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THE  CIVIL  CODE 


THIRD  TITLE. 

Of  Domestic  Relations. 


CHAPTER  1. 
Of  Husband  and  Wife. 


ARTICLE  1. 
Of  Marriage  and  Divorce. 


SECTION  1. 
Marriage,  How  and  by  Whom  Contracted. 
§  2929.  (§  2410.)  Restraints  of  marriagre. 

Deed:      Under   deed   conveying  land   to  or's  children,   provision  for  estate  to 
wife  for  life  and  over  for  life  to  sister  daughter  was  not  void  as  being  in  re- 
ef   grantor,    and    after   her    death    to  straint   of   marriage.     147/49,   50    (2) 
daughter,  and,  if  she  was  married  at  (92  S.  E.  871) 
sister's  death,  then  equally  to  grant- 

§  2930.  (§  2411.)  Essentials  of  marriage. 
1. 

Ptevlons  marriage:  Where  woman  hav-  end  marriage,  presumption  is  that  first 
ing  living  husband  married  another  marriage  had  been  dissolved  by  de- 
man,  second  marriage  was  void.  cree  of  divorce,  and  burden  is  upon 
146/367  (1)  (91  S.  E.  115).  person  attacking  validity  of  second 
Where  second  marriage  by  person  marriage  to  show  that  divorce  had  not 
is  established  and  it  is  shown  that  he  been  granted.  24  App.  695  (2)  (102 
or  she  had  previously  married  another  S.  E.  35). 
person  who  was  living  at  time  of  sec- 


Cohabitation:     Mutual  agreement  to  be  recognized  as  vaUd  marriage.    17  App. 

husband  and  wife  by  parties  able  to  263  (1)   (86  S.  E.  823). 
contract,  followed  by  cohabitation,  is 

General  Note 

Cited.    17  App.  431,  432  (87  S.  E.  681).  gether  prior  to   March  9th  or  on  the 

Charge    that    if   jury    should    find    that  9th   day  of  March,  1866,  as  husband 

plaintiff  and  intestate  were  living  to-  and  wife,  that  it  would  be  immaterial 
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that  they  were  married  by  any  form  of 
law  or  not,  and  that  law  would  not 
require  that  they  should  after  that 
date  enter  into  marriage  ceremony  or 
contract  in  order  to  constitute  them 
husband  and  wife,  was  neither  mis- 
leading nor  harmful.  149/335  (100  8. 
E.  98). 
Proof:  Evidence  here  presented  ques- 
tion for  jury  whether  plaintiff  was 
widow   of    decedent,     notwithstanding 


evidence  of  m&rriage  of  both  parties 
after  separation  after  ceremonial  mar- 
riage.    145/363    (89   8.  E.  325). 

Whoever  attacks  validity  of  mar- 
riage has  burden  of  proving  its  in- 
validity, by  clear,  distinct,  and  posi- 
tive proof;  presumption  as  to  validity 
can  only  be  negatived  by  disproving 
every  reasonable  possibility.  24  App. 
695    (1)    (102  8.  E.  35). 


§  2931.  (§  2412.)  Who  is  able  to  contract. 


General  Note. 


Cited.  17  App.  431,  432  (87  S.  E.  681). 
Age:  Where  marriage  ceremony  was 
performed  between  person  under  sev- 
enteen years  of  age  and  a  woman,  and 
he  subsequently,  before  arriving  at  age 
of  seventeen,  filed  libel  for  divorce  in 
his  pleading  showing  his  age  at  time 
of  marriage  and  at  time  of  bringing 
suit  which  allegations  were  supported 
by  uncontroverted  evidence,  and  de- 
fendant filed  answer  and  cross-petition, 
praying  for  permanent  and  temporary 
alimony,  alleging  acts  of  cruelty,  court 
properly  refused  to  grant  alimony. 
148/625  (97  8.  E.  675). 

Infant  wife,  of  sufficient  age  to  en- 
ter marriage  contract,  may  maintain 
action    to    dissolve    marriage   relation, 

§  2935.  (§  2416.)  Void  marriajres. 

Affirmation:  Notwithstanding  this  sec- 
tion, where  boy  under  17  years  of 
age  marries  and  after  reaching  con- 
sen  table  age  affirms  marriage,  and 
there  is  cohabitation,  marriage  is 
binding.  16  App.  17,  18  (4)  (84  S. 
E.  493). 

Burden  of  proof:  Burden  was  on  wife 
in  action  for  death  of  husband  less 
than  17  years  old  at  their  marriage 
to    prove    that   husband    ratified   mar- 


and  may,  pending  such  suit,  maintain 
action  for  alimony;  and  such  case  may 
proceed  against  husband  while  he  is 
still  a  minor  without  appointment  of 
guardian  ad  litem.  149/707  (1)  (102 
8.  E.  21). 
Batiflcatlon:  Burden  was  on  wife  in 
action  for  death  of  husband  less  than 

17  years  old  at  their  marriage  to 
prove  that  husband  ratified  marriage 
after  reaching  age  of  17.     16  App.  17, 

18  (4)  (84  8.  E.  493). 
Notwithstanding  this  section,  where 

boy  under  17  years  of  age  marries 
and  after  reaching  consentable  age 
affirms  marriage,  and  there  is  cohab- 
itation, marriage  is  binding.     Id. 


riage  after  reaching  age  of  17.  16 
App.  17,  18  (4)  (84  8.  E.  493) 
Continued  cohabitation:  If  man  who 
had  living  wife  undivorced  entered 
into  ceremonial  marriage  with  an- 
other woman  who  was  not  shown  to 
have  known  of  former  marriage,  and 
they  cohabitated  as  man  and  wife  for 
many  years,  and  continued  so  to  do 
after  death  of  first  wife,  they  will  be 
considered  thereafter  as  lawfully  mar- 
ried.    145/724  (1)   (89  8.  E.  815). 


SECTION  2. 
Of  Divorces,  and  How  Obtained. 
§  2944.  (§  2425.)  Total  and  partial,  how  granted. 


Charge:     In  absence  of  appropriate  re- 
quest,   failure    to    explain    the    differ- 


ence between  total  and  partial  divorce 
was     not      error,    though    the     judge 
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charged  that  the  jury  might  grant 
either  a  total  or  a  partial  divorce. 
141/404  (3)  (81  S.  E.  120). 
Cohabitation:  Where  case  has  pro- 
ceeded to  second  verdict  finding  to- 
tal divorce  and  removing  disabilities 
of  both  parties,  and  husband  has  re- 


married and  died,  divorce  verdicts 
will  not  be  held  void  because  of  co- 
habitation of  parties  after  first  ver- 
dict, on  collateral  attack  by  son  of 
deceased  in  administration  proceed- 
ings.    144/359   (2)    (87  8.  E.  286). 


§  2945.  (§  2426.)  Grounds  far  total  divorce. 

Cited.     148/640,  646    (98  S.  E.  221). 
7. 


Amendment:  Petition  may  be  amended 
before  the  first  verdict  by  adding  a 
discretionary  ground  based  on  cruel 
treatment  perpetrated  before  the  suit 
was  filed.     141/404  (1)  (81  S.  E.  120). 

Evidence:  Under  evidence  here  in  action 
based  on  desertion  it  was  not  error  to 
grant  nonsuit.  145/799  (89  S.  E. 
836). 

Pleading:  No  cause  for  divorce  was 
set  forth  in  petition  alleging  that  par- 
ties were  married  in  1889,  that  defend- 
ant was  adjudged  to  be  insane  and 
was   committed  in   1898,   that  in  Sep- 


tember, 1889,  defendant  struck  peti- 
tioner, inflicting  serious  wound,  that 
from  October  1,  1897,  until  May  1, 
1898,  defendant  continued  in  constant 
state  of  quarreling  and  cruelly  treating 
petitioner  until  such  conduct  became 
unbearable,  and  defendant,  without 
cause  on  part  of  petitioner,  left  him 
and  remained  away  until  she  became 
insane,  that  petitioner  was  without 
fault,  that  petitioner  did  not  condone 
treatment  of  his  wife.  149/508  (101 
S.  E.   183). 


General  Note, 

Infant  wife,  of  sufficient  age  to  enter 
marriage  contract,  may  maintain  ac- 
tion to  dissolve  marriage  contract,  and 
may,  pending  such  suit,  maintain  ac- 
tion for  alimony;   and  such  case  may 

§  2946.  (§  2427.)  Discretionary  grounds. 


proceed  against  husband  while  he  is 
still  a  minor  without  appointment  of 
guardian  ad  litem.  149/508  (1)  (102 
S.  E.  21). 


Amendable:  Petition  on  ground  of  de- 
sertion may  be  amended  before  the 
first  verdict  by  adding  discretionary 
ground  of  cruel  treatment  perpe- 
trated before  suit  was  filed.  141/404 
(1)   (81  S.  E.  120). 

Cruel  treatment:  Where  evidence  did 
not  demand  a  verdict  granting  total 
divorce,  judge's  discretion  in  grant- 
ing a  first  new  trial  will  not  be  dis- 
turbed.    141/407    (81   S.   E.   128). 

Where  suit  was  predicated  on  cruel 
treatment,  and  there  was  evidence 
authorizing  submission  of  that  issue 
to  jury,  court  should,  even  without 
request,  charge  as  to  discretionary 
power  of  jury  to  grant  total  or  par- 
tial divorce  if  from  evidence  they 
'  should  find  for  plaintiff.  145/822, 
823  (4)  (90  S.  E.  73). 


Where  suit  was  predicated  solely 
upon  cruel  treatment,  error  to  in- 
struct jury  in  regard  to  misrepresenta- 
tions and  fraud,  inducing  making 
of  marriage  contract.  145/822,  823 
(3)    (90  S.  E.  73). 

Where  wife  sued  for  divorce  for 
cruel  treatment,  and  this  was  denied 
by  defendant,  it  was  competent  for 
defendant  to  introduce  letters  passing 
between  him  and  his  wife  shortly 
after  their  separation,  and  pending 
alleged  mistreatment,  tending  to  re- 
but allegation  of  lack  of  affection  on 
part  of  plaintiff  and  defendant  to- 
ward each  other.  145/822,  823  (5) 
(90  S.  E.  73). 

Libel  for  divorce  brought  by  hus- 
band,  based  on   cruel  treatment,  was 
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sufficient  here  to  withstand  general 
demurrer.       145/886  (89  S.  E.  1045). 

Evidence  that  husband  called  his 
wife  a  "stinking  lie"  some  three  or 
four  times  in  the  presence  of  their 
daughter  and  a  young  man  who  was 
calling  on  the  latter,  and  struck  his 
wife  in  the  face  three  times,  and  that 
he  charged  his  wife  with  taking  trips 
away  from  home  to  meet  other  men, 
authorized  verdict  granting  total  di- 
vorce to  wife  on  grounds  of  cruelty. 
146/164    (1)    (91    8.    E.   42). 

Cruel  treatment  is  willful  infliction 
of  pain,  bodily  or  mental,  upon  com- 
plaining party,  such  as  reasonably  jus- 
tifies apprehension  of  danger  to  Ufe, 
limb,  or  health.  146/164,  165  (1)  (91 
S.  E.  42);   148/159   (96  8.  E.  174). 

No  cause  for  divorce  was  set  forth 
in  petition  alleging  that  parties  were 
married  in  1889;  that  defendant  was 
adjudged  to  be  insane  and  was  com- 
mitted in  1898,  that  in  September, 
1889,  defendant  struck  petitioner,  in- 
flicting serious  wound,  that  from  Oc- 
tober 1,  1897,  until  May  1,  1898,  de- 
fendant continued  in  constant  state  of 


quarreling  and  cruelly  treating  peti- 
tioner until  such  conduct  became  un- 
bearable, and  defendant,  without 
cause  on  part  of  petitioner,  left  him 
and  remained  away  until  she  became 
insane,  that  petitioner  was  without 
fault,  and  that  petitioner  did  not  con- 
done treatment  of  his  wife.  149/508 
(101  8.  E.  183). 

Evidence  here  failed  to  show  case  of 
cruel  treatment  which  authorized  grant 
of  divorce  on  that  ground.  149/506 
(1)   (101  8.  E.  182). 

Dishonesty  on  part  of  husband  in  his 
dealings  with  third  party,  not  connect- 
ed with  domestic  relations  or  treat- 
ment of  his  wife  or  grounds  of  cruelty 
alleged  in  her  petition,  is  not  matter 
to  be  brought  to  attention  of  jury. 
145/822  (2)   (90  8.  E.  73). 

Evidence  in  action  brought  on 
ground  of  cruelty  that  husband  ad- 
mitted having  been  guilty  of  dishon- 
esty toT^^ard  his  former  employer,  and 
to  have  been  discharged  therefor, 
was  incompetent.  145/822,  823  (2.a) 
(90  8.  E.  73). 


§  2948.  (§  2429.)  Condonation,  collusion,  etc. 


Charge  imposing  on  defendant  burden 
of  showing  that  his  absence  from 
plaintiff  was  by  her  consent  and  agree- 
ment erroneous.  140/170,  171  (5)  (78 
8.  E.  833). 

Intent  with  which  wife  wrote  let- 
ter to  husband  requesting  him  not  to 
attempt  to  see  her  not  being  shown, 
error   to   so   charge   jury   as   to   make 

§  2951.  (§  2432.)  Proceedings. 

Cited.     148/640,  644   (98  8.  E.  221). 

Alimony:  Where  appearance  by  defend- 
ant in  divorce  and  alimony  proceeding 
at  chambers  hearings  was  in  county 
other  than  that  in  which  suit  was 
brought,  and  was  in  obedience  to  rule 
nisi  issued  by  judge,  and  not  by  virtue 
of  the  process,  irregularity  of  such 
process  was  not  before  the  court  at 
such  hearing.  148/151,  152  (2)  (95  8. 
E.  972). 

Fraud  in  setting  up  false  ground  of  di- 
vorce held  not  to  relieve  plaintiff  from 
imputation  of  negligence  in  failing  to 


intent  a  material  fact  in  passing  on 
whether  absence  of  husband  was  with 
wife's  consent.  Id.  171  (6). 
Jury  question:  Whether  husband's  re- 
maining away  from  home  was  done 
with  wife's  consent  not  erroneously 
submitted  to  jury.  140/170,  171  (4) 
(78  8.  E.  833). 


defend  divorce  suit.  148/640  (98  8. 
E.   221). 

Limitations:  8ee  $  4374,  catchword  Di- 
vorce. 

Process:  Where  husband  remarries  and 
dies  after  divorce  in  suit  by  wife,  di- 
vorce will  not  be  declared  void,  on 
collateral  attack  by  his  son,  because 
service  on  him  was  attempted  by  leav- 
ing copy  of  summons  at  wife's  resi- 
dence while  he  was  in  penitentiary  in 
another  county.  144/359  (1)  (87  8. 
E.  286). 
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§  2952.  (§  2433.)  Respondent  may  ask  a  divorce,  wh^L 


Ornelty:  To  libel  for  divorce  on  grounds 
of  cruelty  and  habitual  intoxication 
defendant  may  recriminate   the   adul- 

§  2954.  (§  2435.)  Schedule, 

Definition:  "Scheduled  property,"  as 
used  in  section  2956,  has  reference  to 
property  scheduled  in  accordance  with 
this  section,  and  has  reference  only  to 
property  owned  by  defendant  at  time 
of  filing  libel  for  divorce.  146/606 
(91  8.  E.  688). 

§  2956.  (§  2437.)  Verdict  of  jury. 

"Scheduled  property"  has  reference  to 
property  scheduled  in  accordance  with 
section  2954,  and  has  reference  only 
to  property  owned  by  defendant  at 
time  of  filing  libel  for  divorce.  146/ 
606  (91  S.  E.  688). 


tery  of  plaintiff. 
E.  1124). 


140/802,  803   (79  S. 


Dismissal:  Not  error  to  refuse,  on  oral 
motion  in  nature  of  general  demurrer, 
to  dismiss  petition  on  ground  that 
schedule  of  property  not  attached 
thereto.     140/170  (1)  (78  8.  E.  833). 


Verdict:  Where  property  belonging  to 
defendant  at  commencement  of  divorce 
suit  against  him  was  scheduled  then 
or  pending  trial,  jury,  in  passing  on 
alimony,  could  in  their  verdict  specify 
disposition  to  be  made  of  property. 
146/606   (91  8.  E.  688). 


§  2958.  (§  2439.)  Verdict  for  partial  divorce. 

Issues  determined:     Questions     of     dis-  ings  and  evidence,  can  not  be  deter- 

ability  of  parties  to  remarry,  custody  mined  on  the  first  trial.     145/822   (1) 

of  children,  and  question  of  alimony,  90  8.  E.  73). 
if  such  questions  be  raised  by  plead- 

§  2971.  (§  2452.)  Custody  of  children. 


Another  State:  One  of  parties  to  Texas 
divorce  decree  may,  where  they 
have  removed  to  Georgia,  show  that 
provision  that  respondent  was  to 
have  custody  of  child  was  procured 
through  fraud.  143/816  (1)  (85  8. 
E.   1045). 

Nevada  decree  for  divorce  and  ali- 
mony, awarding  custody  of  child, 
will  not  be  declared  void  in  toto  in 
action  in  Georgia,  though  at  time  of 


rendition  child  resided  in  Georgia. 
144/119   (1)    (86  8.  E.  224). 

Construction:  This  section  and  section 
2980,  being  in  pari  materia,  must  be 
construed  together.  140/479  (79  8. 
E.  115). 

Discretion:  Award  of  custody  of  chil- 
dren to  plaintiff,  on  conflicting  evi- 
dence, was  not  abuse  of  discretion. 
146/362    (91   8.   E.    120). 


§  2972.  (§  2453.)  Habeas  corpus  for  wife  or  child. 


Affidavits:  Where  affidavits  are  permit- 
ted to  be  used  in  habeas  corpus  pro- 
ceedings for  possession  of  child,  they 
should  be  executed  at  least  with  same 
formality  as  is  required  at  interlocu- 
tory hearings  for  injunction;  in  such 
cases  affidavits  which  do  not  upon 
face  of  paper,  describe  case  in  which 
they  are  intended  to  be  used  are  not 
admissible  in  evidence.  146/594, 
596   (3)    (91  8.  E.  775). 


Discretion  conferred  on  courts  by  this 
section,  in  determining  habeas  corpus 
proceedings  for  detention  of  child, 
applies  to  ordinary.  141/535  (2)  (81 
8.  E.  433). 

Where  evidence  in  habeas  corpus 
on  the  controlling  issue  was  conflict- 
ing, discretion  of  court  in  awarding 
minor  child  to  applicant  will  not  be 
disturbed.     149/333    (100    8.    E.    97). 
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Evidence:  Where  writ  of  habeas  corpus 
is  used  to  determine  custody  of  infant, 
better  practice  is  to  hear  evidence 
viva  voce,  or  taken  by  deposition  or 
interrogatories,  after  notice  and  with 
opportunity  for  cross  examination; 
but  this  is  not  absolute  and  inflexible 
rule.  146/594,  596  (3)  (91  S.  E.  775). 
See  Affidavits. 

Final:  Decree  awarding  child,  to  one 
parent  is  not  conclusive  in  habeas 
corpus  i)roceedings  involving  condi- 
tions or  unfitness  of  the  parent  aris- 
ing since  the  decree.  141/535  (1)  (81 
S.  E.  433). 

Judgment  of  court  of  ordinary  in 
habeas  corpus  proceeding,  until  revers- 
ed or  set  aside,  was  conclusive  on 
question  of  gift  of  child  to  respon- 
dents, and  upon  their  right  as  against 
plaintiff  to  its  possession,  and  as  to 
their  fitness  to  have  possession  of  the 
child.  146/594,  595  (2)  (91  S.  E. 
775). 

Fitness:  Decree  awarding  custody  of 
child  is  not  conclusive  in  habeas  cor- 
pus proceedings  as  to  rights  of  spouses 
where  circumstances  pertaining  to  fit- 
ness of  parent  to  whom  child  was 
awarded,  arising  after  decree,  are  in- 
volved.    143/816   (O    (85  S.   E.  1045). 

Gift:  Where  evidence  in  proceeding  by 
father  to  recover  two-year-old  child 
from  maternal  grandmother  was  con- 
flicting as  to  whether  there  had  been 
a  gift  to  the  grandmother,  not  abuse 
of  discretion  to  award  custody  to  her. 
142/636   (83  S.  E.  520). 

Mother:  Under  evidence  in  habeas  cor- 
pus proceedings  by  father  against 
mother  to  obtain  possession  of  child, 
whose   custody   had   been   awarded   to 


him  by  divorce  decree,  not  abuse  of 
discretion  to  award  child  to  mother. 
141/535  (3)   (81  S.  E.  433). 

Petition  for  habeas  corpus  for  custody 
of  child,  alleging  plaintiff's  divorce 
from  defendant  and  award  of  child  to 
her,  its  subsequent  award  to  her  on 
habeas  corpus,  its  seizure  by  defend- 
ant, and  his  marriage  to  woman  alleg- 
ed to  be  cruel  to  children,  set  forth 
cause  of  action.  148/631  (97  S.  E. 
669). 

Belinquished:  Where  petition  for  habeas 
corpus  was  brought  against  father  of 
child  nine  years  old,  to  secure  posses- 
sion of  child,  and  it  was  alleged  that 
defendant  relinquished  claim  and  had 
given  child  to  petitioner,  and  that  for 
four  years  prior  to  bringing  of  peti- 
tion petitioner  had  had  absolute  cus- 
tody of  the  child,  but  that  defendant, 
without  legal  authority,  had  taken 
possession  of  child,  and  where  court 
overruled  general  demurrer,  exception 
to  judgment,  based  upon  ground  that 
petition  did  not  show  sufficient  con- 
sideration for  alleged  contract,  was 
without  merit.  149/122  (1)  (99  S.  E. 
292). 

Services:  Petition  here  in  action  by 
plaintiffs  for  value  of  services  to  child 
recovered  from  them  by  defendant, 
the  child's  father,  in  habeas  corpus 
proceeding,  was  demurrable.  143/526 
(85  S.  E.  698). 

Writ  of  error:  Where,  in  habeas  corpus 
for  possession  of  child,  judgment  over- 
ruJ'^d  plea  in  bar  and  at  least  tempo- 
rarily deprived  respondents  of  posses- 
sion, and  gave  child  to  opposite  party, 
writ  of  error  was  not  premature.  146/ 
594,  595  (1)   (91  S.  E.  775). 


SECTION  3. 
Of  Alimony. 
§  2975.  (g  2456.)  Permanent  and  temporary. 


Administrator:  Where  wife  suing  for  di- 
vorce was  awarded  alimony  for  two 
years  and  died  within  such  time,  her 
administrator    could    not    recover    bal- 


ance of  alimony,  which  is  for  support 
of  wife  during  life.  147/681  (95  S. 
E.  214). 
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2976.  (§  2457.)  Proceedings  to  obtain. 


Cited.     143/314,  316   (85  S.  E.  193). 

Abatement:  On  hearing  of  application 
for  temporary  alimony  in  vacation  be- 
fore term  of  court  to  which  suit  is 
returnable  has  arrived,  error  to  pass 
order  striking  plea  in  abatement. 
145/111   (2)    (88  S.  E.  584). 

Adultery:  Evidence  of  adultery  by  wife 
was  not  admissible  on  hearing  of  ap- 
plication for  temporary  alimony  where 
husband  sued  on  ground  of  adultery, 
and  defendant,  in  cross-action,  prayed 
for  divorce  on  ground  of  cruelty. 
145/32   (88  8.  E.  561). 

Collateral  attack:  It  is  incompetent,  on 
issue  formed  on  illegality  to  execu- 
tion issued  on  judgment  in  application 
for  temporary  alimony,  based  on  pend- 
ing libel  for  divorce,  to  collaterally 
impeach  it  by  parol  proof  that  another 
and  different  judgment  was  rendered 
when  alimony  case  was  heard.  146/61 
(90  S.  E.  379). 

Consent:  Under  this  section,  and  in  view 
of  section  2986,  consent  order  allow- 
ing wife  temporary  alimony  in  action 
for  permanent  and  temporary  alimony 
was  not  supplanted  by  decree  of  di- 
vorce in  favor  of  husband,  it  not  ap- 
pearing that  in  divorce  suit  any  ap- 
plication was  made  for  alimony.  144/20 
(2)   (85  S.  E.  1041). 

Construction  of  decree:  Decree  award- 
ing sum  for  support  of  wife  and 
daughter,  pending  action,  not  con- 
strued as  awarding  half  in  severalty 
to  each.     140/76  (78  8.  E.  408). 

Contempt:  Judgment  adjudging  defend- 
ant to  be  in  contempt  for  failure  to 
pay  temporary  alimony  and  attorney's 
fees  was  error,  where  evidence  show- 
ing inability  of  husband  to  comply 
with  judgment  awarding  the  alimony 
and  attorney's  fees  was  not  contra- 
dicted.    149/213   (99  8.  E.  611). 

Dismissed:  Where  parties  resumed  co- 
habitation and  desired  dismissal  of 
suit,  attorneys  for  wife  could  not  in- 
tervene or  have  judgment  in  the  pro- 
ceeding for  their  fees,  but  order  of 
dismissal  was  proper.  140/18  (1)  (78 
S.  E.  462);  144/294  (87  8.  E.  27). 
Evidence  of  acts  and  sayings  of  son-in- 
law  of  husband  who  was  joined  as 
defendant  in  suit  for  alimony,  tending 


to  disprove  his  answer  and  support 
plaintiff's  allegations  as  to  threats 
and  fraudulent  transfers,  was  compe- 
tent.    144/194    (1)    (86   8.   E.   548). 

Court  did  not  abuse  discretion  in 
refusing  to  admit  in  evidence  affidavit 
offered  by  attorney  for  one  party, 
which  had  not  been  served  on  opposite 
party  in  accordance  with  order  of 
court  relating  to  exchange  of  affidavits. 
146/371   (1)    (91  8.  E.  114). 

On  trial  of  suit  for  permanent  ali- 
mony and  to  cancel  deed  by  defendant 
to  daughter  by  former  marriage,  it 
was  not  error  to  admit  plaintiff's  tes- 
timony that  defendant  had  not  paid 
money  previously  ordered  to  be  paid. 
147/311   (4)    (93  8.  E.  875). 

Expenses  of  litigation:  Allowance  of 
temporary  alimony,  including  counsel 
fees,  discretionary.  140/18,  22  (78  S. 
E.  462). 

Temporary  alimony  is  awarded  to 
afford  wife  means  of  contesting  all 
issues  between  herself  and  her  hus- 
band, and  a  plea  to  the  jurisdiction 
is  one  of  the  issues  raised.  148/196, 
197   (3)    (96  S.  E.  211). 

Under  evidence  here,  court  did  not 
abuse  his  discretion  in  awarding  $3,- 
000  for  counsel  fees  in  suit  for  alimonv. 
149/467   (100  8.  E.  571). 

Impotency  of  the  wife  is  not  ground  of 
defense  by  husband  to  suit  by  wife 
to  recover  permanent  alimony.  147/ 
311,  312   (5)    (93  8.  E.  875). 

Infant  wife,  of  sufficient  age  to  enter 
marriage  contract,  may  maintain  ac- 
tion to  dissolve  marriage  contract,  and 
may,  pending  such  suit,  maintain  ac- 
tion for  alimony;  and  such  case  may 
proceed  against  husband  while  he  is 
still  a  minor  without  appointment  of 
guardian  ad  litem.  149/707  (1)  (102 
S.  E.  21). 

Insane  wife:  Action  for  alimony  can  not 
be  maintained  in  her  own  name  by 
wife  while  on  furlough  from  State 
Sanitarium,  but  still  insane.  145/111 
(1)    (88  S.  E.  584). 

Judgment:  When  application  for  tempo- 
rary alimony,  based  on  pending  libel 
for  divorce,  was  heard  anterior  to  sec 
ond  verdict  in  divorce  case,  and  judg- 
ment was  reserved,  such  judgment  is 
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not  void  though  written  out  and  filed 
next  day  after  last  verdict  was  ren- 
dered.    146/61    (90    S.   E.    379). 

Jurisdiction:  Where  husband  left  county 
while  suit  was  pending  for  alimony, 
leaving  crops  and  taking  none  of  his 
personal  effects,  and  during  absence 
did  no  affirmative  act  expressive  of 
an  intention  to  change  his  residence 
to  another  county,  finding  that  he  had 
not  changed  his  residence  and  was  sub- 
ject to  jurisdiction  of  court  was  sus- 
tained.    145/101   (1)   (88  S.  E.  676). 

Where  court  was  without  jurisdic- 
tion to  grant  temporary  alimony,  ques- 
tion of  jurisdiction  may  be  raised  for 
first  time  by  excepting  to  judgment. 
146/112   (90  S.  E.  862). 

Marriage:  Where  there  was  no  valid 
marriage  because  of  one  party  being 
under  the  statutory  age,  alimony  could 
not  be  allowed  in  suit  for  divorce. 
148/625    (97   S.  E.  675). 

Money:  Applications  for  alimony  dis- 
similar from  ordinary  suits  for  money. 
140/18,  25   (78  S.  E.  462). 

Non-resident:  Foreign  decree  for  ali- 
mony rendered  in  stale  action  and  on 
.service  on  defendant's  attorney  only, 
defendant  having  become  resident  of 
Georgia,  was  void  and  unenforceable. 
142/441   (83  S.  E.  208). 

Pending:  Petition  merely  for  temporary 
alimony  did  not,  in  view  of  this  sec- 
tion and  section  2986,  give  court  juris- 
diction at  chambers,  in  absence  of 
showing  that  suit  for  divorce  or  per- 
manent alimony  was  pending.  144/ 
423  (87  8.  E.  391). 

Where  rule  nisi  against  defendant, 
requiring  him  to  show  why  temporary 
alimony  should  not  be  granted,  was 
issued  pending  suit  for  divorce,  motion 
to  dismiss  case  on  ground  that  plaintiff 
must  file  separate  and  auxiliary  pro- 
ceeding, in  order  to  secure  temporary 
alimony,  was  properly  overruled.  146/ 
67  (90  8.  E.  381). 

Application  for  temporary  alimony 
must  be  based  on  pending  suit  for 
divorce  or  for  permanent  alimony. 
146/112    (90  S.  E.  862). 

Where  husband  files  /Suit  for  di- 
vorce, and  wife,  while  suit  is  pend- 
ing, files  petition  in  same  court,  to  a 
regular  term,  for  permanent  and  tem- 


porary alimony,  pendency  of  divorce 
suit  can  not  be  successfully  pleaded  as 
bar  to  award  of  temporary  alimony. 
149/517    (1)    (101  8.  E.   114). 

Where   petition   for   permanent   and 
temporary    alimony    makes    reference 
to  pending  divorce   suit  filed  by  hus- 
band, there  is  simultaneously  pending 
in  same  court  both  a  divorce  proceed- 
ing and  an  application  for  permanent 
and  temporary  alimony,  either  one  of 
which    is    a   basis    of    jurisdiction   for 
judgment      awarding      temporary    ali- 
mony.    149/517   (2)   (101  S.  E.  114). 
Petition  praying  temporary   and  perma- 
nent alimony  need  not  allege  that  hus- 
band has  income  from  which  alimony 
can  be  paid.     148/196,  197   (2)    (96  8. 
E.  211). 
Beceiyers:  Fact  that  wife  petitioned  for 
appointment   of  receiver  to   hold   hus- 
band's   property    and    that    temporary 
receiver    was    appointed,    did   not    au- 
thorize her  attorneys  to  intervene  and 
have   judgment   for   their   fees   where 
the  parties  had  resumed   cohabitation 
and  desired  dismissal  of  the  suit.  140/ 
18   (2)    (78  8.  E.  462). 
Separation:  Judge  may  allow  temporary 
alimony    from    date    of    separation    to 
filing  of  action  for  divorce.     148/590, 
591    (2)    (97  8.  E.  539). 
Termination    of    Utlgatlon:      Judgment 
granting  temporary  alimony  in  stated 
monthly      payments      "until      further 
order  of  the  court"  is  not  illegal  be- 
cause   not    limited    to    termination    of 
suit,  since  necessary  construction  and 
effect  of   such  judgment  is  that  pay- 
ments    continue,     under     supervisory 
power  of  court  to   modify  or  revoke, 
until   final   judgment,   when   payments 
cease  altogether  by  operation  of  law. 
146/344  (91  8.  E.  61). 

Judge  could  not  legally  order  pay- 
ment of  temporary  alimony  beyond 
termination  of  action  for  divorce,  and 
therefore  should  not  order  its  pay- 
ment "until  the  further  order  of  the 
court."  148/590,  591  (3)  (97  8.  E. 
539). 
Total  diYorce:  After  wife  obtains  decree 
of  total  divorce  marital  relation  no 
longer  exists,  and  she  can  not  there- 
after maintain  action  for  alimony. 
24  App.  512    (1)    (101  8.  E.  315). 
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§  2977.  (§  2458.)  Discretion  of  judge. 


stated.     140/18,  22    (78  S.  E.  462). 

Abuse:  Order  here  allowing  temporary 
alimony  and  counsel  fees  and  preserv- 
ing status  was  not  abuse  of  discretion. 
144/194    (2)    (86  S.   E.   548). 

Where  husband  provided  everything 
he  could  for  wife,  and  was  not  guilty 
of  cruel  treatment,  and  wife  refused 
to  live  with  him  because  of  mutual 
antipathy  between  him  and  his  wife's 
mother,  and  because  she  no  longer 
loved  him,  granting  of  temporary  ali- 
mony was  abuse  of  discretion,  no  di- 
vorce suit  pending.  145/56  (88  S.  E. 
566). 

Grant  or  refusal  of  temporary  ali- 
mony, and  amount  thereof  where  al- 
lowed, rest  in  sound  discretion  of 
court,  which  discretion  will  not  be  in- 
terfered with  in  absence  of  abuse. 
146/48  (90  S.  E.  381). 

Evidence:  That  court  required  defendant 
husband  in  proceeding  for  temporary 
alimony  to  state  upon  cross-examina- 
tion, in  answer  to  question  propound- 
ed by  plaintiff's  counsel,  what  he 
would  take  for  tract  of  land  of  which 
he  was  the  owner,  was  not  such  error 
as  will  require  grant  of  new  trial, 
though  proper  measure  of  value  was 
true  market  value  of  land  in  question. 
149/44  (2)    (99  S.  E.  37). 

Excessive:  An  award  to  plaintiff  of 
$30.00   counsel  fees,   $75.00   cash,  and 


$30.00  per  month  as  temporary  ali- 
mony held  under  facts  here  to  be  an 
abuse  of  discretion.  141/158  (4)  (80 
S.  E.  652). 

Evidence  here  was  sufficient  to  sup- 
port judgment  allowing  $15.00  per 
month  temporary  alimony  for  support 
of  wife  and  three  children,  and  $25.00 
for  counsel  fees.  148/509  (97  S.  E. 
68). 
Procees:  Where  there  is  suit  for  tem- 
porary and  permanent  alimony,  serv- 
ice may  be  effected  by  leaving  copy 
of  petition  and  process,  as  in  other 
eases  at  law  or  in  equity,  at  residence 
of  defendant.  147/391,  392  (1)  (94 
S.  E.  234). 

Total  divorce:  Where  total  divorce  has 
been  granted  a  wife  can  not  then  ob- 
tain an  order  or  judgment  requiring 
her  former  husband  to  pay  alimony. 
141/361    (1)    (80  S.  E.  992). 

Petition  here  held  to  seek  recovery 
of  alimony  after  divorce,  and  hence  it 
was  demurrable.    Id.  361    (3). 

Allegations  that  father  frequently 
visited  mother's  home  and  was  abu- 
sive in  his  conduct,  and  praying  that 
the  court  as  a  part  of  the  decree, 
limit  the  father's  right  with  respect 
to  visiting  the  children,  did  not  sup- 
port the  petition  as  against  demurrer. 
Id.  361,  362   (4). 


§  2978.  (§  2459.)  Revision  and  enforcement. 


Adultery:  Respondent  in  proceeding  to 
punish  for  contempt  of  court  in  fail- 
ing to  pay  permanent  alimony  could 
not  go  behind  judgment  and  set  up 
adultery  of  the  woman,  to  defeat  the 
aUmony.     146/382   (3)    (91  8.  E.  415). 

Amendment  to  defendant's  answer  in 
action  on  Nevada  decree  for  divorce 
and  alimony,  seeking  to  set  up  as  de- 
fense against  recovery  of  alimony 
that  child  whose  custody  was  award- 
ed by  decree  resided  in  Georgia  at 
time  of  its  rendition,  properly  dis- 
allowed.    144/119  (1)   (86  S.  E.  224). 

Attachment:  See  §  4643,  catchword  Ali- 
mony. 

Oonsent:  Where  wife's  suit  for  alimony 
had    never    been    finally    disposed    of 


and  consent  order  had  not  been  modi- 
fied by  proper  proceedings  in  suit 
wherein  it  was  granted,  independent 
petition,  after  husband  obtained  di- 
vorce, in  which  there  was  no  provi- 
sion for  alimony  to  revoke  the  order, 
will  be  denied.  144/20,  I'l  (4)  (85  8. 
]•:.  1041). 

Contempt:  Failure  to  pay  permanent 
alimony  as  provided  in  final  decree 
granting  same  may  be  panished  as  for 
contempt  of  court.  146/382  (2)  (91 
S.  E.  415). 

Where  order  is  granted  upon  petition  for 
temporary  alimony,  filed  pending  di- 
vorce suit,  for  payment  in  monthly  in- 
stallments of  certain  designated  sums 
as   temporary     alimony,   and  husband 
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fails  to  pay  for  several  months  pre- 
ceding decree  granting  total  divorce, 
court  having  jurisdiction  of  case  has 
authority,  in  contempt  proceedings,  to 
enforce  payment  of  installments 
which  defendant  had  failed  to  pay. 
147/433    (94  S.   E.  555). 

Decree:  After  termination  of  suit  for 
permanent  alimony  and  rendition  of 
final  decree  therein,  not  excepted  to, 
decree  allowing  alimony  passes  beyond 
discretionary  control  of  trial  judge, 
and  he  has  then  no  authority  either 
to  abrogate  it  or  modify  its  terms,  un- 
less power  to  do  so  is  reserved  in  the 
decree.     146/382   (1)    (91  S.  E.  415). 

Evidence:  In  action  on  Nevada  decree 
for  divorce  and  alimony,  decree  was 
admissible  in  evidence.  144/119  (2) 
(86  S.  E.  224). 

Where  only  issue  in  proceeding  for 
contempt  because  of  failure  to  pay 
temporary  alimony  is  one  of  fact, 
judgment  of  trial  court  will  not  be 
controlled  by  Supreme  Court  unless  it 
appears  that   there  is  no  evidence   to 


support  finding.  147/503  (94  S.  E. 
885). 

Execution:  Order  against  husband,  on 
application  of  wife,  allowing  tempo- 
rary alimony,  may  be  enforced  either 
by  writ  of  fiere  facias  or  by  attach- 
ment for  contempt  against  person  of 
husband.     148/506    (1)    (97   S.   E.   65). 

Ground:  It  is  not  error  to  dismiss  on 
general  demurrer  motion  to  set  aside 
judgment  allowing  temporary  alimony, 
where  motion  is  based  on  grounds  ex- 
isting at  time  of  allowance  of  alimony, 
unless  movant  shows  that  without  lack 
of  diligence  he  was  ignorant  of  such 
grounds  at  time  of  trial.  146/766  (1) 
(92  S.  E.  519). 

Permanent  alimony:  Verdict  for  per- 
manent alimony  based  upon  unauthor- 
ized grant  of  total  divorce  between 
the  parties  will  be  set  aside,  without 
prejudice  to  the  right  of  the  plaintiff, 
while  living  in  bona  fide  state  of  sepa- 
ration, to  prosecute  her  suit  for  per- 
manent alimony.  149/506  (2)  (101  S. 
E.  182). 


§  2979.  (§  2460.)  Merits  not  in  issue. 


stated.  140/18,  22  (78  S.  E.  462). 
Applied.  147/771  (95  S.  E.  676). 
Discretion:  While  evidence  as  to  con- 
duct of  wife  and  her  financial  condi- 
tion would  have  authorized  court  to 
refuse  temporary  alimony  and  attor- 
ney's fees,  yet  where  husband  pro- 
duced no  evidence  to  contradict 
charge,  and  there  was  some  conflict 
as  to  conduct  of  wife,  discretion  in 
awarding  her  alimony  and  attorney's 
fees  will  not  be  disturbed.  141/791 
(82   S.   E.  226). 

Provision  in  order  granting  tem- 
porary alimony  that  if  defendant 
would  provide  reasonable  separate 
home  for  his  wife  and  child,  and  offer 
in  good  faith  to  support  them,  he 
would  be  relieved  from  alimony,  was 
not  abuse  of  discretion.  143/286  (2) 
(84  S.  E.  581). 

Allowance  of  temporary  alimony  on 
conflicting  evidence  held  not  abuse  of 
discretion.     146/362   (91  S.  J).  120). 


Upon  conflicting  evidence  discretion 
of  trial  judge  in  awarding  temporary 
alimony  and  counsel  fees  will  not  be 
controlled  where  abuse  is  not  shown. 
148/151,  1-52  (3)  (95  S.  E.  972). 

Supreme  Court  will  not  control  dis- 
cretion of  trial  court  in  allowing  tem- 
porary alimony,  unless  it  has  been 
flagrantly  abused.  149/44  (1)  (99  S. 
E.  37). 
Modify:  Where  defendant  had  entirely 
failed  to  pay  attorney's  fees  and  tem- 
porary alimony,  and  there  was  evi- 
dence to  show  that  he  could  have 
complied  with  judgment,  no  abuse  of 
discretion  to  refuse  to  modify  order 
for  payment  of  alimony  and  attorney's 
fees.     145/714  (1)   (89  S.  E.  762). 

Where  wife  was  awarded  monthly 
temporary  alimony  she  is  not  entitled 
to  installments  of  temporary  alimony 
which  accrued  and  became  due  after 
final  decree  of  divorce  between  the 
parties.     145/714  (2)   (89  S.  E.  762). 
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§  2980.  (§  2461.)  Support  and  custody  of  children  pending  suits  for 
divorce. 


Construction:  This  section  and  section 
2971,  being  ill  pari  materia,  must  be 
construed  together.  140/479  (79  S.  E. 
E.  115). 

Decree  awarding  sum  for  support 
of  wife  and  daughter,  pending  action, 
not  construed  as  awarding  half  in 
severalty  to  each.  140/76  (78  S.  E. 
408). 


Habeas  corpus:  In  determining  cus- 
tody of  children  judge  is  not  bound 
by  previous  judgment  in  habeas  cor- 
pus between  the  same  parties,  but, 
after  hearing  all  the  facts  and  cir- 
cumstances, should  exercise  a  sound 
discretion  in  awarding  custody, 
140/479    (79   S.   E.   115). 


§  2981.  (§  2462.)  Alimony  for  children  on  final  trial. 


Education:  Verdict  awarding  specified 
sum  per  month  to  be  paid  to  clerk  of 
court,  not  for  support  of  minor  child, 
but  to  be  used  solely  for  his  education, 
is  contrary  to  law  and  evidence  in  the 
case,  and  new  trial  should  be  granted. 
149/693   (2)   (101  S.  E.  806). 

Total  divorce:  A  wife,  to  whom  total 
divorce  has  been  granted,  can  not  in 
her  own  name,  and  in  behalf  of  a 
minor  child,  obtain  an  order  or  judg- 
ment requiring  her  former  husband 
to  pay  alimony,  in  order  that  she 
may  support  the  child,  whose  cus- 
tody has  been  awarded  to  her. 
141/361    (2)    (80  S.  E.  992). 

Jury  on  second  or  final  verdict  in 
trial  of  suit  for  divorce  and  alimony 
mav  find  what  amount  minor  child  or 


children  shall  be  entitled  to  for  their 
permanent  support.  149/693  (2)  (101 
S.  E.  806). 
Wife:  After  rendition  of  decree  of  di- 
vorce for  wife,  based  on  misconduct, 
of  husband,  in  which  decree  the  cus- 
tody of  the  children  is  awarded  to 
the  wife  but  no  provision  for  their 
support  is  made,  the  father  is  not  re- 
lieved from  his  legal  obligation  to 
support  the  children.  141/361  (2-a,  b) 
(80  S.  E.  992). 

Where  former  decree  for  alimony 
provided  for  support  of  minor  child, 
wife  could  not  maintain  original  ac- 
tion at  law  to  recover  necessary  ex- 
penditures made  by  her,  after  such  de- 
cree, for  support  of  child.  24  App. 
512   (2)    (101   S.  E.  315). 


2983.  (§  2464.)  Permanent  alimony,  when  granted. 


Cited.  143/314,  316  (85  S.  E.  193). 
Cliarge:  Where  defendant  wife  an- 
swered, seeking  permanent  alimony, 
and  her  conduct  as  shown  would  not 
ordinarily  preclude  its  recovery,  fail- 
ure to  charge  on  the  law  applicable 
to  permanent  alimony  was  error. 
141/404   (2)    (81   S.  E.  120). 


Charge  that  if  wife  voluntarily 
leaves  husband  without  sufficient 
cause,  and  he  is  willing  to  take  her 
back  and  support  her,  jury  could,  if 
they  thought  proper,  find  no  alimony 
for  her,  was  not  error.  144/312  (1) 
(87  S.  E.  17). 


2984.  (§  2465.)  Husband's  voluntary  deed. 


abandon  contract,  and  neither  she 
nor  her  executrix  could  thereafter 
enforce  it.    144/18  (1)  (85  S.  E.  1016). 


Election:  Where  wife  accepted  pay- 
ment of  alimony  as  ordered  in  judg- 
ment; which  was  different  from  con- 
tract    for     alimony,     she     elected     to 

§  2986.  (§  2467.)  Proceeding  for  alimony  before  the  judge. 

Oliildren:     Right  of  children  to  be  sup-  and  mother.     141/523,  524   (1)    (81  S. 

ported   by   their   father   was   not   con-  E.  441). 

eluded  by  consent  decree  rendered  in  Consent:      Under     section     2976,  and  in 

alimony    proceedings    between    father  view    of    this    section,    consent    order 


Digitized  by 


Google 


§§  2987-2990      THIRD  TITLE— CHAP.  1,  ART.  1,  SEC.  3. 


816 


Of  alimony. 


alto  wing  wife  temporary  alimony  in 
action  for  permanent  and  temporary 
alimony  was  not  supplanted  by  de- 
cree of  divorce  in  favor  of  husband, 
it  not  appearing  that  in  divorce  suit 
any  application  was  made  for  ali- 
mony.   144/20  (2)  (85  S.  E.  1041). 

Ezcesslye:  Not  abuse  of  discretion  here 
to  order  husband  to  pay  wife  $25  per 
month  for  children's  support,  with  at- 
torney fees.  141/523,  524  (2)  (81  S. 
E.  441). 

Jury:  Though  judge,  in  proceeding  for 
alimony,  left  the  entire  question  of 
alimony  to  a  jury,  it  was  competent 
for  him  to  reopen  the  question  and 
change  his  judgment  and  allow  ali- 
mony, it  appearing  that  wife  had  be- 
come physically  incapacitated  and 
unable  to  provide  for  herself  and 
children.   140/363   (78   S.  E.  1078). 


Nonsuit:  Where  evidence  in  action  for 
alimony  showed  that  plaintiff  and  de- 
fendant were  living  bona  fide  in  a 
state  of  separation  caused  by  defend- 
ant's cruel  treatment,  nonsuit  was 
not  proper.     143/314  (85  8.  E.  193). 

Pending  suit:  Petition  merely  for  tem- 
porary alimony  did  not,  in  view  of 
this  section  and  section  2976,  give 
court  jurisdiction  at  chambers,  in  ab- 
sence of  showing  that  suit  for  di- 
vorce or  permanent  alimony  was 
pending.     144/423    (87   S.   E.  391). 

Where  no  action  for  divorce  was 
pending  decree  allowing  alimony  was 
final  between  parties,  and  failure  to 
pay  alimony  might  be  punished  as  .for 
contempt  of  court.  147/676  (1)  (96 
S.  E.  233). 


§  2987.  (§  2468.)  Bill  of  exceptions  and  proceedings  thereon. 


Discretion:  Where,  pending  suit  for  per- 
manent alimony,  there  was  hearing  at 
chambers  on  wife's  application  for 
temporary  alimony  and  attorney 's  fees, 
and  upon  such  hearing  evidence  was 
conflicting,  discretion  of  trial  court  in 
award  bf  temporary  alimony  together 
with  counsel  fees  will  not  be  controlled 
where  it  is  not  made  to  appear  that 


the  discretion  was  abused.  148/151  (95 
S.  E.  961). 
Evidence:  Exceptions  to  judgment  of 
court  allowing  temporary  alimony  and 
attorney  *8  fees  raised  no  other  question 
than  that  as  to  whether  evidence  au- 
thorized granting  of  alimony  and 
whether  amount  awarded  was  exces- 
sive.    148/109  (95  8.  E.  974). 


§  2988.  (§  2469.)  Liability  to  third  person  before,  etc. 


Administrator:  Where  wife  suing  for  di- 
vorce was  awarded  alimony  for  two 
years  and  died  within  such  time  her 
administrator    could   not   recover    bal- 


ance of  alimony,  which  is  for  supx>ort 
of  wife  during  life.  147/681  (95  S.  E. 
214). 


§  2989.  (§  2470.)  After  alimony  granted. 

Administrator:  Where  wife  suing  for  di-  ance  of  alimony,  which  is  for  support 

vorce   was   awarded   alimony   for   two  of  wife  during  life.    147/681  (95  S.  E. 

years  and  died  within  such  time,  her  214). 
administrator    could    not    recover    bal- 

§  2990.  (§  2471.)  Subsequent  cohabitations. 


Contract:  Husband  was  estopped  to  main- 
tain suit  to  cancel  contract  made  with 
wife,  while  living  in  bona  fide  state  of 
separation,  conveying  certain  proper- 
ty, on  ground  of  fraud,  and  subsequent 
cohabitation,  which  agreement  was  to 
be  valid  in  case  of  final  divorce,  there 
being  verdict  and  decree  granting  final 
divorce    but    decree    not    referring   to 


alimony  or  such  contract.  149/803  (102 
8.  E.  348). 
Deed  providing  that  title  should  revert 
to  grantor  after  three  years  if  he 
complied  with  certain  conditions, 
otherwise  title  to  vest  in  his  wife,  did 
not  come  within  this  section,  and 
hence  subsequent  cohabitation  did 
not  ipso  facto  destroy  the  deed.  141/ 
448  (l-b)   (81  S.  E.  118). 
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ARTICLE  2. 
Of  the  Sights  and  Liabilities  of  Husband  and  Wife. 


§  2992.  (§  2473.)  Husband  is  head  of  family. 


Common-law  rule  as  to  rights  and  liabil- 
ities of  husband  and  wife  is  in  force 
in  this  State  except  where  changed  by 
the  statute  law.  20  App.  393  (1)  (93 
S.  E.  42). 

At  common  law  husband  and  wife 
are  one  person  in  law,  and  wife 's  legal 
existence  is  suspended  during  the  mar- 
riage  and  consolidated  into  that  of  the 
husband.  20  App.  393  (1)  (93  S.  B. 
42). 

House:  Husband  is  recognized  by  law  as 
head  of  his  family,  and,  where  he  and 
his  wife  reside  together,  the  legal  pre- 
sumption is  always  that  the  house  and 
all  the  household  effects  belong  to  the 
husband  as  the  head  of  the  family;  this 


presumption  may  be  rebutted.    23  App. 
Ill   (2)   (95  S.  E.  473). 

Where  there  was  evidence  that  de- 
fendant, who  was  charged  with  man- 
ufacturing intoxicating  liquors,  made 
direct  confession  that  she  had  been 
making  the  same,  which  confession  the 
jury  found  to  be  true,  it  was  imma- 
terial whether  house  and  household  ef- 
fects, including  liquor  itself,  belonged 
to  her  or  to  her  husband,  and  error  in 
charge  that  as  general  rule,  where  hus- 
band and  wife  live  together,  whatever 
is  found  at  place  where  they  live  is 
presumed  to  be  that  of  the  husband, 
did  not  require  new  trial.  22  App.  Ill 
(2)  (95  S.  E.  478). 


§  2993.  (§  2474.)  Wife's  property,  when  separate. 


stated.  140/554,  565  (79  S.  E.  546). 
Agent:  Where  there  was  evidence  that 
plaintiff's  husband  was  her  agent  to 
collect  money,  not  error  to  charge  that 
if  he  was  authorized  to  collect  the 
same,  payment  to  him  would  be  pay- 
ment to  the  wife.  142/254  (2)  (82  8. 
E.  663). 

Evidence  here  in  action  for  spe- 
cific performance  of  bond  for  title  au- 
thorized charge  on  agency  of  hus- 
band for  wife  in  surrendering  such 
bond.    145/252,  253  (2)  (88  S.  E.  974). 

There  being  no  sufficient  evidence 
of  agency  of  plaintiff's  husband,  or 
ratification  of  act  of  husband  in  exe- 
cuting mortgage,  it  was  erroneous  to 
admit  evidence  thereof.  Id.  252,  254 
(5). 

Where  in  action  for  price  of  fer- 
tilizer it  appeared  that  fertilizer  was 
delivered  to  defendant's  husband, 
and  evidence  was  insufficient  to  show 
agency,  verdict  for  plaintiff  was  un- 
authorized. 145/689  (1)  (89  S.  B. 
745). 

Where  in  action  for  price  of  fertili- 
zer delivered  to  defendant's  husband 
the  question  was  whether  or  not  de- 
fendant's husband  was  her  agent,  it 
was  erroneous  to  submit  question 
whether      plaintiff      had      reasonable 


grounds  to  believe  that  defendant's 
husband  was  acting  as  her  agent  for 
her.     145/689  (2)   (89  8.  E.  745). 

It  was  question  of  fact  for  jury 
under  evidence  here  whether  defend- 
ant's husband  was  her  agent  and  act- 
ing within  scope  of  authority  in  trans- 
ferring note  sued  on  to  plaintiff,  and 
whether  defendant  ratified  transfer  as 
made,  and  direction  of  verdict  in  favor 
of  defendant  was  error.  148/487  (2) 
(97  8.  E.  69). 

Where  evidence  did  not  disclose  that 
husband  of  defendant  was  authorized 
to  make  in  her  behalf  contract  sued 
upon,  but,  to  contrary,  tended  to  show 
that  alleged  agent  was  acting  in  his 
individual  capacity,  and  it  did  not  ap- 
pear that  there  was  such  subsequent 
ratification  as  would  bind  defendant, 
trial  court  did  not  err  in  awarding  non- 
suit.    18  App.  35   (88  8.  E.  751). 

Fact  that  husband  cultivates  his 
wife 's  lands  does  not  raise  presumption 
of  law  or  of  fact  that  he  is  her  agent. 
18  App.   528    (1)    (89  8.  E.  1053). 

Where  there  was  no  evidence  of  di- 
rect sale  to  defendant  herself,  and 
none  from  which  it  could  be  legiti- 
mately inferred  that  her  husband,  who 
made  the  purchase,  was  actually  act- 
ing as  her  agent  or  that  she  received 


Digitized  by 


Google 


2993 


THIRD  TITLE— CHAP.  1,  ART.  2. 


818 


Of  the  rights  and  liabilities  of  husband  and  wife. 


benefit  of  fertilizer  sold  to  him,  court- 
did  not  err  in  awarding  nonsuit.  18 
App.  528,  529   (2)   (89  S.  E.  1053). 

Mere  fact  that  wife  may  be  owner 
of  one  or  more  cows  which  feed  upon 
provender  furnished  solely  upon  credit 
of  husband  will  not  render  her  liable 
for  value  of  such  foodstuff,  nor  author- 
ize judgment  against  her  for  same,  on 
theory  that  she  was  concealed  princi- 
pal of  her  husband,  when  there  is  no 
evidence  that  he  was  in  any  way  act- 
ing as  her  agent  when  purchase  was 
made.  24  App.  296  (1)  (100  S.  E. 
647). 

Bankrnpt:  Where  wife  of  Georgia 
bankrupt  was  designated  as  benefici- 
ary in  policies  upon  his  life,  in  view 
of  this  section,  bankrupt's  trustee 
could  not  claim  cash  value  of  such 
policies  as  against  wife.  230  Fed. 
733  (3);  s.  c.  37  A.  B.  Bep.  189). 

Oonsent:  In  proceeding  under  execution 
with  claim  to  goods  levied  on  by  wife 
of  defendant  in  fi.  fa.,  charge  that, 
if  it  was  claimant 's  property  fact  that 
it  had  been  handled  by  her  husband 
with  her  permission  would  not  destroy 
her  right  to  property  was  not  error. 
,24  App.  292  (1)    (100  8.  E.  726). 

Oontract  between  husband  and  wife  who 
are  living  in  state  of  separation,  in 
settlement  of  disputed  claims  over 
property,  is  not  without  consideration 
and  is  binding  on  parties.  148/250, 
251    (1)    (96  S.  E.  340). 

Earnings:  Since  Act  of  1866,  husband 
may,  by  consent  or  agreement  with 
his  wife,  allow  her  to  engage  in  in- 
dependent business  and  keep  her 
earnings  as  her  separate  estate,  but 
in  absence  of  such  agreement,  either 
express  or  implied,  wife's  earnings 
belong  to  husband.  141/534  (1)  (81 
S.  E.  879). 

Charge  as  to  right  of  husband  or 
wife  to  wife's  separate  earnings  was 
properly  given  in  equitable  action  by 
administrator  of  married  woman 
against  her  surviving  husband  and 
one  who  had  given  husband  bond  for 
title  and  from  whom  husband  claimed 
right  to  deed,  where  evidence  showed 
that  part  of  payments  made  on  bond 
for  title  were  moneys  earned  by  wife. 
141/534   (2)    (81  S.  E.  879). 


Plaintiff  having  alleged  that  she 
was  allowed  by  her  husband  to  re- 
ceive proceeds  of  her  labor,  and  that 
she  was  independent  of  her  husband, 
charge  that  plaintiff  alleged  that  she 
enjoyed  the  proceeds  of  her  own  la- 
bor, which  she  lost  for  three  months 
on  account  of  her  injury,  was  not  er- 
ror.    142/182  (1)   (82  S.  E.  542). 

There  being  evidence  justifying 
verdict  for  loss  of  time  without  find- 
ing that  plaintiff  was  liable  for  medi- 
cal services,  error  to  charge  that  she 
also  sued  for  medical  services,  and 
that  jury  could  find  such  amount  as 
would  compensate  therefor.  Id.  182  (2). 

Charge  in  action  by  wife  for  per- 
sonal injuries  as  to  amount  of  dam- 
ages recoverable  for  her  diminished 
capacity  to  discharge  her  ordinary 
daily  duties  was  erroneous,  as  her 
husband  was  entitled  to  her  services. 
13  App.   777    (3)    (79  S.  E.   1129). 

In  absence  of  consent  or  agree- 
ment to  contrary,  express  or  implied, 
earnings  of  wife  belong  to  husband. 
148/25,  27  (3)   (95  S.  E.  673). 

Wife  is  entitled  to  her  earnings  when 
her  husband  consents  that  she  shall  re- 
ceive them.  20  App.  393  (1)  (93  S.  E. 
42). 

Equitable  lien:  Where  a  married 
woman  and  her  husband  purchase 
land,  and  receive  bond  for  title,  and 
she  pays  part  of  the  price,  and  her 
husband,  without  her  consent,  ob- 
tains a  deed,  and  conveys  the  land  to 
a  person  who  takes  with  full  knowl- 
edge of  the  facts,  the  wife  is  not  en- 
titled to  an  equitable  lien  upon  the 
land  for  the  money  so  paid  by  her. 
141/114  (1)    (80  S.  E.  625). 

Evidence:  Before  deed  executed  in 
1848  to  married  woman  was  admissi- 
ble as  basis  for  recovery  by  her  ad- 
ministrator in  1911,  after  her  death 
in  1879,  there  should  have  been  evi- 
dence that  her  husband's  marital 
rights  did  not  attach.  143/7  (2)  (84 
S.  E.  58). 

Gifts:  If  husband  buys  land  and  causes 
deed  to  his  wife  to  be  executed  by  ven- 
dor, such  conveyance  will  amount  to 
gift  of  land  by  husband  to  wife,  and 
will  operate  to  vest  title  in  her.  147/ 
37  (1)  (92  S.  E.  863). 
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Onaranty:  At  eommon  law,  a  married 
woman 's  contract  of  guaranty  did  not 
bind  her.  21  App.  194,  197  (94  S.  E. 
83). 

Knowledge:  Where  there  was  evidence 
that  hogs  were  property  of  wife,  and 
that  without  her  knowledge  or  con- 
sent they  were  surrendered  to  defend- 
ant by  her  husband  in  extinguishment 
of  a  debt  of  the  latter,  court  did  not 
err  in  charging  jury  that  wife  would 
not  be  bound  by  any  trade  of  her  hus- 
band made  without  her  knowledge.  21 
App.  399   (2)    (94  S.  E.  632). 

Money:  Loan  of  money  by  wife  to  hus- 
band creates  as  between  them  rela- 
tion of  debtor  and  creditor,  and  this 
relation  is  not  changed  into  that  of 
trustee  and  cestui  que  trust  in  conse- 
quence of  promise  of  husband,  at  time 
loan  is  made,  that  he  will  invest  money 
in  particular  property  for  benefit  of 
wife.    148/429  (3)  (96  8.  E.  867). 

Pasrment:  Check  originally  payable  to 
married  woman  or  order,  and  indorsed 
in  blank  by  her,  appearing  to  have 
been  cashed  by  bank  and  proceeds  paid 
to  husband  and  deposited  to  account 
standing  in  his  name  in  such  bank,  and 
on  which  draft  was  drawn  by  him,  ap- 
plying fund  in  payment  of  his  own  ob- 
ligation to  bank,  and  it  being  possible, 
nnder  the  evidence,  for  jury  to  have 
found  that  bank  did  not  know  or  have 
reasonable  cause  to  believe  that  pay- 
ment so  made  by  husband  was  with 
property  of  wife,  the  wife  is  bound  by 
the  payment  so  made.  20  App.  219,  220 
(2)    (92  S.  E.   964). 

Prior  to  Act  of  1866:  Prior  to  enact- 
ment of  married  woman's  act,  prop- 
erty given  wife  during  coverture 
vested  in  her  husband,  unless  gift 
used  words  indicating  wish  for  per- 
sonal enjoyment  by  the  wife.  143/607 
(1)   (85  S.  E.  852). 

Under  law  existing  in  1859,  where 
married  woman  received  gift  of  money, 
and  donor  employed  language  showing 
intention  that  it  should  be  for  her  sep- 
arate use,  and  after  receiving  money 
wife  turned  it  over  to  husband,  who  by 

§  2994.  (§  2475.)  Torts  to  wife. 

Earnings:  Marriage  of  woman  after  re- 
ceiving injury  in  railroad  wreck  does 


investment  mingled  it  with  his  individ- 
ual estate,  property  became  separate 
estate  for  use  of  wife  with  legal  title 
vested  in  husband  under  implied  trust. 
147/235   (;L)    (93  S.  E.  411). 

Prior  to  Act  of  1866,  wife's  share 
of  her  deceased  father's  estate,  who 
died  intestate,  having  been  reduced  to 
husband's  possession,  passed  to  and 
vested  in  her  husband;  and  this  was 
so  as  to  her  share  in  realty  as  well 
as  personalty,  by  the  Acts  of  1789,  she 
having  married  since  February  22, 
1785.  147/601,  602  (9)  (95  S.  E.  13). 
Receipt  given  by  husband  in  1861 
and  duly  attested,  fully  acquitting  ad- 
ministrator for  distributive  share  of 
wife  in  estate  of  her  father,  who  died 
intestate  in  1857,  and  without  objec- 
tion admitted  to  record  by  ordinary  in 
1863  as  return  of  administrator,  was 
properly  admitted  in  evidence  over  ob- 
jection that  authority  of  husband  to 
execute  receipt  had  not  been  shown. 
147/601,   602    (10)    (95   8.   E.   1013). 

Suits:  Where  landlord  rented  premises 
to  a  husband  as  a  famil}**  residence, 
wife  could  recover  in  her  own  right 
for  damage  to  her  separate  property  in 
consequence  of  defective  condition  of 
roof,  it  appearing  that  the  landlord 
had  been  notified  of  the  defect.  18 
App.  533  (89  8.  E.  1048). 

Surety:  Wife  as  surety  for  husband  or 
other  persons:    See   §  3007  and  notes. 

Torts  to  wife,  recovery  for:  8ee  8  2994 
and  notes. 

Trust:  Passage  of  married  woman's 
act  of  1866  caused  executory  trust 
created  by  deed  to  become  executed 
if  grantee  were  married  and  over  age 
of  minority.  144/115  (1)  (86  8.  E. 
235). 

Trust  to  married  woman  for  life, 
with  remainder  to  her  surviving  chil- 
dren, became  executed  immediately 
upon  delivery  of  deed,  but  did  not  ex- 
tinguish power  of  sale  conferred  on 
trustee,  when  empowered  by  wife,  of 
selling  life  estate.  147/5,  6  (2)  (92  8. 
E.  514). 


not  divest  her  of  right  to  recover  dam- 
ages for  total  or  partial  loss  of  her 
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earning  capacity.    19  App.  503  (91  S. 
E.  1045). 
Living  with  husband:  Wife  can  not  re- 
cover of  husband,  with  whom  she  is 
living  in  lawful  wedlock,  for  tort  re- 


sulting from  his  negligent  operation  of 
automobile  in  which  they  were  riding 
at  time  of  injury.  19  App.  634  (1)  (92 
S.  E.  25). 


§  2996.  (§  2477.)  Agency  of  wife  in  respect  to  necessaries. 


Cohabitation  and  Joint  nse  of  goods  pur- 
chased is  presumptive  evidence  of 
wife's  authority  to  contract,  and  it 
is  for  husband  to  rebut  presumption 
by  showing  that  goods  were  supplied 
under  such  circumstances  that  he  is 
not  bound  to  pay  for  them;  such  pre- 
sumption can  only  be  rebutted  by  un- 
equivocal evidence  that  articles  fur- 
nished were  not  necessaries,  or  that 
seller  had  either  actual  or  constn  c- 
tive  notice  of  allowance  to  wife  by 
husband,  either  permanent  or  tempo- 
rary, sufficient  to  enable  her  to  procure 
necessaries  without  obtaining  them 
upon  her  husband's  credit.  24  App. 
106,  107  (2)   (100  S.  E.  43). 

Jury:  Whether  credit  was  extended  to 
husband  or  to  wife,  and  whether  par- 
ties were  living  in  state  of  separation 
as  husband  and  wife  under  circum- 
stances as  would  make  him  liable  for 
necessaries  furnished  her,  were  ques- 
tions for  jury  in  action  brought  by 
physician  against  husband  for  medical 
services  rendered  wife.  23  App.  479, 
480  (4)  (98  S.  E.  405). 

Necessaries:  Where  plaintiff  introduced 
positive  evidence     that     articles    pur- 


chased by  wife  were  necessaries,  and 
only  contradictory  evidence  was 
mere  opinion,  and  there  was  no  evi- 
dence that  plaintiff  had  notice  that 
husband  had  furnished  wife  with 
money  at  time  of  purchases,  verdict 
for  defendant  was  unauthorized.  15 
App.  139,  140  (2)  (82  S.  E.  783). 
Presumption:  Presumed  consent  of 
husband  to  wife  purchasing  necessa- 
ries can  only  be  rebutted  by  positive 
evidence  that  articles  furnished  were 
not  necessaries  or  that  seller  had  no- 
tice of  sufficient  allowance  to  wife 
by  husband.  15  App.  139  (1)  (82  S. 
E.  783). 

Where  necesaries  are  furnished  to 
wife  in  absence  of  any  express  agpree- 
ment  by  her  to  be  liable  therefor,  pre- 
sumption is  that  she  contracted  for 
them  in  the  right  of  her  general  agen- 
cy for  her  husband,  and  that  he,  and 
not  she,  is  liable;  this  is  true  though 
creditor  may  have  himself  intended  to 
credit  wife  and  not  husband,  unless  it 
be  that  such  intention  was  expressly 
declared  or  communicated  to  wife.  24 
App.  484  (101  S.  E.  130). 


§  2997.  (§  2478.)  Liability  of  husband  for  necessaries. 


Cited.     143/314,  316  (85  S.  E.  193). 

Jury:  Whether  credit  was  extended  to 
husband  or  to  wife,  and  whether  par- 
ties were  living  in  state  of  separation 
as  husband  and  wife  under  such  cir- 
cumstances as  would  make  him  liable 
for  necessaries  furnished  her,  were 
questions  for  jury  in  action  brought  by 
physician  against  husband  for  medical 
services  rendered  wife.  23  App.  479, 
480    (4)    (98   S.   E.  405). 

Separate:  Evidence  in  action  against  hus- 
band for  medical  services  rendered  to 


his  wife  that  before  date  of  rendition 
of  services  defendant  left  State  as 
fugitive  from  justice,  carried  his  wife 
with  him,  and  that  she  later  returned, 
husband  still  remaining  away,  did  not 
necessarily  demand  inference  that  par- 
ties were  living  in  state  of  separation 
as  husband  and  wife  under  such  cir- 
cumstances that  husband  would  not  be 
liable  for  necessaries  such  as  medical 
services  furnished  to  wife.  23  App. 
479,  480  (2)   (98  S.  E.  405). 


§  2998.  (§  2479.)  General  agency  of  wife. 


Evidence:     Testimony    of    manager    of 
plaintiff  company  that  he  had  defend- 


ant's wife  execute  in  defendant's  name 
a  contract  to  pay  for  goods  she  had  se- 
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lected  in  weekly  installments,  and 
testimony  of  defendant  that  he  had 
not  authorized  or  ratified  signing  of 
contract,  had  bought  no  goods,  and  had 


never  promised  to  pay  for  same,  etc., 
demanded  verdict  for  defendant.  20 
App.  666   (93  S.  E.  255). 


ARTICLE  3. 
Of  Marriage  Contracts  and  Settlements. 
3007.  (§  2488.)  Wife  feme  sole  as  to  her  separate  estate. 


stated.     140/554,  565   (79  S.  E.  546); 
142/254  (1)    (82  S.  E.  663). 

Accommodation  note:  Person  contracting 
with  payee  of  accommodation  note  exe- 
cuted by  married  woman  that  with  it 
as  security  he  will  endorse  note  for 
payee,  with  full  knowledge  of  all  the 
facts,  can  not  recover.  142/663  (1) 
(83  S.  E.  526). 

Agent:  Where  it  did  not  appear  that 
husband  was  wife's  agent  or  that  ahe 
bought  goods  which  formed  basis  for 
consideration  of  note  sued  on,  find- 
ing that  she  signed  merely  as  surety 
for  husband's  debt  was  demanded. 
17  App.  107  (86  S.  E.  397). 

Benefit:  Mere  fact  that  wife  received 
benefit  of  goods  bought  by  her  hus- 
band on  his  own  credit  would  not  make 
her  liable  in  law  to  seller  for  price  of 
goods.     21  App.  583  (94  S.  E.  839). 

Borrowing:  Married  woman  may  bor- 
row money  and  give  it  to  her  hus- 
band to  apply  on  his  debts,  provided 
lender  receives  no  part  of  it  as  hus- 
band's creditor.  14  App.  299  (1)  (80 
S.  E.  697). 

Wife  may  borrow  money  and  give 
it  to  her  husband,  although  lender 
knows  that  husband  is  to  have  use  of 
same,  but  if  lender  is  husband's  cred- 
itor and  makes  loan  to  wife  to  pay 
husband 's  debt  to  him,  transaction  falls 
within  this  section.  145/815  (89  S.  E. 
1086). 

Where  creditor,  at  time  debt  is  cre- 
ated, intends  in  good  faith  to  extend 
credit  to  wife,  and  consideration  of 
loan  passes  legally  and  morally  to  wife, 
and  where  writings  then  executed  are 
such  as  purport  to  bind  her  for  debt 
as  her  own,  then,  whatever  may  be  pri- 
vate understanding  between  wife  and 
husband,  as  to  disposition  by  wife  of 


proceeds  of  loan,  the  writings  are  to  be 
treated  as  embracing  true  substance 
of  contract;  fact  that  negotiations 
were  all  had  through  husband  does  not 
alter  case,  where  transaction  other- 
wise appears  to  be  bona  fide,  etc.  19 
App.   701    (1-b)    (92  S.  E.  232). 

Where  creditor,  at  time  debt  was 
created,  intended  in  good  faith  to 
extend  credit  to  the  wife  and  not  to 
the  husband,  and  consideration  of  loan 
passed  legally  and  morally  to  wife,  and 
writings  then  executed  purport  to  bind 
her  for  debt  as  her  own  whatever  may 
be  private  understanding  between  wife 
and  husband,  in  which  creditor  has 
no  interest,  as  to  disposition  by  wife 
of  proceeds  of  loan,  writings  are  to  be 
treated  as  embracing  true  substance  of 
contract.  23  App.  792  (1)  (99  S.  E. 
705). 

Where,  in  suit  on  note  by  wife  as 
principal  and  by  husband  as  surety, 
it  appeared  that  proceeds  of  loan  were 
used  in  carrying  on  farm  owned  by 
wife,  and  she  contended  that  she  was 
surety  only  and  received  no  benefit 
from  loan,  and  it  appeared  that  wife's 
account  to  which  loan  was  credited  was 
carried  on  books  under  names  of  both 
husband  and  wife,  and  also  that  checks 
drawn  on  such  account  by  both  of  them 
were  paid  by  bank,  it  was  proper  to 
admit  bank's  books  of  account,  to 
throw  light  upon  question  as  to  whom 
consideration  of  loan  actually  passed. 
19  App.   701,  702    (2)    (92  S.  E.  232). 

Where  lender  of  money  to  married 
woman  knows  that  she  borrows  to  pay 
debt  of  husband  and  aids  him  in  exe- 
cuting scheme  by  which  loan  is  to  be 
made  upon  security  of  her  property,  he 
being  real  borrower,  debt  for  loan  is 
not  her  debt;  and  if  debt  be  that  of 
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husband,  wife  can  not  assume  its  pay- 
ment. 23  App.  792  (2)  (99  8.  E.  705). 

Where  loan  is  made  to  married  wom- 
an to  pay  debt  of  husband,  taking 
by  her  of  her  husband's  note  for 
amount  of  loan,  and  subsequent  suit 
thereon  by  her,  will  not  estop  her  to 
plead  statute  in  her  favor,  though  upon 
such  suit  there  be  an  entry  of  "set- 
tled," etc.  23  App.  792  (2-a)  (99  S. 
E.  705). 
Charge:  Where,  in  suit  against  hus- 
band and  wife  as  joint  makers  of 
contract  of  lease,  the  wife  pleaded 
that  she  signed  as  surety  for  her  hus- 
band, and  there  was  evidence  to  au- 
thorize finding  that  she  executed  the 
contract  as  a  principal  instruction 
that  a  married  woman  can  not  be- 
come security  or  bind  her  estate  by 
any  contract  of  suretyship,  and  that 
if  jury  should  believe  that  wife  was 
a  surety  she  can  not  be  liable,  suffi- 
ciently covered  the  issue  involved. 
13  App.  62  (78  8.  E.  775). 

Where  contract  was  signed  solely 
by  wife,  and  evidence  showed  that 
she  signed  as  principal  thereof  at 
husband's  request,  court  properly  re- 
fused to  charge  on  law  touching 
surety  contracts  by  married  women 
for  their  husbands.  16  App.  446,  448 
(10)    (85  8.  E.  606). 

Where  court  charged  that  if  plain- 
tiff advanced  money  without  knowl- 
edge that  transaction  on  part  of  wife 
was  assumption  of  husband's  debt  or 
created  a  suretyship,  she  would  be 
bound,  charge  that  if  plaintiff  knew, 
at  the  time,  that  it  was  done  for  the 
purpose,  and  as  part  of  fraudulent 
scheme  or  device,  to  evade  this  law 
in  favor  of  a  married  woman,  and  he 
knew  at  time  he  took  the  papers  it 
was  a  scheme  to  take  wife's  property 
as  security  for  husband's  debt,  verdict 
should  be  for  defendant,  was  not  sub- 
ject to  exception  that  it  was  not  au 
thorized  by  the  evidence.  18  App.  778 
(2)    (90  8.  E.  724). 

Charge  that  married  woman  can  not 
be  surety  for  debt  of  husband  or  any- 
one else,  and  that  she  can  not  assume 
the  debt  or  promise  to  pay  the  debt 
of  her  husband,  but  that  she  is  liable 
for  her  own  debt  and  can  contract  to 
pay   her  own   debt,   and  will  be   con- 


trolled by  the  facts  of  the  transaction, 
and  that  the  jury  will  look  to  the  sub- 
stance, and  if  the  debt  is  the  debt  of 
the  wife  in  truth,  she  is  liable,  etc., 
is  not  subject  to  exception  that  it  is 
not  full  or  fair,  or  is  limited  or  preju- 
dicial.   21  App.  536  (3)  (94  8.  E.  818). 

Oreditors  of  husband:  8ureties  on  de- 
faulting tax  collector's  bond  are  cred- 
itors of  the  tax  collector  within  this 
section.     143/156   (84  8.  E.  554). 

Death:  Charge  that  wife  has  right  to 
assume  debts  of  husband  after  his 
death,  if  she  so  chooses,  was  not  er- 
roneous.    147/566  (2)   (94  8.  E.  999). 

Deed:  Where  wife  and  daughter  exe- 
cuted deed  to  one  who  used  money 
to  pay  debts  of  husband  and  father, 
this  would  not  give  wife  right  to 
have  deed  canceled  and  to  recover 
land,  although  grantee  may  have 
known  of  purpose  of  sale,  unless  he 
was  party  to  scheme  to  get  wife  to 
sell,  in  which  event  wife  could  re- 
cover to  extent  of  her  interest  in 
land.     145/368  (2)   (89  8.  E.  330). 

If  creditors  of  husband  enter  into 
an  arrangement  or  scheme  for  purpose 
of  having  his  wife  execute  deed  of 
gift  of  her  property  to  him,  and  for 
him  to  convey  it  to  creditors  in  sat- 
isfaction of  debt,  deed  from  husband 
to  creditors  for  payment  of  husband's 
debts  stand  just  as  if  the  wife,  with- 
out conveying  her  property  to  the  hus- 
band, had  made  a  deed  directly  to  the 
creditors  for  payment  of  the  husband 's 
debts,  and  would  likewise  be  void. 
149/383   (100  8.  E.  365). 

Estoppel:  Where  wife  advances  money 
to  husband  which  is  used  in  paying 
purchase  price  of  land  and  in  making 
improvements  thereon,  and  wife  sues 
husband  for  such  money  and  obtains 
judgment,  her  election  thus  exercised 
to  treat  obligation  of  husband  as  debt 
will  bar  her  from  setting  up  equitable 
interest  in  the  land  on  basis  of  im- 
plied trust,  or  upon  basis  of  having 
purchased  from  her  husband,  with  the 
money,  an  interest  in  the  land.  148/ 
146  (2)   (95  8.  E.  968). 

Where  wife,  with  knowledge  that 
husband  has  taken  title  in  his  own 
name  to  property  purchased  with  funds 
belonging  to  her,  permits  him  to  retain 
title  and  possession,  and  credit  is  ex- 
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tended  to  him  upon  faith  of  his  ap- 
parent ownership,  she  will  be  estopped 
from  asserting  her  secret  equity  as 
against  trustee  in  bankruptcy  seeking 
to  recover  property  to  be  applied  on 
debts  arising  from  credits  extended  on 
faith  of  husband 's  apparent  ownership. 
148/429    (2)    (96   S.   E.   867). 

Evidence  in  action  for  land  here  did 
not  warrant  recovery  on  theory  that 
plaintiff  had  conveyed  the  land  to 
pay  her  husband's  debt.  142/432  (1) 
(83  S.  E.  103). 

Evidence  that  creditors  dealt  ex- 
clusively with  a  husband  and  declined 
to  extend  him  credit  until  the  wife 
signed  certain  notes  with  him,  and 
that  they  knew  that  she  was  a  mar- 
ried woman  and  that  she  had  no 
power  to  bind  her  estate  by  a  con- 
tract of  surety,  demanded  a  verdict 
for  the  wife  in  suit  l^rought  against 
her  and  her  husband  on  the  notes  as 
joint  makers.  13  App.  63  (78  8.  E. 
832),  556  (79  S.  E.  496). 

Evidence  showing  that  credit  for 
goods  was  extended  to  married 
woman  in  her  individual  capacity,  she 
was  liable.  16  App.  608  (1)  (85  S.  E. 
950). 

Evidence  here  in  action  for  price 
of  fertilizers  was  insufficient  to  show 
contract  with  wife  rather  than  with 
her  husband.     145/323   (89  S.  E.  218). 

Fraud:  Where  wife  did  not  in  fact  pur- 
chase and  was  not  to  receive  machinery  * 
under  contract  sued  on,  but  whole 
transaction  was  merely  colorable 
scheme  or  device  by  which  wife  was 
induced  by  plaintiff  to  assume  previ- 
ous debt  of  husband,  without  any  con- 
sideration flowing  to  her,  she  would 
have  right  to  repudiate  entire  illegal 
and  void  transaction,  no  matter  by 
what  device  its  true  inwardness  and 
purpose  had  been  concealed.  22  App. 
358,  359  (4)   (96  S.  E.  9). 

Joint:  Wife  may  be  liable  on  note  ex- 
ecuted by  her  jointly  with  her  hus- 
band, where  husband  acted  as  her 
agent  and  she  received  consideration 
of  note.  13  App.  309  (2)  (79  8. 
E.  165). 

Where  husband  and  wife  jointly 
signed  note  for  clothing  for  wife  and 
children  they  are  joint   debtors,    and 


there  is  no  element  of  suretyship.  16 
App.  606  (85  8.  E.  950). 
Jury:  Question  in  suit  upon  account 
against  married  woman  whether  cred- 
it was  given  to  wife  or  to  husband  is 
one  of  fact  for  jury.  22  App.  365  (1) 
(95  8.  E.  1009). 
Mortgage  executed  by  wife  on  separate 
estate  to  secure  money  loaned  to  her 
by  sureties  on  her  husband's  bond  to 
pay  shortage  of  her  husband  as  tax 
collector  was  void.  143/156  (84  8.  E. 
554). 

Where  there  was  evidence  that 
creditor  relied  on  husband's  apparent 
ownership  of  mortgaged  property, 
testimony  of  wife  that  she  was  will- 
ing that  husband  mortgage  property 
as  his  own  was  properly  admitted. 
15  App.   190,   191    (2)    (82  S.  E.   770). 

If  married  woman  borrows  money 
and  mortgages  her  property  to  secure 
repayment,  and  gives  money  to  her 
husband,  contract  would  be  valid  if 
creditor  is  not  party  to  arrangement; 
but  if  husband  induce  wife  to  borrow 
money  to  pay  his  debts  and  husband's 
creditor  is  party  to  arrangement,  con- 
tract is  illegal.  146/791  (1-a)  (92  8. 
E.  631). 

Mortgage  given  by  married  woman 
to  creditor  of  her  son  in  extinguish- 
ment of  debt  of  the  son  is  valid.  19 
App.  73  (1)  (90  8.  E.  977). 

While  married  woman  can  not  bind 
separate  estate  by  contract  of  surety- 
ship, she  may  extinguish  debts  of  her 
son,  or  cause  them  to  be  extinguished, 
on  her  own  credit,  as  an  original  un- 
dertaking, with  a  mortgage  on  her 
property  as  security  for  performance 
of  her  own  contract.  19  App.  73  (1) 
(90  8.  E.  977). 
Necessaries:  Married  woman  was  per- 
sonally liable  for  groceries  furnished 
and  charged  to  her  pursuant  to  agree- 
ment, though  husband  was  under  le- 
gal obligation  to  procure  such  gro- 
ceries. 143/150  (84  8.  E..  542). 
Note:  Where  wife  pleaded  that  her 
note  was  invalid  because  given  to  pay 
husband's  debt,  and  there  was  no  evi- 
dence that  husband  was  authorized 
to  act  as  her  agent  in  .  pit)curing 
money,  error  to  permit  plaintiff  to 
testify  that  husband  came  to  see 
whether  plaintiff  would  let  defendant 
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have  the  money.  142/397  (1)  (83  S. 
E.  112). 

Where  married"  woman  executes 
mortgage  note  payable  to  order  of  her 
son,  mortgage  being  on  her  separate 
estate,  for  sole  purpose  of  enabling 
payee  to  use  paper  as  collateral  se- 
curity, and  after  receiving  paper  pay- 
ee informs  bank  of  purpose  for  which 
note  was  executed  and  offers  it  as  col- 
lateral and  paper  is  accepted  by  bank 
and  is  duly  transferred  to  bank,  con- 
tract of  maker  with  payee  and  with 
bank  is  merely  that  of  surety.  146/26 
(1)   (90  S.  E.  469). 

Note  purporting  to  be  that  of  mar- 
ried woman,  but  given  in  discharge  of 
pre-existing  debt  of  husband,  renders 
her  surety.    146/791  (1)  (92  S.  E.  631). 

Where  great  preponderance  of  evi- 
dence was  to  effect  that  defendant's 
notes  were  given  in  payment  of  hus- 
band's debt,  but  there  was  some  slight 
evidence  that  debt  was  her  own,  re- 
viewing court  will  not  interfere  with 
finding  that  wife  was  liable.  18  App. 
161,  162   (5)   (89  S.  E.  77). 

Defendant's  plea  that  fertilizer  for 
which  her  note  was  given  was  bought 
for  her  husband,  and  that  she  could  not 
be  held  liable  on  the  note,  as  it  was 
an  assumption  of  her  husband's  note, 
presented  an  issue  of  fact,  which  will 
not  be  disturbed,  there  being  ample  ev- 
idence to  support  the  finding.  18  App. 
173  (1)    (88  S.  E.  1009). 

Where  undisputed  evidence  showed 
that  note  sued  upon  was  executed  by 
defendant,  a  married  woman,  for  the 
debt  of  her  husband,  verdict  finding 
her  liable  thereon  was  contrary  to 
law  and  evidence.  18  App.  247  (1) 
(89  S.   E.   186). 

Charge  that  if  jury  found  that  sale 
was  about  to  be  made  to  defendant's 
husband,  and  that  insolvency  of  hus- 
band was  ascertained,  or  that  his  fi- 
nancial condition  was  unsafe,  and  that 
plaintiff  refused  to  sell  to  husband,  but 
that  sale  was  made  to  wife  individual- 
ly, and  that  she  gave  up  her  note 
closing  the  transaction  as  her  individ- 
ual transaction,  jury  should  find  in 
favor  of.  plaintiff,  was  erroneous,  as 
tending  to  place  more  favorable  con- 
struction, in  behalf  of  plaintiff,  upon 
evidence  than  was  authorized  by  facts 


in  case.  18  App.  247  (2)  (89  S.  E. 
186). 

Court  erred  in  striking,  on  general 
demurrer,  defendant's  plea  setting  up 
that  transaction  in  which  she  gave 
notes  sued  on  was  a  scheme  to  subject 
her  property  to  payment  of  debt  of 
her  husband.  18  App.  655  (90  8.  E. 
226). 

Where  note  is  signed  by  wife  as 
principal  and  by  husband  as  surety, 
presumption  of  law  is  that  she  gives 
it  on  her  own  contract  and  for  value, 
to  charge  her  separate  property.  19 
App.  701  (1-a)   (92  S.  E.  232). 

Where  married  woman  signs  prom- 
issory note  as  principal,  there  is  pre- 
sumption of  law  that  the  instrument 
expresses  the  true  intent  of  the  con- 
tract.   20  App.  14  (1)   (92  8.  E.  721). 

Where,  in  action  upon  note  signed 
by  married  woman  as  principal,  the 
burden  imposed  upon  her  does  not  ap- 
pear to  have  been  met  by  evidence  in- 
troduced to  sustain  her  plea  of  surety- 
ship, and  there  was  no  evidence  to 
support  her  plea  of  payment,  judge 
did  not  err  in  directing  verdict  for 
plaintiff.  20  App.  14  (2)  (92  S.  E. 
721). 

Under  the  common  law,  married 
woman  could  not  bind  herself  by  ex- 
ecution of  promissory  note.  20  App. 
14   (3)    (92  S.  E.  721). 

Plea  alleging  that  machinery  de- 
scribed in  notes  sued  on  had  been 
previously  sold  to  husband,  and  that 
the  notes,  signed  by  the  wife,  were 
given  in  settlement  of  the  notes  and 
debts  thus  owing  to  plaintiff  by  hus- 
band for  his  purchase  of  said  property, 
and  denying  that  they  were  given  for 
purchase  of  said  property  by  the  wife, 
and  alleging  that  they  were  given 
without  any  consideration  other  than 
illegal  assumption  of  her  husband's 
debts,  was  suflScient  on  demurrer.  22 
App.    358,    359    (4)    (96    8.    E.    9). 

In  action  on  notes  signed  by  mother 
and  son,  where  she  alleged  that  she 
signed  as  surety,  which  she  could  not 
legally  do,  failure  of  trial  court  to 
state  contention  of  plaintiff  that  she 
had  participated  in  procurement  of 
loan  as  credit  extended  in  part  to 
herself  was  error,  notwithstanding  la- 
ter instructions  drawing  legal  distinc- 
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tion  between  principal 'and  surety,  and 
difference  in  legal  effect  of  such  con- 
tracts by  married  woman.  24  App.  613, 
614    (2)"^  (101   S.   E.   696). 

Original  undertaker:  Married  woman 
may,  as  an  original  undertaker,  become 
liable  for  goods  furnished  to  another 
from  which  she  derives  no  personal 
benefit.  19  App.  816  (1)  (92  S.  E. 
299). 

Sale:  Where  wife  enters  into  unambig- 
uous written  contract  whereby  she  is 
to  become  owner  of  certain  timber, 
and  agrees  to  pay  stipulated  price,  she 
is  bound  as  purchaser,  if  seller  com- 
mitted no  fraud  nor  knew  of  any  com- 
mitted by  her  husband,  notwithstand- 
ing that  by  reason  of  purchase  an  in- 
debtedness of  the  husband,  based  upon 
prior  sale  of  same  property  to  him, 
was  to  be  canceled.  21  App.  158  (2) 
(93  S.  E.  1021). 

Where  wife  enters  into  unambigu- 
ous written  contract,  whereby  she  is 
to  become  owner  of  certain  personal 
property,  and  agrees  to  pay  stipulated 
price  therefor,  she  is  bound  as  pur- 
chaser, if  seller  committed  no  fraud 
upon  her  nor  knew  of  any  committed 
by  husband,  notwithstanding  that  -by 
reason  of  purchase  an  indebtedness  of 
the  husband,  based  upon  prior  sale  of 
same  property  to  him,  was  to  be  can- 
celed; where  purpose  of  contract  is 
that  wife  shall  pay  only  for  what  she 
bought,  debt  is  as  much  her  own  as 
if  there  had  been  no  previous  sale  of 
property  to  her  husband.  22  App.  358, 
359  (5)   (96  8.  E.  9). 


Services:  Wife  may,  upon  her  own  re- 
sponsibility and  voluntarily,  enter  into 
contract  with  another  to  render  serv- 
ices for  her  husband  and  for  his  bene- 
fit, and  from  which  she  may  receive 
no  personal  benefit;  and  for  value  of 
such  services  she  may  be  held  liable 
under  her  contract.  18  App.  475  (1) 
(89  S.  E.  607). 

Settlement:  Inclusion,  in  settlement 
made  by  husband  between  debtor  of 
wife  and  the  wife,  of  certain  items 
of  husband's  indebtedness,  was  not 
binding  on  the  wife.  142/254  (1)  (82 
S.  E.  663). 

Tenant:  Where  owner  of  land  rented 
same  to  a  married  man,  a  subsequent 
new  and  different  agreement  with  the 
tenaut/s  wife,  whereby  she  was  to 
take  over  the  land  and  become  the 
♦■''nant  instead  of  the  husband  did  not 
amount  to  an  assumption  by  the  wife 
of  the  husband's  obligation,  but  was 
an  original  undertaking  on  her  part; 
that  negotiations  leading  up  to  signing 
of  rent  notes  by  wife  were  had  through 
husband  would  not  change  rule.  23 
App.  193,  194   (2)    (98  S.  E.  170). 

Third  person:  Charge  that  where  married 
woman  signs  note  or  pledge,  or  mort- 
gages her  property  tot  consideration 
that  moves  to  third  person,  she  or  her 
estate  receiving  no  benefit,  she  will  be 
regarded  as  a  surety,  and  if  she  is  so 
regarded,  and  jury  believes  that  she 
was  a  surety,  she  would  not  be  bound 
upon  the  contract,  and  it  would  be 
duty  of  jury  to  find  in  favor  of  de- 
fendant, was  error.  19  App.  73  (2) 
(90  8.  E.  977). 


§  3008.  (§  2489.)  Minority  of  party  to  contract. 

Cited.     149/707,  708  (102  8.  E.  21). 

§  3009.  (§  2490.)  Sale  to  husband  or  trustees. 


Cited.     147/474,  477  (94  S.  E.  572). 

Confirmation:  Deed  by  wife  to  hus- 
band, there  being  no  order  of  court, 
can  not  be  confirmed  by  court  of  eq- 
uity as  against  wife,  at  instance  of 
husband,  long  after  making  of  deed, 
but  is  a  cloud  on  her  title  and  may 
be  canceled  as  such  when  it  operates 
to  her  injury.  140/678  (3-b)  (79  S. 
E.  557). 

Consideration:  Where  in  suit  by  heirs  of 


deceased  husband  to  recover  land  from 
one  claiming  under  wife,  uncontradict- 
ed evidence  showed  that  husband  con- 
veyed land  to  wife  for  pecuniary  con- 
sideration, not  error  to  direct  verdict 
for  defendant.  145/215,  216  (5)  (88 
S.  E.  947). 
Estoppel:  Deed  of  separate  estate  exe- 
cuted by  wife  to  husband  without  or- 
der of  court,  wife  not  estopped,  as 
against  husband,  from  setting  up  that 
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it  is  void,  because  deed,  which  re- 
served a  life  estate,  was  executed 
while  husband  and  wife  were  living 
separately,  and  she  received  a  con- 
sideration. 140/678  (3-d)  (79  S.  B. 
557). 

Evidence:  Husband's  deed  to  wife  was 
admissible  in  suit  by  husband's  heirs 
to  recover  land  from  one  holding 
under  wife,  over  objection  that  it 
was  invalid  because  not  authorized 
by  order  of  court  pursuant  to  this 
section.  145/215,  216  (4)  (88  S.  E. 
947). 

Gift:  While  wife  can  not  make  contract 
of  sale  of  her  separate  estate  to  her 
husband  without  order  of  approval  by 
judge  of  superior  court  of  her  domi- 
cile, she  may  make  gift  thereof  to 
him.     147/488   (1)    (94  S.  E.  566). 

Personal:  Right  to  assail  deed  from  hus- 
band to  wife  for  money  consideration 
is  personal  to  wife  and  her  privies  in 
blood  or  estate,  and  can  not  be  asserted 
by  husband's  heirs,  suing  to  recover 
land  from  one  holding  by  chain  of  title 
under  wife.  145/215,  216  (3)  (88  S. 
E.  947). 

Bight  to  assail  deed  as  being  in- 
valid under  this  section  is  personal  to 
the  wife  and  her  privies  in  blood  or 
estate;  it  can  not  be  asserted  by  a 
creditor  of  the  husband,  who  had  re- 
duced his  debt  to  a  judgment  against 
the  husband  after  deed  by  husband  to 
wife,  and  caused  land  to  be  levied  on 
as  property  of  husband  under  execu- 
tion based  on  such  judgment.  149/ 
170  (1)   (99  8.  E.  531). 

Bepudiation:  Where  wife,  for  valuable 
consideration,  conveys  interest  in  land 
to  husband,  without  approval  of  su- 
perior court,  and  husband,  in  name  of 
wife  and  himself,  sells  timber  thereon 
to  another,  taking  purchase-money 
notes  therefor  in  his  own  name, 
and  purchaser,  with  knowledge  and 
consent  of  wife,  enters  upon  land 
and  takes  possession  of  timber, 
fact  that  wife  afterwards  objects 
to  removal  of  remaining  portion 
of  timber,  on  ground  that  purchaser  has 
breached  terms  of  contract  of  pur- 
chase, can  not  be  held  to  be  repudia- 
tion by  her  of  sale  of  timber  to  him, 
nor  repudiation  of  sale  of  her  interest 


in  the  land  tb  her  husband.     20  App. 
470   (2)    (93  S.  E.  111). 

Rescission:  Married  woman  who  ex- 
changed her  property  for  property  to 
which  her  husband  and  his  partner 
took  title  not  entitled  to  rescind  as 
long  as  she  remained  in  possession 
with  her  husband,  and  her  husband 
and  partner  retained  title  and  pos- 
session.    142/432   (1)   (83  8.  E.  103). 

Sale:  Where  a  wife  living  separate 
from  her  husband  transferred  her 
property  to  a  third  person  to  enable 
her  husband  to  borrow  money  to  pay 
alimony  to  her,  the  third  person  to 
convey  the  land  to  the  husband  upon 
payment  of  the  debt,  the  transaction 
is  invalid  when  not  approved  by  the 
superior  court.  141/24  (80  8.  E.  276). 
The  conveyance  was  invalid  as  to 
the  husband,  the  third  person,  and  a 
purchaser  from  the  husband  with 
knowledge  of  the  nature  of  the  trans- 
action.   Id.  24  (2,  3). 

Where  wife  executes  deed  conveying 
land  to  husband,  which  states  that 
land  was  formerly  purchased  from 
other  persons  by  husband  and  paid  for 
by  him,  and  he  caused  title  to  be  taken 
in  name  of  wife  by  her  consent,  to 
subserve  certain  purposes  since  accom- 
plished, and  as  matter  of  right  hus- 
band should  have  title  in  himself,  and 
"in  consideration  of  the  premises" 
and  natural  love  nnd  affection  she  does 
hereby  "convey,"  etc.,  such  transac- 
tion does  not  amount  to  contract  of 
sale  by  wife  to  husband,  but  is  in  ef- 
fect a  gift.  147/488  (2)  (94  8.  E. 
566). 

Where  deed  from  wife  to  husband 
contains  statement  in  substances  as  in- 
dicated in  preceding  paragraph,  and  re- 
cites a  "further  consideration  of  five 
dollars  cash  in  hand  paid"  such  deed 
upon  its  face  is  contract  of  sale  by 
wife  to  husband.     Id.  488  (3). 

Contract  by  wife  to  sell  her  separate 
estate  to  husband  is  void  unless  it  is 
allowed  by  order  of  superior  court  of 
county  of  her  domicile.  148/858  (98 
8.  E.  497). 

Separation:  This  section  applies  to 
sales  by  the  wife  of  her  separate  es- 
tate to  her  husband  while  they  are 
living  in  a  state  of  separation,  as  well 
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as  while  they  are  living  together. 
140/678  (2)  (79  S.  E.  557). 
Vacation:  Judge  of  superior  court  of 
county  of  wife's  domicile  has  no  juris- 
diction to  grant  order  in  vacation  al- 
lowing wife  to  sell  her  separate  es- 
tate to  her  husband,  and  contract  of 


sale  made  in  pursuance  of  such  order 
is  void.  148/858  (98  S.  E.  497). 
Void:  Sale  by  married  woman  to  her 
husband  without  being  allowed  by 
order  of  superior  court  of  county  of 
her  domicile  is  not  only  voidable,  but 
void.     140/678   (3)    (79  S.  E.  557). 


§  3010.  (§  2941.)  Wife  may  give  to  husband. 


Consideration:  Proof  merely  that  instru- 
ment purporting  on  its  face  to  be  war- 
ranty deed  consummating  sale,  for 
stated  consideration  by  wife  to  her 
husband,  of  land  constituting  separate 
estate,  and  made  under  vacation  order 
of  judge  of  superior  court,  was  without 
consideration,  would  not  convert  it  into 
deed  of  gift.    148/858  (98  S.  E.  497). 


Presumption:  A  wife  may  give  her  sep- 
arate estate  to  her  husband  without  or- 
der of  superior  court,  but  such  a  gift 
will  not  be  presumed,  and  to  establish 
it  evidence  must  be  clear,  unequivo- 
cal, and  free  from  doubt  that  parties 
intended  transaction  to  be  a  gift.  148/ 
858  (98  S.  E.  497). 


§  3011.  (§  2492.)  A  married  woman  may  contract;  presumption. 


AppUed.  147/470  (1)  (94  S.  E.  568). 
Charge  here  in  action  by  married 
woman  to  recover  land  as  to  her  in- 
tention to  give  property  to  her  hus- 
band was  authorized  by  evidence. 
142/432,  433   (3)    (83  S.  E.  103). 

Charge  here  on  burden  of  proof  in 
suit  by  judgment  creditors  of  husband 
against  him  and  wife,  attacking  for 
fraud  conveyances  from  him  to  her, 
and  by  which  it  was  sought  to  sub- 
ject   property    so     conveyed    to    the 


debt,  was  harmless,  in  view  of  this 
section,  though  not  appropriate. 
142/533    (2)    (83  S.  E.  121). 

Oontracts  of  married  women:  See  S  S 
2993,  2996,  2997,  3007,  and  3009,  and 
notes. 

Fraudulent  transactions  between  husband 
and  wife:  See  §  S  3224  (2),  3224  (3), 
catchword  Husband  and  wife. 

Slight  evidence  of  fraud  may  be  suffi- 
cient to  carry  case  to  jury.  13  App. 
293,  295  (79  S.  E.  88). 


CHAPTER  2. 
Of  Parent  and  Child. 


ARTICLE  1. 
Legitimate  Children. 
§  3012.  (§  2493.)  Legitimate  children. 


Cited.  145/724,  725  (89  8.  E.  815); 
147/754,  757  (95  S.  E.  295). 
Evidence  here  was  sufficient  to  author- 
ize trial  judge  to  find  that  reputed 
father  and  mother  of  children  born 
out  of  lawful  wedlock  were  subsequent- 
ly married,  and  that  father  recognized 
children  as  his  own;  and  to  order  that 
status    of   property    involved    be    pre- 


served until  jury  might  pass  upon  evi- 
dence under  proper  instructions.  148/ 
489  (1,  2)  (96  S.  E.  1038). 
Presumption:  Where  evidence  showed 
that  prosecutrix  had  been  separated 
from  her  husband  for  several  years 
when  reputed  bastard  child  was  bom, 
there  was  no  error  in  failure  of  court 
to  charge  that  a  child  conceived  dur- 
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ing  wedlock  is  presumed  to  be  legiti-  timony. 

mate,   and   that  such   presumption  re-  1032). 

mains  until  removed  by  competent  tes- 

§  3013.  (§  2494.)  Legitimacy  by  order  of  court. 

Cited.     147/754,  757   (95  S.  E.  295). 

§  3016.  (§  2497.)  Mode  of  adopting  child. 


19  App.  83,  84  (5)   (90  S.  E. 


Cited.  144/571,  572  (87  S.  E.  782). 
Inheriting:  Mere  statements  of  one 
since  deceased  and  surrender  of  chil- 
dren to  him  did  not  constitute  legal 
adoption  of  children  so  that  they 
could  inherit  his  estate,  where  there 
was  no  adoption  pursuant  to  this  and 


following  sections.  144/644  (1)  (87 
S.  E.  1061). 
Mandatory  provision:  There  can  be  no 
legal  adoption  except  as  provided  by 
this  and  following  sections.  144/644 
(1)    (87    S.   E.    1061). 


S  3020.  (§  2501.)  Parent's  obligation. 


Co-tenants:  Where  father,  though  not  a 
guardian,  has  property  in  his  hands  be- 
longing to  his  son  as  co-tenant,  the 
father,  in  an  equitable  accounting  on 
trial  of  claim  case,  had  right  of  set- 
off against  son  for  money  expended  for 
son  while  a  minor  where  father  was 
insolvent  and  such  expenditure  was 
necessary.     146/464  (4)  (91  8.  E.  476). 

Divorce  decree  awarding  custody  of 
minor  child  to  mother,  with  privilege 
of  father  to  see  child,  and  directing 
that  he  contribute  to  child's  support 
**as  he  has  been  doing,''  does  not 
relieve  father  from  legal  obligation  to 
properly  support  child.  22  App.  192 
(I)    (95   S.  E.  738). 


Mother:  ** Parent"  has  often  been  held 
to  include  the  mother.  15  App.  693, 
696  (84  S.  E.  185),  citing  6  Words  & 
Phrases,  5173. 

Necessaries:  Divorced  woman  who  had 
been  awarded  custody  of  child  who 
had  been  abandoned  by  father,  is  .lia- 
ble for  necessaries  furnished  to  child. 
15  App.  693  (1)  (84  S.  E.  185). 

Where  mother  became  non  compos 
mentis  and  was  committed  to  sanita- 
rium, her  estate  is  responsible  for  nec- 
essaries furnished  child.    Id.  693  (2). 

Petition  here  in  action  against  alleged 
father  of  child,  by  her  grandmother, 
for  value  of  necessaries  and  care  of 
child,  held  to  set  forth  cause  of  ac- 
tion.   24  App.  242  (1)  (100  8.  E.  643). 


§  3021.  (§  2502.)  Parental  power,  how  lost. 
1. 


Essentials:  First  essentials  of  contract 
for  adoption  of  child,  where  no  statu- 
tory adoption  exists,  is  that  it  be  made 
between  persons  competent  to  con- 
tract and  be  based  upon  sufficient  le- 
gal consideration.  148/25,  26  (1)  (95 
R.   E.   673). 

Terms:   Prima  facie  right  to  custody  of 


infant  is  in  father;  and  where  this  is 
resisted  upon  ground  that  father  has 
relinquished  parental  right  by  con- 
tract, clear  and  strong  case  must  be 
made,  and  terms  of  contract,  to  have 
effect  of  depriving  father  of  his  con- 
trol, must  be  definite  and  certain. 
149/122    (2)    (99  8.  E.  292). 


Cited.      15    App.    693,    695    (84    8.    E. 
185). 

General  Note. 


Abandonment  of  family  by  a  father  re- 
sults in  his  losing  parental  control 
over  his  minor  children  and  right  to 


their  services  and  proceeds  of  their 
labor.  13  App.  458  (1)  (79  8.  B. 
356). 
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Earnings:  Diminished  earning  capacity 
of  injured  minor  employee  from  date 
of  injury  to  date  of  his  majority  was 
matter  which  concerned  his  father, 
earnings  in  that  interval  belonging  to 
father  and  not  to  child.  144/716,  717 
(3)    (87  S.  E.  1029). 

Earnings  of  minor  child  belong  to 
father  unles  child  has  been  manumit- 
ted by  the  father.  148/25,  27  (3)  (95 
S.  E.  673). 

Earnings  of  minor  son  belong  to 
father  in  absence  of  any  surrender  of 
his  parental  rights.  20  App.  393  (2) 
(93  S.  E.  42). 

Where  father  hires  minor  son  to  em- 
ployer to  do  certain  work,  and  em- 
ployer, without  consent  of  father,  puts 
son,  to  more  hazardous  employment, 
and  son  is  injured,  father  may  sue  em- 
ployer in  his  own  behalf  for  recovery 
of  such  diminution  of  son's  earning 
capacity,  between  date  of  injury  and 
date  of  attaining  his  majority,  as  in- 
jury may  have  occasioned.  23  App. 
299  (1)(  98  S.  E.  192). 
Grandmother:  A  grandmother  who  ac- 
cepted the  gift  of  a  grandchild  from 
the  mother  with  the  consent  of  the 
father,  and  raised  such  child  until  at 
the  .age  of  17  it  was  killed,  is  enti- 
tled to  recover  the  value  of  the 
child  ^s  services  until  majority,  though 

§  3022.  (§  2503.)  Mother's  rights. 

Discretion  conferred  on  courts  by  sec- 
tion 2972,  Civil  Code,  in  determining 
habeas  corpus  proceedings  for   deten- 


the  gift  of  the  child  occurred  before 
the  passage  of  this  section.  13  App. 
781    (1)    (80   S.  E.  29). 

Injunction:  Where  man  has  debauched 
minor  girl  and  induced  her  to  aban- 
don parental  abode  and  live  with  him 
in  state  of  adultery  and  fornication, 
and  persists  in  continuance  of  such 
conduct,  equity  will  afford  remedy  by 
injunction,  and  to  that  end,  in  suit  by 
father,  will  enjoin  man  from  associat- 
ing and  communicating  with  the  girl, 
either  by  writing  telephoning,  tele- 
graphing, personally  or  througth  the 
aid  or  agency  of  any  other  person.  149/ 
227  (1)    (99  S.  E.  861). 

Mother  who  has  care  and  custody  of 
minor  child  who  has  been  abandoned 
by  his  father  is  entitled  to  services  of 
child  and  proceeds  of  his  labor.  13 
App.  458   (2)    (79  8.  E.  356). 

Pleading:  Petition  in  action  for  wrong- 
ful death  of  plaintiff's  grandchild, 
relative  to  consent  of  child's  father 
to  its  adoption  by  plaintiff  held  suf- 
ficient as  against  mere  general  demur- 
rer.    13  App.  781   (2)   (80  S.  E.  29). 

Services:  Where  parent  sues  one,  who 
without  his  consent  employed  his 
minor  son,  for  value  of  services,  de- 
fendant may  set  off  value  of  necessa- 
ries supplied  to  minor.  13  App.  458 
(3)    (79  S.  E.  356). 


tion  of  child,  applies  to  the  ordinary. 
141/535  (2)    (81  S.  E.  433). 


§  3022  (a).  Custody  of  minor  children. 

Applied.    147/616  (1)  (95  8.  E.  113). 


§  3025.  (§  2506.)  Mutual  protection. 

Injunction:  Where  man  has  debauched 
minor  girl  and  induced  her  to  aban- 
don parental  abode  and  live  with  him 
in  state  of  adultery  and  fornication^ 
and  persists  in  continuance  of  such  con- 
duct, equity  will  afford  remedy  by  in- 
junction, and  to  that  end,  in  suit  by 


father,  will  enjoin  man  from  associat- 
ing and  communicating  with  the  girl, 
either  by  writing,  telephoning,  tele- 
graphing, personally  or  through  the  aid 
or  agency  of  any  other  person.  149/ 
227  (1)   (99  8.  E.  861). 
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ARTICLE  2. 
ni^timate  Children,  or  Bastards. 
§  3026.  (§  2507.)  Bastard. 

Cited.     145/724,  725  (89  S.  E.  815). 

§  3027.  (§  2508.)  Father's  obligation. 


Support:  Agreement  by  reputed  fa- 
ther of  child  with  the  mother  to  pay 
a  certain  amount  for  the  support  of 
the   child  is  founded  on  a  good  con- 


sideration and  is  valid.     13  App.  469 
(2)   (79  S.  E.  366). 

The  mother,  and  not  the  child,  has 
a  right  to  sue  on  the  contract.  Id. 
469,  470  (4). 


§  3029.  (§  2510.)  Inheritance  by  bastard. 


Cited.     143/342,  345  (85  S.  E.  105). 

Brother  and  sister:  Where  decedent  was 
a  bastard,  his  brother  and  sister  by 
the  same  mother,  who  were  also  bas- 
tards, inherited  his  property.  146/367 
(2)  (91  S.  E.  115). 

Heirs:  Where  illegitimate  child  is  receiv- 
ed, when  an  infant,  by  putative  father 
into  his  home  under  contract  with 
mother  to  adopt  child  and  make  him 
heir  at  law,  and  where  father  recog- 
nizes   child    as    son    until    and    after 


child's  majority,  but  contract  does  not 
amount  to  legal  adoption,  and  no  steps 
are  taken  by  child  in  his  lifetime  to 
have  contract  specifically  enforced,  his 
heirs  at  law  can  not  maintain  petition 
in  equity  to  have  contract  specifically 
performed  and  to  recover  estate  of 
father,  consisting  wholly  of  personalty; 
right  of  action  vests  in  passes  to  per- 
sonal representative  of  such  child. 
147/754  (95  S.  E.  295). 


§  3030.  (§  2511.)  By  legitimate  from  illegitimates. 

Cited.     143/342,  345   (85  S.  E.  105). 


CHAPTER  3. 
Of  Guardian  and  Ward. 


ARTICLE  1. 


Their  Appointment,  Powers,  Duties,  Liabilities,  Settlements,  Resigna- 
tion, etc. 


SECTION  1. 
How  and  by  Whom  Appointed. 


§  3035.  (§  2516.)  General  guardian. 

Evidence:  On  issue  as  to  appointment 
of  one  of  two  applicants  as  guardian 
of  the  person  of  a  minor,  it  was  not 


error  to  admit  in  evidence  provision 
of  will  executed  by  minor's  mother 
shortly    before    death,    in    which    one 
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minor,   evidence   by   the   applicant   as 
to   the   minor's   property  and  his  in- 
come was  not  objectionable  as  irrele- 
vant and  immateriaL    24  App.  109  (2) 
(99  S.  E.  892). 


of  the  parties  was  selected  as  trustee 
or  guardian.  24  App.  109  (1)  (99  S. 
E.  892). 

In    application    for   appointment    of 
one  as  guardian   of  the   person  of  a 

§  3047.  (§  2528.)  Bond  and  oath. 

Cited.     143/497,  503  (85  S.  B.  742). 

§  3051.  (§  2532.)  Proceedings  in  case  of  misconduct. 


Evidence:  Fact  that  counsel  representing 
guardian  resisting  removal  did  not  at 
trial  before  ordinary  raise  point  that 
plaintiff  had  failed  to  show  her  ap- 
pointment and  qualification  as  guardian 

§  3052.  (§  2533.)  Motion  by  surety. 

Note:  Discharge  of  surety  authorized 
where  guardian  used  funds  of  ward  in 
paying  for  land  bought  by  guardian 
for  herself  and  title  to  which  she 
took  in  her  own  name,  although  she 
executed   note,   payable   to   herself   as 


did  not  prevent  ordinary  from  render- 
ing judgment  adverse  to  plaintiff,  on 
account  of  her  failure  to  establish  by 
proof  necessary  averment.  20  App. 
569    (2)    (93  S.  E.   223). 


guardian,  for  amount  so  used  and 
seven  per  cent  interest  thereon,  and, 
to  secure  payment,  mortgaged  to  her- 
self as  guardian  land  sufficient  for  pur- 
pose.    23  App.  453  (98  8.  E.  399). 


§  3054.  (§  2535.)  Suit  on  guardian's  bond. 


Cited.      18   App.    369,    377    (89   8.    E. 
461). 
Account:  Court  did  not  err  in  charging 
that  failure  to  account  for  money  re- 
ceived by  one  as  guardian  and  placed 


to  his  individual  credit  would  be 
breach  of  guardian's  trust,  for  which 
surety  on  guardian's  bond  would  be 
liable.  18  App.  418  (1)  (89  8.  E. 
492). 


§  3055.  (§  2536.)  A  ward  may  sue  his  guwdian. 

Cited.     18   App.   369,    377    (89   8.   E. 
461). 


SECTION  2. 
The  Powers,  Duties  and  Liabilities  of  Guardians. 
§  3060.  (§  2541.)  Amount  of  expenditure. 


Approval:  Contract  not  approved  by  or- 
dinary entered  into  by  one  as  guardian 
of  property  of  his  ward  to  pay  another 
for  maintenance  and  education  of  the 
ward  can  not  support  judgment  bind- 
ing corpus  of  ward's  estate.  22  App. 
394  (1)  (95  8.  E.  1004). 

Where  it  is  admitted  that  ordiiiary 
had  not  given  his  approval  to  contract 
entered  into  by  guardian  of  property 
of  his  ward  to  pay  another  for  main- 
tenance and  education  of  ward,  and 
where  evidence  fails  to  show  that  there 


were  at  any  time  any  profits  of  such 
estate  in  hands  of  guardian,  verdict 
and  judgment  against  all  the  property 
of  ward 's  estate  is  illegal.  22  App.  394 
(2)    (95   8.   E.   1004). 

Petition  by  sureties  of  administra- 
trix to  enjoin  suit  on  judgment  against 
administratrix,  in  so  far  as  it  set  up 
that  administratrix  had  expended  cor- 
pus of  share  of  distributee,  was  demur- 
rable, where  it  was  not  shown  that 
any  proper  orders  from  authorized 
court   had  allowed   such  expenditures, 
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or   that   they   had   been   set   forth  in 
return  properly  made  and  allowed. 
147/711    (2)    (95   S.   E.   251). 

Charge  in  suit  against  guardian  to  va- 
cate judgment  of  dismissal  on  ground 
of  fraud,  order  for  sale  and  sale 
thereunder  of  realty  being  attacked, 
that  if  petition  for  sale  was  for  sup- 
port, maintenance  and  education  of 
plaintiff,  she  could  not  recover,  was 
error.     145/563   (3)    (89  S.  E.  682). 

Discretion:  Ordinary  may,  in  his  dis- 
cretion, allow  corpus  of  ward's  es- 
tate, in  whole  or  in  part,  to  be  used 
for  education  and  maintenance  of 
ward.     145/563  (3-b)  (89  S.  E.  682). 

Income:  Primarily  the  income,  and 
not  corpus,  of  ward's  property  is  to 
be  resorted  to  for  purpose  of  educa- 
tion, maintenance  and  making  nec- 
essary repairs  on  ward's  property. 
145/563   (3-a)    (89  S.  E.  682). 


Liens  for  municipal  taxes  and  street 
pavement  assessments  arise  by  opera- 
tion of  law,  and  do  not  depend  for 
validity  upon  contract  express  or  im- 
plied; hence,  where  real  estate  of  ward 
is  impressed  by  such  liens  and  his 
guardian  pays  them  off,  guardian  will 
be  allowed,  in  equitable  accounting,  to 
encroach  upon  corpus  of  estate  for  re- 
imbursement, where  there  are  not  suf- 
ficient funds  arising  from  income.  149/ 
404  (1)  (100  S.  E.  362). 

Permanent  improvements:  Guardian  is 
not  authorized  to  sell  or  encumber 
property  of  ward  for  purpose  of 
erecting  permanent  improvements  on 
it;  if  he  erects  permanent  improve- 
ments with  own  money,  he  can  not 
obtain  legal  order  of  ordinary,  or 
court  of  ordinary,  to  sell  it  to  re- 
imburse himself.  145/563  (3-c)  (89 
S.  E.  682). 


§  3061.  (§  2542.)  Binding  out  indigent  orphans. 


Burden:  Failure  of  executor  or  guardian 
to  make  returns  is  omission  of  duty, 
and  therefore  a  breach  of  trust,  and 
throws   on  him  burden   of  proving  to 


satisfaction  of  court  and  jury  that  he 
has  discharged  the  duty  of  his  trust 
with  fidelity.  22  App.  738  (2)  (97  S. 
E.  261). 


§  3064.  (§  2545.)  Guardians  may  sell  estates  for  reinvestment. 


Cited.     145/563,  568    (89  S.  E.   682). 
Order:  Guardian  can  not  sell  his  ward's 
property,    except    by    order    of    judge 


of  superior  court,  under  this  section, 
or  by  order  of  ordinary.  16  App.  559 
(1)  '(85  8.  E.  766). 


§  3065.  (§  2546.)  Notice  of  application. 

Cited.     145/563,  568   (89  S.  E.  682). 


§  3066.  (§  2547.)  Sales. 

Cited.  145/563,  568  (89  S.  E.  682). 
Order:  Deed  purporting  on  its  face  to 
have  been  made  by  guardian  of 
minor,  under  authority  of  superior 
court,  is  inadmissible  in  evidence 
without  production  of  decree  of  court 

§  3071.  (§  2552.)  Commissions. 

Corpus:  Where  guardian  receives  and 
disburses  estate  of  ward,  he  is  entitled 
to  statutory  commissions,  unless  he  for- 
feits them  on  grounds  provided  by  law, 
and   in   accounting   between   guardian 


or  certified  copy  of  it.  141/653,  654 
(3)  (81  S.  E.  1119). 
Public  outcry:  Sale  of  ward's  prop- 
erty by  guardian  must  be  at  public 
outcry,  under  this  section  and  sec- 
tion 4022.  16  App.  559  (1)  (85  S.  E. 
766). 


and  ward,  such  commissions  may  be 
charged  against  corpus  of  estate  as 
well  as  the  income.  149/404,  405  (2) 
(100  S.  E.  362). 
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3074.  (§  2555.)  Contracts  of  guardians. 

tion   here    against    beneficiaries    of  use  oi 

[ist  on  account  for  fertilizer  sold  to  ficial 

their  father    and    their    guardian  for  action.     145/608   (89  S.  E.  681). 


Petition   here     against    beneficiaries    of  use  on  land  in  which  they  had  bene- 

trust  on  account  for  fertilizer  sold  to  ficial   interest   did   not  state  cause  of 


SECTION  2  (a). 
Ordinaries  as  Custodians  of  Minors'  Moneys. 

§  3075  (a).  Custody  and  distribution  when  no  legal  guardian.  [The 
ordinaries  of  the  several  counties  of  this  State  are  hereby  made  and  con- 
stituted the  legal  custodians  and  distributors  of  all  money  due  and  owing 
to  any  minor  child  or  children,  who  have  no  legal  and  qualified  guardian, 
to  receive  and  collect  all  such  money  due  or  owing  such  minor  or  minors 
arising  from  insurance  policies,  benefit  societies,  legacies,  inheritances,  or 
from  any  other  source;  provided,  the  amount  due  such  minor  or  minors 
from  all  sources  does  not  exceed  the  amount  of  five  hundred  dollars, 
without  any  appointment  or  qualifying  order,  he  is  fully  authorized  to 
take  charge  of  such  money  or  funds  for  such  minor  or  minors,  by  virtue 
of  his  office  as  ordinary  in  the  county  of  the  residence  of  such  minor 
or  minors,  and  the  certificate  of  such  ordinary,  that  no  legally  qualified 
guardian  has  been  appointed  for  such  minor  or  minors,  and  that  the 
estate  of  su^h  minor  or  minors,  from  all  sources,  does  not  exceed  the 
amount  of  five  hundred  dollars  ($500.00)  shall  be  conclusive,  and  shall 
be  sufficient  authority  to  justify  any  debtor  or  debtors  in  making  pay- 
ment of  moneys  due  as  aforesaid,  claims  therefor  having  been  made  by 
such  ordinary.] 

Acts  1918,  p.  198. 

§  3075  (b).  Employment  of  counsel.  [The  ordinary  of  the  county  of 
the  residence  of  such  minor  or  minors,  is  hereby  authorized  and  permitted, 
in  his  discretion,  to  employ  counsel  to  bring  suit  to  recover  any  amount 
due  such  minor  or  minors  in  the  name  of  such  ordinary  as  guardian  for 
such  minor  or  minors,  in  any  court  having  jurisdiction  thereof,  and  such 
ordinary  shall  have  authority  to  pay  such  counsel  so  employed  a  rea- 
sonable fee  for  his  services  in  such  matters  which  is  necessary  to  en- 
force the  rights  of  such  minor  or  minors,  out  of  the  funds  so  collected.] 

Acts  1918,  p.  199. 

§  3075  (c).  Compensation.        [Such  ordinaries  shall  receive  as  their 
compensation  for  such  services  five  per  cent,  on  the  amount  so  handled.] 
Acta  1918,  p.  199. 

§  3075  (d).  Record  open  to  inspection.  [It  shall  be  the  duty  of  such 
ordinaries  to  keep  a  well-bound  book  properly  indexed,  in  which  a  com- 
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plete  record  shall  be  kept  of  all  money  received  by  him  for  such  minor 
or  minors ;  said  record  shall  show  from  what  source  said  funds  were  de- 
rived, and  to  show  to  whom  and  for  what  purpose  such  money  was  paid, 
which  book  shall  be  open  for  inspection  of  the  public  at  all  times  as 
other  records  in  his  oflBce.] 
Acts  1918,  p.  199. 

§  3075  (e).  Liability  on  bond.  [Such  ordinaries  shall  be  held  account- 
able on  their  oflBcial  bond  for  the  faithful  discharge  of  their  duties  as 
such  guardians  and  for  the  proper  distribution  of  funds  coming  into  their 
hand  as  such  guardians.] 

Acts  1918,  p.  199. 

§  3075  (f).  Payments  authorized.  [The  ordinary  receiving  such 
funds  is  hereby  authorized  and  directed  to  pay  out  said  funds  so  received 
by  him,  or  whatever  amount  he  may  think  necessary,  for  the  support, 
education  and  maintenance  of  such  minor  or  minors,  as  he  may  think  in 
his  judgment  proper  and  right,  and  when  so  expended  shall  be  final,  and 
no  liability  shall  attach  to  such  ordinary  or  his  bondsmen  by  reason  of 
such  expenditure  when  properly  done.] 

Acts  1918,  p.  199. 

§  3075  (g).  Deposit  of  funds.  [When  any  such  funds  shall  come  into 
the  hands  of  the  ordinary  of  any  county  belonging  to  such  minor  or 
minors,  and  there  shall  be  no  cause  or  necessity  arising  for  the  paying 
out  of  said  funds  for  the  support,  education  and  maintenance  of  such 
minor  or  minors,  then  in  that  event  it  shall  be  the  duty  of  such  ordinary 
to  place  said  funds  in  some  good  and  solvent  bank,  in  the  savings  de- 
partment of  such  bank  at  the  then  current  rate  of  interest  allowed  on 
savings  deposits,  and  when  so  deposited  there  shall  be  no  further  liability 
against  such  ordinary  or  his  bondsmen  when  such  deposit  is  made  in  good 
faith.] 

Acts  1918,  p.  200. 


SECTION  3. 
Settlement  of  Guardian,  Besignation,  and  Letters  Dismissory. 
§  3076.  (§  2557.)  Settlements  before  the  ordinary. 

Separate  accounts:  Where  guardian  rep-  counts  are  mingled,  guardian  will  not 
resents  more  than  one  ward,  he  should  be  entitled  to  charge  for  such  ad- 
keep  separate  accounts  with  them;  and  vances  as  are  not  shown  to  be  made 
in  accounting  with  his  wards,  guard-  for  one  particular  ward.  149/404,  405 
ian's  accounts  should  show  his  status  (3)  (100  S.  E.  362). 
with  each  ward  separately;  and  if  ac- 
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§  3086.  (§  2567.)  Letters  of  dismission. 

a«neral  Note. 

Setting  aside:    Evidence    that    ezpendi-  ward  after  becoming    of    age    to    set 
tures   by  guardian  were    made    after  aside  judgment  of  dismissal  of  guard- 
consulting   ordinary    is    admissible    on  ian.     145/563   (1)    (89  S.  E.  682)'. 
question   of  good  faith  in   action  by 


ARTICLE  2. 
Onardians  of  Lunatics,  Idiots,  and  Persons  non  Compos  Mentis. 

§  3089.  (§  2570.)  For  whom  guardians  may  be  appointed. 

Temporary    Insanity:    Person    may    not  pacity  to  understand  nature  of  partic- 

maintain  suit  in  his  own  name  while  ular  cause  of  action,  and  will  enough 

temporarily  non  compos  mentis.     148/  to  desire  to  bring  suit  thereon,  he  may 

612   (1)    (97  S.  E.  670).  do  so  without  next  friend  or  guardian. 

Weakness  of  mind:    Where,  though  very  Id. 
weak  in  mind,  person  has  enough  ca- 

§  3092.  (§  2573.)  Examination  of  capacity  to  manage  his  estate. 
Upon  the  petition  of  any  person,  on  oath,  setting  forth  that  another  is 
liable  to  have  a  guardian  appointed  (or  is  subject  to  be  committed  to  the 
Georgia  State  Sanitarium),  the  ordinary,  upon  proof  that  ten  days'  notice 
of  such  application  has  been  given  to  the  three  nearest  adult  relatives  of 
such  person,  or  that  there  is  no  such  relative  within  this  State,  [or 
where  such  notice  is  waived  in  writing  by  such  relatives,  and  aflBdavit  is 
made  by  any  one  of  such  relatives,  or  other  person,  that  such  person  is 
violently  insane  and  is  likely  to  do  himself  bodily  injury,  and  where  the 
truth  of  such  affidavit  has  been  verified  in  writing  by  a  practicing  physi- 
cian appointed  by  the  ordinary  to  examine  such  person,]  (a)  shall  issue 
a  commission  directed  to  any  eighteen  discreet  and  proper  persons,  one 
of  whom  shall  be  a  physician,  requiring  any  twelve  of  them,  including  the 
physician,  to  examine  by  inspection  the  person  for  whom  guardianship  (or 
commitment  to  the  Sanitarium)  is  sought;  provided,  that  in  all  lunacy 
cases  the  legal  number  of  jurors  shall  be  six,  one  of  whom  shall  be  a 
physician,  unless  twelve  are  demanded  by  the  party  being  tried,  or  by 
some  one  of  his  relatives  or  friends ;  and  to  hear  and  examine  witnesses 
on  oath,  if  necessary,  as  to  his  condition  and  capacity  to  manage  his 
estate,  and  to  make  return  of  such  examination  and  inquiry  to  the  said 
ordinary,  specifying  in  such  return  under  which  such  classes  they  find 
said  person  to  come.  Such  commission  shall  be  sworn,  by  any  officer  of 
this  State  authorized  by  the  laws  of  this  State  to  administer  an  oath,  well 
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and  truly  to  execute  said  commission  to  the  best  of  their  skill  and  ability, 
which  oath  shall  be  returned  with  their  verdict. 

Act    1834,   Cobb,   343.     Act    1838,   Cobb,   345.     Acts    1855-6,   p.    151.     1889,   p.   70. 

1897,  p.  109.     1901,  p.  38.  (a)  Acts  1915,  p.  20. 
§§  3101,  3103,  3105.     §  871  P.  C. 

Receiver:  Appointment  of  receiver  of  dren,  without  his  knowledge,  to  have 
property  of  father  and  granting  of  in-  guardian  appointed  for  him,  was  er- 
junction  against  interference  with  roneous,  where  children  had  no  inter- 
property  in  receiver's  hands,  after  in-  est  in  property.  144/249  (2)  (86  S.  E. 
stitution    of   proceedings    by   his   chil-  932). 

§  3094.  (§  2575.)  Appeal. 

Conditions  precedent:  Payment  of  costs  Modiflcation:   This  section  is  not  modi- 

and   giving   security   for   future   costs  fied    by   section    5010   so    as   to   allow 

and  damages  is  prerequisite  to  appeal  appeal  without  paying  costs  and  giv- 

from   return   of   committee   and  judg-  ing   bond   by   one   declared   a   lunatic, 

ment    of    ordinary    in   proceedings    to  who  has  made  pauper  affidavit.  145/48 

determine    whether    person    named  is  (la)   (88  S.  E.  575). 
subject    to     be     committed     to     State 
Sanitarium.    145/48  (1)  (88  8.  E.  575). 

§  3101.  (§  2582.)  Proceedings  by  third  persons. 

Fees:    Ordinary    of    county    can    legally  before  him.     18  App.  30  (3)   (88  S.  E. 

charge  $5.00  and  no  more,  for  his  en-  913). 

tire  services  in  any  lunacy  case  tried 

§  3102.  (§  2583.)  Expenses  of  proceedings,  how  paid. 

Mandamus:    Where    a    county    treasurer  mandamus  against  him,  and  not  by  di- 

improperly   refuses  to  pay  legal  war-  rect  suit  against  the  county.     21  App. 

rants  drawn   upon   him,  remedy  is  by  225    (3)    (94  S.  E.  271). 

§  3106  (a).*  Examination  of  capacity  to  manage  his  estate.  [Upon  the 
petition  of  any  person,  on  oath,  setting  forth  that  another  is  liable  to  have 
a  guardian  appointed  (or  is  subject  to  be  committed  to  the  Georgia  State 
Sanitarium),  the  ordinary,  upon  proof  that  ten  days'  notice  of  such  appli- 
cation has  been  given  to  the  three  nearest  adult  relatives  of  such  per- 
son, or  that  there  is  no  such  relative  within  the  State,  or  where  such 
notice  is  waived  in  writing  by  such  relative,  and  affidavit  is  made  by 
any  one  of  such  relatives,  or  other  person,  that  such  person  is  violently 
insane  and  is  likely  to  do  himself  bodily  injury,  and  where  the  truth  of 
such  affidavit  has  been  verified  in  writing  by  a  practicing  physician  ap- 
pointed by  the  ordinary  to  examine  such  person,  shall  issue  a  commis- 
sion directed  to  three  reputable  persons,  two  of  whom  shall  be  practicing 
medical  physicians  in  good  standing,  said  physicians  to  be  residents  of 
the  county,  if  that  number  reside  therein,  and  the  county  attorney  or 
solicitor  of  any  city  court  located  in  said  county,  and  if  no  county  attor- 


•This  law  was  apparently  intended  to  supersede  prior  enactments,  but  since  the 
laws  repealed  were  not  specified,  it  was  thought  advisable  to  leave  the  old  laws 
as  they  were  and  insert  the  new  law  here  as  sections  3106  (a)-3106  (c). 
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ney  or  solicitor  of  said  city  court,  the  solicitor-general  of  the  circuit  or 
some  attorney  of  the  county  appointed  by  him,  requiring  them  to  examine 
by  inspecting  the  person  for  whom  guardianship  or  commitment  to  the 
sanitarium  is  sought,  and  to  hear  and  examine  witnesses  on  oath,  if  nec- 
essary, as  to  his  condition  and  capacity  to  manage  his  estate,  and  to  make 
return  of  such  examination  and  inquiry  to  the  said  ordinary,  specifying 
such  returns  under  which  such  classes  they  find  said  person  to  come. 
Such  commission  shall  be  sworn  by  any  oflBcer  of  this  State  authorized 
by  the  laws  of  this  State  to  administer  an  oath,  well  and  truly  to  execute 
such  commission  to  the  best  of  their  skill  and  ability,  which  oath  shall  be 
returned  with  their  verdict.  No  guardian  shall  be  appointed  for  the 
estate  of  such  person,  nor  shall  such  persons  be  committed  to  the  sani- 
tarium without  the  unanimous  verdict  of  such  commission.] 

Acts  1918,  p.  162. 

§  3106  (b).  Expenses  of  proceedings,  how  paid.  [It  shall  be  the  duty 
of  each  ordinary  of  this  State  to  draw  his  warrant  upon  the  treasurer 
of  his  county  for  such  sum  or  sums  as  shall  be  actually  necessary  (;r  requi- 
site to  defray  the  expenses  of  trying  every  commission  of  lunacy,  pro- 
vided the  sum  to  be  paid  in  each  case  shall  not  exceed  $10.00,  and  actual 
expenses  to  each  of  said  reputable  physicians,  the  reputable  person  not 
a  physician  shall  not  receive  more  than  $5.00  in  each  case,  and  for  carry- 
ing on  or  conveying  such  insane  person  from  such  county  to  the  sanita- 
rium when  such  insane  person  shall  be  lawfully  committed  to  the  sanita- 
rium. When  females  are  committed  to  the  sanitarium,  they  shall  be  ac- 
companied thereto  by  a  relative,  female  nurse  or  female  attendant,  at 
the  expense  of  the  county :  Provided  that  no  money  shall  be  drawn  from 
the  county  treasury  for  the  purposes  herein  set  forth  when  the  estate 
of  such  insane  person  is  sufficient  to  defray  such  expenses.] 

Acts   1918,  p.   163. 

§  3106  (c).  Sanitarium  free,  to  whom.  [Said  sanitarium  shall  be  free 
to  all  the  resident  citizens  of  this  State,  who  may  be  lunatics,  idiots,  epi- 
leptics or  demented  inebriates,  and  who  are  paupers,  and  who,  when 
admitted,  shall  receive  free  the  same  food,  raiment  and  medical  and  other 
attention  as  shall  be  provided  for  the  inmates  generally,  and  all  resident 
citizens  of  this  State  of  the  above  description  whose  estate  does  not  exceed 
the  sum  of  three  thousand  dollars  or  sufficient  to  provide  for  them,  may 
be  admitted  upon  the  payment  for  such  reasonable  sum  for  board  and  keep 
as  may  be  prescribed  by  the  trustees :  Provided,  however,  that  no  para- 
lytics, epileptics,  imbeciles,  idiots,  drug  or  alcoholic  addicts,  persons 
suffering  from  tubercular,  venereal  or  other  contagious  diseases,  whether 
paupers  or  not,  who  are  harmless  and  inoflfensive  in  spirit,  and  who,  if 
unconfined,  would  reasonably  involve  no  danger  to  the  life  or  limb  to 
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those  with  whom  they  would  be  associated,  shall  be  committed  or  admitted 
to  said  sanitarium,  and  provided  further,  that  if  the  family  or  friends  of 
any  inmate  shall  desire  to  furnish  extra  or  additional  food  or  other  com- 
forts they  may  be  allowed  so  to  do,  at  their  own  expense,  under  such 
rules  and  regulations  as  said  trustees  may  prescribe,  and  providing  fur- 
ther, that  any  funds  belonging  to  any  inmate  of  said  sanitarium  where 
there  has  been  no  guardian  appointed  for  such  inmate,  shall  be  turned 
over  to  the  board  of  trustees  of  the  State  sanitarium  and  used  toward  the 
board  and  clothing  and  other  expense  of  such  inmate,  and  in  the  event 
any  such  inmate  shall  be  discharged  as  being  cured,  any  balance  remain- 
ing in  the  hands  of  said  board  of  trustees  shall  be  turned  over  to  such 
inmate.] 

Afts    1918,   p.    163. 


CHAPTER  4. 
Master  and  Servant. 


ARTICLE  2. 
Master's  Liability  to  Servant. 
^  3129.  (§  2610.)  Injuries  to  coemployees. 


Cited.    21  App.  262,  263  (94  S.  E.  256). 
Stated.     141/46  (2)   (80  S.  E.  290);  13 

App.   618,   619    (3)    (79   S.   E.   587); 

15  App.  33   (82  S.  E.  586);  22  App. 

651,    652     (4)     (97    S.    E.    114);    23 

App.  334  (2)   (98  S.  E.  241),  354  (2) 

(98  S.  E.  237). 
AppUance:  When  master  has  furnished 
safe  appliances,  and  injury  to  servant 
is  plainly  attributable  to  negligence 
of  fellow  servants  in  manner  of  using 
them  or  of  failure  to  use  them,  master 
is  not  liable.  15  App.  709  (1)  (84  8. 
E.  230). 

Where  proper  appliances  are  furnish- 
ed, and  injury  to  servant  is  occasioned, 
not  by  reason  of  defect  therein,  but 
on  account  of  negligence  of  fellow 
servants  in  failing  to  properly  use 
them  a  master  is  not  liable.  23  App. 
187  (3)  (97  S.  E.  865). 
Assumption  of  risks:  Where  ))etition 
showed  that  if  servant  was  injured, 
he  was  injured  by  negligence  of  fellow 
servant,  and  that  injury  was  incident 
to    risk  assumed  in  the   service,  court 


did  not  err  in  sustaining  demurrer  and 
dismissing  petition.  18  App.  508  (89 
S.  E.  600). 

Petition  here  in  action  by  employee 
of  city  against  the  city  for  ]>ersonal 
injuries  held  subject  to  demurrer  based 
on  ground  that  injury  alleged  was 
caused  from  risk  incident  to  employ- 
ment and  that  it  appeared  that  plain- 
tiff was  injured  by  negligence  of  co- 
employee.  21  App.  281  (94  S.  E. 
657). 

Where  injured  servant  knew  of  in- 
competency of  fellow  servant,  or  by 
exercise  of  ordinary  care  could  have 
known  of  it,  or  had  equal  means  with 
master  for  knowing  it,  but  neverthe- 
less continued  in  master's  employ  and 
sustained  an  injury  he  can  not  recover, 
even  though  it  appears  that  master 
knew  or  ought  to  have  known  of  the 
fellow  servant's  incompentency.  21 
App.  603  (4)  (94  S.  E.  855). 
Bnildlng:  Laborer  employed  to  assist  in 
placing  joists  on  walls  of  brick  build- 
ing recently  constructed  by  brick  ma- 
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sons  to  second  story  is  fellow  servant 
with  such  masons  about  the  same  bus- 
iness. 146/300  (1)  (91  S.  E.  100);  23 
App.    249    (97    S.    E.    867). 

Where,  while  engaged  in  placing  one 
end  of  joist  on  wall  recently  con- 
structed, loose  brick  therein  turned 
under  laborer's  foot,  causing  him  to 
fall  and  be  injured,  master  is  not  liable 
on  account  of  negligence  of  mason  in 
not  properly  placing  and  securing  the 
brick  in  the  wall,  it  not  appearing  that 
master  knew  of  incompetence  of  mason 
when  he  was  employed,  or  because 
master  failed  to  warn  laborer  of  de- 
fect. 146/300  (2)  (91  S.  E.  100); 
23  App.  249  (97  S.  E.  867). 

Oliarge:  Court  erred  in  failing  to  submit 
fellow-servant  doctrine,  notwithstand- 
ing there  was  no  timely  written  re- 
quest for  any  charge,  where  defend- 
ant's plea  interposed  defense  that  in- 
jury occurred  solely  through  negligence 
of  fellow  servant,  but  there  was  some 
evidence  tending  to  support  such  infer- 
ence.    20  App.  549  (2)   (93  S.  E.  169). 

OMld  under  14  years  of  age  does  not 
assume  risk  of  negligence  of  fellow 
servant,  but  is  chargeable  with  con- 
tributory negligence  resulting  from 
want  of  such  care  as  his  mental  and 
physical  capacity  fits  him  for  exercis- 
ing.    144/716    (2)    (87   S.   E.   1029). 

In  view  of  plaintiff's  pleading  and 
evidence  here  it  was  error  to  charge 
that  plaintiff  was  under  14  years  of 
age  at  time  of  injury.    Id. 

Infant  employees  over  14  years  of 
age  are  presumed  to  assume  risks 
which  law  makes  incident  to  their  em- 
ployment. 17  App.  410,  (87  S.  E.  149). 
See  catchword  Child,  in  general  note 
on  injuries  to  railroad  employees  fol- 
lowing S  2787,  and  in  general  note  on 
master  and  servant  following  §   3131. 

Oommon  law:  At  common  law,  if  negli- 
gence was  that  of  fellow  servant  there 
could  be  no  recovery.  19  App.  521, 
522   (91  S.  E.  898). 

Ooncnrrent  negligence:  For  negligence 
of  a  fellow  servant  to  relieve  the 
master  from  liability,  it  must  have 
been  the  sole  cause  of  the  injury,  un- 
mixed with  any  negligence  of  the  mas- 
ter or  his  representatives.  13  App.  799 
(6)  (81  S.  E. 


Where  master  is  negligent  and  such 
negligence  approximately  causes  in- 
jury, he  is  liable,  though  fellow  serv- 
ant was  also  negligent,  and  his  negli- 
gence contributed  to  injury.  144/716 
(2)    (87  S.  E.  1029). 

Where  injury  to  servant  resulted 
from  concurrent  negligence  of  mas- 
ter and  fellow  servant,  but  would  not 
have  been  sustained  but  for  master's 
failure  to  perform  his  duty,  master  is 
liable.    22  App.  180  (2)  (95  8.  E.  749). 

Master  is  not  liable  for  injuries  re- 
sulting to  servant  from  concurrent  neg- 
ligence of  plaintiff  himself  and  a  fel- 
low servant.  23  App.  354  (2)  (98 
S.   E.   237). 

Where  court  incorrectly  charged  as 
to  liability  for  injuries  to  servant 
from  concurrent  negligence  of  plain- 
tiff himself  and  a  fellow  servant,  new 
trial  will  be  granted,  although  in  other 
and  different  portions  of  the  charge 
the  judge  correctly  charged  the  jury 
upon  the  question  involved,  but  did  not 
undertake  to  correct  the  erroneous 
charge  given.  23  App.  354  (2)  (98  S. 
E.  237). 

In  action  for  injuries  to  employee 
while  working  in  close  proximity  to 
high  powered  electric  wire,  declara- 
tion alleging  that  plaintiff  while  "in 
charge  and  control  of"  and  "working 
under  the  direction  of"  defendant's 
foreman,  owing  to  joint  negligence  of 
defendant  and  its  foreman  in  failing 
to  provide  reasonably  safe  place  to 
work  and  reasonably  safe  appliances, 
and  in  failing  to  give  warning  and 
instructions  as  to  danger,  was  injured, 
etc.,  alleged  joint  negligence  of  defend- 
ant and  its  foreman.  24  App.  458  (1) 
(101  S.  E.  397). 
Jury:  Where  there  was  no  evidence  that' 
master  should  have  known  of  danger- 
ous condition  arising  from  fellow 
servants  failing  to  use  safe  appliance, 
and  that  plaintiff  did  not  have  equal 
means  of  knowing  same,  not  error  to 
grant  nonsuit.  15  App.  790  (2)  (84  8. 
E.  230). 
MaBon:  See  Building. 
Order:  While  under  law  of  South  Caro- 
lina servant  may  not  recover  for  in- 
juries through  negligence  of  fellow 
servant,  he  may  recover  for  injury  re- 
sulting from  improper  order  given  by 
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one  authorized  to  supervise  or  direct 
work.  14  App.  139  (1)  (80  S.  E. 
667). 

Where  general  utility  and  repair 
workman  was  directed  by  his  foreman 
to  assist  in  repairing  attachment  of 
machine  and  carry  it  aside,  and  at- 
tachment, on  account  of  weight  and  in- 
ability of  foreman  to  guide  it,  fell 
upon  such  workman,  unaware  of  the 
excessive  weight  and  consequent  dan- 
ger, known  to  master,  proximate  cause 
of  injury  might  be  regarded  as  mas- 
ter's wrongful  act  through  its  fore- 
man in  giving  the  order,  though  he 
might  be  regarded  as  a  fellow  servant 
while  assisting.  24  App.  738  (2-a)  (102 
S.  E.  167). 

See  Safe  place. 
Bailroads:  Carpenter  employed  in  con- 
structing dry  kiln  for  use  in  sawmill 
business  is  fellow  servant  of  engineer 
and  fireman  in  charge  of  engine  and 
tram  cars  employed  by  their  common 
master  in  operation  of  such  business. 
15  App.  108   (1)    (82  8.  E.  666). 

Where  employee  was  injured  while 
being  transported  home  on  tram  car, 
it  being  employee's  intention  to  return 
to  work,  those  in  charge  of  car  were 
his  fellow  servants.     Id.  108,  109  (2). 

Under  this  section  and  section  3602, 
there  can  be  no  recovery  for  injury 
arising  alone  from  negligence  of  fel- 
low servant  except  in  case  of  railroad 
company.  16  App.  737  (1)  (86  S.  E. 
82). 

Bailroad  company  is  liable  to  em- 
ployee for  injuries  caused  by  negli- 
gence of  co-employees.  16  App.  738 
(2)    (86  S.  E.  62). 

Immaterial  in  suit  for  personal  in- 
juries received  in  service  of  receiver 
operating  railroad  whether  negligence 
was  that  of  co-employee,  or  of  master, 
or  of  one  in  authority  under  him.  Id. 
738,  739  (6). 
Bules:  Under  the  facts  here,  there  is  no 
reason  why  there  should  be  different 
application  of  fellow-servant  rule  by 
virtue  of  principle  of  law  to  effect 
that  where  work  of  master  is  complex 
and  involves  presence  and  co-opera- 
tion of  a  number  of  laborers,  so  sit- 
uated that  independent  individual  ac- 
tion  on  their  respective   parts  would 


render  doing  of  work  unsafe,  duty  de- 
volves upon  master  of  organizing  and 
maintaining  system  by  which  work 
can  be  done  with  reasonable  safety, 
and  if  he  chooses  to  leave  to  employee 
regulation  of  matters  which  he  ought 
to  have  provided  for  by  rules,  such 
employee  will  not  be  regarded  as  fel- 
low-servant of  laborers  who  do  Ms 
work.  22  App.  651,  652  (4)  (97  8.  E. 
114). 

Safe  place:  Master's  duty  to  furnish  his 
servant  a  safe  place  in  which  to  work 
is  a  continuing  one.  13  App.  799  (6) 
(81   8.  E.  269). 

Among  absolute,  continuous,  and 
non-assignable  duties  of  master  to 
servant  is  duty  to  furnish  latter  safe 
place  to  work,  and  to  refrain  from 
giving  orders  which  will  require  serv- 
ant to  put  himself  in  position  where 
he  will  be  subject  to  risk  of  injury 
from  dangerous  instrumentality.  22 
App.  309,  310   (2)    (96  8.  E.  16). 

Selection  of  servants,  duty  of  master 
with  regard  to:  See  general  note  on 
master  and  servant  following  §  3131, 
catchword   Selection. 

Stone:  One  employed  by  stone  company 
in  cutting  or  breaking  of  stone  for 
paving  or  Belgian  blocks  is  fellow- 
servant  with  engineer  and  fireman  of 
locomotive  operated  by  same  company 
in  connection  with  such  stone  industry, 
and  with  employees  engaged  in  making 
blnsts  in  the  quarrying  of  such  stone, 
and  therefore  can  not  recover  daniagcs 
from  master  for  injuries  attributable 
to  their  negligence.  22  App.  651  (2) 
(07  8.  E.  114). 

Vice-principal:  That  defendant's  vice- 
principal  directed  plaintiff  to  iierform 
particular  act  did  not  relieve  plaintiff 
from  legal  consequences  of  assuming 
risk  of  obvious  danger.  16  App.  668 
(2)    (85  S.  E.  977). 

Master  not  liable  for  injurv  from 
negligent  act  of  superintendent  in  dis- 
charge of  duties  outside  master's  non- 
delegable duties  and  while  doing  serv- 
ant's work.     Id.  668   (3). 

The  term  "vice-principal"  includes 
any  servant  who  represents  master  in 
discharge  of  those  personal  or  absolute 
duties  which  every  master  owes  to 
his   servants,    such    duties   being   gen- 
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erally  referred  to  as  the  non-assign- 
able, duties  of  the  master.  19  App. 
554  (1)   (91  S.  E.  923). 

While  doing  a  servant's  work  en- 
gaged solely  in  executing  the  ordinary 
details  of  labor  in  connection  with 
another  servant,^  a  foreman  who  in 
other  respects  stands  in  the  place  of 
the  master  is  a  fellow-servant,  and  his 
negligence  therein  will  not  render 
master  liable  to  other  servant,  except 
where  master  is  railroad  company.  20 
App.  617  (93  S.  E.  260). 

**  Vice-principal, "  as  used  in  fellow- 
servant  law,  includes  any  servant  who 
represents  master  in  discharge  of 
those  personal  or  absolute  duties  which 
every  master  owes  to  his  servants,  such 
as  providing  suitable  machinery  and 
appliances,  safe  place  to  work,  proper 
inspection  and  repair  of  premises  and 
appliances,  selection  and  retention  of 
suitable  servants,  establishment  of 
proper  rules  and  regulations,  and  in- 
struction of  servants  as  to  kind  and 
manner  of  work  to  be  done  by  them. 
22  App.   309    (96  S.  E.  16). 

Allegation  in  petition  that  certain 
person  was  agent  of  defendant  em- 
ployer, who  had  control  of  the  kind, 
place,  and  manner  of  work  of  plain- 
tiff, and  whose  duty  it  was  to  give  or- 
ders to  plaintiff  as  to  the  kind,  place, 
and  manner  of  work,  and  as  to  the 
instrumentalities  to  be  used  by  plain- 
tiff in  work;  that  it  was  plaintiff's 
duty  to  obey  orders  of  said  person, 
and  particularly  duty  to  obey  order 
to  use  appliance  which  caused  injury 
to  plaintiff  and  to  use  it  in  manner 
ordered  by  said  person,  was  sufficient 
allegation  that  said  person  was  a 
vice-principal.  22  App.  309,  310  (4) 
(96  S.  E.  16). 

Petition  here,  as  amended,  set  forth 
cause  of  action  for  injuries  as  result 
of  acting  on  directions  and  assurances 
of  vice-principal.  22  App.  309,  310 
(5)   (96  S.  E.  16). 

Servant  must  obey  command,  given 
as  such,  by  vice-principal,  if  it  pertains 
to  duties  of  employment  and  does  not 
involve  violation  of  law,  and  if  act 
required  is  not  one  which  is  of  itself 
so  obviously  dangerous  that  no  person 
of    ordinary    prudence    could    be    ex- 


pected to  perform  it.  23  App.  47  (1) 
(97  S.  E.  453). 

Where,  under  circumstances  existing 
at  time  of  issuance,  giving  of  order  by 
vice-principal  constitutes  an  act  of 
negligence,  but  servant,  acting  under 
duty  and  obligation  resting  upon  him, 
proceeds  to  execute  command  and  is 
injured  as  consequence,  master  is  li- 
able  for   injuries   sustained.     Id. 

Where  vice-principal  enters  upon  dis- 
charge of  duties  relating  solely  to  or- 
dinary work  and  functions  of  a  serv- 
ant, he  will  be  presumed  to  have  as- 
sumed status  of  a  servant,  and  master 
is  not  liable  for  his  negligence  causing 
injury  to  another  servant.    Id.  47  (2). 

Where  one  who  is  in  fact  a  vice- 
principal  gives  what  ordinarily  would 
amount  to  nothing  more  than  a  usual 
and  customary  work  signal,  but  in 
such  manner  as  to  indicate  that  he  is 
assuming  to  speak  as  representative  of 
the  master  and  that  with  his  authority 
he  is  engaged  in  giving  a  command, 
mere  fact  that  nature  of  order  may  in 
effect  correspond  with  what  would  or- 
dinarily amount  to  nothing  more  than 
work  signal  if  issued  by  servant,  would 
not  prevent  order  from  having  full 
force  and  authority  of  a  command.  Id. 

Where  petition  contained  no  allega- 
tion charging  negligence  in  not  in- 
specting gang-plank,  failure  to  prop- 
erly secure  which  caused  plaintiff's  in- 
juries, and  it  appeared  from  plaintiff's 
testimony  that  placing  and  securing 
of  gang-plank  was  ordinary  duty  of 
himself  and  fellow  servants,  court  did 
not  err  in  excluding  following  question 
and  plaintiff's  answer:  "Whose  busi- 
ness was  it  to  have  fixed  that  gang- 
plank!— ^It  was  our  foreman's  business 
to  see  that  it  was  fixed  right."  23 
App.  187    (4)    (97  S.  E.  865). 

Although  words  "superintendent," 
"manager,"  and  the  like  do  not  neces- 
sarily import  that  employee  bearing 
such  title  was  vice-principal  of  master, 
such  designation,  coupled  with  other 
facts,  was  sufficient  to  raise  question 
for  jury  as  to  whether  he  was,  on  oc- 
casion in  question,  vice-principal  of 
master.  24  App.  445  (1)  (101  8.  E. 
300). 
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Neither  the  words  "superintend- 
ent*' or  "foreman"  necessarily  im- 
ports that  one  to  whom  they  are  ap- 
plied is  the  alter  ego  of  the  defendant 
master,  but  where  one  designated  as 
such  has  authority  to  employ  laborers 
and  is  in  charge  of  work  being  done, 
he  is  vice -principal  of  the  master.  24 
App.  458   (2)    (101  8.  E.  397). 

Person  employed  as  superintendent 
or  foreman,  having  authority  to  super- 
vise master's  business  and  to  employ 
and  discharge  employees  and  direct 
them  in  their  work,  is  vice-principal  or 
alter  ego  of  master,  and  his  negligence 
in  discharge  of  such  duties  may  be  im- 
puted to  master.  24  App.  738  (1)  (102 
S.  E.  167). 
Who  are  fellow  servants:  Two  employ- 
ees in  same  service,  subject  to  general 
control  of  master,  are  fellow  servants, 
though  employed  in  different  depart- 
ments, and  so  far  removed  from  each 
other  that  one  can  not  control  conduct 
of  other.     15  App.  33  (82  S.  E.  586). 

Employees  of  common  master  en- 
gaged in  furtherance  of  general  pur- 
pose  of   master's  business   are   fellow 

§  3130.  (§2611.)  Duty  of  master. 

See   general   note   following   §   3131. 

§  3131.  (§  2612.)  Duty  of  servant. 

Cited.    13  App.  799,  816  (81  S.  E.  269); 
21  App.  262,  263    (94  S.  E.  256). 


servants.  15  App.  108  (1)  (82  S.  E. 
666). 

Where  two  or  more  employees  in 
same  service  are  engaged  in  labor  for 
furtherance  of  general  purpose  of  busi- 
ness in  which  they  contract  to  serve, 
and  are  subject  to  general  control  and 
direction  of  a  common  master,  though 
employed  in  different  departments  of 
duty  and  so  far  removed  from  each 
other  as  that  one  can  not  in  any  de- 
gree control  or  influence  conduct  of 
other,  they  are  nevertheless  fellow- 
servants  within  meaning  of  this  sec- 
tion. 22  App.  651  (2)  (97  S.  E.  114); 
24  App.  494,  495  (3)  (101  S.  E.  392). 

Where  several  employees  in  same 
service  are  engaged  in  labor  in  fur- 
therance of  general  purpose  of  business 
in  which  they  contract  to  serve,  and 
are  subject  to  general  control  and  di- 
rection of  common  master,  though  em- 
ployed in  different  departments  of 
duty  and  so  far  removed  from  each 
other  as  that  one  can  not  in  any  degree 
control  or  influence  conduct  of  another, 
they  are  nevertheless  fellow  servants. 
24  App.  494,  495   (3)    (101  S.  E.  392). 


General  Note  on  Master  and  Servajit. 


See  general  note  on  injuries  to  rail- 
road  employees   following   S   2787. 

Appliances:  Hee  Machinery  and  appli- 
ances. 

Assumiitlon  of  risk:  Servant  assumes 
ordinary  risks  of  his  employment,  and 
is  bound  to  exercise  his  own  skill  and 
diligence  to  protect  himself.  140/459 
(2)  (79  S.  E.  130);  144/254,  255  (2) 
(87  S.  E.  282). 

Charge  which  so  confined  jury's  at- 
tention to  question  of  assumption  of 
risk  as  to  exclude  consideration  of 
other  important  issues  was  erroneous. 
143/585   (2)    (85  S.  E.  707). 

Demand  for  extraordinary  diligence 
in  emergency  minimizes  servant's  as- 
sumption   of    risk,    where    emergency 


entirely  obscures  that  due  care  which 
ordinarily  would  impel  exercise  of  in- 
stinct of  self-preservation.  15  App. 
191    (3)    (82  S.  E.  815). 

Under  section  3131  railroad  em- 
ployee accepts  no  risks  arising  from 
negligence  of  railroad  or  its  employ- 
ees.    15  App.  736  (1)   (84  S.  E.  206). 

Assumption  of  risk  is  question  for 
jury,  and  should  not  be  decided  by 
decision  on  demurrer,  except  in  plain, 
indisputable  cases.  15  App.  758  (4) 
(84  S.  E.  161). 

Ordinarily  employee  impliedly  as- 
sumes usual  risks  incident  to  his  em- 
ployment. 16  App.  53  (1)  (84  S.  E. 
328). 
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Employee's  assumption  of  risk  may 
be  abrogated  by  distinct  order  that 
he  use  dangerous  appliance,  accom- 
panied by  implied  assurance  that  it  is 
safe.     Id. 

That  servant  imprudently  exposed 
himself  in  obeying  master's  order  will 
not  preclude  him  from  recovering  for 
injury  directly  traceable  to  some  in- 
dependent act  of  master,  as  to  which 
servant  was  not  chargeable  with  as- 
sumed  risk.     Id.  53,  54   (4). 

Master's  absolute  and  non-delegable 
duty  to  refrain  from  giving  orders 
which  will  require  servant  to  subject 
himself  to  injury  from  dangerous  in- 
strumentality.    Id.  53.   54    (5). 

That  defendants'  vice-principal  di- 
rected plaintiff  to  perform  particular 
act  did  not  relieve  plaintiff  from  legal 
consequences  of  assuming  risk  of  ob- 
vious danger.  16  App.  668  (2)  (85  S. 
E.  977). 

Servant  assumes  ordinary  risks  of 
his  employment,  and  is  bound  to  ex- 
ercise his  own  skill  and  diligence  to 
protect  himself.  146/300  (3)  (91  S. 
E.  100);  23  App.  249  (97  S.  E.  867); 
18  App.  568,  569  (2)  (90  8.  E.  104); 
22    App.    406    (2)    (95    S.    E.    1010). 

Where  petition  discloses  that  injury 
received  by  plaintiff  in  defendant's 
service  resulted  from  operation  of 
natural  law,  effect  of  which  plaintiff 
could  estimate  as  well  as  master,  and 
that  he  had  equal  means  with  master 
of  knowing  obvious  danger  incident 
to  performance  of  his  duties  in  place 
in  which  injury  occurred  and  in  which 
he  was  directed  to  work,  he  assumed 
the  risk,  notwithstanding  such  direc- 
tion and  assurance  of  safety  given  by 
master.     18  App.  117   (89  S.  E.  158). 

At  common  law,  if  injury  resulted 
from  one  of  the  ordinary  and  usual 
risks  of  employment  there  could  be 
no  recovery.  19  App.  521,  522  (91 
8.  E.  898). 

Employee  is  deemed  to  accept  risk 
ordinarily  incident  to  his  employment, 
notwithstanding  promise  of  his  em- 
ployer to  furnish  a  necessary  tool, 
where  the  danger  is  great,  obvious,  or 
immediate,  such  as  a  reasonably  pru- 
dent man  would  not  encounter.  19 
App.  680,  681    (2)    (91  S.  E.  1060). 


In  order  for  servant  to  recover,  it 
must  appear  that  master  knew  or 
ought  to  have  known  of  the  danger, 
that  plaintiff  did  not  know  and  by  ex- 
ercise of  ordinary  care  could  not  have 
known,  and  that  he  did  not  have  equal 
means  with  master  of  knowing  the  dan- 
ger.    20  App.   391    (93   S.  E.  44). 

Servant  can  not  recover  from  master 
damages  for  injury  caused  by  defect 
in  machinery  supplied  him,  or  its 
antiquity  of  structure,  where  it  ap- 
pears that  servant  had  means  of 
knowledge  equal  to  or  better  than 
those  of  the  master  as  to  such  defects 
or  antiquity,  and,  despite  such  knowl- 
edge, continued  to  work  with  such  ma- 
chiner3\  20  App.  819  (1)  (93  S.  E. 
495). 

Servant  assumes  obvious  risks  of 
business  about  which  he  is  engaged, 
but  this  does  not  ordinarily  impose 
upon  him  burden  of  ascertaining  by 
jwsitive  investigation  if  place  where 
he  is  directed  to  work  is  safe,  or  make 
him  responsible  for  what  such  investi- 
gation might  reveal,  but  generally  he 
assumes  such  risks  only  as  would  be 
obvious  to  person  of  ordinary  intel- 
ligence and  familiar  with  business;  in 
absence  of  anything  to  suggest  that 
place  is  dangerous,  he  may  rely  upon 
performance  by  master  of  duty  to  fur- 
nish reasonably  safe  place  and  to 
properly  inspect  it  and  preserve  such 
safety.  21  App.  340  (3)  (94  S.  E. 
649);  22  App.  26  (1-b)   (95  S.  E.  472). 

Where  it  appeared,  from  allegations 
of  petition,  that  servant  must  have 
known  the  facts  charged  as  negligence 
of  the  master,  there  was  no  error  in 
sustaining  general  demurrer  and  dis- 
missing action.  21  App.  599  (94  S.  E. 
835). 

While  ordinarily  law  reads  into  con- 
tracts of  employment  agreement  on 
servant's  part  to  assume  known  risks 
of  employment,  so  far  as  he  has  ca- 
pacity to  realize  and  comprehend 
them,  yet  this  implication  may  be  abro- 
gated by  express  or  implied  contract 
to  contrary.  22  App.  309,  310  (3)  (96 
S.    E.    16). 

Where  servant  complains  to  master 
that  instrumentality  appears  to  be 
dangerous,  and  thereupon  master  com- 


Digitized  by 


Google 


§3131 


THIRD  TITLE— CHAP.  4,  ART.  2. 


844 


General  note  on  master  and  servant. 


mands  him  to  proceed  with  work  and 
assures  him  there  is  no  danger,  unless 
danger  be  so  obvious  and  manifest 
that  no  prudent  man  would  expose 
himself  thereto,  law  implies  quasi  new 
agreement  whereby  master  relieves 
servant  from  former  assumption  of 
risks  and  places  responsibility  for  re- 
sulting injuries  upon  master.  22  App. 
309,  310  (3)   (96  S.  E.  16). 

Where  injury  to  servant  was  due  to 
risk  incident  to  character  of  work  be- 
ing done,  he  can  not  recover  therefor. 
22   App.   651,  652    (4)    (97   S.   E.   114). 

Where  it  affirmatively  appears  from 
petition  that,  although  defendant  em- 
ployer may  have  been  negligent  in 
furnishing  plaintiff  defective  instru- 
mentalities with  which  to  work,  his 
opportunities  to  discover  their  de- 
fective condition  were  equal,  if  not 
superior,  to  those  of  employer,  it  was 
not  error  to  dismiss  petition  on  demur- 
rer, since  defects  were  patent  to  super- 
ficial observation  and  were  in  fact 
observed  by  plaintiff  before  he  was 
injured;  also  because  injury  was  conse- 
quence of  plaintiff's  own  negligence 
coupled  with  operation  of  natural  law, 
effect  of  which  he  could  estimate  as 
well  as  the  employer.  23  App.  552 
(99  S.  E.  44). 

Where  allegations  of  petition  disclos- 
ed that  injury  received  by  plaintiff, 
who  was  foreman  in  charge  of  gang  of 
workmen,  in  defendant's  service  re- 
sulted from  operation  of  a  natural  law, 
effect  of  which  plaintiff  could  estimate 
as  well  as  master,  and  that  he  had 
equal  means  with  master  of  knowing 
obvious  danger  incident  to  perform- 
ance of  duties  in  place  in  which  in- 
jury occurred,  he  assumed  the  risk, 
and  overruling  of  general  demurrer 
to  petition  was  error.  24  App.  494,  495 
(1)    (101    S.   E.    392). 

In  action  by  servant  for  injury  from 
injury  from  fall  alleged  to  have  been 
caused  by  turning  of  insecure  board 
of  step  when  plaintiff  stepped  upon 
it  in  descending  steps  of  building  in 
which  she  was  working  for  defend- 
ant, where  it  did  not  appear  from  peti- 
tion that  defendant  knew  of  such  con- 
dition of  step,  and  where  petition  al- 
leged   that    plaintiff     daily     and    con- 


stantly used  such  steps  when  working 
in  and  about  the  premises,  no  cause  of 
action  was  stated;  it  appearing  that 
plaintiff  had  opportunities  equal  to 
those  of  defendant  of  knowing  of  de- 
fect in  step.  24  App.  524  (101  S.  E. 
759). 

Where  petition  in  suit  for  damages 
for  homicide  of  plaintiff's  husband, 
who  at  time  of  death  wa§  employee 
of  defendant,  shows  that  plaintiff's 
husband  had  at  least  equal  means  with 
defendant  of  knowing  that  place  in 
which  he  worked  was  unsafe,  and  that 
he  voluntarily  continued,  and  without 
objection,  in  master's  service,  it  was 
not  error  to  dismiss  such  petition  on 
general  demurrer.  24  App.  542  (101 
S,   E.  590). 

While  ordinarily  law  reads  into  con- 
tracts of  employment  an  agreement  on 
servant's  part  to  assume  known  risks 
of  employment,  so  far  as  he  has  ca- 
pacity to  realize  and  comprehend  them, 
yet  such  implication  may  be  abrogated 
by  express  or  implied  contract  to 
contrary.  24  App.  739  (1)  (102  S.  E. 
134). 

See  Child. 
Blacksmltlis:  Evidence  here  sufficient  to 
take  to  jury  questions  whether  piece 
of  iron  that  struck  eye  of  blacksmith's 
helper  came  from  the  hammer,  or 
from  the  anvil,  or  from  the  iron  upon 
which  he  was  working,  and  also 
whether  the  accident  was  caused  by  a 
defect  in  the  hammer,  or  by  the  neg- 
ligence of  the  blacksmith,  who  was  a 
fellow-servant.  13  App.  571  (79  S. 
E.  487). 

Burden  of  proof  is  on  servant  to  show 
that  he  did  not  have  equal  means  with 
master  of  discovering  defects  and 
dangers,  and  by  exercise  of  ordinary 
care  could  not  have  known  of  them. 
13  App.  618   (2)    (79  S.  E.  687). 

Plaintiff,  in  addition  to  showing 
due  care  on  his  part,  must  show  that 
he  was  not  aware  of  danger,  and  that 
by  ordinary  care  he  could  not  have 
known  of  it.  16  App.  737  (4)  (86  S. 
E.  82). 

Adult  servant  will  be  presumed  to 
know  of  dangers  in  machinery  and  of 
incompetency  of  fellow  servants,  after 
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he  has  worked  with  them  and  machin- 
ery for  reasonable  time.  Id.  737  (6). 
Burden  of  proof  is  on  plaintiflF  to 
show  negligence  of  master  and  due 
care  by  injured  servant,  all  presump- 
tions being  in  master's  favor.  17  App. 
534    (1,    2)    (87    S.    E.    827). 

Burden  is  upon  plaintiff  suing  his 
master  to  show  that  master  wes  negli- 
gent, under  common  law  rules.  19 
App.  521,  522  (91  S.  E.  898). 
Cliarge  that  case  involves  some  of  the 
doctrines  of  master  and  servant,  and 
it  becomes  necessary  for  the  court  to 
give  certain  rules  of  master  and  serv- 
ant that  jury  may  understand  such 
rules  and  know  how  to  apply  them, 
was  not  erroneous.  19  App.  554,  555 
(4)    (91   S.  E.  923). 

Where  trial  court  had  previously 
instructed  jury  that  when  the  word 
"servant"  was  used  in  the  charge 
they  would  understand  that  the  same 
referred  to  the  injured  minor,  it  was 
error  to  instruct  jury  that  "the  law 
defines  the  duty  of  a  servant  as  fol- 
lows: A  servant  assumes  the  ordinary 
risks  of  his  employment,  and  is  bound 
to  exercise  his  own  skill  and  diligence 
to  protect  himself."  21  App.  315 
(3)    (94  S.   E.  287). 

Where  court  incorrectly  charged  as 
to  liability  for  injuries  to  servant  from 
concurrent  negligence  of  plaintiff  him- 
self and  a  fellow  servant,  new  trial 
will  be  granted,  although  in  other  and 
different  portions  of  the  charge  the 
judge  correctly  charged  the  jury  upon 
the  question  involved,  but  did  not 
undertake  to  correct  the  erroneous 
charge  given.  23  App.  354  (2)  (98 
S.  E.  237). 
Child:  Evidence  as  to  how  employee 
was  dressed  was  admissible  to  show 
whether  defendant 's  superintendent 
was  put  on  notice  of  deceased  em- 
ployee's youth.  143/762,  763  (3)  (85 
S.  E.  922). 

In  action  for  injuries  to  child  prior 
to  Child  Labor  Law  of  1906,  while 
operating  spinning  machine,  question 
whether  machine  was  such  that  dan- 
gers were  patent  to  her,  and  whether 
she  was  guilty  of  contributory  negli- 
gence, were  for  jury.  15  App.  213  (2) 
(82  S.  E.  921). 


Master,  employing  child  of  tender 
years  in  dangerous  occupation,  must 
warn  him  of  dangers  incident  thereto 
and  also  take  additional  precautions 
against  child's  forgetfulness  and  capa- 
bility to  appreciate  danger.  17  App. 
10  (2)    (86  S.  E.  260). 

Charge  that  child,  operating  lai>- 
winder  machine,  did  not  assume  risk 
of  ordinarily  patent,  obvious  dangers, 
not  within  his  capacity  to  appreciate, 
was  proper.     Id. 

Charge  that  child  was  not  charge- 
able with  contributory  negligence  un- 
less he  failed  to  exercise  care  com- 
mensurate with  his  mental  and  physi- 
cal capacity  was  proper.     Id. 

Charge  in  action  for  injuries  to 
child  that  he  could  not  recover  if 
facts  showed  that  injury  could  not 
have  been  received  in  manner  alleged 
was  properly   refused.     Id.  10   (4). 

Evidence  here  was  suflScient  to  sup- 
port verdict  for  plaintiff.     Id.  10  (5). 

Infant  employees  over  14  years  of 
age  are  presumed  to  assume  risks 
which  the  law  makes  incident  to  their 
employment.  17  App.  410  (87  S.  E. 
149). 

Petition  which  charged  negligence 
by  defendant  in  putting  minor  son  of 
plaintiff's  to  work  on  engine  equipped 
with  defective  brakes,  and  not 
equipped  with  railing  around  working 
platform,  in  employing  unskilled,  in- 
competent engineer  to  operate  engine 
over  defective  track,  and  in  failing 
to  warn  minor,  who  was  inexperienced, 
of  dangers,  charged  failure  of  master 
to  perform  duties  incumbent  on  him. 
268   Fed.    278,   279    (4). 

Evidence  here  in  action  by  boy  of 
fifteen  years  for  injuries  received 
while  operating  a  machine  was  suffi- 
cient to  withstand  motion  for  non- 
suit.    146/240   (1)    (91  S.  E.  54). 

Law  recognizes  distinction  between 
muster's  duty  to  adult  employee,  and 
duty  to  employee  who,  from  youth 
or  inexperience  or  other  mental  im- 
maturity or  infirmity,  is  less  able  to 
understand  or  guard  against  perils  to 
which  he  may  be  exposed  in  course  of 
his  employment.  21  App.  315  (2)  (94 
S.  E.  287). 
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Master  owes  to  employee  of  tender 
years  duty  of  taking  such  extra  pre- 
cautions against  his  forgetfulness  of 
warnings  and  incapacity  to  appreciate 
dangers,  and  other  natural  childish 
tendencies,  as  will  reasonably  insure 
his  safety  as  against  even  such  dan- 
gers as  might  be  obvious  to  an  adult 
employee  who  is  in  exercise  of  ordi- 
nary care.  21  App.  315  (2)  (94  S.  E. 
287). 

Charge  in  action  by  child  of  tender 
years  against  employer  for  personal 
injuries  that  "in  this  case  the  law  re- 
quired of  the  master  the  exercise  of 
ordinary  care  and  diligence,  and  the 
failure  to  exercise  such  care  and  dili- 
gence would  constitute  negligence," 
was  erroneous  as  it  bound  the  master 
to  exercise  no  more  than  ordinary  dili- 
gence, notwithstanding  tender  years  of 
plaintiff.  21  App.  315  (3)  (94  S.  E. 
287). 

Charge  in  action  by  child  of  tender 
years  against  employer  for  personal  in- 
juries that  the  master  is  in  duty  bound 
to  exercise  ordinary  care  in  furnish- 
ing machinery  equal  in  kind  to  that 
in  general  use  and  reasonably  safe  for 
all  persons  who  operate  it  with  ordi- 
nary care  and  diligence,  was  erroneous 
as  binding  master  to  exercise  of  no 
more  than  ordinary  diligence,  notwith- 
standing tender  years  of  plaintiff.  21 
App.  315   (3)    (94  S.  E.  287). 

Charge  which  nowhere  suggested 
that  master  owed  any  other  duty  than 
that  of  warning  to  a  youthful  em- 
ployee, beyond  duty  of  ordinary  care 
which  he  would  owe  to  an  adult  em- 
ployee, was  erroneous.  21  App.  315, 
316"  (3-b)    (94   S.   E.  287). 

Petition  in  action  by  fifteen  year 
old  boy  against  employer,  alleging  that 
he  was  employed  to  operate  a  "twist- 
ing machine  * '  in  a  cotton  mill,  that 
he  attempted  to  clean  machinery 
while  in  motion,  with  full  knowledge 
that  if  he  put  his  fingers  in  the  re- 
volving machinery  and  cogs,  they 
would  be  mashed  or  cut  off,  and  that 
he  .used  a  rag  instead  of  his  fingers, 
holding  it  in  his  hand  to  use  it,  and 
that  such  rag  was  caught  by  the  ma- 
chinery, and  drew  his  hand  into  con- 
tact with   the   cogs,   producing  injury 


complained  of,  showed  that  plaintiff's 
injury  was  result  of  his  own  lack  of 
care.*  21  App.  558  (2)   (94  8.  E.  821). 

Where  father  hires  minor  son  to 
employer  to  do  certain  work,  and  em- 
ployer, without  consent  of  father,  puts 
son  to  more  hazardous  employment, 
and  son  is  injured,  father  may  sue 
employer  in  his  own  behalf  for  re- 
covery of  such  diminution  of  son's 
earning  capacity,  between  date  of  in- 
jury and  date  of  attaining  his  major- 
ity, as  injury  may  have  occasioned. 
23  App.  299  (1)    (98  S.  E.  192). 

But  where  suit  for  damages  is  main- 
tained in  minor's  own  behalf,  fact  that 
employer  might  have  changed  work 
and  duties  of  employment  would  not 
relieve  plaintiff  of  duty  to  exercise 
that  degree  of  intelligence,  knowledge, 
and  judgment  actually  possessed  by 
him;  proof  of  such  change  of  employ- 
ment would  not  of  itself  furnish 
ground  of  recovery  where  it  appears 
that  injury  was  brought  about  by 
plaintiff's  own  inexcusable  negligence. 
23  App.  299   (2)    (98  S.  E.  192). 

It  was  not  error  to  grant  nonsuit 
in  action  for  injuries  to  sixteen  year 
old  boy  where  he  necessarily  must 
have  known  that  to  place  his  hand 
within  rapidly  revolving  open  machin- 
ery, with  which  he  was  necessarily 
familiar,  would  be  a  dangerous  act, 
and  none  of  the  alleged  acts  of  negli- 
gence on  part  of  master  was  substan- 
tiated by  evidence  of  plaintiff.  23 
App.  299,  300   (4)    (98  S.   E.  192). 

Servant  nineteen  years  old,  of  fair 
education  and  training,  chargeable 
with  same  degree  of  diligence  for  own 
safety  as  adult  engaged  in  same  work. 
23   App.   408    (1)    (98   S.   E.   419). 

See  Pleading. 
Cliolce:  Charge  that  where  employee 
has  choice  of  two  ways  of  doing  work, 
one  safe  and  other  dangerous,  duty 
to  his  employer  is  to  select  safe  way, 
and  he  can  not  recover  if  he  selects 
dangerous  way,  although  it  does  not 
amount  to  rashness,  is  erroneous. 
144/253    (1)    (86   S.   E.   1083). 

Where  employee  having  choice  of 
safe  and  unsafe  way  of  doing  work, 
selects  latter  when  he  knows  or 
should  know  of  danger,  he  can  not  re- 
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cover    for     consequential  injuries.     17 
App.  684  (1)   (87  S.  E.  1089). 

Employee  in  mill  who  in  attempting 
to  put  belt  on  rapidly  revolving  pulley 
chose  dangerous  way  of  doing  so  was 
not  entitled  to  recover  for.  injuries  thus 
received  which  he  could  have  avoided 
by  choosing  safe  way  known  to  him, 
although  his  choice  of  the  dangerous 
way  may  not  have  amounted  to  actual 
rashness.     24  App.  234  (100  S.  E.  659). 

Where  one  experienced  in  his  busi- 
ness has  choice  of  doing  certain  work 
by  a  safe  or  a  dangerous  way,  he  must 
select  former,  and  if  he  voluntarily 
selects  latter  when  he  knows,  or  in 
exercise  of  due  care  should  know,  of 
the  danger,  he  is  guilty  of  lack  of 
ordinary  care.  24  App.  390  (2)  (100 
S.  E.  800). 
Contributory  negligence  being  the  cause 
of  injuries  to  servant,  he  could  not  re- 
cover.    141/46   (2)    (80  S.  E.  290). 

Servant  necessarily  so  absorbed  in 
performance  of  duty  as  to  be  incap- 
able of  using  previous  knowledge  of 
existence  of  danger  can  not  recover 
where  it  does  not  appear  that  injury 
was  not  caused  by  his  own  careless- 
ness, or  was  result  of  danger  assumed 
by  him,  in  absence  of  emergency  au- 
thorizing inference  of  self-forgetful- 
ness.     15  App.  191  (2)   (82  8.  E.  815). 

Contributory  negligence  is  question 
for  jury,  and  should  not  be  decided 
by  decision  on  demurrer,  except  in 
plain,  indisputable  cases.  15  App. 
758    (4)    (84    S.    E.    161). 

Court  can  never  judicially  declare 
that  servant  was  contributorily  negli- 
gent in  obeying  master's  orders,  un- 
less risk  was  so  great  that  it  would 
not  have  been  hazarded  by  any  man 
of  common  prudence.  16  App.  53, 
54  (2)  (84  8.  E.  328). 

Where  several  conditions  combine 
to  produce  injury,  servant  is  not  con- 
tributorily negligent,  as  matter  of 
law,  if  he  knew  of  only  part  of  such 
conditions.     Id.  53,  54  (3). 

Employee  may  recover  for  injuries 
from  using  dangerous  appliance  un- 
der master's  orders,  unless  he  knew 
risk,  and  also  that  it  will  probably 
be  attended  by  injury  which  could 
be  avoided  by  due  caution.     Id. 


Under  evidence  here  question 
whether  servant  was  negligent  in 
obeying  master's  order  after  being 
assured  by  master  that  gun  was  safe 
was   for   jury.     Id.    53,   54    (6). 

Where  it  appeared  that  defects  in 
electric  appliances  were  as  obvious  to 
deceased  employee  as  to  defendant, 
that  he  understood  the  danger,  and 
that  his  attempt  to  operate  them,  if 
such  attempt  were  made,  amounted 
to  want  of  ordinary  care,  nonsuit  was 
properly  awarded.  17  App.  534  (2, 
3)    (87   8.   E.   827). 

Knowledge  of  servant  that  inspec- 
tion of  boiler  had  been  recently  made 
by  another  person,  acting  without  au- 
thority from  defendant  but  solely  in 
behalf  of  a  company  which  had  in- 
sured boiler  against  explosion,  did  not 
justify  him,  in  exercise  of  ordinary 
care  for  his  own  safety,  in  relying 
upon  such  inspection,  or  relieve  him  of 
legal  consequences  of  his  negligence 
in  failing  to  discover  defects  in  valve 
connected  with  the  boiler  which 
caused  the  injury.  20  ^pp.  819,  820 
(lb)    (93  8.  E.  495). 

Though  master  was  negligent  in  not 
seeing  that  gang-plank  was  properly 
secured,  court  did  not  err  in  granting 
nonsuit  where  plaintiff  himself  tes- 
tified that  he  could  have  discovered 
this  by  merely  glancing  at  it  before 
he  stepped  upon  it.  23  App,  187  (4) 
(97   8.   E.   865). 

Master  is  not  liable  for  injuries  to 
servant  resulting  from  negligence  of 
servant  himself.  23  App.  354  (2)  (98 
8.  E.  237). 

See  Burden  of  proof. 

Convict:  Rule  forbidding  recovery  by 
servant  who  subjects  himself  to  in- 
jury by  doing  something  known  to 
be  dangerous  is  inapplicable  to  con- 
vict whose  movements  are  controlled 
by  boss.  16  App.  96  (2)  (84  8.  E. 
734). 

Discharge  of  employees:  See  §  3588 
and  notes. 

Elevator:  Petition  here  in  action  by  em- 
ployee for  injuries  caused  by  falling 
into  and  through  elevator  shaft  by 
reason  of  giving  way  of  door  or  gate 
to    elevator     against      which     he    was 
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thrown  by  another  employee  was  de- 
murrable. 21  App.  322  (94  S.  E.  286). 
Emergency:  Demand  for  extraordinary 
diligence  in  emergency  wholly  ex- 
cuses servant's  negligence,  where 
emergency  entirely  obscures  that  due 
care  which  ordinarily  would  impel 
exercise  of  instinct  of  self-preserva- 
tion, 15  App.  191  (3)  (82  S.  E.  815). 
Employment  of  servants:  See  §  3588  and 

notes. 
Evidence:  Exclamation  by  deceased, 
**I  didn't  want  to  go  out  there  I"  was 
admissible  to  illustrate  whether  he 
voluntarily  went  to  work  at  place  in 
mill  where  he  was  injured.  143/762 
(2)   (85  S.  E.  922). 

Evidence  in  action  wherein  it  was 
charged  that  defendants  were  negli- 
gent in  not  furnishing  properly  tem- 
pered tools,  sufi&cient  light,  and  safe 
place  to  work,  sustained  verdict  for 
defendant.    144/390  (1)  (87  S.  E.  397). 

Evidence  in  action  by  servant  for 
injuries  received  when  water  tank  fell 
upon  his  foot  held  so  confused  and 
contradictory  that  nonsuit  was  prop- 
erly entered.     146/288    (91   S.   E.  61). 

Evidence  in  action  for  personal  in- 
juries to  servant  engaged  in  toggling 
logs  held  to  warrant  grant  of  nonsuit. 
21  App.  262   (94  S.  E.  256). 

Testimony  that,  after  injury,  sup- 
porting pillars  were  put  under  car 
which  had  fallen  and  injured  plaintiff 
was  properly  rejected.  24  App.  722 
(4)  (102  S.  E.  184). 
Inspect:  Master  is  not  chargeable 
with  negligence  because  appliance 
was  not  inspected  so  as  to  discover 
that  it  was  not  suited  for  unintended 
use.     15  App.  652   (1)    (84  S.  E.  149). 

Master  by  constant  inspection 
should  discover  changes  from  grad- 
ual wear  and  tear  of  machinery.  16 
App.  96  (4)   (84  S.  E.  734). 

Charge  that  it  was  for  jury  to  say 
whether  any  inspection  was  made,  or 
could  have  been  made,  and  whether  or 
not  defendant  exercised  ordinary  care 
and  diligence  in  seeing  to  keeping  of 
its  premises  in  safe  condition,  was  not 
error.  22  App.  155  (1-b)  (95  8.  E. 
765). 
Jury:  Plaintiff's  evidence  showing  that 
injuries     were     due     either    to   negli- 


gence of  fellow  servant  or  to  patent 
defects  in  machine,  and  that  he  had 
equal  means  with  master  of  knowing 
of  such  defects  or  dangers,  nonsuit 
was  proper.  13  App.  618,  619  (4)  (79 
8.  E.  587).. 

Where  plaintiff  alleged  three  dis- 
tinct grounds  of  negligence  and 
proof  was  sufficient  to  sustain  find- 
ing for  plaintiff  on  any  one  ground, 
error  to  grant  nonsuit.  14  App.  139 
(4)    (80   8.  E.  667). 

Negligence  is  question  for  jury  and 
should  not  be  decided  by  decision  on 
demurrer,  except  in  plain,  indisputa- 
ble cases.  15  App.  758  (4)  (84  8.  E. 
161). 

While  questions  of  negligence,  in- 
cluding question  whether  plaintiff  by 
use  of  ordinary  care  could  have 
avoided  being  injured,  are  for  jury  to 
determine,  yet  where  finding  of  jury 
on  such  issues  is  not  supported  by  any 
evidence,  such  finding  should  be  set 
aside  and  new  trial  granted.  21  App. 
379,  380   (6)    (94  8.  E.  661). 

Refusal  to  give  instructions  as  to 
what  would  constitute  negligence  is 
not  error,  that  being  peculiarly  a 
question  for  the  jury.  23  App.  347 
(8)    (98   8.  E.  248). 

Whether  car  under  which  plaintiff 
was  shoveling  dirt  when  it  fell  and 
injured  him  was  negligently  propped 
up,  and  whether  giving  of  order  by 
foreman  constituted  negligence,  were 
questions  for  jury,  and  court  erred  in 
granting  nonsuit.  24  App.  722  (5)" 
(102  8.   E.   184). 

Whether  employer's  order  to  engi- 
neer of  log  train  to  help  unload,  after 
engineer  had  told  him  that  he  knew 
nothing  about  such  work,  and  was 
afraid  that  a  skidway  was  unsafe,  was 
a  negligent  one,  was  for  jury.  24  App. 
739,    740    (2)     (102    8.    E.    134). 

Whether  employer's  order  to  engi- 
neer of  log  train  to  help  unload,  after 
engineer  had  told  him  that  he  knew 
nothing  about  such  work  and  was 
afraid  that  skidway  was  not  safe,  in 
view  of  employer's  assurance  that 
there  was  no  danger,  was  one  which 
was  itself  so  obviously  dangerous  that 
no  one  of  ordinary  prudence  could  be 
expected   to    perform   it   was   question 
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for  jury.     24  App.   739,  740   (2)    (102 
S.  E.   134).  ' 

See  Oontribntory  negligence,  Warn. 

Latent  defect:  Where  there  was  no 
evidence  to  support  allegations  of  pe- 
tition as  to  latent  defects  in  machin- 
ery or  failure  of  defendant  to  employ 
competent  servants,  it  was  error  to 
give  in  charge  section  3130.  144/716 
(1)   (87  S.  E.  1029). 

See  Inspect,  Machinery  and  appli- 
ances, Warn. 

Lineman:  Electric-light  company  was 
liable  for  injuries  to  lineman  from 
rotten  condition  of  pole,  which  it  per- 
mitted him  to  climb  without  warn- 
ing him  of  the  defect.  143/72  (1)  (84 
8.  E.  436). 

Machinery  and  appliances:  Adult  serv- 
ant of  ordinary  intelligence  who  has 
worked  on  machine  long  enough  to 
discover  patent  defects  and  dangers 
will  be  presumed  to  know  of  such 
defects  or  dangers.  13  App.  618  (2) 
(79  S.   E.  587). 

Under  rulings  of  Supreme  Court  of 
South  Carolina  term  "appliance'*  in- 
eluded  human  agencies.  14  App,  139 
(3)   (80  S.  E.  667). 

Ordinary  diligence  requires  that 
master  furnish  appliances  reasonably 
suited  for  uses  intended,  but  not  for 
unintended  uses  to  which  they  may 
be  casually  or  unexpectedly  applied. 
15  App.  652   (1)    (84  S.  E.  149). 

Duty  of  master  to  furnish  servants 
safe  appliances  for  work  in  which 
they  are  engaged.  15  App.  790  (1) 
(84  S.  E.  230). 

Must  appear  in  suit  for  injuries 
from  defects  or  dangers  in  machinery 
that  employer  knew  or  ought  to  have 
known  of  defects  or  dangers,  and 
also  that  employee  did  not  know  and 
had  not  equal  means  of  knowing  such 
'fact,  and  by  exercise  of  ordinary  care 
could  not  have  known  thereof.  17 
App.  534   (1)    (87  S.  E.  827). 

Employer  will  be  presumed  to  have 
had  no  notice  or  knowledge  of  ap- 
pliances shown  to  have  been  defect- 
ive. 17  App.  684  (2)  (87  S.  E.  1089). 
Employer  need  not  procure  best 
and  safest  machinery  which  can  be 
made,  but  need  procure  only  kind  in 
general   use    and   reasonably     safe    if 


operated  with  ordinary  care.     Id.  684 
(3). 

That  machinery  was  not  best  ob- 
tainable did  not  authorize  inference 
of  negligence  in  its  purchase  and  se- 
lection.    Id. 

Where  plaintiff  had  been  for  about 
thirty  years  employed  by  defendant 
in  same  work  in  which  he  was  engaged 
when  injured,  and  he  knew  of  defect- 
ive appliances  furnished  him,  and  of 
danger  in  attempting  to  work  with 
them,  and  there  was  no  promise  from 
master  to  furnish  other  and  safer  ap- 
pliances, the  master  was  not  liable  for 
injuries  sustained  by  the  servant, 
though  in  answer  to  plaintiff's  com- 
plaint that  he  did  not  have  proper 
tools,  another  servant,  who  was  boss 
of  room  in  which  plaintiff  was  work- 
ing, "said  for  us  to  do  it."  18  App. 
173,  174   (2)    (88  S.  E.  1009). 

If  defect  in  tool  or  appliance  fur- 
nished servant  by  master  should  have 
been  known  to  master,  he  will  be  pre- 
sumed to  have  known  it.  19  App.  554 
(2)    (91  S.  E.  923). 

Duty  of  furnishing  reasonably  safe 
machinery  and  of  inspecting  to  find 
latent  defects  and  dangers  therein 
rests  upon  master,  and  servant  is  not 
bound  by  law  to  detect  latent  defects, 
or  such  as  would  be  disclosed  only  by 
positive  and  careful  investigation  and 
would  not  be  manifest  to  person  of 
ordinary  intelligence  or  experience  in 
line  of  work  in  which  servant  was  en- 
gaged. 22  App.  26  (la)  (95  S.  E. 
472). 

Master  is  not  liable  for  injuries  sus- 
tained in  consequence  of  defect  in 
tool  which  servant  was  using,  when 
defect  was  such  that  it  was  known  to 
servant  or  could  have  been  known  by 
exercise  of  ordinary  care.  23  App. 
408  (2)   (98  S.  E.  419). 

See  Scaffold. 
Minor:     See  Child. 

Non-assignable  dnties:  Among  non-as- 
signable duties  of  master  are  provid- 
ing machinery  and  appliances,  place 
to  work,  inspection  and  repair  of 
premises  and  appliances,  selection  and 
retention  of  servants,  establishment 
of   proper   rules   and  regulations,   and 
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instruction  of  servants.     19  App.  554 
(2)   (91  8.  E.  923). 
Nonsuit:     See  Jury. 

Order:  Direct  order  of  master  to  do 
act  in  performance  of  which  servant 
is  injured  may  excuse  servant  from 
exercising  that  degree  of  caution 
which  would  otherwise  be  required 
of  him.  15  App.  758  (2)  (84  S.  E. 
161). 

In  order  for  servant  to  recover  for 
injury  on  ground  that  it  resulted  from 
compliance  with  direct  order  of  master, 
or  of  his  master  *d  representative,  serv- 
ant must  show  that  order  was  negli- 
gent under  circumstances;  if  order  was 
negligent,  and  servant  knew  of  peril  of 
complying  with  it,  or  if  he  had  equal 
means  with  master  of  knowing  of 
peril,  or  by  exercise  of  ordinary  care 
might  have  known  thereof,  he  can 
not  recover  for  injury  received  in  com- 
plying with  order.  146/279  (2)  (91  S. 
E.  52);   19  App.  524  (91  S.  E.  917). 

Where  servant  is  adult  of  ordinary 
intelligence,  with  knowledge  equal  if 
not  superior  to  that  of  master  as  to 
ordinary  risks  of  employment,  he  is 
bound  to  exercise  his  own  skill  and 
diligence  to  protect  himself,  and  can 
not  be  relieved  therefrom  because  of 
master,  or  his  representative,  were 
abrupt  and  peremptory,  or  because  of 
fear  of  losing  employment,  or  because 
he  did  not  have  time  to  reflect. 
146/279,  280   (3)    (91  S.  E.  52). 

Servant  is  not  obligated  to  obey 
master's  command  to  do  work  in  dan- 
gerous manner  or  with  defective  ma- 
chinery or  appliances,  if  danger  or  de- 
fect is  known  to  servant,  or  is  so  pat- 
ent and  obvious  that  by  exercise  of 
ordinary  care  he  ought  to  have  known 
of  it.     18  App.  173  (1)  (88  S.  E.  1009). 

Direct  and  immediate  order  of 
master  will  not  justify  servant  in 
rashly  exposing  himself  to  a  known 
and  obvious  danger;  and  if,  in  com- 
pliance with  such  order,  servant  be 
injured,  he  can  not  recover  of  master. 
21  App.  379,  380  (4)  (94  S.  E.  661). 

Even  direct  and  immediate  order  of 
master  will  not  justify  servant  in  rash- 
ly exposing  himself  to  known  and  ob- 
vious danger;  and  if,  in  compliance 
with   command  in  such  cases,  servant 


be  injured,  he  can  not  recover  of  mas- 
ter therefor.  22  App.  309,  310  (2)  (96 
S.  E.  16). 

Where  servant,  although  an  adult 
and  fully  cognizant  of  his  general  duty 
in  reference  to  machine,  and  aware  of 
dangers  ordinarily  incident  to  its  op- 
eration, obeys  direct  order  of  servant 
authorized  by  his  master  to  give  the 
direction,  in  reference  to  mode  and 
manner  of  operating  machine,  and  in- 
jury results,  master  is  liable,  provided 
act  required  to  be  done  is  not  so  ob- 
viously dangerous  that  no  reasonably 
prudent  man  would  undertake  to  per- 
form it.  22  App.  309,  310  (2)  (96  S. 
E.  16). 

In  order  for  servant  to  recover  on 
ground  that  injury  resulted  from  com- 
pliance with  direct  order  of  master,  or 
of  master's  representative,  servant 
must  show  that  order  was  negligent 
one.     23  App.  334  (1)   (98  S.  E.  241). 

Under  evidence  here  it  can  not  be 
held  as  matter  of  law,  that  dangers  in- 
cident to  work  in  which  plaintiff  was 
engaged  and  which  he  had  been  order- 
ed to  do  by  defendant's  foreman,  who 
knew  that  he  was  inexperienced,  were 
so  obvious  as  to  preclude  recovery  by 
him.    24  App.  722  (5)   (102  S.  E.  184). 

Master  is  negligent  and  responsible 
to  servant  for  injuries  resulting  prox- 
imately therefrom  if  by  his  order  he 
caused  servant  to  do  an  act  which 
exposed  him  to  danger  known  to  mas- 
ter but  unknown  to  servant.  24  App. 
738  (2)    (102  S.  E.  167). 

A  servant  is  bound  to  obey  com- 
mand, when  given  as  such  by  master, 
if  it  pertains  to  duties  of  servant's 
employment  and  does  not  involve  vio- 
lation of  law,  and  if  act  required  is  not 
one  which  is  of  itself  so  obviously  dan- 
gerous that  no  person  of  ordinary  pru- 
dence could  be  expected  to  perform 
it.     24  App.  739  (1)   (102  S.  E.  134). 

Where  servant  complains  that  instru- 
mentality or  place  appears  to  be  dan- 
gerous, and  master  commands  him  to 
proceed  with  the  work  and  assures  him 
that  there  is  no  danger,  ^hen,  unless 
danger  is  obvious  and  manifest,  law 
implies  quasi  new  agreement,  where- 
by  master   relieves   servant   from   his 
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former  assumption  of  risk.  24  App. 
739  (1)  (102  8.  E.  134). 
Ordinary  diligence  is  .  variable  term, 
and  is  such  diligence  as  is  adjusted 
to  and  befits  circumstances  which  re- 
quire exercise  of  reasonable  care, 
foresight  and  prudence.  14  App.  35 
(81  S.  E.  387). 

Both  the  master  and  the  servant 
must  exercise  ordinary  care,  which  is 
the  only  degree  of  care  prescribed  by 
law.  21  App.  603  (4)  (94  S.  E.  855), 
Pleading:  Petition  alleging  that  de- 
ceased, a  minor,  was  hired  to  work 
in  a  mill — a  safe  place — but  that  he 
was  forced  by  defendant  and  its  agents 
to  leave  the  safe  place  and  to  work 
in  place  of  danger  around  vats  of 
scalding  water,  where,  owing  to  the 
negligent  conduct  of  defendant  and  its 
agents,  he  lost  his  life,  was  sufi&cient 
to  withstand  general  demurrer.  140/ 
405  (78  S.  E.  1091). 

Petition  here  in  action  by  minor 
against  his  employer,  with  amend- 
ment thereto,  set  forth  cause  of  action 
as  against  demurrer.  143/131  (84  8. 
E.  541). 

Petition  was  not  subject  to  general 
demurrer  for  failure  to  expressly  al- 
lege that  employer  knew  or  should 
have  known  of  defect,  where  it  was 
alleged  impliedly.  143/259  (1)  (84  8. 
E.  584). 

Petition  here  in  action  for  death  of 
employee  for  negligence  in  failing  to 
furnish  him  safe  place  in  which  to 
work  did  not  state  cause  of  action. 
144/254,  255  (3)    (87  8.  E.  282). 

Petition  here  in  action  against  fair 
association  for  injuries  to  plaintiff's 
son  from  being  struck  by  missile  did 
not  show  negligence  of  defendant. 
144/773,  774  (1)   (87  8.  E.  1033). 

Petition  here  in  action  for  injuries 
to  plaintiff  *s  son  did  not  state  cause  of 
action  on  theory  of  employment  of 
son  in  dangerous  occupation  without 
her  consent.    Id.  773,  774  (2). 

Petition  in  action  for  death  of  riv- 
eter, due  to  plank  on  which  he  was 
standing  being  insecurely  fastened, 
charging  that  defendant  was  negligent 
in  failing  to  provide  safe  place  to 
work  and  to  make  proper  inspection, 
and  with  knowingly  retaining  incom- 


petent superintendent,  was  not  demur- 
rable; amendments  here  were  prop- 
erly allowed.  14  App.  35  (81  8.  E. 
387). 

Petition  here  was  not  subject  to  gen- 
eral demurrer,  but  was  subject  to 
special  demurrers  filed.  17  App.  530 
(1,  2)   (87  8.  E.  816). 

Where  plaintiff  relies  on  employer's 
failure  to  furnish  safe  place  to  work, 
he  must  plead,  not  only  that  employer 
knew  or  should  have  known  of  dan- 
ger, but  that  servant  did  not  know, 
or  have  equal  means  with  employer 
of  knowing,  such  fact,  and  with  ordi- 
nary care  could  not  have  known  it. 
17  App.  577   (1)    (87  8.  E.  834). 

Petition  in  action  by  minor  wagon 
driver  employed  by  defendant  for  in- 
juries caused  by  wheel  coming  off 
wagon,  due  to  defendant's  not  supply- 
ing plaintiff  with  a  wrench,  held  to 
state  a  cause  of  action.  19  App.  680 
(1)  (91  8.  E.  1060). 

Petition  alleging  master's  negli- 
gence, in  rule  whereby  only  four  la- 
borers should  store  lumber,  in  not  hav- 
ing additional  man,  in  requiring  fellow 
laborer  to  leave  him  alone  to  hold  end 
of  stick,  and  it  fell,  injuring  him,  did 
not  show  injury  attributable  to  mas- 
ter's negligence.  19  App.  681  (91  8. 
E.  1063). 

Petition  in  action  by  timekeeper  and 
keeper  of  stores  at  work  performed  by 
defendant  company  in  constructing 
concrete  floor  of  certain  warehouse, 
for  personal  injuries  caused  by 
stepping  on  nail  sticking  through  a 
board  point  upward,  held  not  to  set 
forth  cause  of  action.  19  App.  714  (91 
8.  E.  1063). 

Petition  here  in  action  by  employee 
of  city  for  personal  injuries  held  to 
set  forth  cause  of  action.  20  App. 
822  (93  8.  E.  541). 

Where  petition  alleging  that  duties 
of  plaintiff  in  certain  mill  required  him 
to  go  daily  to  that  mill  from  his  place 
of  work  in  another  mill  did  not  set 
out  what  such  duties  were,  overruling 
of  special  demurrer  calling  for  such  in- 
formation was  error.  22  App.  180  (1) 
(95  8.  E.  749). 

Petition  which  fails  to  show  that 
negligence   of   defendants,   as   charged 
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therein,  was  cause  of  injury  sued  for, 
sets  forth  no  cause  of  action  and  may 
be  properly  dismissed  on  demurrer.  23 
App.  464   (98  S.  E.  401). 

Petition  in  action  against  owner  of 
building,  prospective  tenant  thereof, 
and  contractor  employed  to  make  cer- 
tain alterations  therein  alleging  that 
owner  retained  possession  and  control 
of  the  building,  that  the  contractor 
and  prospective  tenant  each  severally 
requested  petitioner  to  go  to  the  build- 
ing and  there  to  make  an  estimate  of 
cost  of  certain  work,  that  petitioner 
went  to  the  building  for  purpose  of 
making  estimate  and  fell  into  hole 
which  defendants  negligently  failed  to 
guard,  etc.,  failed  to  show  breach  of 
any  duty  which  contractor  owed  peti- 
tioner and  was  demurrable.  23  App. 
465  (98  S.  E.  359). 

Petition  here  in  action  for  injuries 
caused  by  rip-saw,  defects  in  which 
caused  a  plank  to  kick  back  throwing 
plaintiff's  left  hand  on  the  saw,  etc., 
was  good  as  against  general  grounds  of 
demurrer.  23  App.  702  (1)  (99  S.  E. 
223). 

Petition,  alleging  that  defendant 
city  employed  plaintiff  with  knowledge 
of  his  inexperience,  that  he  was  told  to 
climb  electric  light  pole  and  attach 
loose  end  of  wire  he  carried  to  another 
wire,  that  his  hand  and  the  loose  end 
touched  two  wires  entwined  about  the 
pole,  causing  shock  and  injury,  with 
other  allegations,  stated  cause  of  ac- 
tion.    24  App.  477    (101  S.  E.  314). 

Original  declaration  in  attachment 
here,  by  which  it  was  sought  to  recover 
for  personal  injuries  received  by 
plaintiff  while  employed  in  defendant's 
plant,  set  out  cause  of  action  under 
section  3910  of  the  Code  of  Alabama, 
particularly  under  subsections  2,  3 
and  4.  24  App.  671  (1)  (lOL  S.  E. 
809).  ^ 

Second  count  of  declaration  here  in 
action  by  servant,  injured  while  at 
work  when  heavy  casting  fell  and 
struck  him,  added  by  amendment,  set 
out  cause  of  action  under  common  law. 
24  App.  671,  672  (2)  (101  S.  E.  809). 

Petition  here  in  action  by  employee 
against  employer  for  injuries  received 
while   operating   molding   machine   set 


out  cause  of  action  and  was  not  sub- 
ject to  demurrer.  24  App.  690  (101  S. 
E.  917). 

Proximate  cause:  Petition  here  did  not 
show  that  injury  proximately  resulted 
from  any  negligence  of  defendant. 
144/773,  774  (1)   (87  S.  E.  1033). 

What  particular  act  or  circumstance 
was  proximate  cause  of  alleged  injury 
must  be  submitted  to  jury;  fact  that 
plaintiff  was  injury  by  improper  or- 
der of  fellow  servant  is  not  ground 
for  nonsuit  when  it  is  issuable  whether 
proximate  cause  or  injury  was  negli- 
gence of  fellow  servant  or  that  of  de- 
fendant. 14  App.  139  (1)  (80  S.  E. 
667). 

While  master  may  be  liable  for  in- 
jury to  servant  resulting  from  mas- 
ter's negligence,  although  master,  in 
exercise  of  ordinary  care,  could  not 
have  foreseen  that  negligence  would 
result  in  injury  of  particular  kind  pro- 
duced, or  in  particular  servant  being 
injured,  he  can  not  be  held  liable  un- 
less injury  was  natural  and  probable 
result  of  his  negligence;  he  is  not  li- 
able unless,  by  exercise  of  ordinary 
care  and  diligence,  he  could  have  rea- 
sonably apprehended  that  his  negli- 
gence would  or  might  result  iu  injury 
to  some  one  of  his  servants.  23  App. 
476  (98  S.  E.  408). 

Repair:  Master  who  discovers  changes 
from  gradual  wear  and  tear  of  ma* 
chinery  should  repair  them.  16  App. 
96  (4)   (84  S.  E.  734). 

Safe  place:  Rule  requiring  master  to 
furnish  servant  safe  place  in  which 
to  work  does  not  apply  to  such  places 
as  are  constantly  shifting  and  being 
transformed  as  direct  result  of  serv- 
ant's labor,  and  where  work  in  its 
progress  necessarily  changes  char- 
acter for  safety  of  place  in  which  it 
is  performed  as  it  progresses.  140/459 
(1)  (79  S.  E.  130);  144/254  (1)  (87  S. 
E.  282);  17  App.  577  (1)  (87  S.  E. 
834). 

Master's  duty  to  furnish  his  serv- 
ants a  safe  place  in  which  to  work  is 
a  continuing  one.  13  App.  799  (5)  (81 
S.  E.  269). 

While  riveter  employed  to  work  on 
swaying  framework  assumes  all  risks 
reasonably    incident    to     employment. 
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duty  of  master  to  exercise  greater  de- 
gree of  diligence  in  providing  safe 
place  to  work  than  in  case  of  work 
not  attended  with  danger.  14  App.  35 
(81  S.  E.  387). 

Charge  that  master  is  bound  to  ex- 
ercise ordinary  care  to  provide  safe 
place  of  work  is  inaccurate,  where  it 
fails  to  qualify  word  "safe*'  by  word 
"reasonably;**  omission  of  qualifying 
word  here  was  not  reversible  error. 
17  App.  10  (1)  (86  S.  E.  260). 

Such  instruction  was  not  mislead- 
ing, where  qualifying  word  was  in- 
corporated in  subsequent  part  of 
charge.  Id. 

General  rule  of  law  declaring  duty 
of  master  in  regard  to  furnishing  serv- 
ant safe  place  to  work  is  usually  ap- 
plied to  permanent  place,  or  one  which 
is  quasi  permanent.  146/300  (4)  (91 
S.  E.  100);  23  App.  249  (97  S,  E. 
867). 

Obligation  of  master  to  provide  rea- 
sonably safe  places  and  structures  for 
his  servants  to  work  upon  does  not 
oblige  him  to  keep  a  building,  which 
they  are  employed  in  erecting,  in  safe 
condition  at  every  moment  of  their 
work,  so  far  as  its  safety  depends  on 
due  performance  of  that  work  by  tbem 
and  their  fellow  servants.  146/300  (4) 
(91  S.  E.  100);  23  App.  249  (97  S.  E. 
867). 

General  rule  of  law  declaring  duty 
of  master  in  regard  to  furnishing  safe 
place  to  work  is  usually  applied  to 
permanent  place  or  one  quasi  perma- 
nent; it  does  not  apply  to  such  places 
as  are  constantly  shifting  and  being 
transformed  as  direct  result  of  serv- 
ant *s  labor,  and  where  work  in  its  prog- 
ress necessarily  changes  character  for 
safety  of  place  in  which  it  is  per- 
formed, as  it  progresses.  18  App.  568 
(1)  (90  S.  E.  104). 

General  rule  of  law  that  it  is  duty 
of  master  to  exercise  ordinary  care 
and  diligence  in  providing  reasonably 
safe  place  of  work  for  servants  does 
not  apply  where  very  work  for  which 
servant  is  employed  is  of  such  nature 
that  its  progress  is  constantly  chang- 
ing the  conditions  as  regards  increase 
or  diminution  of  safety;  hazards  thus 
arising  must  be  regarded  as  being  or- 


dinary dangers  of  employment,  and 
servant  necessarily  assumes  them.  21 
App.  379  (1)   (94  S.  E.  661). 

Where  servant  was  hired  for  express 
purpose  of  assisting  in  repair,  demoli- 
tion, or  alteration  of  some  instrumen- 
tality, and  unsafe  conditions  from 
which  injury  resulted  arose  from  or 
were  incidental  to  work  undertaken 
by  him,  general  rule  of  law  that  it  is 
duty  of  master  to  exercise  ordinary 
care  and  diligence  in  providing  rea- 
sonably safe  place  of  work  for  his 
servants  is  not  applicable.  21  App. 
379  (1)   (94  8.  E.  661). 

Charge  that  servant  can  rely  upon 
performance  of  duty  of  furnishing  safe 
place  in  which  to  work,  and  that  dan- 
ger arising  from  unsafe  place  is  not 
included  within  risks  assumed  by  serv- 
ant, was  not  error.  22  App.  155,  156 
(1-c)    (95  8.  E.  765). 

General  rule  of  law  declaring  duty 
of  master  in  regard  to  furnishing  serv- 
ant safe  place  to  work  is  usually  ap- 
plied to  permanent  place,  or  one  which 
is  quasi  permanent;  does  not  apply  to 
such  places  as  are  constantly  shifting 
and  being  transformed  as  direct  result 
of  servant's  labor,  and  where  work  in 
its  progress  necessarily  changes  char- 
acter for  safety  of  place  in  which  it  is 
performed,  as  it  progresses.  22  App. 
406  (1)   (95  8.  E.  1010). 

Demurrer  to  petition  in  action  for 
homicide  of  plaintiff's  son,  alleged  to 
have  been  caused  by  negligence  of  de- 
fendant in  failing  to  furnish  him  a 
safe  place  in  which  to  work,  held  prop- 
erly sustained.  22  App.  406  (3)  (95  S. 
E.   1010). 

Servant  assumes  ordinary  risks  of 
his  employment,  and  is  bound  to  exer- 
cise his  own  skill  and  diligence  to  pro- 
tect himself;  general  rule  of  law  re- 
quiring master  to  furnish  safe  place  to 
work  is  usually  applied  to  permanent 
place,  or  one  which  is  quasi  permanent; 
obligation  of  master  to  provide  reason- 
ably safe  place  does  not  oblige  him  to 
keep  places  where  servants  are  em- 
ployed in  safe  condition  at  every  mo- 
ment of  their  work,  so  far  as  its  safety 
depends  on  due  performance  of  that 
work   by   them   and   their   fellow-serv- 
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ants.    22  App.  651  (3)  (97  S.  E.  114); 
24  App.  494,  495  (2)  (101  S.  E.  392). 

Master  must  furnish  to  servants  in 
his  employ  safe  appliances  for  their 
labor,  and  a  reasonably  safe  place  in 
which  to  work.  23  App.  187  (1)  (97 
S.  E.  865). 

Obligation  of  master  to  furnish  serv- 
ants in  his  employ  reasonably  safe 
place  in  which  to  work  does  not  re- 
quire him  to  keep  the  place  where  they 
are  employed  in  a  safe  condition  at 
every  moment  of  their  work,  so  far  as 
its  safety  depends  on  due  performance 
of  that  work  by  them  and  their  fellow 
servants.  23  App.  187  (2)  (97  S.  E. 
865). 

See  Pleading. 
Scaffold:  Whether  scaffold  furrished  by 
master  was  equal  in  kind  to  that  in 
general  use  was  not  shown  by  testi- 
mony that  it  was  "about  the  same 
scaffold  as  that  in  general  use  by  the 
three  concerns*'  that  witness  had 
worked  for.  16  App.  686  (1)  (85  S. 
E.  978). 

Charge  here  was  erroneous  as  in- 
correctly stating  contentions  in  action 
for  injuries  to  employee.     Id.  686  (3). 

Charge  to  determine  whether  de- 
fendant or  its  agent  knew  of  defect 
in  scaffold  if  it  was  defective  was  er- 
roneous for  failure  to  tell  jury  to  as- 
certain whether  master  by  ordinary 
care  ought  to  have  known  of  defect. 
Id.  686  (4). 

Charge  that  if  servant  "about  the 
time  he  was  going  in  and  upon  the 
scaffold,'*  told  foreman  it  was  defec- 
tive, and  foreman  told  him  to  go 
ahead  and  do  the  work,  master  would 
be  liable,  was  erroneous.     Id.  686  (5). 

Evidence  in  behalf  of  plaintiff,  that, 
after  collapse  of  scaffold,  resulting  in 
death  of  her  son,  defendant  took  addi- 
tional precautions  in  rebuilding  of  scaf- 
fold, was  properly  rejected,  although 
offered  in  rebuttal  of  contention  that 
defendant  had  provided  him  with  scaf- 
fold equal  to  those  in  general  use  and 
reasonably  safe.  19  App.  201  (2)  (91 
S.  E.  275). 

Where  evidence  showed  that  servant 
knew  of  defect  in  scaffold,  complained 
thereof  to  master,  and  was  assured  that 
place  was  safe,  charge  that  if  jury  be- 


lieved that  scaffold  was  negligently 
built,  and  that  plaintiff  was  ordered 
to  go  upon  such  scaffold,  with  assur- 
ance that  it  was  safe,  and  that  such 
assurance  was  a  negligent  order  or  in- 
vitation to  do  the  work,  and  that  if 
plaintiff  knew  of  the  defect,  or  had 
equal  means  of  knowing  of  same,  if 
there  was  any,  then  plaintiff  should 
have  verdict,  was  error.  19  App.  201 
(3)  (91  S.  E.  275). 
Scope  of  emplosrmeiit:  Mill  employee, 
persisting  in  attempt  to  open  sliding 
door  after  it  had  become  fastened,  in- 
jured by  falling  of  roller,  was  not  act- 
ing beyond  scope  of  employment. 
144/234,  235  (3)  (86  S.  E.  1092). 
Selection:  Servant  can  not  recover  for 
injuries  from  incompetency  of  fellow 
servant,  if  he  by  ordinary  care  could 
have  known  of  such  incompetency. 
16  App.  737  (2)   (86  8.  E.  82). 

One  who  complains  of  injuries  from 
incompetency  of  fellow  servant  must 
overcome  by  direct  proof  presumption 
that  master  exercised  ordinary  dili- 
gence in  selection.    Id.  737  (3). 

Incompetency  of  fellow  servant 
must  be  established  by  plaintiff  as 
fact,  and  not  by  inferences.    Id. 

Master  owes  to  each  servant  duty  to 
exercise  ordinary  care  in  selection  of 
other  servants  engaged  in  same  enter- 
prise, and  not  to  retain  them  after 
knowledge  of  their  incompetency.  21 
App.  603  (2)   (94  S.  E.  855). 

Servant  injured  by  fellow  servant 
must  show,  in  order  to  recover  of  mas- 
ter, that  fellow  servant  was  incompe- 
tent, that  injury  resulted  directly  or 
proximately  from  such  incompetency, 
that  master  knew  of  such  incompeten- 
cy or  by  exercise  of  ordinary  care 
could  have  known  of  it,  that  injured 
servant  did  not  know  of  such  incom- 
petency, that  by  exercise  of  ordinary 
care  he  could  not  have  known  of  it, 
and  that  he  did  not  have  equal 
means  with  master  for  acquiring 
knowledge  of  such  fact.  21  App.  603 
(3)   (94  S.  E.  855). 

If  master  has  exercised  ordinary 
care,  and  has  neither  employed  nor 
retained  alleged  incompetent  servant 
with  knowledge  of  such  incompetency, 
he  is  not  liable  for  injury  to  servant 
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caused  by  act  of  such  fellow  servant. 
21  App.  603  (4)   (94  S.  E.  855). 

Specific  complaints  by  master,  or  by 
master's  alter  ego  to  servant  whose 
incompetency  is  alleged  cause  of  in- 
jury in  controversy,  or  by  other  i)er- 
sons  to  the  master  concerning  that 
servant,  may  be  proved  upon  issue  as 
to  whether  or  not  servant  was  in  fact 
incompetent  as  alleged  by  plaintiff, 
and  especially  to  show  master's  knowl- 
edge of  his  incompetency.  21  App.  603 
(7)  (94  S.  E.  855). 

Where  issue  is  whether  master 
knowingly  employed  or  retained  incom- 
petent servant,  not  error  to  allow 
plaintiff  to  prove  that  servant  had  long 
borne  in  the  community  of  the  mas- 
ter's place  of  business  a  general  repu- 
tation for  incompetency  in  the  partic- 
ular line  of  work  in  which  he  was  em- 
ployed by  the  master  on  the  occasion 
in  controversy.  21  App.  603,  604  (8) 
(94  S.  E.  855). 

Master  and  injured  servant  are 
equally  chargeable  with  knowledge 
that  is  general,  and  burden  of  proof 
being  upon  injured  servant  to  show 
that  he  was  without  knowledge,  as  well 
as  that  defendant  employer  did  have 
knowledge,  of  incompetency  of  fellow 
servant,  such  evidence  would  seem  to 
militate  more  strongly  against  plain- 
tiff than  the  defendant,  and  defend- 
ant will  not,  therefore,  be  heard  to 
complain  of  admission  of  such  evi- 
dence. 21  App.  603,  604  (8)  (94  S. 
E.  855). 

It  was  error  to  charge  that  if  serv- 
ant was  incompetent  and  master  knew 
it,  or  could  by  exercise  of  ordinary 
care  have  discovered  it,  master  would 
be  liable  for  injury  to  servant  caused 
by  his  negligence,  provided  injured 
servant  did  not  know  of  his  incom- 
petency or  had  not  equal  means 
with  master  of  knowing  such 
facts,  or  could  not  by  exercise 
of  ordinary  care  have  discovered  it, 
and  provided  further  injured  serv- 
ant would  be  otherwise  entitled  to 
recover  under  the  law,  21  App.  603, 
604  (9)   (94  S.  E.  855). 

In  suit  by  servant  for  personal  in- 
juries arising  from  negligence  of  mas- 
ter in  failing  to  comply  with  duties  set 


forth  in  section  3130,  it  must  appear 
that  master  knew  or  ought  to  have 
known  of  incompetency  of  other  serv- 
ants, or  of  defects  or  danger  in  ma- 
chinery supplied,  and  it  must  also  ap- 
pear that  injured  servant  did  not  know 
and  did  not  have  equal  means  of 
knowing  such  fact,  and  by  exercise  of 
ordinary  care  could  not  have  known 
thereof.  21  App.  379  (2)  (94  S.  E. 
661). 
Variance:  No  variance  here  in  action 
for  injuries  to  child  while  operating 
machine,  as  to  manner  of  injury.  17 
App.  10  (3)  (86  S.  E.  260). 
Warn:  Where  danger  of  coming  into 
proximity  to  shafting  was  obvious  to 
an  adult  servant,  not  incumbent  on 
master  to  give  him  warning  with  re- 
spect thereto.  13  App.  273  (79  S.  E. 
85). 

Master  must  warn  servant  only 
when  he  knew  or  ought  to  have 
known  of  the  danger  and  the  servant 
did  not  know  and  did  not  have  equal 
means  of  knowing  such  fact,  and  by 
exercise  of  ordinary  care  could  not 
have  known  it.  13  App.  618  (1)  (79 
S.  E.  587). 

Master  who  discovers  changes  from 
gradual  wear  and  tear  of  machinery 
should  warn  servants  of  their  exist- 
ence.    16  App.  96  (4)  (84  S.  E.  734). 

Where  inexperienced  servant  was 
not  warned  of  danger  not  open  to  ob- 
servation, question  whether  servant, 
who  was  killed,  was  in  exercise  of 
ordinary  care,  was  for  jury.  17  App. 
113  (3)  (86  S.  E.  388). 

Where  danger  incident  to  employ- 
ment was  obvious  and  as  easily  known 
tp  servant  as  to  master,  latter  will  not 
be  liable  for  failing  to  give  warning 
to  servant.  21  App.  379,  380  (5)  (94 
S.  E.  661). 

Charge  that  if  there  are  latent  de- 
fects in  construction  of  place  of  work 
which  are,  or  in  exercise  of  ordinary 
care  could  be,  known  to  the  master, 
and  which  are  unknown  to  the  servant, 
it  is  duty  of  master  to  warn  servant 
thereof,  was  not  error.  22  App.  155, 
156  (1-d)   (95  S.  E.  765). 

Where  danger  is  so  patent  and  ob- 
vious that  it  must  necessarily  be  as 
easily   known   to   servant   as    to    mas- 
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ter,  latter  is  not  liable  for  failure  to  that    servant    may    perform    task    im- 

give  warning.     23  App.   299,  300    (3)  properly,  and  to  warn  him  of  obvious 

(98  S.  E.  192).  danger   resultant   from   such   improper 

Duty  of  master  to  warn  servant  of  method  of  performing  task.     23  App, 

dangers  incident  to   employment   does  408  (3)  (98  S.  E.  419). 

not   embrace   obligation   to   anticipate  See  Child. 

§  3132.  (§  2613.)  Contracts  exempting  master  from  liability  for  his 
negligence,  void.  j 

Cited.    22  App.  1,  4  (95  8.  E.  368). 

§  3133.  (§  2614.)  Term  of  employment. 

Expenses:   Prior  to  legal  termination  of  consistent  contract.     19  App.  248,  249 

contract   of  employment  under  which  (4)    (91    S.   E.    284). 

employer   was   liable   for  expenses  in-  Notice:    Stipulation  in   written   contract 

curred  by  employee  in  taking  orders,  of  employment  that  the  "arrangement 

employer  who  continued  to  direct  em-  may    be    terminated    at    end    of    any 

ployee  in  further  taking  of  orders,  aft-  month  by  either  party  giving  written 

er  orally  informing  him  that  his  terri-  notice  to  the  other  party''  is  not  com- 

tory  was  so  disposed  of  to  another  as  plied  with  by  employer  sending  to  em- 

to  prevent  filling  of  orders,  was  liable  ployee  letter  in  which  making  of  new 

for  expenses.     19  App.  248,  249  (5)  (91  and    different    contract    with    him    is 

S.  E.  284).  clearly    contemplated,    and    in    which 

Labor  unions:   Where  manufacturer  em-  employer  states  that  in  his  opinion  it 

ploying    skilled    laborers,    under    con-  would  be  advisable  to  proceed  on  the 

tracts  terminable  at  will,  makes  rule  old  contract  for  thirty  days  longer.  19 

that  no  person  belonging  to  labor  union  App    248   (1)    (91   S.   E.   284). 

shall  be  employed,  and  that  employee  Where  on  later  date  employer  noti- 

joining  union  shall  immediately  cease  fies  employee  that  intention  of  former 

to  be  employed,  which  rule  is  promul-  notice  was  to  terminate  contract,  but 

gated   and   assented  to   by   employees  employer  afterwards  continues  to  treat 

impliedly   by   continuing   to   work,   or  employee  as  his  employee  and  to  hold 

expressly,    employer    has    contractual  him  out  as  such  to  others,  and,  with 

status    with    employees    so    assenting.  knowledge  and  under  direction  of  em- 

149/119  (1)   (99  S.  E.  300).  ployer,  employee  continues  to  perform 

New  contract:  There  was  no  error  in  ad-  duties,  and  employer  continues  to  ac- 

mitting  testimony  wherein  witness  for  cept  benefit  of  services  rendered,  lat- 

plaintiff   testified   that   defendant   em-  ter  notice  can  not  be  held  to  be  bind- 

ployer  denied  existence  of  new  and  in-  ing  upon  employee.    Id.  248   (2). 

§  3134.  Wages  of  deceased  employee  paid  to  widow,  minors,  or  guard- 
ian. It  shall  be  lawful  upon  the  death  of  any  person  employed  by  any 
railroad  company  or  other  corporation  doing  business  in  this  State,  who 
may  have  wages  due  him  by  said  railroad  company  or  other  corporation, 
and  who  shall  leave  surviving  hira  a  widow  or  minor  child  or  children,  to 
pay  all  of  said  wages  when  they  do  not  exceed  [three  hundred  dollars,]  (a) 
and,  in  case  such  wages  exceed  [three  hundred  dollars,]  (a)  to  pay  the 
sum  of  [three  hundred  dollars]  (a)  thereof  to  the  surviving  widow  of  such 
employee ;  in  case  he  has  no  surviving  widow,  but  leaves  surviving  a  minor 
child  or  children,  then  said  sum  shall  be  paid  to  said  minor  child  or 
children  without  any  administration  upon  the  estate  of  said  employee,  and 
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said  funds  to  the  amount  of  [three  hundred  dollars]  (a)  after  the  death  of 
said  employee  is  hereby  exempt  from  any  and  all  process  of  garnish- 
ment. 

Acts  1901,  p.  60.     1898,  p.  91.     (a)  Acts  1915,  p.  21. 

§  3136  (a).  Semi-monthly  payment  of  wages;  insolvency  as  defense; 
extension  of  time.  [Commencing  after  a  period  of  three  months  from 
the  passage  of  this  law,  every  person,  firm  or  corporation,  including  steam 
and  electric  railroads,  but  not  including  farming,  saw-mill  and  turpentine 
inudustries,  employing  wage-workers,  skilled  or  unskilled,  engaged  in 
manual,  mechanical  or  clerical  labor,  including  all  employees,  except  of- 
ficials, superintendents,  or  other  heads  or  sub-heads  of  departments,  who 
may  be  employed  by  the  month  or  year  at  stipulated  salaries,  shall  make 
payments  in  lawful  money,  or  checks,  of  the  United  States  to  said  em- 
ployees, laborers  and  workers  or  to  their  authorized  representatives ;  such 
payments  to  be  made  on  such  dates  during  the  month  as  may  be  decided 
upon  by  such  person,  firm  or  corporation,  provided,  however,  that  such 
dates  as  may  be  selected  shall  amount  to  an  equal  division  of  the  month 
in  respect  to  the  time  of  payments,  the  full  net  amount  of  wages  or  earn- 
ings due  said  employees,  laborers  and  wage-workers,  and  in  case  any  such 
employer  shall  refuse  or  willfully  fail  to  make  payments  when  demanded, 
upon  the  regular  days  of  payment,  to  such  wage-earner,  said  employer, 
the  members  of  the  firm,  the  directors,  officers,  and  superintendents  or 
managers  of  corporations  and  associations  shall,  upon  conviction,  be  sen- 
tenced to  pay  a  fine  not  exceeding  two  hundred  dollars,  provided  no  per- 
son, firm  or  corporation  is  not  in  a  financial  condition  to  pay  said 
wages,  or  salary,  but  insolvency  shall  be  the  only  defense  to  an  indict- 
ment for  such  an  offense,  and  an  extension  of  time  within  which  to  pay 
said  wages  or  salary  shall  operate  to  make  the  offense  under  this  law 
to  be  committed  on  date  last  agreed  upon  for  payment  of  same.] 

Acts  1919,  p.  388. 

This  law  was  passed  August  4,  1919.  ^ 


ARTICLE  4. 
Child  Labor  B^folated. 

§  3149  (a).  No  child  under  fourteen  years  of  age  to  be  employed; 

exceptions. 

Cited.    148/1,  15  (95  S.  E.  698).  Contributory    negligence:    Defense    that 

Assumption    of    risk:      Defense    of    as-  child   was   guilty   of    such   negligence 

sumption  of  risk  by  minor  is  excluded  as  to  prevent  recovery  is  open  to  de- 

by  this  section.    140/727  (2)   (79  S.  E.  fendant.    140/727  (4)  (79  8.  E.  836). 

836).  If  minor  is  not  guilty  of  such  neg- 
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ligeiice  as  will  prevent  recovery,  but  Prior:    Opinion   in   case   for   injuries   to 

is  guilty  of  some  negligence,  doctrine  child  prior  to  Child     Labor    Law     of 

of  diminution  of  damages  may  be  in-  1906.     15  App.  213  (82  S.  E.  921). 

voked.    Id.  727  (4-a)   (79  8.  E.  836).  Proximate   cause:    Where   injury   is   not 

Negligence     per     se:     Employment     of  result    of    employment,    but    of     some 

minor  under   prescribed   age   is   negli-  wholly      independent      cause      discon- 

gence    per    se,    and     right     of     action  nected  from    the    employment,    there 

arises  in  its  favor  for  injuries  proxi-  can  be  no  recovery.     140/727   (3)    (79 

mately    resulting    from     the     employ-  S.  E.  836). 
ment.     140/727   (1)    (79  S.  E.  836). 


ARTICLE  6. 
Workmen's  Oompensation. 

§  3154  (a).  [This  law  shall  be  known  as  the  Georgia  Workmen's 
Compensation  Act.] 

Acts  1920,  p.  167. 

§  3154  (b).  "Employer**  and  ''employee"  defined.  Basis  for  com- 
puting compensation.    ''Injury"  and  "personal  injury"  defined.     [Un- 

less  the  context  otherwise  requires : 

(a)  "Employers"  shall  include  any  municipal  corporation  within  the 
State,  and  any  political  division  thereof,  and  any  individual  firm,  asso- 
ciation or  corporation  engaged  in  any  business  operated  for  gain  or  profit, 
except  as  hereinafter  excepted,  and  the  receiver  or  trustee  of  the  same, 
and  the  legal  representative  of  a  deceased  employer,  using  the  service  of 
another  for  pay.  If  the  employer  is  insured,  it  shall  include  his  insurer 
so  far  as  applicable. 

(b)  "Employee"  shall  include  every  person,  including  a  minor,  in 
the  service  of  another  un^er  any  contract  of  hire  or  apprenticeship,  writ- 
ten or  implied,  except  one  whose  employment  is  not  in  the  usual  course 
of  the  trade,  business,  occupation  or  profession  of  the  employer  and,  ex- 
cept as  hereinafter  set  out.  Minors  are  included  even  though  working  in 
violation  of  any  child  labor  law  or  other  similar  statute,  provided  that 
nothing  herein  contained  shall  be  construed  as  repealing  or  altering  any 
such  law  or  statute.  Any  reference  to  an  employee  who  has  been  injured 
shall,  when  the  employee  is  dead,  include  also  his  legal  representatives,  de- 
pendents and  other  persons  to  whom  compensation  may  be  payable,  pur- 
suant to  the  provisions  of  this  law.] 

(c)  The  basis  for  computing  the  compensation  provided  for  in  this 
law,  shall  be  as  follows : 

(1)  The  compensation  shall  be  computed  on  the  basis  of  the  annual 
earnings  which  the  injured  person  received  as  salary,  wages  or  earnings 
if  in  the  employment  of  the  same  employer  continuously  during  the  year 
next  preceding  the  injury. 
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(2)  Employment  by  the  same  employer  shall  be  taken  to  mean  employ- 
ment by  the  same  employer  in  the  grade  in  which  the  employee  was 
employed  at  the  time  of  the  accident,  uninterrupted  by  absence  from  work 
due  to  illness  or  any  other  unavoidable  cause. 

(3)  If  the  injured  person  has  not  been  engaged  in  the  employment  of 
the  same  employer  for  the  full  year  immediately  preceding  the  accident, 
the  compensation  shall  be  computed  according  to  the  annual  earnings 
which  persons  of  the  same  class  in  the  same  employment  and  same  loca- 
tion, (or  if  that  be  impracticable,  of  neighboring  employments  of  the  same 
kind)  have  earned  during  such  period. 

(4)  As  to  employees  in  employments  in  which  it  is  the  custom  to 
operate  throughout  the  working  days  of  the  year,  the  annual  earnings,  if 
not  otherwise  determinable,  shall  be  regarded  as  300  times  the  average 
daily  earnings  in  such  computations. 

(5)  As  to  employees  in  employments  in  which  it  is  the  custom  to 
operate  for  a  part  of  the  whole  number  of  working  days  in  each  year, 
such  number,  if  the  annual  earnings  are  not  otherwise  determinable,  shall 
be  used  instead  of  300  as  a  basis  for  computing  the  annual  earnings: 
Provided,  the  minimum  number  of  days  which  shall  be  so  used  for  the 
basis  of  the  year's  work  shall  not  be  less  than  200. 

(6)  In  the  case  of  injured  employees  who  earn  either  no  wages  or  less 
than  the  earnings  of  adult  day  laborers  in  the  same  line  of  employment 
in  that  locality,  the  yearly  wage  shall  be  reckoned  according  to  the 
average  annual  earning  of  adults  of  the  same  class  in  the  same  (or  if 
that  is  impracticable  then  of  neighboring)  employments. 

(7)  Earnings,  for  the  purpose  of  this  section,  shall  be  based  on  the 
earnings  for  the  number  of  hours  commonly  regarded  as  a  day's  work  for 
that  employment  and  shall  exclude  overtime  earnings.  The  earnings  shall 
not  include  any  sum  which  the  said  employer  has  been  accustomed  to  pay 
the  employee  to  cover  any  special  expense  entailed  on  him  by  the  nature 
of  his  employment. 

(8)  To  determine  the  amount  of  compensation  for  each  installment 
period,  the  amount  per  annum  shall  be  ascertained  pursuant  hereto,  and 
such  amount  divided  by  the  number  of  installment  periods  per  annum. 

(d)  "Injury'*  and  ^'personal  injury"  shall  mean  only  injury  by  acci- 
dent arising  out  of  and  in  the  course  of  the  employment,  and  shall  not 
include  a  disease  in  any  form,  except  where  it  results  naturally  and 
unavoidably  from  the  accident,  nor  shall  *' injury"  and  ** personal  injury" 
include  injury  caused  by  the  wilful  act  of  a  third  person  directed  against 
an  employee  for  reasons  personal  to  such  employee  or  because  of  his 
employment. 

(e)  In  all  claims  for  compensation  for  hernia  resulting  from  injury  by 
accident  arising  out  of  and  in  the  course  of  the  employee's  employment, 
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it  must  be  definitely  proven  to  the  satisfaction  of  the  industrial  commis- 
sion :  First,  that  there  was  an  injury  resulting  in  hernia ;  second,  that  the 
hernia  appeared  suddenly ;  third,  that  it  was  accompanied  by  pain ;  fourth, 
that  the  hernia  immediately  followed  an  accident;  fifth,  that  the  hernia 
did  not  exist  prior  to  the  accident  for  which  compensation  is  claimed. 
All  hernia,  inguinal,  femoral  or  otherwise,  so  proven  to  be  the  result  of 
an  injury  by  accident  arising  out  of  and  in  course  of  the  employment, 
shall  be  treated  in  a  surgical  manner  by  radical  operation.  If  death  result 
from  such  operation,  the  death  shall  be  considered  as  a  result  of  the 
injury,  and  coijipensation  paid  in  accordance  with  the  provision  of  section 
3154  (11).  In  non-fatal  cases,  time  loss  only  shall  be  paid,  unless  it  is 
shown  by  special  examination,  as  provided  in  section  3154  (bb),  that  the 
injured  employee  has  a  permanent  partial  disability  resulting  after  the 
operation.  If  so,  compensation  shall  be  paid  in  accordance  with  the 
provisions  of  section  3154  (11)  with  reference  to  partial  disability.  In  case 
the  injured  employee  refuses  to  undergo  the  radical  operation  for  the 
cure  of  said  hernia,  no  compensation  will  be  allowed  during  the  time  such 
refusal  continues.  If,  however,  it  is  shown  that  the  employee  has  some 
chronic  disease,  or  is  otherwise  in  such  physical  condition  that  the  com- 
mission considers  it  unsafe  for  the  employee  to  undergo  said  operation, 
the  employee  shall  be  paid  as  provided  in  section  3154  (ee).] 
Acts  1920,  p.  167. 

§  3154  (c).  Pending  legislation.     [The  provisions  of  this  law  shall  not 
effect  pending  litigation.] 
Acts  1920,  p.  171. 

§  3154  (d).  Exemption.  Notice  to  reject.  [Every  employer  and  em- 
ployee, except  as  herein  stated,  shall  be  presumed  to  have  accepted  the 
provisions  of  this  law  respectively  to  pay  and  accept  compensation  for 
personal  injury  or  death  by  accident  arising  out  of  and  in  the  course  of 
the  employment,  and  shall  be  bound  thereby,  unless  prior  to  any  accident 
resulting  in  injury  or  death,  notice  to  the  contrary  shall  have  been  given 
in  the  manner  herein  provided,  and  in  substantially  the  following  form, 
to  wit : 

EMPLOYERS*  NOTICE  TO  REJECT. 

To  the  Employees  of  the  Undersigned,  and  the  Industrial  Commission  of 
Georgia : 
You  and  each  of  you  are  hereby  notified  that  the  undersigned  rejects 
the  terms,  conditions  and  provisions  to  provide,  secure  and  pay  compen- 
sation to  employees  of  the  undersigned  for  injuries  received  as  provided 
in  that  Act  of  the  General  Assembly  of  Georgia,  known  as  the  Georgia 
Workmen's  Compensation  Act,  and  elects  to  pay  damages  for  personal 
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injuries  received  by  such  employees  under  the  common  law  and  statutes 
of  this  State,  as  modified  by  the  provision  of  said  Workmen's  Compensa- 
tion Law. 

(Signed) 

State  of  Georgia, 

County  of 

The  undersigned  being  first  duly  sworn  deposes  and  says  that  a  true, 

correct  and  verbatim  copy  of  the  foregoing  notice  was,  on  the day 

of 19 ,  posted  at 

(state  fully  place  where  posted.) 

Sworn  to  and  subscribed  before  me  this day  of 19. . . . 

Notary  Public. 

EMPLOYEES'  NOTICE  TO  REJECT. 

To % (name  of  employer)  and  the  Industrial 

Commission  of  Georgia : 

You  and  each  of  you  are  hereby  notified  that  the  undersigned  hereby 
elects  to  reject  the  terms,  conditions  and  provisions  of  an  Act  of  the 
General  Assembly  of  Georgia  for  the  payment  of  compensation  known  as 
the  Georgia  Workmen's  Compensation  Act,  and  elects  to  rely  upon  the 
common  law  as  modified  by  the  statutes  of  this  State  and  by  the  provisions 
of  said  Act  for  the  right  to  recover  for  any  personal  injury  which  I  may 
receive  growing  out  of  and  arising  from  said  employment  while  in  the  line 
of  duty  for  my  employer  above  named. 

Dated  this day  of 19 

(Signed) 

State  of  Georgia, 

County  of 

The  undersigned  being  first  duly  sworn  deposes  and  says  that  the  above 

and  foregoing  written  notice  was  on  the day  of 

19 ,  served  on  the  within  named  employer  of  the  undersigned  by 

delivering  to (state  name  of  person 

served)  a  true,  correct  and  verbatim  copy  thereof. 


Sworn  to  and  subscribed  before  me  this day  of 19 

Notary  Public] 

Acts  1920,  p.  171. 

§  3154  (e).  Waiver  of  exemption.    Notice.    [Either  an  employer  or  an 
employee,  who  has  exempted  himself,  by  proper  notice,  from  the  operation 
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of  this  law,  may  at  any  time  waive  such  exemption  and  thereby  accept 
the  provisions  of  this  law  by  giving  notice  as  herein  provided,  which 
notice  of  waiver  of  such  exemption  shall  be  substantially  in  the  following 
form,  to  wit : 

EMPLOYERS'  NOTICE  OP  WAIVER  OP  EXEMPTION. 

To  the  Employees  of  the  Undersigned,  and  the  Industrial  Commission  of 
Georgia : 
You  and  each  of  you  are  hereby  notified  that  the  undersigned  hereby 
waives  exemption  from  the  operation  and  effect  of  that  Act  of  the  General 
Assembly  of  Georgia,  known  as  the  Workmen's  Compensation  Act,  which 
exemption  was  heretofore  accomplished  through  notice  to  reject  said  Act, 

given  as  provided  by  said  Act,  on  the day  of 19 , 

and  accepts  the  terms,  conditions  and  provisions  to  provide,  secure  and 
pay  compensation  to  employees  of  the  undersigned  for  injuries  received 
as  provided  in  said  Act. 

(Signed) 

State  of  Georgia, 

County  of 

The  undersigned  being  first  duly  sworn  deposes  and  says  that  a  true, 

correct  and  verbatim  copy  of  the  foregoing  notice  was,  on  the 

day  of 19 ,  posted  at 

(state  fully  place  where  posted). 

Sworn  to  and  subscribed  before  me,  this day  of 19 

Notary  Public. 

EMPLOYEES'  NOTICE  TO  WAIVE  EXEMPTION. 

To (name  of  employer)  and  the 

Industrial  Commission  of  Georgia: 

You  and  each  of  you  are  hereby  notified  that  the  undersigned  hereby 
waives  his  exemption  from  the  operation  and  effect  of  that  Act  of  the 
General  Assembly  of  Georgia,  known  as  the  Georgia  Workmen's  Compen- 
sation Act,  which  exemption  was  accomplished  through  notice  as  provided 

in  said  Act,  given  on  the day  of 19 ,  and 

accepts  the  provisions  of  said  Act  for  the  payment  of  compensation  to 
employees  for  personal  injury  growing  out  of  and  arising  from  the  em- 
ployment while  in  line  of  duty  for  my  employer  above  named. 

Dated  this day  of 19 

(Signed) 
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State  of  Georgia, 

County  of 

The  undersigned  being  first  duly  sworn  deposes  and  says  that  the  above 

and  foregoing  notice  was  on  the day  of 19 , 

served  on  the  within  named  employer  of  the  undersigned  by  delivering 

to (naming  persons  served) 

a  true,  correct  and  verbatim  copy  thereof. 

(Signed) 

Sworn  to  and  subscribed  before  me  this day  of 19 

Notary  Public. 

The  notice  to  exempt  from  the  operation  and  effect  of  said  law,  and  the 
notice  of  waiver  of  such  exemption  and  of  acceptance  of  said  law,  in 
section  3154  (d)  and  in  this  section  respectively  referred  to,  shall  be  given, 
in  order  to  be  effective  with  respect  to  a  particular  accident  resulting  in 
injury  or  death,  thirty  days  prior  to  such  accident,  provided  that  if  any 
such  accident  occurred  less  than  thirty  days  after  the  date  of  employment, 
notice  of  such  exemption  or  waiver  thereof  and  acceptance  given  at  the 
time  of  employment,  shall  be  sufficient  notice  thereof.  Any  such  notice 
shall  be  in  writing  or  printed  and  in  substantially  the  appropriate  form 
heretofore  set  out.  Any  such  notice  referred  to  in  this  or  the  preceding 
section  of  this  law  shall  be  given  by  the  employer  by  posting  the  same  in 
a  conspicuous  place  in  the  shop,  plant,  office,  room  or  place  where  the 
employee  is  employed,  or  by  serving  it  personally  upon  him ;  and  shall  be 
given  by  the  employee  by  sending  the  same  in  registered  letter,  addressed 
to  the  employer  at  his  last  known  residence  or  place  of  business,  or  by 
giving  it  personally  to  the  employer  or  any  of  his  agents  upon  whom  a 
summons  in  civil  action  may  be  served  under  the  laws  of  this  State.  A 
copy  of  any  such  notice,  in  prescribed  form,  whether  given  by  the 
employer  or  employee,  shall  be  filed  with  the  industrial  commission,  and 
unless  so  filed  within  ten  days  from  the  time  when  any  such  notice  is 
served,  due  and  proper  notice  shall  be  deemed  not  to  have  been  given.] 

Acts  1920,  p.  172. 

§  3154  (f).  Contracts  of  service.  [Every  contract  of  service  between 
any  employer  and  employee  covered  by  this  law,  written  or  implied,  now 
in  operation  or  made  or  implied  prior  to  the  taking  effect  of  this  law, 
shall,  after  the  law  has  taken  effect,  be  presumed  to  continue  subject  to 
the  provisions  of  this  law ;  and  every  such  contract  made  subsequent  to 
the  taking  effect  of  this  law  shall  be  presumed  to  have  been  made  subject 
to  the  provisions  of  this  law,  unless  either  party  shall  give  notice  in  the 
manner  provided  in  section  3154  (e)  to  the  other  party  to  such  contract, 
that  the  provisions  of  this  law,  other  than  sections  3154  (p),  3154  (q), 
and  3154  (r),  are  not  intended  to  apply.    A  like  presumption  shall  exist 
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equally  in  the  case  of  all  minors,  unless  notice  of  the  same  character  be 
given  by  or  to  the  parent  or  guardian  of  the  minor,  or,  in  cases  where 
such  minor  has  no  parent  or  guardian,  then  by  or  to  the  next  of  kin  of 
said  minor,  sui  juris.] 
Acts  1920,  p.  175. 

§  3154  (g).  Relief  from  obligations.  [No  contract  or  agreement,  writ- 
ten or  implied,  no  rule,  regulation  or  other  device,  shall  in  any  manner 
operate  to  relieve  any  employer  in  whole  or  in  part  of  any  obligation 
created  by  this  law,  except  as  herein  otherwise  expressly  provided.] 

Acts  1920,  p.  175. 

§  3154  (h).  Provisions  not  applicable  to  public  employees.  [Neither 
any  municipal  corporation  within  the -State,  nor  any  political  subdivision 
thereof,  nor  any  employee  of  any  such  corporation  or  subdivision  shall 
have  the  right  to  reject  the  provisions  of  this  law  relative  to  payment  and 
acceptance  of  compensation;  and  the  provisions  of  sections  3154  (e), 
3154  (f),  3154  (p),  3154  (q)  and  3154  (r)  shall  not  apply  to  them.] 

Acts  1920,  p.  175. 

3154  (i) .  Law  not  applicable  to  interstate  carriers.  [This  law  shall  not 
apply  to  any  common  carrier  by  railroad  engaging  in  commerce  between 
any  of  the  several  States  or  Territories,  or  between  the  District  of  Colum- 
bia and  any  of  the  States  or  Territories  and  any  foreign  nation  or  nations, 
nor  to  any  person  suffering  injury  or  death  while  he  is  employed  by  such 
carrier  in  such  commerce,  nor  shall  this  law  be  construed  to  lessen  the 
liability  of  such  common  carrier  or  to  diminish  or  take  away  in  any  respect 
any  right  that  any  person  so  employed  or  the  personal  representative  or 
kindred  or  relation  or  dependant  of  such  person  may  have  under  the  law 
of  Congress  relating  to  the  liability  of  common  carriers  by  railroads  to 
their  employees  in  certain  cases,  approved  April  22nd,  1908.] 

Acts  1920,  p.  176. 

§  3154  (j).  No  application  to  prior  accidents.  [The  provisions  of  this 
law  shall  not  apply  to  injuries  or  death,  nor  to  accidents  which  occurred 
prior  to  the  taking  effect  of  this  law.] 

Acts  1920,  p.  176. 

§  3154  (k).  Insurance  of  compensation.  [Every  employer  who  accepts 
the  compensation  provisions  of  this  law  shall  insure  the  payment  of  com- 
pensation to  his  employees  in  the  manner  hereinafter  provided,  and  while 
such  insurance  remains  in  force  he  or  those  conducting  his  business  shall 
only  be  liable  to  any  employee  for  personal  injury  or  death  by  accident 
to  the  extent  and  in  the  manner  herein  specified.] 

Acts  1920,  p.  176. 
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§  3154  (1).  Other  remedies  excluded  by  this  law.  [The  rights  and 
remedies  herein  granted  to  an  employee  where  he  and  his  employer  have 
accepted  the  provisions  of  this  law  respectively  to  pay  and  accept  com- 
pensation on  account  of  personal  injury  or  death  by  accident  shall  exclude 
all  other  rights  and  remedies  of  such  employee,  his  personal  representative, 
parents,  dependents  or  next  of  kin,  at  common  law  or  otherwise  on  account 
of  such  injury,  loss  of  service  or  death.] 

Acts  1920,  p.  176. 

§  3154  (m).  No  relief  from  penalty.  [Nothing  in  this  law  shall  be 
construed  to  relieve  any  employer  or  employee  from  penalty  for  failure 
or  neglect  to  perform  any  statutory  duty.] 

Acts  1920,  p.  177. 

§  3154  (n).  Employee's  misconduct.  [No  compensation  shall  be  allowed 
for  any  injury  or  death  due  to  the  employee's  wilful  misconduct,  including 
intentional  self-inflicted  injury,  or  growing  out  of  his  attempt  to  injure 
another,  or  due  to  intoxication  or  wilful  failure  or  refusal  to  use  a  safety 
appliance  or  perform  a  duty  required  by  statute,  or  the  wilful  breach  of 
any  rule  or  regulation  adopted  by  the  employer  and  approved  by  the 
industrial  commission,  and  brought  prior  to  the  accident  to  the  knowledge 
of  the  employee.  The  burden  of  proof  shall  be  upon  him  who  claims  an 
exemption  or  forfeiture  under  this  section.] 

Acts  1920,  p.  177. 

§  3154  (o).  Common  carriers.  [This  law  shall  not  apply  to  common 
carriers,  engaged  in  intrastate  trade  commerce,  the  motive  power  of 
which  is  steam,  nor  shall  this  law  be  construed  to  lessen  the  liability  of 
such  common  carriers  or  to  take  away  or  diminish  any  right  that  any 
employee,  or  in  case  of  his  death,  the  personal  representative  of  such 
employee,  of  such  common  carrier  may  have,  under  the  laws  of  this  State ; 
nor  to  casual  employees,  farm  laborers  or  domestic  servants,  nor  to 
employees  of  institutions  maintained  and  operated  as  public  charities,  nor 
to  employers  of  such  persons,  nor  to  any  person,  firm  or  private  corpora- 
tion, including  any  public  service  corporation,  that  has  regularly  in 
service  less  than  ten  employees  in  the  same  business  within  this  State; 
unless  such  employees  and  their  employers  voluntarily  elect  to  be  bound 
by  this  law.] 

Acta  1920,  p.  177. 

§  3154  (p).  Action  of  exempted  employer.  [An  employer  who  elects 
not  to  operate  under  this  law,  shall  not  in  any  suit  at  law  instituted  by 
an  employee,  subject  to  this  law,  to  recover  damages  for  personal  injury 
or  death  by  accident,  be  permitted  to  defend  any  such  suit  at  law  upon 
any  or  all  of  the  following  grounds : 


Digitized  by 


Google 


§§3154(q).3154(t)       THIRD  TITLE— CHAP.  4,  ART.  6.  866 

Workmen 's   compensation. 

(a)  That  the  employee  was  negligent. 

(b)  That  the  injury  ^Vas  caused  by  the  negligence  of  a  fellow  employee. 

(c)  That  the  employee  had  assumed  the  risk  of  the  injury.] 
Acts  1920,  p.  177. 

§  3154  (q).  Action  of  exempted  employee.  [An  employee  who  elects 
not  to  operate  under  this  law  shall,  in  any  action  to  recover  damages  for 
personal  injury  or  death  brought  against  an  employer  accepting  the 
compensation  provisions  of  this  law,  proceed  at  common  law,  and  the 
employer  may  avail  himself  of  the  defenses  of  contributory  negligence, 
negligence  of  a  fellow  servant  and  assumption  of  risk,  as  such  defenses 
exist  at  common  law.] 

Acts  1920,  p.  178. 

§  3154  (r).  Applicability  of  section  3154  (p)  when  employer  and  em- 
ployee are  exempt.  [When  both  the  employer  and  employee  elect  not  to 
operate  under  this  law,  the  liability  of  the  employer  shall  be  the  same  as 
though  he  alone  rejected  the  terms  of  this  law,  and  in  any  suit  brought 
against  him  by  such  employee  the  employer  shall  not  be  permitted  to  avail 
himself  of  any  of  the  common  law  defenses  cited  in  section  3154  (p).] 

Acts  1920,  p.  178. 

§  3154  (s).  Settlements  encouraged.  [Nothing  herein  contained  shall 
be  construed  so  as  to  prevent  settlements  made  by  and  between  the. 
employee  and  employer,  but  rather  to  encourage  them,  so  long  as  the 
amount  of  compensation  and  the  time  and  manner  of  payment  are  in 
accordance  with  the  provisions  of  this  law.  A  copy  of  such  settlement 
agreement  shall  be  filed,  by  the  employer,  with  the  commission  and  no 
such  settlement  shall  be  binding  until  approved  by  the  commission.] 

Acts  1920,  p.  178. 

§  3154  (t).  Contractor,  when  liable.  Recovery.  [A  principal,  inter- 
mediate or  subcontractor  shall  be  liable  for  compensation  to  any  employee 
injured  while  in  the  employ  of  any  of  his  sub-contractors  and  engaged 
upon  the  subject  matter  of  the  contract  to  the  same  extent  as  the  imme- 
diate employer. 

Any  principal,  intermediate  or  sub-contractor  who  shall  pay  compen- 
sation under  the  foregoing  provisions  may  recover  the  amount  paid,  from 
any  person  who,  independently  of  this  section,  would  have  been  liable  to 
pay  compensation  to  the  insured  employee,  or  from  any  intermediate 
contractor. 

Every  claim  for  compensation  under  this  section  shall  be  in  the  first 
instance  presented  to  and  instituted  against  the  immediate  employer,  but 
such  proceedings  shall  not  constitute  a  waiver  of  the  employee's  rights 
to  recover  compensation  under  this  law  from  the  principal  or  intermediate 
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contractor,  provided  that  the  collection  of  full  compensation  from  one 
employer  shall  bar  recovery  by  the  employee  against  any  others,  nor  shall 
he  collect  from  all  a  total  compensation  in  excess  of  the  amount  for  which 
any  of  the  said  contractors  is  liable. 

This  section  shall  apply  only  in  cases  where  the  injury  occurred  on,  in 
or  about  the  premises  on  which  the  principal  contractor  has  undertaken 
to  execute  work  or  which  are  otherwise  imder  his  control  or  management.] 

Acts  1920,  p.  178. 

§  3154  (u).  Priority  of  claims.  [All  rights  of  compensation  granted  by 
this  law  shall  have  the  same  preference  or  priority  for  the  whole  thereof 
against  the  assets  of  the  employer  as  is  allowed  by  law  for  any  unpaid 
wages  for  labor.] 

Acts   1920,  p.   179. 

§  3154  (v).  Claims  not  assignable.  [No  claim  for  compensation  under 
this  law  shall  be  assignable,  and  all  compensation  and  claims  therefor  shall 
be  exempt  from  all  claims  of  creditors.] 

Acts   1920,  p.   179. 

§  3154  (w).  Notice  of  accident.  [Every  injured  employee  or  his  repre- 
sentative shall  immediately  on  the  occurrence  of  any  accident  or  as  soon 
thereafter  as  practicable,  give  or  cause  to  be  given  to  the  employer  a 
written  notice  of  the  accident,  and  the  employee  shall  not  be  entitled  to 
physician's  fees  nor  to  any  compensation  which  may  have  accrued  under 
the  terms  of  this  law,  prior  to  the  giving  of  such  notice ;  unless  it  can  be 
shown  that  the  employer,  his  agent  or  representative  had  knowledge  of 
the  accident,  or  that  the  party  required  to  give  such  notice  had  been 
prevented  from  doing  so  by  reason  of  physical  or  mental  incapacity  or 
by  fraud  or  deceit  j  but  no  compensation  shall  be  payable  unless  such 
written  notice  is  given  within  thirty  days  after  the  occurrence  of  the 
accident  and  if  death  results  from  the  accident  also  within  thirty  days 
after  death,  unless  reasonable  excuse  is  made  to  the  satisfaction  of  the 
industrial  commission  for  not  giving  such  notice,  and  it  is  reasonably 
proved  to  the  satisfaction  of  the  commission  that  the  employer  has  not 
been  prejudiced  thereby.] 

Acta  1920,  p.  180. 

§  3154  (x).  Contents  of  notice.  Delivery.  [The  notice  provided  in  the 
foregoing  section  shall  state  in  ordinary  language  the  name  and  address 
of  the  employee,  the  time,  place,  nature  and  cause  of  the  accident  and  of 
the  resulting  injury  or  death,  and  shall  be  signed  by  the  employee  or  by 
a  person  in  his  behalf,  or  in  the  event  of  his  death  by  any  one  or  more  of 
his  dependants  or  by  a  person  in  their  behalf.  No  defect  or  inaccuracy  in 
the  notice  shall  be  a  bar  to  compensation  unless  the  employer  shall  prove 
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that  his  interest  was  prejudiced  thereby,  and  then  only  to  such  extent  as 
the  prejudice.  Said  notice  shall  be  given  personally  to  the  employer  or 
any  of  his  agents  upon  whom  a  summons  in  civil  action  may  be  served 
under  the  laws  of  the  State,  or  may  be  sent  by  registered  letter  addressed 
to  the  employer  at  his  last  known  residence  or  place  of  business.] 
Acts  1920,  p.  180. 

§  3154  (y).  Time  of  filing  claim.  [The  right  to  compensation  under 
this  law  shall  be  forever  barred,  unless  a  claim  be  filed  with  the  industrial 
commission  within  one  year  after  the  accident,  and,  if  death  results  from 
the  accident,  unless  a  claim  therefor  is  filed  with  the  commission  within 
one  year  thereafter.] 

Acts  1920,  p.  181. 

§  3154  (z).  Medical  attention.  Failure  to  provide.  [For  a  period  of 
not  exceeding  thirty  days  after  an  accident  the  employer  shall  furnish, 
or  cause  to  be  furnished,  free  of  charge  to  the  injured  employee,  and  the 
employee  shall  accept  such  necessary  medical  attention  as  the  nature  of 
the  accident  may  require.  The  industrial  commission  may  at  any  time, 
for  good  cause  shown  or  in  its  discretion,  order  a  change  in  such  medical 
attention  so  furnished  by  the  employer :  Provided,  however,  that  the  total 
liability  of  the  employer  for  necessary  medical  attention  shall  not  exceed 
$100.00.  During  the  whole  or  any- part  of  the  remainder  of  disability 
resulting  from  the  injury,  the  employer  may,  at  his  own  option,  continue 
to  furnish  or  cause  to  be  furnished,  free  of  charge  to  the  employee,  and 
the  employee  shall  accept,  an  attending  physician,  unless  otherwise 
ordered  by  the  industrial  commission,  and  in  addition  such  surgical  and 
hospital  service  and  supplies  as  may  be  deemed  necessary  by  said  attend- 
ing physician  or  the  industrial  commission.  The  refusal  of  the  employee 
to  accept  any  medical,  hospital  or  surgical  service  when  provided  by  the 
employer,  or  ordered  by  the  industrial  commission,  shall  bar  said  employee 
from  further  compensation  until  such  refusal  ceases,  and  no  compensation 
shall  at  any  time  be  paid  for  the  period  of  suspension  unless  in  the  opinion 
of  the  industrial  commission  the  circumstances  justified  the  refusal,  in 
which  case  the  industrial  commission  may  order  a  change  in  the  medical 
or  hospital  service.  If  in  an  emergency  on  account  of  the  employer's 
failure  to  provide  the  medical  care  during  the  first  thirty  days,  as  herein 
specified,  a  physician  other  than  provided  by  the  employer  is  called  to 
treat  the  injured  employee,  during  the  first  thirty  days,  the  reasonable 
cost  of  such  service,  not  to  exceed  $100.00  as  above  set  out,  shall  be  paid 
by  the  employer  if  ordered  so  to  do  by  the  industrial  commission.] 

Acts  1920,  p.  181. 

§  3154  (aa).  Liability  for  medical  attention  limited.  [The  pecuniary 
liability  of  the  employer  for  medical,  surgical  and  hospital  service  herein 
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required  when  ordered  by  the  commission  shall  be  limited  to  such  charges 
as  prevail  in  the  same  community  for  similar  treatment  of  injured  persons 
of  a  like  standard  of  living  when  such  treatment  is  paid  for  by  the  injured 
persons,  and  shall  not,  in  any  event,  exceed  the  aggregate  of  $100.00  in 
amount.  The  employer  shall  not  be  liable  in  damages  for  malpractice  by 
a  physician  or  surgeon  furnished  by  him  pursuant  to  the  provisions  of  this 
section,  but  the  consequences  of  any  such  malpractice  shall  be  deemed 
part  of  the  injury  resulting  from  the  accident  and  shall  be  compensated 
for  as  such.] 

Acts  1920,  p.  182. 

§  3154  (bb).  Physical  examination.    Refusal  to  submit  to  treatment. 

[After  an  injury  and  so  long  as  he  claims  compensation,  the  employee,  if 
so  requested  by  his  employer,  shall  submit  himself  to  examination,  at 
reasonable  times  and  places,  by  a  duly  qualified  physician  or  surgeon 
designated  and  paid  by  the  employer  or  the  industrial  commission.  The 
employee  shall  have  the  right  to  have  present  at  such  examination  any 
duly  qualified  physician  or  surgeon  provided  and  paid  by  him.  No  fact 
communicated  to,  or  otherwise  learned  by  any  physician  or  surgeon  who 
may  have  attended  or  examined  the  employee,  or  who  may  have  been 
present  at  any  examination,  shall  be  privileged,  either  in  hearings  pro- 
vided for  by  this  law,  or  in  any  action  at  law  brought  to  recover  damages 
against  any  employer  who  may  have  accepted  the  compensation  provisions 
of  this  law.  If  the  employee  refuses  to  submit  himself  to  or  in  any  way 
obstructs  such  examination  requested  by  and  provided  for  by  the  em- 
ployer, his  right  to  compensation  and  his  right  to  take  or  prosecute  any 
proceedings  under  this  law  shall  be  suspended  until  such  refusal  or 
objection  ceases,  and  no  compensation  shall  at  any  time  be  payable  for 
the  period  of  suspension  unless  in  the  opinion  of  the  industrial  commission 
the  circumstances  justify  the  refusal  or  obstruction.  The  employer,  or 
the  industrial  commission,  shall  have  the  right  in  any  case  of  death  to 
require  an  autopsy  at  the  expense  of  the  party  requesting  the  same.  No 
compensation  shall  be  payable  for  the  death  or  disability  of  an  employee 
if  his  death  be  caused  by,  or  in  so  far  as  his  disability  may  be  aggravated, 
caused  or  continued  by  an  unreasonable  refusal  or  neglect  to  submit  to  or 
follow  any  competent  or  reasonable  surgical  treatment.] 
Acts  1920,  p.  182. 

§  3154  (cc).  Period  of  incapacity.  [No  compensation  shall  be  allowed 
for  the  first  fourteen  calendar  days  of  incapacity  resulting  from  an  injury 
except  the  benefits  provided  for  in  section  3154  (z) ;  but  if  incapacity 
extends  beyond  that  period,  compensation  shall  commence  with  the 
fifteenth  day  of  disability ;  provided  that  if  incapacity  extends  beyond  a 
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period  of  four  weeks  from  the  date  of  the  injury,  then  compensation  is 
to  be  paid  from  the  date  of  the  injury,  subject  to  the  other  provisions  of 
this  law.] 

Acts   1920,   p.   183. 

§  3154  (dd).  Total  incapacity.  [Where  the  incapacity  for  work  result- 
ing from  the  injury  is  total,  the  employer  shall  pay,  or  cause  to  be  paid, 
as  hereinafter  provided,  to  the  injured  employee  during  such  total  inca- 
pacity a  weekly  compensation  equal  to  one-half  his  average  wages,  but  not 
more  than  twelve  dollars,  nor  less  than  six  dollars  a  week ;  and  in  no  case 
shall  the  period  covered  by  such  compensation  be  greater  than  three 
hundred  and  fifty  weeks,  nor  shall  the  total  amount  of  all  compensation 
exceed  four  thousand  dollars.] 

Acts   1920,   p.   183. 

§  3154  (ee).  Partial  incapacity.  Limit  of  compensation.  [Except  as 
otherwise  provided  in  the  next  section  hereafter,  where  the  incapacity  for 
work  resulting  from  the  injury  is  partial,  the  employer  shall  pay,  or  cause 
to  be  paid,  as  hereinafter  provided,  to  the  injured  employee  during  such 
incapacity,  a  weekly  compensation  equal  to  one-half  the  diflference  between 
his  average  weekly  wages  before  the  injury  and  the  average  weekly  wages 
which  he  is  able  to  earn  thereafter,  but  not  more  than  twelve  dollars  a 
week,  and  in  no  case  shall  the  period  covered  by  such  compensation  be 
<rreater  than  three  hundred  weeks  from  the  date  of  the  injury.  In  case 
tlie  partial  incapacity  begins  after  a  period  of  total  incapacity,  the  latter 
period  shall  be  deducted  from  the  maximum  period  herein  allowed  for 
partial  incapacity.] 

Acts    1920,   p.    183. 

S  3154  (ff).  Payments  for  injuries.  [In  cases  included  by  the  following 
schedule,  the  incapacity  in  each  case  shall  be  deemed  to  continue  for  the 
period  specified,  and  the  compensation  so  paid  for  such  injury  shall  be  as 
specified  therein,  and  shall  be  in  lieu  of  all  other  compensation,  to  wit : 

(a)  For  the  loss  of  a  thumb,  fifty  per  centum  of  the  average  weekly 
wages  during  sixty  weeks. 

(b)  For  the  loss  of  a  first  finger,  commonly  called  the  index  finger, 
fifty  per  centum  of  the  average  weekly  wages  during  thirty-five  weeks. 

(e)  For  the  loss  of  a  second  finger,  fifty  per  centum  of  the  average 
weekly  wages  during  thirty  weeks. 

(d)  For  the  loss  of  a  third  finger,  fifty  per  centum  of  the  average 
weekly  wages  during  twenty  weeks. 

(e)  For  the  loss  of  a  fourth  finger,  commonly  called  the  little  finger, 
fifty  per  centum  of  average  weekly  wages  during  fifteen  weeks. 
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(f)  The  loss  of  the  first  phalange  of  the  thumb  or  any  finger  shall  be 
considered  to  be  equal  to  the  loss  of  one-half  of  such  thumb  or  finger,  and 
the  compensation  shall  be  for  one-half  of  the  periods  of  time  above 
specified. 

(g)  The  loss  of  more  than  one  phalange  shall  be  considered  the  loss  of 
the  entire  finger  or  thumb;  provided,  that  in  no  case  shall  the  amount 
received  for  more  than  one  finger  exceed  the  amount  provided  in  this 
schedule  for  the  loss  of  a  hand. 

(h)  For  the  loss  of  a  great  toe,  fifty  per  centum  of  the  average  weekly 
w,ages  during  thirty  weeks. 

(i)  For  the  loss  of  one  of  the  toes  other  than  a  great  toe,  fifty  per 
centum  of  the  average  weekly  wages  during  ten  weeks. 

(j)  The  loss  of  the  first  phalange  of  any  toe  shall  be  considered  to  be 
equal  to  the  loss  of  one-half  of  such  toe,  and  the  compensation  shall  be  for 
one-half  of  the  periods  of  time  above  specified. 

(k)  The  loss  of  more  than  one  phalange  shall  be  considered  as  the  loss 
of  the  entire  toe. 

(i)  For  the  loss  of  one  of  the  toes  other  than  a  great  toe,  fifty  per 
wages  during  one  hundred  and  fifty  weeks. 

(m)  For  the  loss  of  an  arm,  fifty  per  centum  of  the  average  weekly 
wages  during  two  hundred  weeks. 

(n)  For  the  loss  of  a  foot,  fifty  per  centum  of  the  average  weekly 
wages  during  one  hundred  and  twenty-five  weeks. 

(o)  For  the  loss  of  a  leg,  fifty  per  centum  of  average  weekly  wages 
during  one  hundred  and  seventy-five  weeks. 

(p)  ^or  the  loss  of  an  eye,  fifty  per  centum  of  the  average  weekly 
wages  during  one  hundred  weeks. 

(q)  For  the  complete  loss  of  hearing  in  both  ears,  fifty  per  centum  of 
average  weekly  wages  during  one  hundred  and  fifty  weeks. 

(r)  Total  loss  of  use  of  a  member  or  loss  of  vision  of  an  eye,  shall  be 
considered  as  equivalent  to  the  loss  of  such  member  or  eye.  The  com- 
pensation for  partial  loss  of  or  for  partial  loss  of  use  of  a  member  or  for 
partial  loss  of  vision  of  an  eye  shall  be  such  proportion  of  the  payments 
above  provided  for  total  loss  as  such  partial  loss  bears  to  total  loss.  Loss 
of  both  arms,  hands,  legs  or  feet,  or  of  any  two  of  these  members,  the 
permanent  total  loss  of  vision  in  both  eyes,  shall  be  deemed  permanent 
total  incapacity  and  shall  be  compensated  under  section  3154  (dd). 

The  weekly  compensation  payments  referred  to  in  this  section  shall  be 
subject  to  the  same  limitations  as  to  maximum  and  minimum  as  set  out 
in  section  3154  (dd).] 
Acts  1920,  p.  184. 
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§  3154  igg).  Refusal  of  employment.  [If  an  injured  employee  refuses 
employment  procured  for  him  suitable  to  his  capacity,  he  shall  not  be 
entitled  to  any.  compensation  at  any  time  during  the  continuance  of  such 
refusal,  unless  in  the  opinion  of  the  industrial  commission  such  refusal 
was  justified.] 

Acts   1920,  p.  186. 

§  3154  (hh).  Injuries  not  specified  in  section  3164  (ff).  [If  an  em- 
ployee who  suffers  an  injury  in  his  employment  has  a  permanent  disability 
or  has  sustained  a  permanent  injury,  such  as  specified  in  section  3154  (ff), 
suffered  elsewhere,  he  shall  be  entitled  to  compensation  only  for  the 
degree  of  incapacity  which  would  have  resulted  from  the  later  accident 
if  the  earlier  disability  or  injury  had  not  existed.] 

Acts  1920,  p.  186. 

§  3154  (ii).  Two  injuries.  [If  an  employee  receives  an  injury  for 
which  compensation  is  payable,  while  he  is  still  receiving  or  entitled  to 
compensation  for  a  previous  injury  in  the  same  employment,  he  shall  not 
at  the  same  time  be  entitled  to  compensation  for  both  injuries,  unless  the 
later  injury  be  a  permanent  injury,  such  as  specified  in  section  3154  (ff) ; 
but  he  shall  be  entitled  to  compensation  for  that  injury  and  from  the  time 
of  that  injury  which  will  cover  the  longest  period  and  the  largest  amount 
payable  under  this  l&w.] 

Acts  1920,  p.  186. 

§  3154  (jj).  Two  permanent  injuries.  [If  an  employee  receives  a  per- 
manent injury  as  specified  in  section  3154  (ff),  after  having  sustained 
another  permanent  injury  in  the  same  employment,  he  shall  be  entitled  to 
compensation  for  both  injuries,  but  the  total  compensation  shall  be  paid 
by  extending  the  period  and  not  by  increasing  the  amount  of  weekly 
compensation,  and  in  no  case  exceeding  three  hiindred  and  fifty  weeks. 
When  the  previous  and  subsequent  permanent  injuries  received  in  the 
same  employment  result  in  total  disability,  compensation  shall  be  payable 
for  permanent  total  disability,  but  payments  made  for  the  previous  inJTiry 
shall  be  deducted  from  the  total  payment  of  compensation  due.] 

Acts  1920,  p.  187. 

§  3154  (kk).  Accidents  outside  of  State,  [(a)  Where  an  accident 
happens  while  the  employee  is  employed  elsewhere  than  in  this  State, 
which  would  entitle  him  or  his  dependents  to  compensation  if  it  had 
happened  in  this  State,  the  employee  or  his  dependents  shall  be  entitled 
to  compensation,  if  the  contract  of  employment  was  made  in  this  State, 
and  if  the  employer's  place  of  business  is  in  this  State,  or  if  the  residence 
of  the  employee  is  in  this  State ;  provided  his  contract  of  employment  was 
not  expressly  for  service  exclusively  outside  of  the  State:   (b)  Provided, 
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however,  if  an  employee  shall  receive  compensation  or  damages  under  the 
laws  of  any  other  State,  nothing  herein  contained  shall  be  construed  so 
as  to  permit  a  total  compensation  for  the  same  injury  greater  than  is 
provided  for  in  this  law.] 
Acta  1920,  p.  187. 

§  3154  (11).  Death  for  other  causes  than  injury.  Death  resulting  from 
injury.  Funeral.  Dependents.  [When  an  employee  is  entitled  to  com- 
pensation under  this  law  for  an  injury  received,  and  death  ensues  from 
any  cause  not  resulting  from  the  injury  for  which  he  was  entitled  to  the 
compensation,  payments  of  the  unpaid  balance  for  such  injury  shall  cease 
and  all  liability  therefor  shall  terminate. 

If  during  the  period  of  disability  caused  by  an  accident  arising  out  of 
and  in  the  course  of  the  employment,  death  results  proximately  therefrom, 
the  compensation  under  this  law  shall  be  as  follows : 

(a)  The  employer  shall,  in  addition  to  any  other  compensation,  pay 
the  reasonable  expenses  of  the  employee's  last  sickness,  and  burial  ex- 
penses not  to  exceed  $100.00.  If  the  employee  leaves  no  dependents,  this 
shall  be  the  only  compensation. 

(b)  The  employer  shall  pay  the  dependents  of  the  employee  wholly 
dependent  upon  his  earnings  for  support  at  the  time  of  the  injury,  a 
weekly  payment  equal  to  one-half  of  his  average  weekly  wages,  but  not 
more  than  ten  dollars  nor  less  than  five  dollars,  for  a  period  of  three 
hundred  weeks  from  the  date  of  the  injury. 

(c)  If  the  employee  leaves  only  dependents  partly  dependent  upon  his 
earnings  for  support  at  the  time  of  the  injury,  the  weekly  compensation 
to  be  paid  as  aforesaid,  shall  be  equal  to  the  same  proportion  of  the  weekly 
payments  for  the  benefit  of  persons  wholly  dependent  as  the  amount 
contributed  by  the  employee  to  such  partial  dependents  bears  to  total 
dependency  at  the  time  of  the  injury. 

(d)  When  weekly  payments  have  been  made  to, an  injured  employee 
before  his  death,  the  compensation  to  dependents  shall  begin  on  the  date 
of  the  last  of  such  payments,  but  shall  not  continue  more  than  three 
hundred  weeks  from  the  date  of  the  injury,  nor  except  during  dependency. 
The  total  compensation  to  be  paid  to  all  dependents  of  a  deceased  employee 
shall  not  exceed  in  the  aggregate  ten  dollars  per  week. 

(e)  If  the  employee  does  not  leave  dependents,  citizens  of  or  residing 
at  the  time  of  the  accident  in  the  United  States  or  Dominion  of  Canada, 
the  amount  of  compensation  shall  not  in  any  case  exceed  $1,000.00.] 

Acts  1920,  p.  187. 

§  3154  (mm).  List  of  dependents.  Termination  of  dependence.  [The 
compensation  provided  for  in  section  3154  (11)  shall  be  payable  only  to 
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dependents  and  only  during  dependency.  The  following  persons  shall  be 
conclusively  presumed  to  be  the  next  of  kin  wholly  dependent  for  support 
upon  the  deceased  employee : 

(a)  A  wife  upon  a  husband  whom  she  had  not  voluntarily  deserted  or 
abandoned  at  time  of  the  accident. 

(b)  A  husband  upon  a  wife  with  whom  he  lived  at  the  time  of  her 
accident  if  he  is  then  incapable  of  self-support  and  actually  dependent 
upon  her. 

(c)  A  boy  under  the  age  of  eighteen,  or  a  girl  under  the  age  of 
eighteen,  upon  a  parent.  If  a  child  is  over  the  ages  specified  above,  but 
physically  or  mentally  incapacitated  from  earning  a  livelihood,  he  or  she 
shall  be  presumed  to  be  totally  dependent. 

As  used  in  this  section,  the  term  **boy,''  **girl,''  or  ** child"  shall  include 
step-child,  legally  adopted  children,  posthumous  children,  acknowledged 
illegitimate  children,  but  shall  not  include  married  children;  the  term 
'  **  parent '*  shall  include  step-parents  and  parents  by  adoption. 

If  the  deceased  employee  leaves  dependent  surviving  spouse,  as  above 
described,  and  no  dependent  child  or  children,  the  full  compensation  shall 
be  paid  to  such  spouse;  if  the  deceased  employee  leaves  dependent 
surviving  spouse,  as  above  described,  and  also  a  dependent  child,  or 
children,  then  the  full  compensation  shall  be  paid  to  such  spouse  for  his 
or  her  use  and  that  of  such  child  or  children,  the  commission,  however,  to 
have  the  power  in  proper  cases,  in  its  discretion,  to  apportion  the  com- 
pensation ;  if  the  dependent  surviving  spouse  dies  before  payment  is  made 
in  full,  the  balance  remaining  shall  be  paid  to  the  person  or  persons  wholly 
dependent,  if  any,  share  and  share  alike.  If  there  be  no  person  or  persons 
wholly  dependent,  then  payment  shall  be  made  to  partial  dependents. 

In  all  other  cases,  questions  of  dependency,  in  whole  or  in  part,  shall  be 
determined  in  accordance  with  the  facts  as  the  facts  may  be  at  the  time 
of  the  accident,  but  no  allowance  shall  be  made  for  any  payment  made  in 
lieu  of  board  and  lodging  or  services,  and  no  compensation  shall  be 
allowed,  unless  the  dependency  existed  for  a  period  of  three  months  or 
more  prior  to  the  accident ;  and  in  such  other  cases  if  there  is  more  than 
one  person  wholly  dependent,  the  death  benefit  shall  be  divided  among 
them,  and  persons  partially  dependent,  if  any,  shall  receive  no  part 
thereof;  if  there  is  no  one  wholly  dependent  and  more  than  one  person 
partially  dependent,  the  death  benefit  shall  be  divided  among  them  accord- 
ing to  the  relative  extent  of  their  dependency. 

For  the  purpose  of  this  law,  the  dependence  of  a  widow  or  widower  of 
a  deceased  employee  shall  terminate  with  re-marriage.  The  dependence  of 
a  child,  except  a  child  physically  or  mentally  incapacitated  from  earning 
a  livelihood,  shall  terminate  with  the  attainment  of  eighteen  years  of  age. 
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In  all  cases,  except  such  as  are  hereinbefore  specifically  provided  for, 
where  there  are  both  total  and  partial  dependents  and  the  total  dependents 
die,  re-marry  or  cease  to  be  dependents,  the  partial  dependents  shall  be 
entitled  to  the  balance  of  compensation,  if  any.] 
Acts  1920,  p.  188. 

§  3154  (nn).  Total  compensation.     [The  total  compensation  payable 
under  this  law  shall  in  no  case  exceed  four  thousand  dollars.] 
Acts  1920,  p.  190. 

§  3154  (oo).  Payments  not  due  when  made.  [Any  payments  made  by 
the  employer  to  the  injured  employee  during  the  period  of  his  disability, 
OP  to  his  dependents,  which  by  the  terms  of  this  law  were  not  due  and 
payable  when  made,  may,  subject  to  the  approval  of  the  industrial  com- 
mission, be  deducted  from  the  amount  to  be  paid  as  compensation; 
provided,  that  in  the  case  of  disability  such  deductions  shall  be  made  by 
shortening  the  period  during  which  compensation  must  be  paid  and  not 
by  reducing  the  amount  of  the  weekly  payments.] 

Acts   1920,  p.  190. 

§  3154  (pp).  Monthly  or  quarterly  payments.  [The  industrial  com- 
mission, upon  application  of  either  party,  may,  in  its  discretion,  having 
regard  to  the  welfare  of  the  employee  and  the  convenience  of  the  employer, 
authorize  compensation  to  be  paid  monthly  or  quarterly  instead  of 
weekly.] 

Acts  1920,  p.  191. 

§  3154  (qq).  Payment  in  lump  sum.  [Whenever  any  weekly  payment 
has  been  continued  for  not  less  than  twenty-six  weeks,  the  liability 
therefor  may,  where  the  parties  agree  and  the  industrial  commission 
deems  it  to  be  to  the  best  interests  of  the  employee  or  his  dependents,  or 
where  it  will  prevent  undue  hardships  on  the  employer,  or  his  insurance 
carrier,  without  prejudicing  the  interests  of  the  employee  or  his  depend- 
ents, be  I'edeemed,  in  whole  or  in  part,  by  the  payment,  by  the  employer, 
of  a  lump  sum  which  shall  be  fixed  by  the  commission,  but  in  no  case  to 
exceed  the  commutable  value  of  the  future  installments  which  may  be  due 
under  this  law :  Provided,  that  the  lump  sum  to  be  paid  shall  be  fixed  at 
an  amount  which  will  equal  the  total  sum  of  the  probable  future  payments, 
capitalized  at  their  present  value  upon  the  basis  of  interest  calculated  at 
five  per  centum  per  annum.] 

Acts  1920,  p.  191. 

§  3154  (rr).  Trustees.  [Whenever  the  industrial  commission  deems  it 
expedient,  any  lump  sum,  subject  to  the  provisions  of  the  foregoing 
section,  shall  be  paid  by  the  employer  to  some  suitable  person  or  corpora- 
tion appointed  by  the  superior  court  of  the  county  wherein  the  accident 
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occurred,  or  the  original  hearing  was  held,  as  trustee,  to  administer  the 
same  for  the  benefit  of  the  person  or  persons  entitled  thereto  in  the 
manner  provided  by  the  commission.  The  receipt  of  such  trustees  for  the 
amount  as  paid  shall  discharge  the  employer  or  any  one  else  who  is  liable 
therefor.] 

Acts  1920,  p.  191. 

§  3154  (ss).  Review  of  awards.  [Upon  its  own  motion  before  judicial 
determination  or  upon  the  application  of  any  party  in  interest  on  the 
ground  of  a  change  in  condition,  the  industrial  commission  may  at  any 
time  review  any  award  or  any  settlement  made  between  the  parties  and 
filed  with  the  commission  and,  on  such  review,  may  make  an  award  ending, 
diminishing  or  increasing  the  compensation  previously  awarded  or  agreed 
upon,  subject  to  the  maximum  or  minimum  provided  in  this  law,  and  shall 
immediately  send  to  the  parties  a  copy  of  the  award.  No  such  review  shall 
affect  such  award  as  regards  any  monies  paid.] 

Acts  1920,  p.  191. 

§  3154  (tt).  Receipts  from  widow;  from  minor;  from  guardian.  Rival 
claimants,  [(a)  Whenever  payment  of  compensation,  in  accordance  with 
the  terms  of  this  law,  is  made  to  a  widow  or  widower  for  her  or  his  use 
or  for  her  or  his  use  and  the  use  of  the  child  or  children,  the  written 
receipt  thereof  of  such  widow  or  widower  shall  acquit  the  employer;  (b) 
whenever  payment  in  accordance  with  the  terms  of  this  law  is  made  to 
any  minor  employee  eighteen  years  of  age  or  over,  the  written  receipt  of 
such  person  shall  acquit  the  employer.  In  cases  where  an  infant  or  minor 
under  the  age  of  eighteen  years  shall  be  entitled  to  receive  a  sum  or  sums 
amounting  in  the  aggregate  to  not  more  than  three  hundred  dollars  as 
compensation  for  injuries,  or  as  a  distributive  share  by  virtue  of  this  law, 
the  father,  mother,  natural  guardian  or  legally  appointed  guardian  of  such 
infant  or  minor  shall  be  authorized  and  empowered  to  receive  such  monies 
for  the  use  and  benefit  of  said  minor  and  to  receipt  therefor;  and  the 
release  or  discharge  of  such  father,  mother,  natural  guardian  or  legally 
appointed  guardian  shall  be  in  full  and  complete  discharge  of  all  claims  or 
demands  of  such  infant  or  minor  thereunder;  (c)  whenever  payment  of 
over  three  hundred  dollars,  in  accordance  with  the  terms  of  this  law,  is 
made  to  a  minor  under  eighteen  years  of  age,  or  to  a  minor  child  over 
eighteen  physically  or  mentally  incapable  of  earning,  the  same  shall  be 
made  to  his  duly  and  legally  appointed  guardian  or  to  some  suitable 
person  or  corporation  appointed  by  the  superior  court  as  hereinbefore 
provided,  as  a  trustee,  and  the  receipt  of  such  guardian  or  such  trustee 
shall  acquit  the  employer;  (d)  payment  of  death  benefits  by  an  employer 
in  good  faith  to  a  dependent  subsequent  in  right  to  another  or  other 
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dependents  shall  protect  and  discharge  the  employer  unless  such  depend- 
ent or  dependents  prior  in  right  shall  have  given  notice  of  his  or  their 
claim.  In  case  the  employer  is  in  doubt  as  to  the  respective  rights  of  rival 
claimants,  he  may  apply  to  the  industrial  commission  to  decide  between 
them.] 
Acts  1920,  p.  192. 

§  3154  (uu).  Minor's  or  lunatic's  trustee.  [If  an  injured  employee  is 
mentally  incompetent  or  is  under  eighteen  years  of  age  at  the  time  when 
any  right  or  privilege  accrues  to  him  under  this  law,  his  guardian,  or 
trustee,  may  in  his  behalf  claim  and  exercise  such  right  or  privilege.] 

Acts  1920,  p.  193. 

§  3154  (vv).  No  time  limit  against  lunatics  or  minors  without  trustees. 

[No  limitation  of  time  provided  in  this  law  for  the  giving  of  notice  or 
making  claim  under  this  law  shall  run  against  any  person  who  is  mentally 
incompetent,  or  a  minor  dependent,  so  long  as  he  has  no  guardian  or 
trustee.] 
Acts  1920,  p.  193. 

§  3154  (ww).  Joint  service  of  more  than  one  employer.  [Whenever 
any  employee  for  whose  injury  or  death  compensation  is  payable  under 
this  law  shall  at  the  time  of  the  injury  be  in  the  joint  service  of  two  or 
more  employers  subject  to  this  law,  such  employers  shall  contribute  to  the 
payment  of  such  compensation  in  proportion  to  their  wage  liability  to 
such  employee:  Provided,  however,  that  nothing  in  this  section  shall 
prevent  any  reasonable  arrangement  between  such  employers  for  a  dif- 
ferent distribution  as  between  themselves  of  the  ultimate  burden  of 
compensation.] 

Acts  1920,  p.  193. 

§  3154  (xx).  Industrial  commission  created.  [There  is  hereby  created 
a  commission  to  be  known  as  the  industrial  commission,  consisting  of  the 
commissioner  of  commerce  and  labor,  who  shall  be  ex-officio  chairman; 
of  the  attorney-general,  and  two  members  to  be  appointed  by  the  Gov- 
ernor. One  of  the  members  of  this  commission  to  be  appointed  by  the 
Governor  shall  serve  for  two  years,  and  another  for  the  term  of  four  years ; 
and  thereafter  each  member  shall  be  appointed  for  a  term  of  four  years ; 
no  more  than  one  member  of  said  commission  appointed  by  the  Governor 
shall  be  a  person  who  on  account  of  his  previous  vocation,  employment  or 
affiliation,  shall  be  classified  as  a  representative  of  employers,  and  not 
more  than  one  of  such  appointees  shall  be  a  person  who,  on  account  of  his 
previous  vocation,  employment  or  affiliation  shall  be  classed  as  a  repre- 
sentative of  employees.    Each  of  the  appointees  by  the  Governor  on  said 
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commission  shall  devote  his  entire  time  to  the  duties  of  his  office,  and  shall 
not  hold  any  position  of  trust  or  profit,  or  be  engaged  in  any  occupation 
or  business  interfering  or  inconsistent  with  his  duties  as  such  member.] 
Acts  1920,  p.  193. 

§  3154  (yy).  Salary.  Secretary-treasurer.  Clerical  help.  Expenses. 
[(a)  'The  salary  of  each  member  of  the  commission  appointed  by  the 
Governor  shall  be  $4,000.00  per  year.  The  commission  may  appoint  a 
secretary-treasurer  at  a  salary  of  not  more  than  $2,000.00  per  year,  who 
shall  give  bond  in  a  sum  prescribed  by  the  commission,  and  who  may  be 
removed  by  the  commission ;  (b)  the  commission  may  also,  subject  to  the 
approval  of  the  Governor,  employ  such  clerical  or  other  assistance  as  may 
be  deemed  necessary  and  fix  the  compensation  of  all  persons  so  employed ; 
(c)  the  members  of  this  commission  and  its  assistants  shall  be  entitled  to 
receive  the  actual  necessary  expenses  while  traveling  on  business  of  the 
commission,  but  such  expenses  shall  be  sworn  to  by  the  persons  who 
incurred  the  same  and  shall  be  approved  by  the  chairman  of  the  commis- 
sion before  payment  is  made ;  (d)  all  salaries  and  expenses  of  the  commis- 
sion shall  be  audited  and  paid  out  of  the  funds  in  the  hands  of  the 
secretary-treasurer  according  to  rules  and  regulations  prescribed  by  the 
commission.] 

Acta  1920,  p.  194. 

g  3154  (zz).  Ofllces.  Deputies,  [(a)  The  commission  shall  be  provided 
with  adequate  offices  in  the  capitol  or  some  other  suitable  building  in  the 
city  of  Atlanta,  in  which  the  records  shall  be  kept  and  its  official  business 
transacted  during  regular  business  hours;  it  shall  also  be  provided  with 
necessary  office  furniture,  stationery  and  other  supplies,  (b)  The  com- 
mission may  appoint  deputies  from  time  to  time,  as  required,  to  serve 
only,  as  and  when  needed,  without  permanent  positions,  who  shall  have 
the  power  to  subpoena  witnesses  and  administer  oaths,  and  who  may  take 
testimony  in  such  cases  as  the  commission  may  deem  proper.  Such  testi- 
mony shall  be  transmitted  in  writing  to  the  commission  and  the  commis- 
sion shall  fix  the  compensation  of  such  deputies,  (c)  The  commission  or 
any  member  thereof  may  hold  sessions  at  any  place  within  the  State  as 
may  be  deemed  necessary  by  the  commission,  subject  to  the  other  pro- 
visions of  this  law.] 

Acts  1920,  p.  195. 

§  3154  (aaa).  Rules.  Subpoenas,  etc.  Quorum,  [(a)  The  commission 
may  make  rules,  not  inconsistent  with  this  law,  for  carrying  out  the 
provisions  of  this  law.  Processes  and  procedure  under  this  law  shall  be 
as  summary  and  simple  as  reasonably  may  be.  The  commission  or  any 
member  thereof  or  any  person  deputized  by  it  shall  have  the  power  for 
the  purpose  of  this  law  to  subpoena  witnesses,  administer  or  cause  to  have 
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administered  oaths,  and  to  examine  or  cause  to  be  examined  such  parts 
of  the  books  and  records  of  the  parties  to  a  proceeding  as  relate  to 
questions  in  dispute,  (b)  The  sheriffs  of  this  State  within  their  respective 
jurisdictions,  and  their  respective  deputies,  shall  serve  all  subpoenas  of 
the  commission  or  its  deputies  and  shall  receive  the  same  fees  as  are  now 
provided  by  law  for  like  civil  actions;  each  witness  who  appears  in 
obedience  to  such  subpoena  of  the  commission  shall  receive  for  attendance 
the  fees  prescribed  by  law  for  witnesses  in  civil  cases  in  courts.  The 
superior  courts  shall,  on  application  of  the  commission  or  any  member  or 
deputy  thereof,  enforce  by  proper  proceedings  the  attendance  and  testi- 
mony of  witnesses  and  the  production  and  examination  of  books,  papers 
and  records,  (c)  Any  three  members  of  the  commission  shall  constitute 
a  quorum  for  the  transaction  of  any  business  or  the  rendition  of  any 
decision  herein  provided  to  be  made  by  the  full  commission.] 
Acts  1920,  p.  195. 

§  3154  (bbb).  Publications.  [The  commission  shall  prepare  and  cause 
to  be  printed,  and  upon  request  furnish  free  of  charge  to  any  employee 
or  employer  such  blank  forms  and  literature  as  it  shall  deem  requisite 
to  facilitate  or  promote  the  eflficient  administration  of  this  law.  The 
commission  shall  tabulate  the  accident  reports  received  from  employers  in 
accordance  with  section  3154  (mmm),  and  shall  publish  the  same  in  the 
annual  report  of  the  commission  and  as  often  as  it  may  deem  advisable, 
in  such  detailed  or  aggregate  form  as  it  may  deem  best.  The  name  of  the 
employer  or  employee  shall  not  appear  in  such  publications  and  the 
employers'  reports  themselves  shall  be  private  records  of  the  commission, 
and  shall  not  be  open  for  public  inspection  except  for  the  inspection  of 
the  parties  directly  involved,  and  only  to  the  extent  of  such  interest. 
These  reports  shall  not  be  used  as  evidence  against  any  employer  in  any 
suit  at  law  brought  by  any  employee  for  the  recovery  of  damages,  or  in 
any  proceeding  under  this  law.] 

Acts  1920,  p.  196. 

§  3154  (ccc).  Agreements.  [If  after  fourteen  days  form  the  date  of 
the  injury  or  at  any  time  in  case  of  death,  the  employer  and  the  injured 
employee  or  his  dependents  reach  an  agreement  in  regard  to  compensation 
under  this  law,  a  memorandum  of  the  agreement  in  the  form  prescribed 
by  the  commission  shall  be  filed  with  the  commission  for  approval  as 
herein  provided;  otherwise  such  agreement  shall  be  voidable  by  the 
employee  or  his  dependents.  If  approved  by  the  commission,  thereupon 
the  memorandum  shall  for  all  purposes  be  enforced  by  decree  or  judgment 
of  the  superior  court,  as  herein  specified.] 

Acts  1920,  p.  196. 
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§  3154  (ddd).  Hearings  regarding  disagreements.  [If  the  employer 
and  the  injured  employee  or  his  dependents  fail  to  reach  an  agreement  in 
regard  to  compensation  under  this  law,  or  if  they  have  reached  such  an 
agreement  which  has  been  signed  and  filed  with  the  commission  and 
compensation  has  been  paid  or  is  due  in  accordance  therewith,  and  the 
parties  thereto  then  disagree  as  to  the  continuance  of  any  weekly  payment 
under  such  agreement,  either  party  may  make  application  to  the  commis- 
sion for  a  hearing  in  regard  to  the  matters  at  issue  and  for  a  ruling 
thereon.  Immediately  after  such  application  has  been  received  the  com- 
mission shall  set  a  date  for  a  hearing,  which  shall  be  held  as  soon  as 
practicable,  and  shall  notify  the  parties  at  issue  of  the  time  and  place  of 
such  hearing.  The  hearing  shall  be  held  in  the  county  where  the  injury 
occurred,  if  the  same  occurred  in  this  State,  unless  otherwise  agreed  to 
between  the  parties  and  authorized  by  the  commission.  If  the  injury 
occurred  without  the  State  of  Georgia,  and  is  one  for  which  compensation 
is  payable  under  this  law,  then  the  hearing  above  referred  to  may  be  held 
in  the  county  of  the  employer's  residence  or  place  of  business,  or  in  any 
otl^er  county  of  the  State  which  will,  in  the  discretion  of  the  commission, 
be  the  most  convenient  for  a  hearing.] 

Acts  1920,  p.  197. 

§  3154  (eee).  Conduct  of  hearings.  [The  commission  or  any  of  its 
members  shall  hear  the  parties  at  issue  and  their  representatives  and 
witnesses  and  shall  determine  the  dispute  in  a  summary  manner.  The 
award,  together  with  a  statement  of  the  findings  of  fact  and  other  matters 
pertinent  to  the  questions  at  issue  shall  be  filed  with  the  record  of  the 
proceedings,  and  a  copy  of  the  award  shall  immediately  be  sent  to  the 
parties  at  dispute.  The  parties  may  be  heard  by  a  deputy,  in  which  event 
he  shall  swear  or  cause  the  witnesses  to  be  sworn  and  shall  transmit  all 
testimony  to  the  commission  for  its  determination  and  award.] 

Acts  1920,  p.  197. 

§  3154  (fff).  Review.  [If  an  application  for  review  is  made  to  the 
commission  within  seven  days  from  the  date  of  notice  of  the  award,  the 
full  commission  shall  review  the  evidence,  or,  if  deemed  advisable,  as  soon 
as  practicable,  hear  the  parties  at  issue,  their  representatives  and  wit- 
nesses, and  shall  make  an  award  and  file  the  same  in  like  manner  as 
specified  in  the  foregoing  section,  together  with  its  rulings  of  law  in  the 
premises.  A  copy  of  the  award  so  made  on  review  shall  immediately  be 
sent  to  the  parties  at  dispute.] 

Acts  1920,  p.  198. 

§  3154  (ggg).  Appeals  to  superior  court.  Orotmds  of  re-order.  Writ 
of  error.  [Any  award  of  the  commission,  provided  for  in  section 
2154  (eee),  with  respect  to  which  no  application  for  a  review  thereof  be 
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filed  in  due  time,  or  an  award  of  the  commis^on  upon  such  review  as 
provided  in  section  3154  (fff),  shall,  in  either  event,  as  the  case  may  be, 
and  subject  to  the  other  provisions  of  this  law,  be  a  final  award  and  shall 
be  conclusive  and  binding  as  to  all  questions  of  fact ;  but  either  party  to 
the  dispute  may,  within  thirty  days  from  the  date  of  any  such  final  award, 
or  within  thirty  days  from  the  date  of  any  other  final  order  or  judgment 
of  said  commission,  but  not  thereafter,  appeal  from  the  decision  in  such 
final  award  or  from  any  other  final  decision  of  said  commission  to  the 
superior  court  of  the  county  in  which  the  injury  occurred,  or  if  the  injury 
occurred  without  the  State,  then  to  the  superior  court  of  the  county  in 
which  the  original  hearing  was  had,  in  the  manner  hereafter  outlined, 
and  upon  the  following  grounds,  viz. :  The  party  conceiving  himself  to  be 
aggrieved  may  file  an  application  in  writing  with  the  commission  asking 
for  an  appeal  from  any  such  order  or  decree,  stating  generally  the  grounds 
upon  which  such  appeal  is  sought.  In  the  event  such  appeal  is  filed  as 
hereinbefore  provided,  the  commission  shall,  within  thirty  days  from  the 
filing  of  the  same,  cause  certified  copies  of  all  documents  and  papers  then 
on  file  in  its  office  in  the  matter,  and  a  transcript  of  all  testimony  taken 
therein,  to  be  transmitted  With  its  fiindings  and  order  or  decree  to  the 
clerk  of  the  superior  court  to  which  the  case  is  appealable,  as  hereinbefore 
set  out.  The  cause  so  appealed  may  thereupon  be  brought  on  for  a  hearing 
in  either  term  time  or  vacation  before  said  superior  court  upon  such 
record  by  either  party  on  ten  days  written  notice  to  the  other;  subject, 
however,  to  an  assignment  of  the  same  for  hearing  by  the  court.  The 
findings  of  fact  made  by  the  commission  within  its  power  shall,  in  the 
absence  of  fraud,  be  conclusive,  but  upon  such  hearing  the  court  shall  set 
aside  order  or  decree  of  the  industrial  commission,  if  it  be  found : 

(1)  That  the  industrial  commission  acted  without  or  in  excess  of 
its  powers. 

(2)  That  the  order  or  decree  was  procured  by  fraud. 

(3)  That  the  facts  found  by  the  industrial  commission  do  not  support 
the  order  or  decree. 

(4)  That  there  is  not  sufficient  competent  evidence  in  the  record  to 
warrant  the  industrial  commission  in  making  the  order  or  decree  com- 
plained of  or, 

(5)  That  the  order  or  decree  is  contrary  to  law. 

No  order  or  decree  of  the  industrial  commission  shall  be  set  aside  by 
the  court  upon  any  grounds  other  than  one  or  more  of  the  grounds  above 
stated.  If  not  set  aside  upon  one  or  more  of  such  stated  grounds,  the 
court  shall  affirm  the  order,  judgment,  decree  or  decision  of  the  commis- 
sion so  appealed  from.  Upon  the  setting  aside  of  any  such  order,  decree 
or  decision  of  the  commission,  the  court  may  recommit  the  controversy  to 
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the  commission  for  furtljer  hearing  or  proceedings  in  conformity  with  the 
judgment  and  opinion  of  the  court,  or  such  court  may  enter  the  proper 
judgment  upon  the  findings,  as  the  nature  of  the  case  may  demand.  Such 
decree  of  the  court  shall  have  the  same  effect  and  all  proceedings  in 
relation  thereto  shall,  subject  to  the  other  provisions  of  this  law,  thereafter 
be  the  same  as  though  rendered  in  a  suit  heard  and  determined  by  said 
court.  The  Court  of  Appeals  of  Georgia  shall,  within  thirty  days  after 
this  law  takes  effect,  prescribe  such  rules  of  procedure,  not  inconsistent 
with  the  above  and  foregoing,  as  may  be  necessary  or  proper  to  fix  the 
details  of  the  form  and  manner  of  such  appeal. 

The  commission  of  its  own  motion  may  certify  questions  of  law  to  the 
Court  of  Appeals  of  Georgia  for  decision  and  determination  by  the  said 
court.  Any  party  in  interest  who  is  aggrieved  by  a  judgment  entered  by 
the  superior  court  upon  an  appeal  from  an  order  or  decree  of  the  commis- 
sion to  the  superior  court,  may  appeal  therefrom  to  the  Court  of  Appeals 
of  Georgia  by  writ  of  error  and  bill  of  exceptions  within  the  time  and  in 
the  manner  provided  by  law  for  appeals  by  fast  bill  of  exceptions  from 
other  orders,  judgments  and  decrees  of  the.  superior  court  made  by  law 
reviewable  upon  fast  bills  of  exceptions.  In  case  of  an  appeal  from  the 
decision  of  the  commission,  or  of  a  certification  by  said  commission  of 
questions  of  law  to  the  Court  of  Appeals,  said  appeal  or  certification  shall 
operate  as  a  supersedeas,  if  the  employer  has  complied  with  the  provisions 
of  this  law  respecting  insurance,  and  no  such  employer  shall  be  required 
to  make  payment  of  the  award  involved  in  the  questions  made  in  the  case 
so  appealed  or  certified,  until  such  questions  at  issue  therein  shall  have 
been  fully  determined  in  accordance  with  the  provisions  of  this  law.] 

Acts  1920,  p.  198. 

§  3154  (hhh).  Judgment  in  accordance  with  commission.  [Any  party 
in  interest  may  file  in  the  superior  court  of  the  county  in  which  the  injury 
occurred,  or  if  the  injury  occurred  without  the  State  of  Georgia,  then  in 
the  county  in  which  the  original  hearing  was  had,  a  certified  copy  of  a 
memorandum  of  agreement  approved  by  the  commission,  or  of  a  final 
order  or  decision  of  the  commission,  or  of  an  award  of  the  commission 
unappealed  from,  or  of  an  award  of  the  commission  afiSrmed  upon  appeal, 
whereupon  said  court  shall  render  judgment  in  accordance  therewith  and 
notify  the  parties.  Such  judgment  shall  have  the  same  effect,  and  all 
proceedings  in  relation  thereto  shall  thereafter  be  the  same,  as  though 
said  judgment  had  been  rendered  in  a  suit  duly  heard  and  determined  by 
said  court :  Provided,  however,  that  where  the  payment  of  compensation 
is  insured  or  provided  for  in  accordance  with  the  provisions  of  this  law, 
no  such  judgment  shall  be  entered  nor  execution  thereon  issued,  except 
upon  application  to  the  court  and  for  good  cause  shown.    Upon  presenta- 
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tion  to  the  court  of  a  certified  copy  of  a  decision  of  the  commission  ending, 
diminishing  or  increasing  a  weekly  payment  under  the  provisions  of  this 
law,  particularly  of  section  3154  (ss),  the  court  shall  revoke  or  modify 
the  order  or  decree  to  conform  to  such  decision  of  the  commission.] 

Acts  1920,  p.  200. 

§  3154  (iii).  Proceedings  without  reasonable  grounds.  [If  the  com- 
mission or  any  court  before  whom  any  proceedings  are  brought  under  this 
law  shall  determine  that  such  proceedings  have  been  brought,  prosecuted 
or  defended  without  reasonable  ground,  it  may  assess  the  whole  cost  of 
the  proceedings  upon  the  party  who  has  brought  or  defended  them.] 

Acts  1920,  p.  201. 

§  3154  (jjj).  Appointment  of  physician.  [The  commission  or  any 
member  thereof  may,  upon  the  application  of  either  party  or  upon  its 
own  motion,  appoint  a  disinterested  and  duly  qualified  physician  or 
surgeon  to  make  any  necessary  medical  examination  of  the  employee  and 
to  testify  in  respect  thereto.  Said  physician  or  surgeon  shall  be  allowed 
traveling  expenses  and  a  reasonable  fee  to  be  fixed  by  the  commission, 
not  exceeding  ten  dollars  for  each  examination  and  report,  but  the  com- 
mission may  allow  additional  reasonable  amounts  in  extraordinary  cases. 
The  fees  and  expenses  of  such  physician  or  surgeon  shall  be  paid  by  the 
State.] 

Acts  1920,  p.  201. 

§  3154  (kkk).  Fees  of  attorneys  and  physicians.    Hospital  charges. 

[Fees  of  attorneys  and  physicians  and  charges  of  hospitals  for  services 
under  this  law  shall  be  reasonable  and  measured  according  to  the  em- 
ployee's station  and  shall  be  subject  to  the  approval  of  the  commission.] 

Acta  1920,  p.  202. 

§  3154  (111).  Questions  settled  by  commission.  [All  questions  arising 
under  this  law,  if  not  settled  by  agreements  of  the  parties  interested 
therein,  with  the  approval  of  the  commission,  shall  be  determined  by  the 
commission,  except  as  otherwise  herein  provided.] 

Acts  1920,  p.  202. 

§  3154  (mmm).  Record  of  injuries.  Records  of  commission.  Report 
on  termination  of  incapacity.  Penalty,  [(a)  Every  employer  who  accepts 
the  provisions  of  this  law  relative  to  the  payment  of  compensation,  shall 
hereafter  keep  a  record  of  all  injuries,  fatal  or  otherwise,  received  by  his 
employees  in  the  course  of  their  employment,  on  blanks  approved  by  the 
commission.  Within  ten  days  after  the  occurrence  and  knowledge  thereof, 
as  provided  in  section  3154  (w),  of  an  injury  to  an  employee  requiring 
medical  or  surgical  treatment,  or  causing  his  absence  from  work  for  more 
than  fourteen  days,  a  report  thereof  shall  be  made  in  writing  and  mailed 
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to  the  commission  on  blanks  to  be  procured  from  the  commission  for  this 
purpose,  (b)  The  records  of  the  commission,  in  so  far  as  they  refer  to 
accidents,  injuries  and  settlements,  shall  not  be  open  to  the  public;  but 
only  to  the  parties  satisfying  the  commission  of  their  interest  in  such 
records  and  the  right  to  inspect  them,  (c)  Upon  the  termination  of  the 
disability  of  the  injured  employee,  the  employer  shaU  make  a  supple- 
mentary report  to  the  commission  on  blanks  to  be  procured  from  the 
commission  for  the  purpose,  (d)  The  said  report  shall  contain  the  name, 
nature  and  location  of  the  business  of  the  employer,  and  name,  age,  sex, 
and  wages  and  occupation  of  the  injured  employee,  and  shall  state  the 
date  and  hour  of  the  accident  causing  the  injury,  the  nature  and  cause  of 
the  injury  and  such  other  information  as  may  be  required  by  the  com- 
mission, (e)  Any  such  employer  who  refuses  or  wilfully  neglects  to  make 
the  report  required  by  this  section  shall  be  liable  for  a  penalty  of  not 
more  than  twenty-five  dollars  for  each  refusal  or  wilful  neglect,  to  be 
recoverable  in  any  court  of  competent  jurisdiction  in  a  suit  by  the  com- 
mission.] 

Acts  1920,  p.  202. 

§  3154  (nnn).  Insurance.  Security.  [Every  employer  who  accepts  the 
provisions  of  this  law  relative  to  the  payment  of  compensation  shall  fully 
insure  and  keep  fully  insured,  unless  otherwise  ordered  or  permitted  by 
the  commission,  his  liability  thereunder  in  some  corporation,  association, 
or  organization,  licensed  as  provided  by  law,  to  transact  the  business  of 
workmen 's  compensation  insurance  in  this  State,  or  in  some  mutual 
insurance  association  formed  by  a  group  of  employers  so  licensed,  or  shall 
furnish  to  the  commission  satisfactory  proof  of  his  financial  ability  to  pay 
direct  the  compensation  in  the  amount  and  manner  and  when  due  as 
provided  for  in  this  law.  In  the  latter  case  the  commission  may  in  its 
discretion  require  the  deposit  of  an  acceptable  security,  indemnity  or 
bond  to  secure  the  payment  of  compensation  liabilities  as  they  are 
incurred:  Provided,  that  it  shall  be  satisfactory  proof  of  the  employer's 
financial  abiUty  to  pay  direct  the  compensation  in  the  amount  and  manner 
when  due,  as  provided  for  in  this  law,  and  acceptable  security,  indemnity 
or  bond  to  secure  the  payment  of  compensation  liabilities  as  they  are 
incurred,  if  the  employer  shall  show  to  the  commission  that  he  is  a 
member  of  a  mutual  insurance  company,  duly  licensed  to  do  business  in 
this  State  by  the  insurance  commissioner,  as  provided  by  the  laws  of  this 
State,  or  of  an  association  or  group  of  employers,  so  licensed,  and  as  such 
is  exchanging  contracts  of  insurance  with  the  employers  of  this  and  other 
States,  through  a  medium  as  specified  and  located  in  their  agreements 
between  each  other,  but  this  proviso  shall  in  no  wise  restrict  or  qualify 


Digitized  by 


Google 


885  THIRD  TITLE— CHAP.  4,  ART.    6.     §§   3154(ooo)-3154(qqq) 

Workmen 's   compensation. 

the  right  of  self-insurance  as  hereinbefore  authorized.     Nothing  herein 
shall  be  construed  to  require  an  employer  to  place  his  entire  insurance  in 
a  single  insurance  carrier.] 
Acts  1920,  p.  203. 

§  3154  (ooo).  Evidence  of  compliance  with  section  3164  (nnn).  Refusal 
to  comply,  [(a)  Every  employer  accepting  the  compensation  provisions 
of  this  law  shall  within  thirty  days  after  this  law  takes  effect  file  with  the 
commission  in  form  prescribed  by  it,  and  thereafter  annually,  or  as  often 
as  the  commission,  in  its  discretion,  may  deem  necessary,  evidence  satis- 
factory to  the  commission  of  his  compliance  with  the  provisions  of  section 
3154  (nnn)  and  all  others  relating  thereto,  (b)  If  such  employer  refuses 
or  wilfully  neglects  to  comply  with  these  provisions  he  shall  be  punished 
by  a  fine  of  not  less  than  $10.00  nor  more  than  $100.00  and  after  such 
conviction  shall  be  subject  to  a  fine  of  not  less  than  one  dollar  nor  more 
than  ten  dollars  for  each  day  of  such  refusal  or  neglect,  and  until  he  shall 
comply  with  such  provisions,  and  also  such  employer  shall  be  liable  during 
continuance  of  such  refusal  or  neglect  to  an  employee,  at  the  option  of 
the  employee,  either  for  compensation  under  this  law  or  at  law  in  the 
same  manner  as  provided  in  section  3154  (p).] 

Acts  1920,  p.  204. 

§  3154  (ppp).  Certificate.  [Whenever  an  employer  has  complied  with 
the  provisions  of  section  3154  (nnn),  relating  to  self -insurance,  the  com- 
mission shall  issue  to  such  employer  a  certificate  which  shall  remain  in 
force  for  a  period  fixed  by  the  commission,  but  the  commission  may  upon 
at  least  sixty  days'  notice  and  hearing  to  the  employer  revoke  the  certifi- 
cate upon  satisfactory  evidence  for  such  revocation  having  been  presented. 
At  any  time  after  such  revocation  the  commission  may  grant  a  new 
certificate  to  the  employer  upon  his  petition.] 

Acts  1920,  p.  204. 

§  3154  (qqq).  Substitute  systems.  Termination,  [(a)  Subject  to  the 
approval  of  the  commission,  any  employer  may  enter  into  or  continue  any 
agreement  with  his  employees  to  provide  a  system  of  compensation,  benefit 
or  insurance  in  lieu  of  the  compensation  and  insurance  provided  by  this 
law.  No  such  substitute  system  shall  be  approved  unless  it  confers  benefits 
upon  injured  employees  at  least  equivalent  to  the  benefits  provided  by 
this  law,  nor  if  it  requires  contribution  from  the  employees  unless  it 
confers  benefits  in  addition  to  those  provided  under  this  law  at  least 
commensurate  with  such  contribution,  (b)  Such  substitute  system  may 
be  terminated  by  the  commission  on  reasonable  notice  and  hearing 
to  the  interested  parties  if  it  shall  appear  that  the  same  is  not  fairly 
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administered  or  if  its  operation  shall  disclose  defects  threatening  its 
solvency,  or  if  for  any  substantial  reason  it  fails  to  accomplish  the  purpose 
of  this  law;  and  in  this  case  the  commission  shall  determine  upon  the 
proper  distribution  of  all  remaining  assets,  if  any,  subject  to  the  right  of 
any  party  at  interest  to  take  an  appeal  to  the  superior  court  of  the  county 
wherein  the  principal  oflSce  or  chief  place  of  business  of  the  employer  is 
located.] 

Acts  1920,  p.  205. 

§  3154  (rrr).  Knowledge  of  injury.  [All  policies  insuring  the  payment 
of  compensation  under  this  law,  including  all  contracts  of  mutual,  recip- 
rocal or  inter-insurance,  must  contain  a  clause  to  the  effect  that  as  between 
the  employer  and  the  insurer  or  insurers  the  notice  to  or  knowledge  of 
the  occurrence  of  the  injury  on  the  part  of  the  insured  employer  shall  be 
deemed  notice  or  knowledge,  as  the  case  may  be,  on  the  part  of  the  insurer 
or  insurers ;  that  jurisdiction  of  the  insured  for  the  purpose  of  this  law 
shall  be  jurisdiction  of  the  insurer  or  insurers;  and  that  the  insurer  or 
insurers  shall  in  all  things  be  bound  by  and  subject  to  the  awards,  judg- 
ments or  decrees  rendered  against  such  insured  employer.] 

Acts  1920,  p.  205. 

§  3154  (sss).  Policy  or  contract  of  insurance.  [No  policy  or  contract 
of  insurance  against  liability  arising  under  this  law  shall  be  issued  unless 
it  contains  the  agreement  of  the  insurer  or  insurers  that  it  will  promptly 
.  pay  to  the  person  entitled  to  same  all  benefits  conferred  by  this  law,  and 
all  installments  of  the  compensation  that  may  be  awarded  or  agreed  upon, 
and  that  the  obligation  shall  not  be  aflfected  by  any  default  of  the  insured 
after  the  injury  or  by  any  default  in  giving  notice  required  by  such 
policy,  or  otherwise.  Such  agreement  shall  be  construed  to  be  a  direct 
promise  by  the  insurer  or  insurers  to  the  person  entitled  to  compensation 
enforceable  in  his  name.] 
Acts  1920,  p.  206. 

§  3154  (ttt).  Policies  subject  to  this  law.  Exceptions,  [(a)  Every 
policy  for  the  insurance  of  the  compensation  herein  provided,  or  against 
liability  therefor,  including  all  contracts  of  mutual,  reciprocal  or  inter- 
insurance,  shall  be  deemed  to  be  made  subject  to  the  provisions  of  this 
law.  No  corporation,  association  or  organization,  and  no  mutual,  recip- 
rocal or  inter-insurers  shall  enter  into  or  make  any  such  policy  or  contract 
of  insurance  unless  its  form  shall  have  been  approved  by  the  commission, 
(b)  This  law  shall  not  apply  to  policies  of  insurance  against  loss  from 
explosion  of  boilers  or  fly  wheels  or  other  similar  catastrophe  hazards.] 

Acts  1920,  p.  206. 
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§  3154  (uuu).  Rates  of  iiiBtirance  carriers.     Report  to  commission. 

[(a)  The  rates  charged  by  all  carriers  of  insurance,  including  the  parties 
to  any  mutual,  reciprocal,  or  other  plan  or  scheme,  writing  insurance 
against  the  liability  for  compensation  under  this  law,  shall  be  fair,  reason- 
able and  adequate,  with  due  allowance  for  merit  rating,  and  all  risks  of 
the  same  kind  and  degree  of  hazard,  shall  be  written  at  the  same  rate  by 
the  same  carrier.  The  basic  rates  for  policies  oi*  contracts  of  insurance 
against  liability  for  compensation  under  this  law  shall  be  filed  with  the 
insurance  commissioner  for  his  approval,  and  no  pelicy  of  insurance 
against  such  liability  shall  be  valid  until  the  basic  rate  thereof  has  been 
filed  with,  approved  and  not  subsequently  disapproved,  by  the  insurance 
commissioner.  Any  plan  or  scheme  for  modification  of  such  basic  rates 
by  physical  inspection  or  experience  or  merit  rating  shall  likewise  be  filed 
with  the  insurance  commissioner  and  by  him  approved,  and  no  carrier  of 
insurance  shall  write  any  such  policy  or  contract  until  after  filing  and 
approval  of  a  basic  rate  therefor  and  a  schedule  or  plan  to  be  employed  in 
producing  individual  rates  for  risks,  (b)  Each  such  insurance  carrier, 
including  the  parties  to  any  mutual,  reciprocal,  or  other  plan  or  scheme 
writing  insurance  against  the  liability  for  compensation  under  this  law, 
shall  report  to  the  insurance  commissioner  as  provided  by  law,  and  in 
accordance  with  such  reasonable  rules  as  the  insurance  commissioner  may 
at  any  time  prescribe  for  the  purpose  of  determining  the  solvency  of  the 
carrier,  and  the  adequacy  or  reasonableness  of  its  rates  and  reserves ;  for 
such  purpose  the  insurance  commissioner  may  inspect  all  the  books  and 
records  of  such  insurance  carrier  and  of  its  agent  or  agents,  and  examine 
its  agents,  officers  and  directors  under  oath.] 
Acts  1920,  p.  206. 

§  3154  (wv).  Effect  of  nnconstitutionality  of  part  of  law.  [If  any 
section  of  the  provisions  of  this  law  be  decided  by  the  courts  to  be  uncon- 
stitutional or  invalid,  the  same  shall  not  aflfect  the  validity  of  this  law  as 
a  whole  or  any  part  thereof  other  than  the  part  so  decided  to  be  unconsti- 
tutional or  invalid.] 

Acts  1920,  p.  207. 

§  3154  (www).  When  law  effective.  [This  law,  except  as  prescribed 
in  section  3154  (xx),  shall  become  effective  March  1,  1921,  and  section 
3154  (xx)  shall  become  effective  October  1,  1920.] 

Acts  1920,  p.  207. 

§  3154  (xxx).  Tax  for  commission  expenses.  [For  the  purpose  of 
paying  the  expenses  of  this  commission,  there  shall  be  collected  from  the 
insurance  carriers  writing  this  class  of  insurance  in  Georgia,  a  tax  of  one 
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per  cent,  of  the  gross  earned  premiums,  this  to  be  in  addition  to  the  tax 
collected  by  the  insurance  department  under  the  general  tax  act.  This 
one  per  cent,  commission  shall  be  collected  by  the  secretary-treasurer  in 
the  same  manner  said  tax  is  now  collected  by  the  insurance  department. 
After  all  of  the  expenses,  including  salaries  and  traveling  expenses  of  the 
commission  and  such  deputies  as  may  be  authorized,  have  been  paid  the 
remainder  of  the  money  collected  by  the  secretary-treasurer  shall  be 
turned  into  the  State  treasury  in  the  manner  prescribed  by  law.] 
Acts  1920,  p.  207 
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FOURTH  TITLE. 

Of  Relations  Arising  from  Contracts. 


GHAPTEB  1. 
Of  Partnership. 


ARTICLE  1. 
Oeneral  Principles. 


§  3155.  (§  2626.)  How  created. 

Cliarge:  Where  sole  issue  was  whether 
two  of  four  defendants  were  partners 
of  the  others  not  error  to  instruct 
that  question  was  partnership  or  no 
partnership  and  whether  defendants 
were  members  of  defendant  firm 
when  goods  were  bought.  143/170  (2) 
(84  S.  E.  453). 

Request  here  to  charge  this  section 
was  too  general  and  indefinite,  even 
if  principles  embodied  were  appli- 
cable to  issues  and  evidence.  15  App. 
736  (3)   (84  S.  E.  185). 

Contract:  Agreement  in  paper  under 
seal  here  conveying  property  to  se- 
cure note,  also  to  pay  part  of  profits 
of  mill  on  the  note,  did  not  amount 
to  partnership  agreement  in  reference 
to  milling  business.  145/83,  84  (2) 
(88  S.  E.  545). 

Written  agreement  showing  creation 
of  partnership  was  binding  upon  one 
who  did  not  sign  same,  where  he  ac- 
cepted possession  under  it  and  en- 
gaged in  partnership  enterprise  as 
member  of  the  firm.  146/305,  306  (1) 
(91  S.  E.  89). 

Under  contract  set  forth  in  petition 
here  and  the  allegations  thereof,  there 
was  neither  a  partnership  between  the 
parties  nor  a  tenancy  in  common.  18 
App.  479   (89  S.  E.  631). 

Entity:  Partnership,  regardless  of  firm 
name,  is  an  entity  prima  facie  distinct 
from  any  other  partnership  or  person. 
16  App.  43  (2)   (84  S.  E.  494). 

Proof  of  partnership  may  be  made  by 
statements    or    admissions    of    the    al- 


leged partners.  13  App.  640  (1)  (79  S. 
E.  759). 

Where  suit  is  brought  against  part- 
nership on  note,  and  defendants  al- 
lege that  maker  was  not  a  member  of 
the  firm,  while  admissions  of  that 
person  made  in  absence  of  others 
would  not  be  proof  of  the  partner- 
ship, yet  where  each  of  the  alleged 
partners  admitted  that  he  himself 
was  a  member,  their  admissions 
would  be  sufficient  to  show  existence 
of  the  firm.     Id. 

Under  plea  denying  partnership, 
evidence  of  defendant's  conduct  in 
and  about  business  of  alleged  partner- 
ship was  admissible.  15  App.  280  (2) 
(82  S.  E.  918). 

Whether  collection  of  accounts,  in- 
dorsement of  notes,  and  other  acts 
indicating  control  over  business,  cre- 
ated presumption  that  defendant  was 
partner,  was  for  jury.    Id. 

Writing  signed  by  defendant  as 
'*  treasurer ' '  of  firm  was  admissible  to 
prove  existence  of  partnership,  though 
it  did  not  appear  that  plaintiff  knew 
of  partnership  prior  to  extending 
credit.    Id.    280  (3). 

Declaration  of  alleged  partner,  who 
interposed  defense  of  no  partnership, 
in  nature  of  admission  that  he  was 
member  thereof,  is  admissible.     Id. 

Evidence  in  action  against  firm  and 
individual  members  thereof  held  to 
sustain  finding  against  defendant's 
plea  of  nonpartnership.  15  App.  786 
(6)  (84  S.  E.  219). 
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Where  business  was  conducted  by 
one  partner  who  borrowed  money  for 
alleged  partnership,  competent  to 
show  that  other  partner  knew  of  bor- 
rowing and  did  not  object.  17  App. 
639  (3)   (87  8.  E.  906). 

Where  maker  of  note  conveyed 
property  as  security  and  agreed  to 
pay  part  of  profits  of  mill,  letter  here 
by  payee  to  maker,  referring  to  in- 
terest on  amount  due  and  payee's 
share  of  profits,  did  not  show  a  part- 
nership in  the  milling  business. 
145/83,  84  (3)   (88  8.  E.  545). 

Where  verified  plea  of  no  partner- 
ship was  duly  filed,  it  was  incumbent 
upon  plaintiff  to  prove  existence  of 
partnership.  20  App.  152  (92  8.  E. 
759). 

The  issue  of  partnership  or  no 
partnership   raised   by  pleadings   here 

§  3156.  (§  2627.)  Extent  of  partnership. 


was  broad  enough  to  authorize  proof 
by  plaintiff  of  either  a  partnership  in 
fact  or  an  ostensible  partnership,  and 
it  was  therefore  error  to  exclude  writ- 
ings signed  by  defendants  which  plain- 
tiff offered  in  evidence  and  which  were 
competent  to  show  partnership  in  fact, 
though  such  writings,  in  absence  of 
proof  that  plaintiff,  when  entering  into 
the  contract  sued  upon,  relied  upon  or 
was  misled  by  admissions  in  the  ex- 
cluded writings  were  not  admissible  to 
show  an  ostensible  partnership.  23 
App.  580  (99  8.  E.  44). 
Services:  Contract  stipulating  merely 
that  one  contracting  party  should  re- 
ceive as  compensation  for  services 
one-half  of  profits  of  business  was 
not  contract  of  partnership.  15  App. 
564  (84  8.  E.  93). 


8tated.  140/26,  30  (78  8.  E.  345); 
16  App.  91,  94  (84  8.  E.  606). 
Oliarge:  Bequest  here  to  charge  this 
section  was  too  general  and  indefinite, 
even  if  principles  embodied  were  ap- 
plicable to  issues  and  evidence.  15 
App.  736  (3)   (84  8.  E.  185). 


Promissory  note  payable  to  partnership 
may  be  transferred  upon  individual  in- 
dorsement of  all  the  copartners,  with- 
out any  indorsement  in  the  firm  name, 
as  well  as  in  the  firm  name  by  any  one 
or  more  of  the  partners  having  au- 
thority so  to  do.  21  App.  741  (5) 
(95  8.  E.  15). 


§  3157.  (§  2628.)  Open  partner,  etc. 

Charge  on  law  of  partnership  in  action 
against  firm  on  account  held  to  ac- 
cord with  this  section,  and  to  be 
properly  adjusted  to  evidence.  15 
App.  280,  281  (5)  (82  8.  E.  918). 

Request  here  to  charge  this  section 
was  too  general  and  indefinite,  even  if 
principles  embodied  were  applicable 
to  issues  and  evidence.  15  App.  736 
(3)  (84  8.  E.  185). 

Evidence  here,  in  suit  against  one  as 
administrator  and  guardian,  and  in- 
dividually, and  others,  seeking  to  reach 
and  apply  assets,  showed  that  adminis- 
trator was  conducting  business  of  in- 
testate for  benefit  of  other  defendants 
as  real  equitable  owners.  147/695  (95 
8.  F.  255). 


The  issue  of  partnership  or  no  part- 
nership raised  by  pleadings  here  was 
broad  enough  to  authorize  proof  by 
plaintiff  of  either  a  partnership  in  fact 
or  an  ostensible  partnership,  and  it 
was  therefore  error  to  exclude  writings 
signed  by  defendants  which  plaintiff 
offered  in  evidence  and  which  were 
competent  to  show  partnership  in  fact, 
though  such  writings,  in  absence  of 
proof  that  plaintiff,  when  entering  into 
the  contract  sued  upon,  relied  upon 
or  was  misled  by  admissions  in  the  ex- 
cluded writings,  were  not  admissible  to 
show  an  ostensible  partnership.  23 
App.  508  (99  8.  E.  44). 


§  3158.  (§  2629.)  What  constitutes  a  partnership. 

stated.     149/754  (1)   (102  8.  E.  619). 


Oliarge  on  what  constitutes  partnership 
relative  to  third  persons  was  not 
erroneous    where    it    was    in    substan- 


tially   the    language    of    this    section. 
143/170  (3)    (84  8.  E.  453). 
Bequest  here  to  charge  this  section 
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was  too  general  and  indefinite,  even 
if  principles  embodied  were  applicable 
to  issues  and  evidence.  15  App.  736 
(3)  (84  S.  E.  185). 

Holding  oat:  Where  business  was  con- 
ducted in  name  of  **E.  &  Co.,"  not 
only  without  objection  from  B.,  but 
with  his  full  knowledge  and  consent, 
and  credit  was  asked  for  and  obtained 
from  plaintiff  in  name  of  the  firm,  on 
faith  of  membership  of  R.  in  the  firm, 
and  evidence  authorized  inference  that 
he  connived  at  the  use  of  his  name 
for  this  purpose,  he  is  liable.  18  App. 
53  (1)  (88  S.  E.  796). 

One  who  tacitly  permits  himself  to 
be  held  out  to  the  public  as  a  partner, 
though  in  fact  having  no  interest  in 
partnership,  will  be  estopped  to  deny 
connection  with  firm,  and  will  be 
bound,  where  opposite  party  was  mis- 
led by  putative  status  and  acted 
thereon.    23  App.  265  (98  8.  E.  102). 

Where  person  knows  that  his  name 
is  being  used  as  that  of  a  member  of 
a  firm,  and  that  he  is  being  held  out 
as  partner  in  particular  business,  he 
must  not  only  prohibit  such  use,  but 
must  take  such  steps  as  ordinarily 
prudent  person  would  take  in  circum- 
stances to  notify  public,  as  well  as 
individuals  to  whom  he  knows  that 
he  has  been  so  held  out  as  partner, 
that  he  is  not  a  partner.  23  App.  265 
(98  8.  E.  102). 

Joint  interest  in  property:  Where  two 
individual  owners  of  horses  agreed 
to  furnish  them  to  third  person  and 
to  divide  profits,  but  there  was  no 
agreement  for  joint  ownership  of 
horses,  partnership  could  not,  as 
such,   sue   hirer   for   negligent   killing 


of  horse.     14  App.  209   (1)    (80  8.  E. 
702). 

Petition  alleging  partnership,  and  that 
plaintiff  was  wrongfully  excluded 
from  business,  and  praying  account- 
ing, but  not  showing  terms  or  plain- 
tiff's interest  in  the  profits,  is  demur- 
rable.   144/316  (87  8.  E.  20). 

Profits:  Where,  in  action  against  two 
defendants,  one  of  them  denied  part- 
nership alleged,  instruction  that  if  de- 
fendants entered  into  business,  and 
after  expenses  were  paid  net  profits 
were  to  be  divided  between  them,  it 
would  constitute  partnership,  and 
both  parties  would  be  liable  for  firm 
debts,  was  proper.  141/594  (3)  (81 
8.  E.  866). 

Contract  stipulating  merely  that 
one  contracting  party  should  receive 
as  compensation  for  services  one-half 
of  profits  of  business  was  not  con- 
tract of  partnership.  15  App.  564  (84 
8.  E.  93). 

Petition  alleging  facts  showing  that 
plaintiff  and  defendant  each  owned 
half  interest  in  mill,  and  to  be  entitled 
to  profits  after  payment  of  purchase 
price,  and  defendant's  refusal  to  ac- 
count to  plaintiff  and  withholding  of 
entire  partnership  property,  stated 
cause  of  action  for  appointment  of  re- 
ceiver, to  pay  off  partnership  indebted- 
ness, and  for  accounting,  and  payment 
of  any  profits  to  each  party  entitled 
thereto.     149/754  (2)   (102  8.  E.  159). 

Question  for  jury:  Partnership  or  no 
partnership  is  generally  mixed  ques- 
tion of  law  and  fact,  and  cannot  be 
resolved  as  matter  of  law  unless  ver- 
dict one  way  or  other  is  demanded  by 
evidence.  17  App.  639  (2)  (87  8.  E. 
906). 


§  3162.  (§  2633.)  How  it  is  dissolved. 


Evidence  that  there  were  outstanding 
debts  and  no  final  settlement  sus- 
tained finding  that  partnership  be- 
tween plaintiffs  had  not  been  dis- 
solved before  commencement  of  suit 
in  firm  name.  16  App.  344  (4)  (85 
8.  E.  790). 

Becelver:  Where  both  parties  to  dis- 
solution proceedings  prayed  for  dis- 
solution and  accounting,  and  the  judge 


was  authorized  to  find  that  both 
parties  violated  the  reciprocal  duties 
of  each  to  the  other,  not  abuse  of  dis- 
cretion to  grant  injunction  and  ap- 
point receiver,  although  neither  part- 
ner was  insolvent,  and  the  excepting 
partner  offered  to  give  bond  for  proper 
accounting  as  to  assets  in  his  hands. 
140/248  (1)  (78  8.  E.  902). 
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3163.  (§  2634.)  Notice  of  dissolution. 


Creditors:  The  word  **  creditors '  ^  is  not 
limited  to  persons  who  were  creditors 
of  partnership  at  time  of  dissolution; 
person  who  had  previously  sold  goods 
and  given  credit  to  firm  during  its 
continuance  is  within  its  meaning,  aud 
actual  notice  must  be  given  to  such 
person  as  a  creditor.  18  App.  262  (1) 
(89  S.  E.  458). 

Where  evidence  fails  to  show  af- 
firmatively that  plaintiff  had  ever  been 
creditor  of  partnership  prior  to  its  dis- 
solution, actual  personal  notice  of  such 
dissolution  by  withdrawal  of  one  of 
the  members  is  not  indispensable  to 
discharge  of  retiring  partner  from 
liability  on  account  of  goods  purchased. 
18  App.  262   (2)    (89  S.  E.  458). 

Note:  Where  note  signed  in  firm  name 
by  partner  and  manager  is  accepted 
in  settlement  of  account  against  firm, 
partners  are  bound,  though  partner- 
ship has  been  dissolved  without  notice 


to  creditor.  15  App.  334  (1)  (83  S.  E. 
158). 
Notice:  Where,  after  dissolution  of 
partnership,  former  member  of  firm,  on 
being  offered  goods  for  sale  by  travel- 
ing salesman  for  dealer  who  before 
dissolution  sold  goods  to  firm,  tells 
salesman  that  he  is  no  longer  member 
of  the  firm,  this  is  notice  of  the  dis- 
solution to  the  dealer  represented  by 
the  salesman.  21  App.  576  (94  S.  E. 
820). 

Proof  that  plaintiff  had  subsequent- 
ly proceeded  against  partner  in  bank- 
ruptcy by  proving  claim  in  dispute  as 
individual  liability  of  that  partner  for 
goods  sold  and  delivered  to  such  part- 
ner furnished  sufticient  corroboration 
to  sustain  finding  in  accordance  with 
presumption  raised  by  defendant's 
testimony  as  to  sending  of  notice  of 
dissolution  of  partnership.  23  App. 
261  (1)   (98  S.  E.  111). 


§  3164.  (§  2635.)  Effect  of  dissolution. 

Cited.     15  App.  334,  336   (83  S.  E.  158). 

Account:  Trover  will  not  lie  where  title  Dues 
to  property  rests  in  partnership,  and 
plaintiff's  interest  therein  cannot  be 
determined  until  a  full  partnership 
accounting  has  been  had.  13  App.  518 
(2)    (79  S.  E.  484). 

Action  for  partnership  accounting 
must  be  brought  in  superior  court  of 
county   of   defendant's   residence.      Id. 

Debts:  Where  W.  in  his  individual 
capacity  executed  and  delivered  deed 
to  land  to  secure  certain  indebtedness 
due  by  him  to  L.,  deed  stipulating  that 
it  was  given  to  secure  **any  and  all 
indebtedness''  which  W.  **may  here- 
after owe"  to  L.,  and  after  delivery 
of  deed  W.  became  member  of  partner 
ship  which  also  became  indebted  to  L., 
and  upon  dissolution  of  partnership 
with  knowledge  of  L.,  its  entire  in- 
debtedness due  L.  was  assumed  by  W., 
under  terms  of  security  deed,  when  W. 
assumed  debt  of  co-partnership,  it  be- 
came his  debt,  and  was  covered  by  the 
deed.     146/741    (1)    (92  S.  E.  214). 


Generally,  suit  can  not  be  main- 
tained by  member  of  unincorporated 
fraternal  association  to  recover  dues 
paid  by  him  to  his  partners  in  the 
association  in  accordance  with  the 
rules  of  the  partnership,  because  his 
membership  had  been  terminated  at 
their  option  and  against  his  will,  ex- 
cept for  an  accounting  in  a  court  of 
equity.  20  App.  391  (93  S.  E.  44). 
Surety:  Where  one  partner  continues 
business  after  retirement  of  other  and 
agrees  to  assume  firm 's  debts,  retir- 
ing partner  becomes  surety  for  co- 
partner. 17  App.  385  (1)  (87  S.  E. 
149). 

Where  creditor  on  sufficient  con- 
sideration extends  time  of  payment  of 
firm 's  debt  without  knowledge  or 
consent  of  retiring  partner,  of  whose 
retirement  he  knows,  retiring  partner 
is  released  from  indebtedness  assumed 
by  continuing  partner  at  time  of  re- 
tirement.    Id.  385   (2). 


§  3166.  (§  2637.)  Denial  by  defendant. 


Amendment:     Where  partners  sue  in  firm 
njinic,  partnership  need  not  be  proved, 


unless  denied  in  verified  plea;  this  was 
true    where    original    petition    alleged 
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that  paintiflP  was  a  corporation,  and 
partnership  was  alleged  in  amendment 
to  petition.  19  App.  429  (1)  (91  sS.  E. 
432). 

Burden:  Where  petition  alleges  that  de- 
fendant is  a  partnership,  and  there  is 
no  special  plea  of  no  partnership,  it 
is  not  incumbent  on  plaintiff  to  prove 
fact  of  partnership.  20  App.  739  (2) 
(93  S.  E.  231). 

Denial:  Where  uncontradicted  evidence, 
admitted  without  objection,  shows 
there  was  no  partnership,  verdict 
against  alleged  firm  should  be  set 
aside,  notwithstanding  defendant's 
omission  to  file  verified  plea  of  no 
partnership.  17  App.  760  (1)  (88  S. 
E.  695). 


Plea  which  merely  **  denies ''  that 
paragraph  of  petition  which  alleges 
fact  of  partnership  is  insufficient  as 
plea  of  no  partnership.  20  App.  739 
(2-a)  (93  S.  E.  231). 
Gaming:  Where  evidence  showed  that 
contract  entered  into  by  named  person 
in  behalf  of  certain  others  as  a  partner- 
ship was  a  gambling  contract  for 
future  delivery  of  cotton,  and  that 
such  others  were  not  a  partnership 
for  purpose  of  entering  into  such  con- 
tracts, court  did  not  err  in  directing 
verdict  in  favor  of  plea  of  nul  tiel 
partnership,  or  in  directing  verdict  for 
such  named  person.  23  App.  272  (97 
S.  E.  887). 


§  3167.  (§  2638.)  Suits  by  and  against. 

Stated.     140/26,  30  (78  S.  E.  345). 


Contract  with  partnership  forms  no  basis 
for  suit  in  favor  of  one  of  the  partners 
individually  against  the  other  con- 
tracting party.  21  App.  436  (94  S.  E. 
592). 

Evidence  affecting  one  or  more  partners 
is  not  inadmissible  in  action  against 
firm  and  individual  partners  because 
not  applicable  to  another  partner.  15 
App.  786  (5)   (84  S.  E.  219). 

Judgment  of  court  of  another  State  ren- 
dered against  but  one  of  three  per- 
sons sued  jointly  as  partners,  other 
two  not  having  been  served,  only 
bound  partnership  assets  and  individ- 
ual partner  served.  17  App.  652  (2) 
(87  S.  E.  1101). 

Rights   of   plaintiff  not    affected    by 
amendment   to   plea   showing   that   de-. 
fendants  signing  note  sued  on  signed 
separately,      not      collectively,      since 


judgment  against  partnership  would 
bind  not  only  assets  of  partnership, 
but  also  individual  property  of  part- 
ners, and  interest  of  either  in  partner- 
ship might  be  reached  by  garnishment. 
18  App.  206,  207  (3)   (89  S.  E.  156). 

Jurisdiction:  United  States  District 
Court  for  Southern  District  of  Georgia 
has  jurisdiction  of  suit  for  breach  of 
partnership  contract,  though  only  one 
of  the  partners  resided  within  district 
and  was  served.    250  Fed.  507. 

Process:  Where  partnership  of  two 
persons  residing  in  Fulton  county, 
having  place  of  business  in  Atlanta, 
was  sued  in  Atlanta  as  indorser,  and 
service  was  made  on  one  partner  re- 
siding in  Atlanta,  court  had  jurisdic- 
tion of  subject-matter.  16  App.  14,  15 
(4)    (84  S.  E.  483). 


ARTICLE  2. 
Bights  and  Liabilities  of  Partners  Among  Themselves. 
§  3169.  (§  2640.)  Interest  of  each. 


Good  will:  Allegation  in  action  for 
damages  brought  by  partnership  to  ef- 
fect that  one  partner  established  line 
of  patronage  and  built  up  good  trade 
prior  to  creation  of  partnership,  but 
which  fails  to  show  that  partnership 
succeeded   to   good  will   of   individual 


partner  mentioned,  is  defective,  and 
should  be  amended  or  dismissed  on 
special  demurrer  pointing  out  omis- 
sion. 18  App.  196  (2)  (89  S.  E.  188). 
Personal  services:  While  courts  do  not 
undertake  to  equalize  partners  with 
reference  to  personal  services  of  each, 
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yet  they  will  enforce  agreement  for 
such  allowance  made  by  partner;  this 
agreement  need  not  be  express,  if  it 
can  fairly  and  reasonably  be  implied 
from  actions  of  partners  and  from 
their  course  of  dealing,  or  from  cir- 
cumstances under  which  extra  services 
are  rendered.  147/178  (2)  (93  8.  E. 
289). 

Surviving  partner  here  in  action  by 
heirs  and  legatees  of  deceased  partner 
for  accounting  was  not  deprived  of 
right  to  extra  compensation  for 
services  because  of  statute   of  limita- 


tion. 147/178,  179  (2-b)  (93  8.  E. 
289). 

Profits:  Although  under  terms  of  con- 
tract defendants  were  not  required  to 
pay  for  interests  in  property  sold,  ex- 
cept from  net  profits,  all  of  the  part- 
ners were  bound  for  partnership  debts. 
146/305,  306  (2)   (91  8.  E.  89). 

Betraxit:  Where  action  is  brought  by 
two  equal  co-partners  on  right  of  ac- 
tion belonging  to  firm,  neither  party 
has  right  to  enter  retraxit  for  firm 
without  express  consent  of  other  part- 
ner.    24  App.  561   (5)    (101  S.  E.  708). 


§  3170.  (§  2641.)  Contribution  in  case  of  insolvent  partner. 


Limitations:  Bight  of  action  by  partner 
who  delivered  firm  property  to  defend- 
ants, partners,  for  contribution, 
relatively  to  difference  in  value  be- 
tween property  delivered  and  that  re- 
turned to  him  more  than  four  years 
before  commencement  of  suit,  and  cer- 
tain moneys  advanced  more  than  four 


years  before  suit,  was  barred  by 
statute  of  limitations;  but  right  of  ac- 
tion for  contribution  to  reimburse  him 
for  payment  of  firm  debts  which  were 
paid  by  him  less  than  four  years  be- 
fore institution  of  suit  was  not  barred. 
146/305,  306  (3)   (91  8.  E.  89). 


§  3171.  (§  2642.)  Good  faith  inter  se. 


Retraxit:  Where  action  is  brought  by 
two  equal  co-partners  on  right  of  ac- 
tion belonging  to  firm,  neither  party 


has  right  to  enter  retraxit  for  firm 
without  express  consent  of  other  part- 
ner.    24  App.  561   (5)   (101  S.  E.  708). 


§  3172.  (§  2643.)  Power  of  each  partner. 


Action:  Generally,  suit  can  not  be  main- 
tained by  member  of  unincorporated 
fraternal  association  to  recover  dues 
paid  by  him  to  his  partners  in  the  as- 
sociation in  accordance  with  the  rules 
of  the  partnership,  because  his  mem- 
bership had  been  terminated  at  their 
option  and  against  his  will,  except  for 
an  accounting  in  a  court  of  equity.  20 
App.  391  (93  8.  E.  44). 

Note:  Under  this  section  and  section 
3180  one  member  of  commercial  part- 
nership can  bind  it  by  signing  its 
name  to  a  note  under  seal  in  course 
of  business.  13  App.  640  (2)  (79  8. 
E.  759). 

Petition  specifically  alleging  that  named 
firm  were,  in  certain  year,  engaged  in 


mercantile  business,  and  among  other 
things  it  was  buying  and  selling  cot- 
ton, was  not  subject  to  demurrer  on 
ground  that  it  was  not  shown  that 
alleged  sale  was  within  scope  of  busi- 
ness of  said  firm,  it  being,  in  view  of 
allegation  as  to  bu3ring  and  selling 
cotton,  matter  of  defense  whether  or 
not  sale  of  cotton  by  defendants  was 
without  the  scope  of  the  partnership 
business.  23  App.  675,  676  (2)  (99 
8.  E.  308). 
Betrazit:  Where  action  is  brought  by 
two  equal  co-partners  on  right  of  ac- 
tion belonging  to  firm,  neither  party 
has  right  to  enter  retraxit  for  firm 
without  express  consent  of  other  part- 
ner.    24  App.  561  (5)  (101  8.  E.  708). 


§  3175.  (§  2646.)  Power  of  majority. 


PromiBSOiy  note  payable  to  partnership 
may  be  transferred  upon  individual  in- 
dorsement of  all  the  co-partners,  with- 
out any  indorsement  in  the  firm  name, 


as  well  as  in  the  firm  name  by  any  one 
or  more  of  the  partners  having  au- 
thority so  to  do.  21  App.  741  (5)  (95 
8.  E.  15). 
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Betrazit:  Where  action  is  brought  hy 
two  equal  co-partners  on  right  of  ac- 
tion belonging  to  firm,  neither  party 

§  3176.  (§  2647.)  Surviving  partner. 


has  right  to  enter  retraxit  for  firm 
without  express  consent  of  other  part- 
ner.    24  App.  561  (5)   (101  8.  E.  708). 


Contiiialng  business:  Surviving  partner 
has  no  right  to  continue  partnership 
business  as  going  concern  where 
neither  articles  of  partnership  nor  will 
of  deceased  partner  so  provides. 
147/178  (1)   (93  8.  E.  289). 

Where  surviving  partner  continues 
partnership  business,  which  is  banking 
business,  with  consent  of  devisees  and 
legatees  of  deceased  partner,  latter  are 
estopped  to  raise  issue  that  deposits 
subsequently  received  and  paid  out 
on  firm  liabilities  existing  at  death  of 
one    of    the    partners    should    not    be 


treated  a  s  partnership  liability. 
147/178   (1)    (93  S.  E.  289). 

Legal  representative  of  deceased  partner 
may  be  sued  in  same  action  with  sur- 
vivor, on  contract  of  the  firm.  23  App. 
805  (1)  (99  8.  E.  632). 

Parties:  Surviving  partner  was  entitled 
to  sue  for  tort  witnout  joining  per- 
sonal representative  of  deceased  part- 
ner where  articles  of  partnership  stip- 
ulated that  surviving  partner  could 
wind  up  the  business.  143/110  (1) 
(84  S.  E.  428). 


ARTICLE  3. 
Bifirhts  and  Liabilities  of  Partners  to  Third  Persons. 
§  3180.  (§  2651.)  Bonnd  by  acts  of  partner. 


Buying  and  soling:  Where  two  part- 
ners purchase  land,  taking  title  in  the 
name  of  one,  both  are  equitable 
owners  and  equitable  tenants  in 
common  of  the  land.  143/486  (85  S. 
E.  703). 

Where  goods  owned  by  partnership 
are  sold  by  partner,  partnership  may 
recover  purchase-price  in  its  own 
name  though  purchaser  has  no  knowl- 
edge of  existence  of  partnership.  13 
App.  457  (1)   (79  S.  E.  246). 

Partner  may  in  behalf  of  partner- 
ship transfer  in  writing  choses  in  ac-, 
tion  belonging  to  firm.  14  App.  209 
(3)   (80  8.  E.  670). 

Petition  specifically  alleging  that 
named  firm  were,  in  certain  year,  en- 
gaged in  mercantile  business,  and 
among  other  things  it  was  buying  and 
selling  cotton,  was  not  subject  to  de- 
murrer on  ground  that  it  was  not 
shown  that  alleged  sale  was  within 
scope  of  business  of  said  firm,  it  be- 
ing, in  view  of  allegation  as  to  buy- 
ing and  selling  cotton,  matter  of  de- 
fense whether  or  not  sale  of  cotton  by 
defendants  was  without  the  scope  of 
the  partnership  business.  23  App.  675, 
676  (2)  (99  8.  E.  308). 


Corporation:  Though  corporation  can 
not  generally  be  held  liable  as  a  part- 
ner, it  may,  as  co-adventurer  in  pro- 
motion of  proposed  corporation,  be 
held  liable,  as  a  co-obligor,  for  any 
debts  created  in  furtherance  of  ob- 
jects for  which  it  was  incorporated. 
18  App.  128  (3)  (88  S.  E.  921). 

Evidence:  Ground  of  motion  for  new 
trial  that  court  erred  in  permitting 
witness  to  testify  that  certain  man 
was  member  of  certain  firm  and  that 
he  had  told  witness  that  certain  debt 
had  been  paid  off,  because  it  was  not 
shown  that  such  man  had  any  au- 
thority to  make  certain  statement  as 
member  of  the  firm  cannot  be  con- 
sidered, since  it  appears  from  recitals 
in  such  ground  of  motion  that  such 
man  was  member  of  a  firm,  and  any 
statements  or  admissions  made  by  him 
as  such,  and  with  reference  to  matters 
connected  with  the  business  would  be 
binding  upon  the  firm.  23  App.  672 
(2)    (99  S.  E.  153). 

Kegotiable  Instrument:  Partner  can 
bind  firm  by  signing  its  name  to  note 
under  seal  in  course  of  the  business 
of  the  firm.  13  App.  640  (2)  (79  S. 
E.  759). 
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Prima  facie,  execution  of  negotiable 
note  in  name  of  partnership  is  within 
scope  of  partnership  business,*  and 
binds  firm  and  individual  members 
thereof.  18  App.  53  (2)  (88  S.  E. 
796). 

Promissory  note  payable  to  partner- 
ship may  be  transferred  upon  individ- 
ual indorsement  of  all  the  copartners, 
without  any  indorsement  in  the  firm 
name,  as  well  as  in  the  firm  name  by 
any  one  or  more  of  the  partners  hav- 
ing authority  so  to  do.  21  App.  741 
(5)   (95  S.  E.  15). 

Under  law  of  Florida,  which  governs 
contract  here,  defendant,  who  was 
member  of  partnership  engaged  in 
sawmill  business,  was  not  liable  on 
note    sued    on,    which    was    given    in 


partnership  name  by  his  partner,  for 
purchase  of  stock  in  corporation;  it 
appearing  that  note  was  given  without 
knowledge  or  consent  of  defendant, 
and  was  not  necessary  to  conduct  of 
partnership  business,  and  not  au- 
thorized by  contract  of  partnership, 
and  there  being  no  evidence  as  to 
course  of  dealings  authorizing  or 
ratifying  execution  of  note.  24  App. 
9  (100  S.  E.  22). 

Pleading:  Petition  here  in  action  against 
partners  was  not  demurrable  for  fail- 
ure to  state  cause  of  action  against 
one.  partner.  142/305,  306  (1)  (82  S. 
E.  886). 

Scope:  Any  partner  may  bind  other  by 
his  acts  within  scope  of  firm  business. 
15  App.  736  (2)    (84  S.  E.  185). 


3184.  (§  2655.)  Purchasing  from  partner. 


Set-off:  In  action  by  partnership  for 
price  of  partnership  property  sold 
by  one  partner,  defendant  could  not 
plead     a     set-off     based     on    contract 

§  3185.  (§  2656.)  Indorsements,  etc. 

Accommodation  indorsement:  Petition, 
in  action  on  note  here,  was  demurrable 
in  view  of  this  section,  except  as  to 
defendant    partner,    who    signed    name 


made  with  one  partner  in  his  indi- 
vidual capacity.  13  App. -457  (2)  (79 
S.  E.  246). 


of  firm  as  accommodation  indorsers, 
where  authority  to  so  sign  was  not 
alleged.      144/485,    486    (3)    (87    S.    E. 

385). 


§  3187.  (§  2658.)  For  torts  of  partner  or  servant. 

stated.     14  App.  56  (80  S.  E.  297). 

§  3188.  (§  2659.)  Power  after  dissolution. 


Cited.  15  App.  334,  336  (83  S.  E.  158). 
Continuing  business:  Surviving  partner 
has  no  right  to  continue  partnership 
business  as  going  concern  where  neither 
articles  of  partnership  nor  will  of  de- 
ceased partner  so  provides.  147/178 
(1)    (93  S.  E.  289). 

Where  surviving  partner  continues 
partnership  business,  which  is  banking 
business,  with  consent  of  devisees  and 
legatees  of  deceased  partner,  latter 
are  estopped  to  raise  issue  that  de- 
posits subsequently  received  and  paid 
out  on  firm  liabilities  existing  at  death 
of  one  of  the  partners  should  not  be 


treated  as  partnership  liabilitv. 
147/178  (1)  (93  S.  E.  289). 
Note:  Salesman  who  is  told  by  former 
member  of  partnership  that  he  is  no 
longer  a  member  of  the  firm,  and  who 
goes  to  the  other  member  of  the  firm 
and  receives  order  for  goods  signed  in 
the  firm's  name,  must  report  to  his 
firm  the  information  received  concern- 
ing the  dissolution,  and  his  failure  to 
do  so  would  not  prevent  the  member  of 
the  firm  who  had  retired  from  success- 
fully pleading  **no  partnership, '^ 
especially  when  sued  upon  note  given 
after  dissolution,  in  renewal  of  the  ac- 
count.   21  App.  576,  579  (94  S.  E.  820). 
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§  3189.  (§  2660.)  Disposition  of  assets  among  creditors. 

Mortgage   of   firm  may   be   attacked   by  when  both  the  firm  and  the  partners 

holders  of  liens  against  partners,  cov-  are  insolvent.     140/39   (3-b)    (78  S.  E. 

ering   same   property,   in  order   to   ob-  460). 
tain    priority    of    payment    of    claims, 

§  3190.  (§  2661.)  Oamishment  on  partner's  interest. 

Note:      Rights   of  plaintiff  not   affected  not    only    assets    of    partnership,    but 

by   amendment   to   plea   showing   that  also    individual    property   of   partners, 

defendants  signing  note  sued  on  signed  and   interest   of   either   in   partnership 

separately,  not  collectively,  since  judg-  might  be  reached  by  garnishment.     18 

ment   against   partnership   would    bind  App.  206,  207  (3)  (89  S.  E.  156). 


ARTICLE  4. 

Limited  Partnership. 

§  3202.  (§  2673.)  Alteration  of  names,  etc.,  deemed  a  dissolution. 
[Except  as  provided  in  this  section,  every  alteration  made  in  the  names 
of  the  general  partners,  in  the  nature  of  the  business,  or  in  the  capital  or 
shares  thereof  contributed,  held,  or  owned  or  to  be  contributed,  held,  or 
owned  by  any  of  the  special  partners,  or  the  death  of  any  partner,  whether 
general  or  special,  dissolves  the  limited  partnership,  or  if  such  partner- 
ship be  continued,  constitutes  such  partnership  a  general  partnership 
in  respect  to  all  business  transacted,  after  such  alterations  or  death,  un- 
less the  articles  of  partnership  provide  that  in  the  event  of  the  death  of 
a  partner  the  partnership  may  be  continued  by  the  survivors,  in  which 
case  it  shall  be  so  continued  with  the  consent  of  the  personal  represen- 
tatives of  the  deceased  partner,  and  the  personal  representative  may  suc- 
ceed to  the  partnership  rights  of  such  deceased  partner  and  continue  the 
business  the  same  as  if  such  partner  had  remained  alive.  But  any  spe- 
cial partner  may  from  time  to  time  increase  the  amount  of  capital  stock 
contributed,  held,  or  owned  by  him,  or  one  or  more  special  partners 
may  be  added  to  the  partnership,  on  actually  paying  in  an  additional 
amount  of  capital,  to  be  agreed  on  by  the  general  and  special  part- 
ners, and  on  tiling  in  the  olBce  of  the  clerk  with  whom  the  original  cer- 
tificate was  filed  an  additional  certificate  of  the  general  partners,  in  the 
partnership  name  verified  by  the  oath  of  one  of  them,  stating  the  in- 
crease of  capital  stock,  and  by  whom,  and  the  names  and  residences  of 
such  additional  special  partners,  and  whether  of  full  age,  and  the 
amounts  contributed  by  each  to  the  common  stock,  together  with  the 
affidavit  of  one  or  more  of  the  general  partners  stating  that  the  amounts 
specified  in  such  additional  certificates  have  been  actually  and  in  good 
faith  paid  in  cash;  and  such  alteration  does  not  make  the  partnership 
general.     No  additional  publication  of  the  terms  of  the  partnership,  nor 
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of  the  alteration  thereof,  is  required  in  any  of  the  cases  provided  in  this 
section.  Any  special  partner,  or  the  legal  representative  of  any  such 
special  partner  deceased,  may  sell  his  interest  in  the  partnership  or  any 
portion  thereof  without  working  a  dissolution  thereof  or  rendering  the 
partnership  general,  if  a  notice  of  such  sale  be  filed  within  10  days 
thereafter  in  the  oflSce  of  the  clerk  with  whom  the  original  certificate  of 
partnership  was  filed,  and  the  purchaser  thereof  thereupon  becomes  a 
special  partner,  with  the  same  rights  as  on  original  special  partner.]  (a) 
(a)  Acts  1919,  p.  96. 

Oeneral  Note  on .  Partnenliip. 

Baiikraptcy:     Fact   that   one   appointed  ship    funds    over    to    firm,    did    not 

receiver,    to    hold    funds    subject    to  exempt   him   from   rule   to   pay    over 

order  of  court,  and  firm  of  which  he  funds  on  demand  of  creditors  of  estate 

was     member,     were     declared    bank-  of  which  he  was  receiver.     144/54  (86 

rupts,   after   he   had   turned   receiver-  S.  E.  215). 


CHAPTEB  2. 
Debtor  and  Creditor. 


ABTICLB  1. 
Oeneral  Principles. 


SECTION  1. 
Kelation  Defined,  etc. 
§  3215.  (§  2686.)  Relation  of  debtor  and  creditor. 

Bankruptcy:     Under  bankruptcy  act  of  ant    introduced    in    evidence    certified 

July  1,  1898,  discharge  in  bankruptcy  copy  of  his  discharge,  it  was  not  error 

releases  bankrupt  from  all  his  provable  to   direct  verdict  in  his  favor,   there 

debts    except    those    specifically    men-  being  no  insistence  on  part  of  plain- 

tioned  in  Section  17  thereof,  which  in-  ^j^   ^^^^    .^.    ^j^   ^^^   ^^^^   ^^^j^^    ^^ 

eludes  those  which  have  not  been  duly  ^^^^^^    knowledge    of   proceedings    in 

scheduled  in  time  for  proof  and  allow-  y,^^^      ,      ,,  ^Lt  debt  and  name  of 

ance  with  name  of  creditor  if  known  to  ,.,                      .,,         ,,,,«. 

bankrupt,    unless    such    creditor    had  ^^«^^*«'  ^«'«  ^«*  ^^^^  scheduled.     24 

notice    or    knowledge    of    bankruptcy  ^pp.  613,  641  (1)  (101  8.  E.  696,  44  A. 

proceedings.     24  App.  386  (2)    (100  8.  S-  ^^p.  563). 

E.  776,  44  A.  B.  Rep.  437).  Creditor:     While  the  generic  meaning  of 

Where     evidence     showed     that     in-  the  term  "creditor"  is  that  stated  by 

debtedness   sued  on,   which  was  prov-  this   section,   its  meaning,   as   used   in 

able  in   bankruptcy,  was  in  existence  section  2220,  denotes  the  holder  of  an 

at  time  one  of  defendants  filed  peti-  obligation       arising       ex       contractu, 

tion   in  bankruptcy,  and  such  defend-  142/789  (83  8.  E.  852). 
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§  3218.  (§  2689.)  Attacking  jndgments. 

Cited.    143/572,  579  (87  8.  E.  760). 

§  3220.  (§  2691.)  CompTilsory  election. 


Scope  of  role:  Election  of  pledgee  as 
to  which  of  several  collateral  securities 
shall  be  resorted  to  to  enforce  unpaid 
debt  is  subject  to  equitable  principle 
known  as  marshaling  securities;  this 
rule  has  no  application  to  debtor  and 
creditor.     142/727  (83  S.  E.  657). 

Equitable     remedy     of     marshaling 
securities  will  not  be  so   extended  as 


to  delay  or  inconvenience  creditor  in 
collection  of  debt  secured  by  collateral 
notes,  by  confining  him  to  particular 
collaterals  at  instance  of  one  whose 
note  is  included  among  the  collaterals 
and  who  claims  equitable  set-off 
against  payee  of  his  note.  147/96  (2) 
(92  8.  E.  879). 


SECTION  2. 
Statute  of  Frands. 
§  3222.  (§  2693.)  Obligations  which  must  be  in  writing. 
2. 


8tated.     19  App.  486  (91  8.  E.  783). 

Amonnt:  Where  one  assumes  to  pay 
definite  amount  of  indebtedness  of 
another,  it  is  none  of  his  concern 
whether  debt  thus  assumed  is  greater 
or  less  than  actual  indebtedness.  18 
App.  401,  402  (6)   (89  8.  E.  436). 

Concurreiice  in  agreement:  Where  A 
agrees  orally  to  pay  to  B  a  debt  which 
G  owes  to  B,  to  take  the  transaction 
without  the  operation  of  the  statute 
of  frauds  it  must  appear  that  A,  B  and 
C  concurred  in  such  agreement.  20 
App.  102  (2)   (92  8.  E.  653). 

Consideration:  There  can  be  no  re- 
covery for  breach  of  oral  promise  to 
pay  another's  debt  where  other  party 
to  contract  has  not  either  partly  or 
wholly  performed  it  by  furnishing  in 
whole  or  in  part  consideration  which 
induced  promise.  14  App.  183  (80  8. 
E.  526).  8ee  15  App.  794  (84  8.  E. 
226). 

Promise  to  pay  debt  of  another  is 
void,  when  there  is  no  subsequent 
detriment  to  creditor  or  benefit  to 
debtor.  14  App.  661  (2)  (82  8.  E. 
161). 

Permission  to  pay  pre-existing  debt 
of  another  without  detriment  or  in- 
convenience to  creditor  or  benefit  to 
debtor  is  mere  nudum  pactum.  17 
App.  799  (1)   (88  8.  E.  689). 


.  Though  creditors  delayed  taking 
legal  steps  to  protect  interest  by 
reason  of  defendant's  promise  to  pay 
debt  of  another,  where  it  does  not 
appear  that  debt  of  original  debtor 
became  unenforceable,  creditors  did 
not  suffer  such  detriment  as  would 
constitute  consideration  for  promise. 
Id.  799  (lb). 

Promise  to  pay  existing  debt  of 
another,  which  has  only  love  and  af- 
fection for  consideration  and  which 
is  executory,  and  from  which  no  bene- 
fit accrues  to  promisor  or  to  debtor, 
is  nudum  pactum  and  cannot  be  en- 
forced. 146/778  (92  8.  E.  640). 
Corporation:  8tockholder 's  parol  promise 
to  answer  for  debts  of  corporation 
when  made  as  inducement  to  sale  of 
all  corporate  stock  was  not  enforce- 
able in  action  at  law.  17  App.  470 
(87  8.  E.  693). 

Promise  by  defendant  to  pay  to 
plaintiff  debt  due  plaintiff  by  a 
corporation  in  which  both  of  them 
were  stockholders  and  officers  is  with- 
in statute  of  frauds,  in  absence  of 
showing  of  any  official  act  of  the 
corporation  agreeing  to  substitution  of 
defendant  as  debtor,  or  that  plaintiff 
and  defendant  had  any  authority  to 
act  for  the   corporation  in  the  trans- 
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action,  or  that  corporation  was  ever 
legally  dissolved.  20  App.  102  (2)  (92 
S.  E.  653). 
Credit  to  promisor:  This  section  does 
not  apply  where  both  parties  were 
primarily  liable.  17  App.  382  (87  S. 
E.  157). 

Contract  in  consideration  of  third 
person  being  allowed  to  take  posses- 
sion of  and  remove  certain  property 
from  premises  of  B  to  premises  of  A, 
he  to  be  responsible  for  amount  due 
by  third  person  to  B  as  soon  as  amount 
could  be  ascertained,  was  original 
undertaking.  17  App.  391  (1)  (87  S. 
E.  152). 

Where  a  person  tells  another  to  let 
a  third  person  have  goods,  and  that 
he  will  see  that  the  debt  is  paid,  and 
credit  is  accordingly  given  the 
promisor,  the  promise  is  an  original 
and  not  a  collateral  undertaking,  and 
is  not  within  the  statute  of  frauds. 
19  App.  156  (1)   (91  8.  E.  239). 

Where  one  person  tells  another  to 
let  a  third  person  have  goods,  and  that 
he  will  see  that  the  debt  is  paid,  in 
order  that  the  promisor  shall  become 
bound,  it  is  requisite  that  the  credit 
shall  be  given  exclusively  to  the 
promisor.  19  App.  156  (2)  (91  S.  E. 
239). 

Where  a  promisor,  by  contract  with 
seller,  renders  himself  solely  re- 
sponsible for  sale  of  goods  furnished 
to  another,  and  seller  sy  enters  sale 
and  charges  items  upon  his  books  of 
account,  jury  may  find  accordingly 
even  though  party  to  whom  goods 
were  actually  furnished  was  ignorant 
of  such  contract  between  promisor  and 
seller,  and  regarded  himself  as  sole 
purchaser.  19  App.  156  (3)  (91  S.  E. 
239). 

Where  evidence  authorized  jury  to 
find  that  goods  were  furnished  to 
cropper  of  defendant  solely  on  defend- 
ant's credit,  and  upon  an  original  and 
not  a  collateral  undertaking  had  be- 
tween plaintiff  and  defendant,  promise 
of  defendant  was  binding,  and  does 
not  come  within  inhibition  of  statute 
of  frauds.  21  ^pp.  21  (2)  (93  S.  E. 
498). 

Testimony  by  plaintiff's  representa- 
tive that  his  recollection  was  that  K. 
said  to  him  to  let  T  have  certain  goods, 
and  he  would  see  that  such  representa- 


tive got  his  money,  and  that  such 
representative  charged  the  account  to 
T.  and  K.,  and  that  he  was  looking 
to  both  of  them  for  the  money,  and 
that  in  a  conversation  between  him 
and  K.,  in  the  presence  of  another,  K. 
said  that  he  did  not  tell  such  repre- 
sentative that  he  would  pay  for  the 
goods,  but  he  told  him  that  he  would 
see  that  such  representative  got  his 
money,  did  not  authorize  finding  that 
K. 's  contract  was  an  original  under- 
taking.   21  App.  157  (93  8.  E.  1017). 

Dividends:  Oral  guaranty  of  seller's 
agent  that  corporate  stock  sold  would 
pay  a  dividend  of  259^,  is  not  en- 
forceable under  the  statute  of  frauds, 
and  hence  can  afford  no  basis  for 
rescission  by  the  buyer.  13  App.  772, 
775  (80  8.  E.  32). 

Guaranty:  Where  defendant  stated  to 
a  prospective  vendor  that  if  ship- 
ments were  made  to  a  third  person 
he  would  guarantee  payment,  the 
promise  was  in  the  nature  of  a  guar- 
anty and  not  binding  when  not  in 
writing.     141/48   (80  8.  E.  285). 

Identification:  Writing  relied  on  to 
satisfy  this  provision  must,  either  it- 
self or  in  connection  with  other  writ- 
ings, identify  the  debt  which  is  sub- 
ject of  the  promise,  without  aid  of 
parol  evidence.  20  App.  102  (3)  (92 
8.  E.  653);  24  App.  496  (1)  (101  8.  E. 
194). 

Indemnify:  Promise  to  indemnify  an- 
other for  becoming  security  is  not 
within  this  section,  and  need  not  be 
in  writing,  and  promisee  may  re- 
cover all  moneys  he  was  compelled 
to  pay  by  virtue  of  bond  entered  into 
and  where  person  induced  by  promise 
of  indemnity  to  sign  bond  voluntarily 
pays  amount  to  discharge  liability 
before  it  has  been  legally  fixed,  he  can- 
not recover  sum  paid  from  promisor. 
17  App.  803  (1)  (88  8.  E.  690). 

Nonsuit:  Where  plaintiff's  evidence 
clearly  showed  promise  by  defendant 
to  answer  for  debt,  default,  or  mis- 
carriage of  another,  and  such  promise 
was  basis  of  suit,  and  plaintiff's 
evidence  further  showed  that  promise 
had  never  been  in  writing,  defendant's 
motion  for  nonsuit,  expressly  based  on 
this  ground,  should  have  been  sus- 
tained. 19  App.  657  (2)  (91  8.  E. 
999). 
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Notes:  Where,  for  valuable  considera- 
tion, original  undertaking  is  entered 
upon  by  new  promisor,  fact  that  in  so 
doing  he  agreed  to  execute  notes  in 
settlement  of  debt,  which  he  fails  and 
refuses  to  do,  would  not  operate  to 
relieve  such  promisor  from  his  obliga- 
tion, but  upon  such  default  he  becomes 
liable  for  the  debt  so  assumed,  in  the 
manner  and  to  the  extent  of  his  agree- 
ment.    21  App.  44  (3)   (93  8.  E.  510). 

Substitution:  Agreement  of  creditor, 
debtor,  and  one  owing  the  debtor, 
that  the  last  named  should  pay  the 
debtor's  debt  to  the  creditor  and 
the  debtor  be  released,  not  within 
statute  of  frauds.  140/768  (1)  (79  8. 
E.  841). 

Promise  to  answer  for  debt  of 
another  does  not  include  original 
undertaking  for  valuable  consideration 
to  substitute  promisor  for  original 
debtor  and  release  latter.  17  App. 
799  (1)   (88  8.  E.  689). 

Where  creditor,  debtor,  and  third 
person  owing  debtor  agree  in  parol 
that  such  third  person  shall  be  sub- 
stituted for  debtor  and  latter  released, 
case  is  not  within  this  section,  but 
third  person  becomes  debtor  by  sub- 
stitution.   Id.  799  (2). 

Oral  promise  to  pay  debt  of  another 
from  funds  belonging  to  debtor  in 
hands  of  promisor  is  not,  for  that  rea- 
son, any  more  enforceable  than  if 
promisor  agreed  to  discharge  with  his 
own  money.  18  App.  207  (1)  (89  8. 
E.  79). 

Agreement  between  creditor,  his 
debtor,  and  third  person,  whereby  said 
third  person,  in  consideration  of 
creditor's  releasing  debtor,  agrees  to 
pay  amount  of  debt  to  creditor,  and 
creditor  releases  debtor  and  agrees 
that  said  third  person  shall  be  sub- 
stituted for  debtor,  is  not  within 
statute  of  frauds;  especially  is  this 
true  where  original  debtor,  tenant  of 
creditor,  is  in  possession  of  property 

4. 

Bond  for  title:  Acceptance  of  deed 
obligating  grantee  to  pay  purchase 
money  owing  by  grantor  under  bond 
for  title  created  agreement  to  pay  such 
price,  which  was  not  within  statute 
of  frauds.    140/435  (4)   (79  8.  E.  196). 


on  which  creditor  has  lien,  which  is 
waived  by  creditor  in  consideration  of 
promise  of  third  person.  19  App.  456 
(1)   (91  8.  E.  793). 

This  provision  does  not  include  an 
original  undertaking  whereby  a  now 
promisor,  for  a  valuable  consideration, 
substitutes  himself  as  the  party  who 
is  to  perform,  and  the  original 
promisor  is  thereby  released.  21  App. 
44  (1)  (93  8.  E.  510). 

To  take  transaction,  whereby  pur- 
chaser of  property  subject  to  execu- 
tion requested  holder  of  execution  not 
to  levy  and  verbally  promised  to  pay 
fi.  fa.  in  full,  out  of  statute  of  frauds, 
it  must  appear  that  purchaser  was  by 
agreement  between  creditor,  debtor, 
and  himself  substituted  for  original 
debtor,  and  that  latter  was  released. 
24  App.  240  (100  8.  E.  643). 

Suretyship:  Where  original  debtor  was 
not  released  no  detriment  resulted  to 
creditors  from  promise  to  pay  debt; 
obligation  was  one  of  suretyship  and 
should  have  been  in  writing.  17  App. 
799  (1-a)  (88  8.  E.  689). 

Where  storekeeper  lets  A  have  goods, 
on  verbal  promise  of  B  that  he  will 
see  that  the  debt  is  paid,  and  store- 
keeper charges  account  to  both  A  and 
B,  and,  upon  failure  of  both  to  pay 
the  account,  files  suit  against  both, 
the  contract,  so  far  as  B  is  concerned, 
must  be  construed  as  merely  one  tif 
suretyship  and  not  an  original  under- 
taking; and  B's  promise  to  pay,  not 
having  been  made  in  writing,  is  void 
and  not  binding  upon  him.  21  App. 
309  (1)  (94  8.  E.  328). 

Time:  It  was  not  error  to  exclude  testi- 
mony of  defendant  in  which  he  en- 
deavored to  explain  his  good  faith  in 
failing  to  pay  account  for  goods 
furnished  to  third  person  upon  his 
promise  to  pay  for  same,  where  it  ap- 
peared that  such  promise  related  to  a 
date  subsequent  to  that  of  the  sale. 
19  App.  156  (4)  (91  8.  E.  239). 


Boundary  Una:  Unascertained  or  dis- 
puted boundary  line  between  adjoin- 
ing landowners  may  be  established  by 
oral  agreement;  such  agreement  is  exe- 
cuted so  as  to  be  binding  when  such 
owners  procure  surveyor  to  survey  and 
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definitely  mark  out  line  agreed  upon, 
or  themselves  do  so.  23  App.  800  (1) 
(99  S.  E.  540). 

Dedication:  Petition  to  compel  dedi- 
cators to  execute  deed  pursuant  to 
agreement  to  donate  land  for  public 
purposes  was  not  demurrable  for 
failure  to  allege  that  agreement  was 
in  writing,  and  did  not  contain  suf- 
ficient facts  to  take  agreement  out 
of  statute  of  frauds.     144/688  (2)    (87 

.  S.  E.  917). 

Description:  Option  contract,  describ- 
ing land  as  **A11  of  my  entire  prop- 
erty according  to  my  tax  returns  of 
1909  and  1910,  also  the  Central  Hotel,'' 
and  reciting,  **Thi8  is  meant  to  cover 
all  my  real  and  personal  property  both 
of  every  description  in  the  city  of 
Sylvester,  whether  improved  or  unim- 
proved,*' failed  to  identify  property, 
and  court  did  not  err  in  dismissing  ac- 
tion on  such  contract  on  demurrer.  19 
App.  53  (90  S.  E.  1035). 

5. 

Evidence  that  price  fixed  by  contract 
of  sale  proven  by  condemnor  was 
in  further  consideration  that  con- 
demnee  should  have  certain  ferry 
privileges  of  which  condemnation 
would  deprive  him  was  not  objec- 
tionable on  ground  that  it  concerned 
parol  agreement  not  to  be  executed 
within  vear.  141/643  (5)  (81  S.  E. 
882). 

Hiring:  Verbal  contract  for  services 
which  are  to  begin  at  future  date  and 
continue  for  period  of  a  year  is  voi^l, 
unless  party  claiming  its  invalidity 
has  accepted  some  benefit  thereunder, 
to  the  loss  or  injury  of  the  other  party, 
by  reason  of  such  part  performance 
of  some  act  essential  to  the  contr.ic*- 
as  would  take  it  out  of  the  operation 
of  the  statute;  advance  of  money  under 
the  contract  is  sufficient  to  so  operate. 
21  App.  44  (2)  (93  S.  E.  510). 

Plaintiff's  relinquishment  in  defend- 

7. 

Cited.  18  App.  86,  87  (1)  88  S.  E. 
906). 
Acceptance:  where  letters  written  by 
defendant  company  and  its  agent  to 
plaintiff  did  not  constitute  an  absolute, 
unconditional,   and   unequivocal   accep- 


Growing  trees:  Parol  contract  between 
owner  of  growing  timber  and  another 
whereby  latter  was  to  immediately  cut 
timber  making  merchantable  cross- 
ties,  owner  to  receive  stated  amount 
for  each  tie,  and  contract  to  be  com- 
pleted as  soon  as  prat'ticable,  was  one 
for  sale  of  growing  trees  standing 
upon  land,  which  should  be  in  writing. 
148/633  (1)   (97  S.  E.  671). 

Payment:  Oral  agreement  here  relative 
to  division  of  land  purchased  and 
payment  therefor  was  not  void  for 
want  of  consideration,  though  sale 
contract  was  void  under  this  section. 
143/379   (1)    (85  S.  E.  125). 

Public  sale:  Agreement  that  one  should 
purchase  land  at  administrator's  sale 
and  take  deed,  and  that  on  other's 
payment  of  price  he  would  execute 
bond  conditioned  to  convey  the  land, 
was  within  statute  of  frauds,  and 
equity  will  not  decree  specific  per- 
formance.    146/822   (92  S.  E.  635). 


ant's  favor  of  his  contract  of  employ- 
ment with  another,  by  terms  of  which 
contract  the  laborer  had  agreed  to 
apply  half  of  his  wages  in  pnvAient  of 
pre-existing  debt  owing  by  laborer  to 
plaintiff,  furnished  valid  consideralioM 
on  which  assumption  of  such  d?bt  by 
defendant  could  be  made;  especially 
is  this  true  where  laborer  did  not  him- 
self repudiate  contract,  but  offered  to 
return  and  carry  out  contract,  in  event 
that  agreement  was  not  had  in  refer- 
ence thereto  between  plaintiff  and  de- 
fendant. 21  App.  44  (2)  (93  S.  E. 
510). 

Possibility:  Oral  promises  to  charitable 
corporation  to  give  specific  sum  for 
construction  of  building  to  be  devoted 
to  carry  out  the  design  of  such  cor- 
poration, as  soon  as  the  work  begins, 
is  not  within  the  statute  of  frauds  as 
the  contingency  could  occur  within  a 
year.     140/291,'292  (2)  (78  S.  E.  1075). 


tance  of  his  offer  to  buy  from  defen- 
dant certain  goods  of  agreed  value, 
more  than  $50,  there  was  no  valid  and 
enforceable  contract  between  the  par- 
ties. 21  App.  114  (1)  (93  8.  E.  1023). 
This   section    does   not    apply    where 
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buyer,  after  receiving  full  shipment  of 
merchandise  in  accordance  with  un- 
signed contract,  shall  accept  and  actual- 
ly retain,  under  terms  of  contract,  part 
of  goods  received.  21  App.  435  (94  S. 
E.  640). 

Where  bill  of  goods  consisting  of  190 
suits  of  value  of  $1,039.50  was  sold 
and  order  made  out  by  plaintiff's  sales- 
man was  not  signed,  but  was  sub- 
sequently filled  by  shipment  of  entire 
purchase,  defendant  accepting  and  re- 
taining 49  of  the  suits  under  contract 
as  made,  and  subsequently  returned  re- 
mainder, it  was  error,  in  action  for 
purchase  price,  to  grant  nonsuit  on 
ground  that  contract,  not  being  in 
writing,  came  within  this  section,  and 
was  therefore  void.  21  App.  435  (94 
S.  E.  040). 

Where  A  signed  a  writing  agreeing 
to  deliver  to  B,  at  stated  time  and 
place  and  at  price  named,  goods  ex- 
ceeding in  value  $50,  but  B  did  not 
agree  in  writing  to  pay  therefor,  and 
after  time  for  delivery  had  passed  B 
tendered  price  and  demanded  goods, 
B  could  not  maintain  against  A  action 
for  damages  for  failure  to  deliver  at 
time  and  place  fixed,  B's  right  depend- 
ing upon  his  doing  some  act  prior  to 
the  time  fixed  for  delivery  which 
would  bind  him  to  pay  in  event  of  de- 
livery. 24  App.  765^  (3)  (102  S.  E. 
185). 
Agent:  Broker's  memorandum  as  to 
sale  of  property  is  sufficient  evidence 
of  contract  to  satisfy  statute  of  frauds 
and  to  create  binding  contract  between 
the  parties.  19  App.  21  (4)  (90  S.  E. 
1037). 

Where  defendant  company,  by  testi- 
mony of  its  president,  admitted  that 
it  authorized  plaintiff's  agent  to  sign 
its  name  to  order  for  goods,  issue 
raised  by  defendant's  plea  of  statute 
of  frauds  was  thereby  eliminated.  19 
App.  195  (2)  (91  S.  E.  245). 

Where  defendants  never  signed  writ- 
ten agreement  for  purchase  of  goods 
of  value  of  more  than  $50,  ordered 
from  plaintiff's  salesman,  so  as  to  com- 
ply with  statute  ot  frauds,  and  it  did 
not  appear  that  plaintiff  ever  entered 
into  any  written  agreement  to  sell  the 
goods,  there  was  no  legal,  binding  con- 
tract, and  it  was  error  to  overrule 
motion  for  new  trial  after  plaintiff  had 


obtained  judgment.     24   App.   765    (4) 
(102  S.  E.  185). 

Approval  of  principal,  when  required 
to  complete  sale  made  by  agent, 
must  be  in  writing,  where  price  ex- 
ceeds $50.00,  though  buyer  pays  agent 
$1.00  as  part  of  purchase  price.  13 
App.  485   (1)   (79  S.  E.  376). 

Where  traveling  salesman  takes 
order  subject  to  his  principal's  ap- 
proval, if  contract  relates  to  goods, 
wares,  or  merchandise  to  amount  of 
$50  or  more,  approval  must  be  in  writ- 
ing before  contract  becomes  mutual. 
24  App.  765  (2)   (102  S.  E.  185). 

Cliarities:  Oral  promises  to  charitable 
corporation  to  give  specific  sum  of 
money  for  construction  of  building, 
to  be  devoted  to  carrying  out  the  de- 
sign of  such  corporation,  as  soon  as 
the  work  begins,  is  not  a  subscription 
to  shares  of  stock  of  a  commercial 
corporation,  and  is  not  within  the 
statute  of  frauds.  140/291  (1)  (78  S. 
E.  1075). 

Contract:  Where  writings  set  out  in  peti- 
tion did  not  make  complete  contract 
between  parties,  and  agreed  price  of 
goods  under  alleged  contract  was  over 
$50,  trial  judge  iiroperly  sustained  de- 
murrer to  petition,  based  upon  ground 
that  contract  was  within  statute  of 
frauds,  and  was  therefore  unenforce- 
able.    21  App.  114  (3)   (93  S.  E.  1023). 

Corporations:  Promoter's  parol  agree- 
ment to  repurchase  stock  from  sub- 
scriber was  not  enforceable.  142/457 
(2)    (83  S.  E.  104). 

Petition  alleging  that  defendant,  be- 
ing desirious  of  forming  corporation, 
induced  plaintiff  to  subscribe  for  stock 
under  agreement  that  if  plaintiff  would 
subscribe  defendant  would  do  certain 
things,  that  with  this  assurance  and 
guarantee,  made  by  said  defendant  in 
parol,  petitioner  subscribed  for  said 
stock,  etc.,  was  subject  to  demurrer, 
on  ground  that  contract  rested  in  parol. 
22  App.  92  (95  S.  E.  378). 

Cotton:  Where  buyer  of  cotton  of  value 
of  $13,000  neither  accepted  nor  re- 
ceived any  portion  thereof,  and  neither 
gave  earnest  money  to  bind  the  bar- 
gain nor  paid  any  part  of  the  pur- 
chase price,  such  contract  was  not 
taken  out  of  the  statute  of  frauds.  20 
App.  673   (2)   (93  S.  E.  254). 
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Description:  Where  contract  involved  is 
one  that  is  covered  by  the  statute  of 
frauds,  the  complete  contract,  includ- 
ing an  adequate  description  of  the 
property  purchased,  must  be  in  writ- 
ing. 21  App.  160,  161  (5)  (93  S.  E. 
1018). 

Writing  itself  furnishes  sufficient 
description  of  property  purchased, 
when  it  serves  to  separate  it  from  the 
mass  or  gives  such  description  as  will 
render  it  capable  of  identification.  21 
App.  160,  161   (5)    (93  S.  E.  1018). 

Evidence:  Only  plea  in  action  on  note 
being  failure  of  consideration,  parol 
evidence  that  plaintiflf  sold  mill  to 
defendant  for  $600  was  not  objection- 
able on  ground  that  contract  of  sale 
was  not  in  writing.  142/262  (2)  (82 
S.  E.  643). 

Executed  contract:  Where  contract  has 
been  fully  executed,  statute  of  frauds 
does  not  apply.  21  App.  160,  161  (5) 
(93  S.  E.  1018). 

Possession:  Executory  agreement  for 
sale  of  goods  to  be  actually  delivered 
at  future  day  is  valid,  though  at  time 
of  making  contract  seller  has  not  the 
goods  in  his  possession,  has  not  con- 
tracted to  purchase  them,  and  has  no 
expectation  of  acquiring  them  other- 
wise than  by  producing,  manufactur- 
ing, or  purchasing  them  at  some  future 
time  before  day  of  delivery.  22  App. 
753  (1)   (97  S.  E.  251). 

8. 

Cited.     18  App.  377,  383  (89  S.  E.  454). 


Rescission:  Application  by  buyer  of 
sum  paid  seller  as  part  of  purchase- 
price  of  lumber  in  question  in  trover 
suit  to  entirely  diflferent  contract  be- 
tween the  parties,  by  and  with  the  con- 
sent of  the  seller,  amounted  to  a  with- 
drawal or  rescission  of  the  partial 
payment  made  under  the  parol  agree- 
ment, and  rendered  the  contract  for 
the  sale  of  the  lumber  (valued  at  more 
than  $50)  unenforceable  under  the 
statute  of  frauds,  to  which  it  consti- 
tuted no  exception.  22  App.  709  (97 
S.  E.  103). 

Terms:  Where  terms  of  sale  are  agreed 
upon  and  the  bargain  struck,  and 
everything  that  the  seller  has  to  do 
with  the  goods  is  completed,  the  con- 
tract of  sale  becomes  absolute  and  the 
property  rests  in  the  buyer.  21  App. 
160,  161   (5)   (93  S.  E.  1018). 

Work  and  labor:  In  determining  whether 
a  given  contract  is  for  sale  of  goods, 
or  whether  it  is  for  work  and  labor  to 
be  done,  test  to  be  applied  is  whether 
primary  purpose  and  intent  of  agree- 
ment are  merely  to  provide  for  de- 
livery of  articles  contracted  for,  or 
whether  essential  consideration  is  work 
and  labor  to  be  done  at  instance  of 
employer  and  for  his  use  and  bene- 
fit; that  is  to  say,  is  the  labor  of  the 
producer  to  be  expended  for  his  em- 
ployer, or  for  himself.  22  App.  753 
(2)    (97  8.  E.  251). 


General  Note. 


Cited.  15  App.  794,  795  (84  S.  E. 
226). 

Agent:  Seller  of  goods  under  contract 
within  statute  of  frauds  could  not 
act  as  agent  of  buyer  in  making  and 
signing  memorandum  so  as  to  bind 
the  buyer;  neither  could  sales  agent 
of  selling  corporation  also  act  for 
buyer  in  making  and  signing  memo- 
randum of  contract  so  as  to  bind 
buyer,  though  it  were  done  in  pres- 
ence of  buyer.  145/836  (3)  (90  S.  E. 
61). 

Certainty:  Where  petition  in  action  by 
purchaser  for  profits  on  resale,  fairly 
construed  against  pleader,  sufficiently 
indicated   that   only   written    contract 


relied  on  consisted  of  written  rectMpt 
of  $10,  embodied  in  petition,  which  re- 
ceipt, when  sought  to  be  treated  as 
contract  of  sale,  was  void  for  un- 
certainty, general  demurrer  to  petition 
was  properly  sustained.  24  App.  480 
(2)   (101  S.  E.  312). 

Charge:  Where  statute  of  frauds  was 
not  pleaded,  there  was  no  error  in 
failing  to  charge  on  the  subject  be- 
cause of  parol  request  to  do  so. 
145/614   (1)    (89  S.  E.  679). 

Parol  evidence:  Written  memorandum 
or  agreement  relied  on  cannot  de- 
pend upon  parol  evidence  to  supply 
necessary  or  additional  portions  of 
contract,  but  must  be  complete  in 
itself.     14  App.  515  (3)  (81  8.  E.  593.) 
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Pleading:  Petition  setting  out  terms  of 
contract  not  demurrable  because  not 
alleging  it  to  be  in  writing.  140/51 
(1)    (78  S.  E.  413). 

Petition  in  action  for  breach  of 
contract  to  sell  and  deliver  cotton 
here  did  not  show  contract  of  bar- 
gain and  sale  sufficient  to  meet  re- 
quirements of  statute  of  frauds. 
141/713,  714  (2)  (82  S.  E.  29). 

Amended  petition  showing  that  con- 
tract sued  on  was  not  in  writing  and 
was  for  sale  of  goods  to  amount  of 
more  than  $50,  was  demurrable,  there 
being  no  allegation  of  part  perform- 
ance, or  anything  relieving  contract 
from  operation  of  statute.  17  App. 
437   (87  S.  E.   607). 

Failure  of  petition  for  specific  per- 
formance of  contract  to  allege  that 
contract  was  in  writing  cannot  be 
taken  advantage  of  by  demurrer;  such 
failure  raises  no  presumption  that  con- 
tract exists  only  in  parol.  147/30  (2) 
92  S.  E.  636). 

Where  statute  of  frauds  was  not 
pleaded,  and  there  was  no  demurrer, 
motion  for  nonsuit,  or  objection  to 
testimony,  so  as  to  invoke  ruling  on 
that  subject,  reviewing  court  will  not 
grant  new  trial  on  ground  that  verdict 
is  contrary  to  law  because  it  appears 
that  contract  sought  to  be  enforced 
should  have  been  in  writing.  148/276 
(1)   (96  S.  E.  499). 

§  3223.  (§  2694.)  Exceptions. 
2. 

Cotton:  Where  original  contract,  which 
was  for  purchase  of  cotton  for  amount 
more  than  fifty  dollars,  and  which  was 
put  in  writing,  was  subsequently  modi- 
fied by  parol  agreement,  and  under 
such  modified  contract  plaintiff  de- 
livered 125  bales  of  cotton  to  defend- 
ant, who  retained  47  bales  and  paid 
plaintiff  for  them,  there  was  such 
partial  performance  of  the  modified 
contract  as  to  take  it  out  of  the 
statute.  18  App.  86,  87  (2)  (88  S.  E. 
906). 

Land:  Oral  agreement  here  for  divi- 
sion of  land  purchased  and  for  pay- 
ment therefor  was  not  void,  but  fell 
within    this    exception,    where    there 


As  general  rule,  for  defendant  to 
avail  himself  of  statute  of  frauds  he 
must  specially  plead  it;  however,  in 
absence  of  plea  defendant  can  avail 
himself  of  defense  by  timely  motion  to 
nonsuit  the  case.  19  App.  657  (2)  (91 
S.  E.  999). 

Defense  of  statute  of  frauds  cannot 
be  raised  by  demurrer  unless  petition 
affirmatively  shows  that  contract  is 
oral.     20  App.  816  (2)   (93  S.  E.  496). 

Defense  of  statute  of  frauds  can  be 
raised  by  demurrer  to  petition  only 
when  facts  alleged  in  petition  af- 
firmatively show  that  contract  is  oral 
and  that  there  has  not  been  such  per- 
formance as  to*  raise  an  exception.  22 
App.  737  (97  8.  E.  194). 
Separate:  Two  writings  in  identical 
form,  containing  terms  of  executory 
contract  of  purchase  and  sale  of  per- 
sonalty by  named  parties,  and  each 
identified  by  same  contract  number  and 
purporting  within  itself  to  be  dupli- 
cate of  another  to  be  signed  by  op- 
posite party,  can,  when  so  executed, 
bo  connected  together,  without  aid  of 
parol  testimony,  and  thus  meet  require- 
ments of  statute  of  frauds.  22  App. 
467  (2)  (96  S.  E.  581). 
Waiver:  Defendant  does  not  waive  hia 
right  to  plead  statute  of  frauds  by 
also  pleading  recoupment  for  breach 
of  contract  sought  to  be  enforced  by 
plaintiff.  143/127,  128  (2-a)  (84  8.  K. 
559). 


had  been  performance  on  one  side  and 
acceptance  by  the  other.  143/379,  380 
(2)    (85  S.  E.  125). 

Contract  for  rental  of  land  set  up 
in  petition  here  which  extended  for 
more  than  one  year  was  taken  out  of 
the  statute  by  allegation  in  petition  of 
full  performance  on  part  of  plaintiff. 
22  App.  723  (1)  (97  S.  E.  199). 
Pleading:  Though  petition  showed  that 
contract  was  oral,  where  it  further 
showed  full  performance  thereof  on  the 
part  of  plaintiff,  which  was  accepted  by 
other  party  to  contract,  such  contract 
did  not  fall  within  statute  of  frauds. 
21  App.  820  (2)   (95  S.  E.  313). 


Digitized  by 


Google 


§  3223  FOURTH  TITLE— CHAP.  2,  AKT.  1,  SEC.  2. 


906 


Statute  of  frauds. 


Applied.     19   App.   269    (1)    (91   S.   E. 

286). 
Stated.     142/551   (83  S.  E.  137). 

Acceptance:  Though  petition  showed 
that  contract  was  oral,  where  it 
further  showed  full  performance  there- 
of on  the  part  of  plaintiff,  which  was 
accepted  by  other  party  to  contract, 
such  contract  did  not  fall  within 
statute  of  frauds.  21  App.  820  (2) 
(95  S.  E.  313). 

Debt  of  another:  There  can  be  no  re- 
covery for  broach  of  oral  promise  to 
pay  another's  debt  where  other  party 
to  contract  has  not  either  partly  or 
wholly  performed  it  by  furnishing  in 
whole  or  in  part  consideration  which 
induced  promise.  14  App.  183  (80  S. 
E.  526). 

Amendment  to  petition,  alleging 
complete  performance  by  one  party 
to  contract  to  pay  debt  of  another, 
brought  case  within  this  exception. 
15  App.  794  (1)  (84  S.  E.  226). 

Goods:  Before  recovery  may  be  had 
upon  contract  for  sale  of  goods  of 
value  of  more  than  fifty  dollars,  con- 
tract must  be  in  writing,  or  there  must 
be  part  performance  or  payment  of 
earnest  money,  or  some  memorandum 
which  is  specific  as  to  parties  and 
terms,  etc.    23  App.  222  (97  S.  E.  892). 

Land:  Oral  contract  to  devise  lands 
falls  within  statute  of  frauds;  but 
where  party  in  whose  favor  will  is  to 
be  made  has  performed  his  part  of 
contract,  and  promisor  dies  leaving 
will  in  which  no  devise  is  made  pur- 
suant to  oral  contract,  disappointed 
party  may  apply  to  court  of  equity 
for  specific  performance  of  contract. 
145/682,  683   (5)   (89  S.  E.  749). 

Fact  that  purchaser  of  standing 
trees,  under  parol  contract  to  cut  and 
manufacture  timber  into  cross-ties,  had 
expended  money  in  procuring  hands 
whereby  to  cut  and  remove  the  trees, 
had  purchased  ox  with  which  to  move 
the  trees,  and  had  also  cut  part  of  the 
trees,  was  not  such  part  performance 
as  took  contract  out  of  operation  of 
statute  of  frauds.  148/633,  634  (2) 
97  S.  E.  671). 


Different  degrees  of  proof  are  re- 
quired to  support  the  proposition  that 
there  was  a  parol  contract  and  the 
proposition  that  parties  entered  into 
possession  of  land  and  made  valuable 
improvements  thereon  upon  faith  of 
contract;  former  is  to  be  established  so 
clearly  as  to  leave  no  reasonable  doubt 
in  minds  of  jury,  while  latter  may  be 
established  by  preponderance  of  the 
evidence;  while  charging  upon  latter 
it  is  proper  to  read  sections  5731  and 
5732,  but  in  charging  upon  former  it  is 
better  to  omit  reference  to  preponder- 
ance of  evidence.  149/290,  291  (2-a) 
(99  S.  E.  872). 

Charge  in  suit  by  widow  as  personal 
representative  of  deceased  husband  to 
recover  land  alleged  to  be  his  at  time 
of  death,  that  the  burden  is  on  the 
defendants  to  prove  by  preponderance 
of  the  evidence  that  they  were  put  in 
possession  of  land  at  time  or  after 
alleged  parol  contract  was  made,  that 
they  were  put  in  possession  by  the  de- 
ceased, with  reference  to  the  parol 
agreement,  as  their  own  property,  that 
they  accepted  it  in  this  manner  and 
went  forward  and  put  valuable  im- 
provements upon  it  and  in  every  re- 
spect complied  with  obligations  rest- 
ing upon  them  under  the  alleged  parol 
contract,  was  not  error.  149/290  (2) 
(99  S.  E.  872). 

Whenever  parol  contract  for  sale  of 
lands  has  become  partly  performed  to 
extent  that  it  would  be  fraud  on  part 
of  seller  to  repudiate  the  agreement, 
purchaser  ia  not  prevented  from  re- 
covering damages  for  its  breach.  24 
App.  480   (1)   (101  S.  E.  312). 

Allegations  of  petition  merely  show- 
ing that  plaintiff  paid  $10  on  pur- 
chase price  of  land  bought  under  parol 
contract,  and  that  he  proceeded  to 
bargain  land  to  another  at  named  prof- 
it, which  he  seeks  to  recover,  aver- 
ments are  not  sufficient  to  show  such 
part  performance  of  contract  as  would 
prevent  it  from  falling  within  statute 
of  frauds,  and  would  not  authorize 
maintenance  of  claim  for  damages  for 
its  breach.  24  App.  480  (1)  (101  S. 
E.  312). 
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Oeneral  Note. 


Cited.  18  App.  377,  383  (89  S.  E. 
454). 
Modification:  Ordinarily,  contract  which 
must,  under  statute  of  frauds,  be  in 
writing,  and  which  is  actually  put  in 
writing,  can  not  be  subsequently  modi- 
fied by  parol  agreement;  but  where 
modified  contract  has  been  fully  exe- 
cuted, or  where  there  has  been  perform- 
ance on  one  side,  accepted  by  other  in 
accordance  with  contract,  or  where 
there  has  been  such  part  performance 


as  would  render  it  a  fraud  in  party  re- 
fusing to  comply  if  court  did  not  com- 
pel performance,  contract  is  taken  out 
of  statute.  18  App.  86  (1)  (88  S.  E. 
906). 
Pleading:  Where  suit  is  brought  to 
compel  specific  performance  of  parol 
contract  for  land,  and  no  .facts  are 
alleged  to  bring  case  with  any  of  the 
exceptions  to  statute  of  frauds,  peti- 
tion is  demurrable.  147/15  (1)  (92 
S.  E.  531). 


ARTICLE  2. 
Acts  Void  as  Against  Creditors. 


§  3224.  (§  2695.)  Void  acts. 
2. 

AdminlBtrator:  Where  debtor,  to  de- 
fraud his  creditors,  conveys  his  prop- 
erty to  another,  his  administrator  can- 
not maintain  equitable  action  against 
such  grantee  to  recover  property  for 
purpose  of  paying  creditors  of  de- 
cedent.    147/734   (2)    (95  S.  E.  247). 

Admissions:  Court  erred  in  charging 
that  if  conspiracy  or  scheme  to  de- 
fraud was  shown,  any  admission  by 
parties  to  fraudulent  scheme  might  be 
considered  by  jury,  without  qualify- 
ing such  instruction  by  adding  that 
only  admissions  made  pending  the  con- 
spiracy or  fraudulent  scheme  should 
be  considered,  and  not  those  made  after 
conspiracy  was  terminated  or  fraudu- 
lent scheme  was  executed.  148/369 
(7)    (96  S.  E.  962). 

Bankruptcy:  Trustee  in  bankruptcy  of 
debtor  is  vested  with  right  of  action 
of  creditors  with  respect  to  property 
fraudulently  transferred  by  bankrupt, 
and  may,  on  their  behalf,  assail  such 
transfers  to  same  extent  as  though 
debtor  had  not  been  declared  bank- 
rupt.    144/377   (4)   (87  S.  E.  293). 

Where  one  conveys  property  to 
another  under  circumstances  which  ren- 
der conveyance  void,  and  shortly  there- 
after is  adjudicated  bankrupt,  right 
to  have  property  brought  to  sale  as 
part  of  assets  of  bankrupt's  estate  is 
in    trustee    in    bankruptcy;    individual 


creditors  cannot  maintain  suit  to  have 
void  conveyance  canceled  and  prop- 
erty brought  to  sale  to  satisfy  their 
demands,  without  showing  that  they 
have  moved  in  the  bankruptcy  court  to 
have  .trustee  proceed  against  property 
or  that  he  has  refused  to  take  steps 
to  subject  property  and  administer 
same  as  part  of  estate.  146/400  (1) 
(91   S.  E.   412;   38   A.  B.   Rep.  824). 

Where,  under  the  evidence,  only  con- 
clusion which  could  have  been  reached 
was  that  transfer  which  trustee  in 
bankruptcy  sought  to  set  aside,  by 
which,  within  four  months  prior  to 
filing  of  petition  in  -bankruptcy,  bank- 
rupt's  brother  was  substituted  in  his 
place  as  purchaser  of  land  under  bond 
for  title  from  another,  was  a  bona 
fide  sale,  in  which  there  was  no  pur- 
pose to  defraud  creditors,  court  did 
not  err  in  directing  verdict  for  de- 
fendants. 24  App.  270  (100  S.  E.  649; 
44  A.  B.  Rep.  349). 
Burden  of  proof  is  on  husband  and  wife 
to  show  that  deed  from  husband  to 
wife  was  not  made  to  hinder,  delay,  or 
defraud  creditors.  148/596  (1)  (97 
S.  E.  528). 

Where  fraud  is  charged  by  creditor 
as  to  transaction  between  husband  and 
wife,  it  was  error  for  trial  judge  to 
omit  to  charge  that  onus  is  on  husband 
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and  wife  to  show  that  transaction  was 
fair.    147/11  (92  S.  E.  521). 
Charge    in    claim    case    here    embodied 
principle  of  this  section.     144/270  (2) 
(87  8.  E.  3). 

Error  here  in  claim  case  to  charge 
that  claimant's  deed  would  be  void  as 
against  creditors  if  she  had  reasonable 
ground  to  suspect  that  conveyance  to 
her  grantor  was  made  to  delay  or  de- 
fraud creditors.  145/503  (1)  (89  S.  E. 
520). 

Where  there  was  an  issue  whether 
conveyance  by  husband  to  wife  was 
made  to  delay  or  defraud  creditors, 
jury  should  be  instructed,  without  re- 
quest, that  if  conveyance  was  made 
to  delay  or  defraud  any  creditor  or 
creditors  of  grantor,  it  will  bind 
them  and  will  not  be  set  aside  at 
his  instance.  145/806  (2,  3)  (89  8. 
E.  1080). 

Where  there  is  issue  whether  con- 
veyance by  husband  to  wife  was 
made  to  delay  or  defraud  creditors, 
there  being  evidence  that  there  were 
more  creditors  than  one  when  con- 
veyance was  made,  court  should  not 
limit  consideration  of  jury  to  ques- 
tion whether  conveyance  was  made  to 
delay  or  defraud  one  certain  creditor. 
145/806  (2,  3)    (89  8.  E.  1080). 

In  suit  by  judgment  creditor  to  can- 
cel deed  made  by  debtor  to  his  wife, 
on  ground  that  it  was  executed  for 
purpose  of  hindering  and  delaying 
creditors,  and  executed  without  con- 
sideration, instruction  held  erroneous 
as  excluding  .  from  consideration  of 
jury  question  whether  deed  was  made 
for  purpose  of  defrauding  creditors. 
147/473  (2)    (94  8.  E.  580). 

In  suit  by  judgment  creditor  to  can- 
cel deed  made  by  debtor  to  his  wife,  on 
ground  that  it  was  executed  to  hinder 
and  delay  creditors,  error  in  instruc- 
tion excluding  question  of  whether 
deed  was  made  for  purpose  of  defraud- 
ing creditors  was  prejudicial,  though 
in  previous  part  of  charge  judge  prop- 
erly instructed  jury  upon  general  prin- 
ciple that  deed  between  husband  and 
wife,  made  to  hinder  and  delay  credi- 
tors, would  be  void  as  against  credi- 
tors.    147/473   (2-a)    (94  8.  E.  580). 

Charge  in  suit  against  corporation 
and  sole  stockholder  that  bona  fide 
transfer    upon    valuable    consideration 


between  parties  would  not  bo  void, 
and  defining  bona  fide  transaction,  was 
not  erroneous  on  ground  that  it  was 
unsupported  by  evidence  and  failed  to 
distinguish  between  creditors  of  cor- 
poration and  creditors  of  sole  stock- 
holder.    148/369  (3)   (96  8.  E.  962). 

Court  did  not  err  in  giving  jury  in- 
structions under  which  they  would  be 
authorized  to  find  that  fraudulent 
transfer  of  property  by  member  of 
firm  was  void  as  against  suit  by  trus- 
tee appointed  in  bankruptcy  proceed- 
ings against  the  firm.  148/369  (5) 
(96  8.  E.  962). 
Corporation:  Transfer  of  property  by 
corporation  in  consideration  of  cer- 
tain shares  of  its  capital  stock,  though 
such  transfer  might  have  been  void 
as  to  existing  debts  of  corporation, 
was  not  void  as  against  subsequent 
creditors,  if  not  made  for  purpose  of 
defrauding  those  who  might  become 
creditors.  149/701  (1)  (101  8.  E.  803; 
44  A.  B.  Bep.  617). 
Evidence  held  admissible  to  show  that 
credit  extended  on  faith  of  husband's 
representation  that  he  owned  lot. 
140/45  (78  8.  E.  335). 

Notes  signed  by  sureties  and  paid 
by  plaintiff  were  admissible  in  evi- 
dence in  action  by  surety  against  co- 
surety for  contribution  and  to  subject 
to  plaintiff's  claim  property  fraudu- 
lently conveyed  by  defendant,  though 
dated  subsequent  to  the  date  of  the 
conveyance,  especially  where  deed  was 
not  filed  until  after  the  execution  of 
note.     142/243    (1)    (82  8.  E.  641). 

Evidence  that  oije  note  was  given 
in  lieu  of  another  was  admissible  on 
question  of  defendant's  fraudulent  in- 
tent in  voluntarily  conveying  the  prop- 
erty to  his  wife  and  children.  Id.  243 
(3). 

Plaintiff's  testimony  of  transaction 
between  him  and  defendant  several 
years  prior  to  action  was  admissible 
to  show  defendant's  financial  condi- 
tion before  execution  of  the  convey- 
ance, though  contract  concerning 
which  plaintiff  testified  was  not  bind- 
ing because  not  in  writing.  Id.  243, 
244  (4). 

Evidence  here  made  out  prima  facie 
case  of  ownership  in  debtor  and  of 
effort  to  hinder,  delay  and  defraud 
creditors.     142/422  (1-c)  (83  8.  E.  99). 


Digitized  by 


Google 


909 


FOURTH  TITLE— CHAP.  2,  ART.  2. 


§  3224 


Acts  void  as  against  creditors. 


Where  evidence  was  sufficient  to  au- 
thorize jury  to  believe  that  transfer 
of  property  was  to  hinder  or  defraud 
creditors,  motion  for  new  trial  based 
.  on  general  grounds  that  verdict  was 
contrary  to  law  and  evidence,  and 
without  evidence  to  support  it  was 
properly  overruled.  145/439  (89  S.  E. 
409). 

On  question  whether  transfer  from 
husband  to  wife  was  in  good  faith, 
competent  for  husband  to  testify  as 
to  intent,  testimony  to  be  considered 
with  all  evidence  bearing  on  ques- 
tion.    145/452,  453  (6)   (89  8.  E.  411). 

On  issue  as  to  good  faith  of  de- 
fendant in  fi.  fa.  in  making  convey- 
ance, his  solvency  or  insolvency  at 
time  of  making  conveyance  is  rele- 
vant; but  range  of  evidence  as  to  time 
should  be  so  restricted  as  to  show 
financial  condition  of  grantor  at  time 
of  making  deed.  145/503  (2)  (89  B. 
E.  520). 
Execution:  On  trial  of  equitable  action 
to  set  aside  alleged  fraudulent  sales 
of  property  and  to  subject  property  to 
payment  of  plaintiff's  debt  in  execu- 
tion, it  was  not  cause  for  excluding 
execution  from  evidence  that  in  one 
respect  it  did  not  technically  follow 
judgment  on  which  it  issued.  148/652 
(2)  (98  S.  B.  76). 
Hnsband  and  wife:  Creditors  seeking 
by  equitable  petition  to  cancel  deed 
made  by  husband  to  wife,  it  is  neces- 
sary to  make  the  grantor  a  party  de- 
fendant.    140/415  (1)   (78  8.  E.  1082). 

Where  son  bona  fide  gives  to  mother 
account  due  him  by  his  father,  and 
with  knowledge  of  gift  and  in  pur- 
suance thereof  father  in  good  faith 
executes  to  donee  deed  to  real  and 
personal  property  on  consideration  of 
payment  of  debt,  such  executed  trans- 
action will  constitute  valid  transfer 
of  account  and  furnish  valuable  con- 
sideration in  support  of  deed.  148/246 
(1)   (96  8.  E.  427). 

Conveyance  by  husband  to  wife  of 
property  in  sum  grossly  in  excess  of 
amount  due  to  her  amounts  to  con- 
veyance made  with  intent  to  hinder, 
delay,  and  defraud  creditors,  within 
legal  conception  of  that  term,  and  this 
is  true  notwithstanding  both  husband 
and  wife  claim  to  have  acted  in  good 
faith.     148/429   (4)    (96  8.  E.  867). 


Portion  of  charge  asserting  that 
plaintiff  must  show  that  deed  from  hus- 
band to  his  wife  was  made  in  con- 
templation of  insolvency  was  not  error 
which  was  cause  for  new  trial. 
149/763,  764   (7)    (102  8.  E.  146). 

Intent:  It  was  error  requiring  new  trial 
for  court  to  charge  that  if  jury  be- 
lieved that  at  time  of  making  of  deed, 
if  such  deed  was  made,  it  was  made 
for  purpose  of  hindering,  delaying,  or 
defrauding  creditors  of  defendant,  and 
that  such  intent  was  known  to  claim- 
ant, jury  would  be  authorized  to  find 
property  subject  to  executions.  148/244 
(96  8.  E.  430). 

To  avoid  conveyance  made  by  one 
alleged  to  be  insolvent  at  its  date, 
for  purpose  of  hindering,  delaying,  and 
defrauding  his  creditors,  so  as  to  sub- 
ject property  to  claims  of  subsequent 
creditors,  it  should  appear  that  con- 
veyance was  made  with  actual  inten- 
tion of  defrauding  such  subsequent 
creditors.     148/369  (6)   (96  8.  E.  962). 

Knowledge:  Transfer  of  substantially 
all  the  assets  of  debtor  company  was 
fraud  on  creditors  such  as  made 
transferee  company  trustee  ex  malefi- 
cio  as  to  such  creditors  to  extent 
of  value  of  assets.  143/254  (84  8.  E. 
444). 

Notice:  Charge  that  if  defendants  took 
property  in  good  faith  with  no  sus- 
picion even  of  purpose  to  defraud,  if 
there  was  no  such  purpose,  then  they 
would  be  protected,  was  erroneous. 
148/652  (5)    (98  8.  E.  76). 

If  defendant  sells  his  property  in 
order  to  prevent  creditors  from  mak- 
ing their  claims  out  of  it,  sale  will  be 
void  as  to  him;  and  if  at  time  of 
sale  purchaser  has  reasonable  ground 
to  suspect  that  such  is  his  object,  sale 
will  be  void  also  as  to  purchaser.  23 
App.  634  (3)    (99  8.  E.  154). 

Partnership:  Where  partner  while  in- 
debted conveyed  land  to  his  wife, 
which  creditors  sought  to  subject  to 
his  debt,  cross-examination  of  cred- 
itor was  improperly  denied  as  to 
property  which  had  been  sold  as 
firm  property,  where  it  was  expected 
that  answer  would  show  solvency  of 
firm  and  of  its  members.  145/452  (2) 
(89  8.  E.  411). 

Petition  alleging  that  a  partnership, 
and  partners  composing  the  firm,  dnr- 


Digitized  by 


Google 


§  3224 


FOURTH  TITLE— CHAP.  2,  ART.  2. 


910 


Acts  void  as  agaiust  creditors. 


ing  certain  year  became  indebted  to 
petitioner  in  sum  of  $812.00,  besides 
interest,  for  which  sum  petitioner  ob- 
tained judgment  against  partnership 
and  members  thereof,  upon  which  exe- 
cution was  issued  and  was  unsatisfied, 
that  *one  partner  executed  to  his  wife 
warranty  deed  to  property  at  stated 
consideration  of  $1000,  that  property 
was  worth  many  times  that  amount, 
that  both  firm  and  maker  of  deed  were 
insolvent,  and  that  conveyance  was 
made  with  intent  to  delay,  hinder  or 
defraud  creditors  of  partnership  as  well 
as  creditors  of  such  partner,  among 
whom  was  petitioner,  which  intention 
was  known  to  wife,  was  not  subject  to 
demurrer  on  ground  that  plaintiff  had 
complete  and  adequate  remedy  at  law. 
149/763   (1)    (102  S.  E.  146). 

Pendency  of  suit:  Fact  that  suits  were 
pending  against  vendor  at  time  of  sell- 
ing his  property  is  circumstance  which 
jury  may  consider  on  trial  of  issue  as 
to  whether  sale  was  fraudulent  as 
against  his  creditors.  23  App.  634  (4) 
(99  S.  E.  154). 

Possession:  Charge  that  if  jury  should 
find  that  ancestor  of  defendants  had 
made  absolute  deed  to  ancestor  of 
plaintiffs,  and  had  surrendered  posses- 
sion of  land,  defendants  could  not  at- 
tack validity  of  such  conveyance,  was 
not  erroneous  on  ground  that  it  should 
have  gone  further  and  charged  that 
whether  or  not  there  was  surrender  of 
possession  defendants  could  not  resist 
title  of  plaintiffs  because  conveyances 
were  made  to  defraud  creditors. 
146/214,  215   (4)    (91   S.  E.  19). 

Possession  retained  by  vendor  after 
absolute  sale  of  real  property  is  prima 
facie  evidence  of  fraud,  which  may 
be  explained.  147/410  (2)  (94  S.  E. 
245). 

Possession  of  property,  real  or  per- 
sonal, remaining  with  vendor  after  ab- 
solute deed  of  conveyance,  is  evidence 


of  fraud.  23  App.  634  (5)  (99  S.  E. 
154). 
Question  for  jury:  Evidence  here  in 
claim  case  presented  question  for  jury 
whether  conveyance  by  defendant  iq 
fi.  fa.  through  a  third  person  to  his 
wife  was  void  as  against  creditors. 
145/560  (89  S.  E.  489). 

Whether  conveyance  by  husband 
to  wife  is  made  bona  fide  in  payment 
of  indebtedness,  or  whether  it  is  made 
to  delay  or  defraud  creditors,  and 
whether  grantee  takes  with  notice  or 
reasonable  grounds  for  suspicion,  are 
questions  for  jury.  145/810  (1)  (89 
S.  E.   1083). 

Where  issue  on  trial  of  claim  case 
is  bona  fides  of  transfer  of  property 
by  defendant  in  execution  to  claimant, 
and  there  are  circumstances  which,  if 
not  satisfactorily  explained,  may  be 
regarded  as  badges  of  fraud,  it  is  for 
jury  to  pass  on  such  issues.  147/410, 
411   (3)   (94  S.  E.  245). 

Under  evidence  here  issue  of  bona 
fides  of  transfer  was  clearly  for  jury, 
and  evidence  was  sufficient  to-  sustain 
verdict  finding  property  subject  to  exe- 
cution.   Id.  410,  411  (4). 

Under  evidence  that  at  time  of  al- 
leged sale  of  property  levied  on  to 
claimant  by  defendant  in  fi.  fa.  debt 
on  which  judgment  was  based  existed 
and  suit  in  which  judgment  was 
rendered  was  pending,  that  defendant 
continued  in  possession  for  consider- 
able time  after  alleged  sale,  that  he 
was  then  insolvent,  that  there  were 
numerous  judgments  of  record  against 
him  at  time  of  sale,  that  claimant  was 
employee  of  local  bank  of  which  de- 
fendant was  president,  it  became  ques- 
tion for  jury  whether  sale  was  to  de- 
fraud creditors,  and,  if  such  fraudulent 
purpose  did  exist,  whether  claimant 
had  reasonable  cause  to  suspect  same. 
23  App.  634  (6)   (99  S.  E.  154). 


Stated.  144/377  (3)  (87  S.  E.  293); 
147/470  (1)  (94  S.  E.  568). 
Oharge:  Where  deed  was  made,  not  by 
defendant  in  partition  proceedings,  but 
by  person  from  whom  he  bought,  to 
defendant  and  a  minor,  charge  that 
if    deed    be    made    by    debtor    without 


adequate  consideration,  it  may  be  at- 
tacked by  creditor,  but  not  by  maker 
of  deed,  was  error.  145/814  (2)  (90 
S.  E.  43). 
Existing  creditors:  Gift  by  debtor  in- 
solvent at  time  is  void  as  to  his  then 
existing    creditors,    whether    made    to 
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defraud  them  or  not.  140/415  (2)  (78 
S.  E.  1082). 
Husband  and  wife:  Voluntary  convey- 
ance by  husband  to  wife,  with  inten- 
tion to  borrow  money  and  pay  off 
existing  indebtedness,  knowing  that 
he  will  probably  not  be  able  to  repay 
such  money,  and  intending  by  such 
scheme  to  save  the  property  for  his 
wife,  is  fraudulent.  140/415  (3)  (78 
S.  E.  1082). 

If  debtor  transfers  property  to 
wife  and  thereafter  procures  loan 
from  another  to  pay  off  existing  in- 
debtedness, representing  the  property 
to  be  his,  and  gives  a  security  deed 
to  the  lender  who  is  without  notice 
of  the  conveyance  to  the  wife,  and  the 
wife  participates  in  such  fraud,  the 
deed  to  her  will  yield  to  that  of  the 
creditor.     Id.  415   (4). 

Though  action  for  collection  of 
debt  due  from  husband  to  wife  is 
barred  by  statute  of  limitations,  it 
cannot  be  declared  as  matter  of  law 
that  such  debt  furnishes  no  considera- 
tion for  a  conveyance  of  land  by  hus- 
band to  wife.  145/810  (1)  (89  S.  E. 
1083). 

Voluntary  conveyance  by  husband  to 
wife  is  not  void  if  husband  retain 
ample  property  to  pay  his  existing 
debts  and  liabilities;  in  determining 
whether  property  left  or  retained  by 
husband  is  sufficient  to  pay  existing 
debts  and  liabilities,  property  in  which 
he  is  entitled  to  exemption  or  home- 
stead, but  which  has  not  been 
exempted,  is  not  to  be  deducted,  un- 
less   jury    should    find    as    fact    that 


husband,  at  time  of  conveyance,  in- 
tended to  exempt  same.  149/54  (99 
S.  E.  125). 

Insolvency:  Deed  by  solvent  grantor 
who  afterwards  becomes  insolvent  is 
void  as  to  creditors,  if  made  with  in- 
tent to  hinder,  delay  or  defraud 
them.     144/377  (3)   (87  S.  E.  293). 

Fact  of  insolvency  of  vendor  at  time 
of  sale  of  his  property  is  circumstance 
which  jury  may  consider  on  trial  of 
issue  as  to  whether  sale  was  fraudu- 
lent as  against  his  creditors.  23  App. 
634  (4)   (99  S.  E.  154). 

Intent  to  defraud  may  be  inferred  from 
circumstances.  140/415  (2-c)  (78  S. 
E.  1082). 

Record:  Fact  that  deed  is  recorded 
does  not  necessarily  prevent  one 
from  whom  grantor  procures  money 
by  representing  property  to  be  his, 
from  having  equitable  remedy  against 
grantor  and  grantee,  if  latter  partici- 
pates in  the  fraud.  140/415,  416 
(4-a)    (78  S.  E.  1082). 

Subsequent  creditors:  Gift  by  debtor 
insolvent  at  time  is  not  void  as  against 
subsequent  creditor,  unless  at  time  of 
making  it  there  was  an  intention  on 
part  of  debtor  to  defraud  such  cred- 
itor.    140/415   (2)    (78  S.  E.  1082). 

Though  money  may  have  been  ob- 
tained from  subsequent  creditor  to 
pay  off  debts  existing  when  gift  was 
made,  this  alone  would  not  make  gift 
void  as  to  such  creditor,  if  conduct  of 
debtor  throughout  entire  transaction 
was  honest,  and  he  had  no  intention  to 
defraud.     Id.  415   (2-b). 


General  Note. 


Cited.     142/789,  794   (83  S.  E.  852). 

Cancellation:  Evidence  here  did  not 
authorize  decree  of  cancellation  where 
it  did  not  show  that  the  plaintiff 
creditors  would  be  benefited  thereby. 
142/422,  423    (2)    (83  S.  E.  99). 

Chreditor:  Person  having  contract  in 
existence  at  time  when  alleged  fraudu- 
lent conveyance  is  made  under  which 
other  party  to  contract  might  become 
liable  to  him,  and  who  does  sub- 
sequently become  liable  under  such 
contract,  is  creditor  of  such  person 
from  time  contract  went  into  effect, 
within    meaning     of    statute     against 


fraudulent  conveyances.  149/763,  764 
(5)   (102  S.  E.  146). 

Parties:  To  suit  by  creditor  against 
grantees  in  deed  to  land  executed  by 
his  debtor,  for  cancellation  of  deed, 
and  for  judgment  on  debt,  grantor  (or, 
if  dead,  his  legal  representative)  is 
necessary  party;  and  where  petition 
fails  to  make  legal  representative  of 
deceased  debtor  a  party,  it  is  proper- 
ly dimissed  on  demurrer.  147/404  (94 
S.  E.  235). 

Bepeal:  Sections  3226-3229  furnish  a 
cumulative     protection     to     creditors. 
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and  do  not  repeal  pre-existing  laws 
against  fraudulent  sales.  140/10,  13 
(78  8.  E.  609). 


Bepurchase:  Sale  of  laud  with  right  to 
repurchase,  if  in  good  faith,  may  be 
enforced.     140/435  (3)   (79  S.  E.  196). 


§  3225.  (§  2696.)  Innocent  subsequent  vendee. 


Laches:  Plaintiff  in  suit  to  subject 
fund  representing  purchase-money  due 
from  innocent  vendee  to  debtor's 
fraudulent  transferee  was  not  guilty 
of  laches,  where  action  was  brought 
about  five  years  after  transactions 
complained  of,  the  fraud  not  being 
discovered  until  month  before  suit. 
144/377  (5)  (87  S.  E.  293). 

Purcliase  money:  Where  fraudulent 
grantee     sells    property     to     innocent 


purchaser,  any  unpaid  purchase- 
money  due  him  will  be  impounded  as 
equitable  asset  of  debtor  for  distri- 
bution to  creditors.  144/377  (3) 
(87  S.  E.  293). 
Repeal:  Sections  3226-3229  furnish  a 
cumulative  protection  to  creditors, 
and  do  not  repeal  pre-existing  laws 
against  fraudulent  sales.  140/10,  13 
(78  8.  E.  609). 


§  3226. 


Merchandise,  how  sold  in  bulk. 


Cited.     15  App.  561  (83  S.  E.  969). 

Charge  that  if  husband  made  sale  of 
stock  of  merchandise  in  bulk  to  his 
wife,  the  sale  would  be  void  unless 
''sales  in  bulk  act"  had  been  com- 
plied with,  even  if  not  applicable  to 
any  issue,  was  harmless  to  claimant. 
13  App.  293  (3)  (79  S.  E.  88). 

Corporation:  Where,  under  terms  of  sale, 
it  was  distinctly  agreed  that  no  wood 
or  coal  was  included,  mere  fact  that 
pending  negotiations  small  remnant  of 
wood  unexpectedly  came  into  hands  of 
vendor,  and  that  one  defendant,  as  an 
individual,  bought  and  paid  for  same 
with  his  personal  check,  could  not  re- 
quire finding  that  such  purchase  was 
fraudulent  scheme  or  device,  it  further 
not  appearing  that  sale  of  accessories 
was  conditioned  or  dependent  upon 
such  separate  and  independent  pur- 
chase of  the  remnant  of  wood.  24  App. 
r,98,  .599   (2)   (101  S.  E.  690). 

Fi.  fa.:  Sale  of  entire  stock  of  goods  of 
defendant  here,  under  levy  of  fi.  fa., 
was  not  void  under  the  bulk  sale  law. 
18  App.  666   (3)   (90  S.  E.  360). 

Fixtures:  There  must  be  intent  between 
parties  to  substantially  eflfect  a  sale 
of  a  stock  of  ''goods,  wares,  or  mer- 
chandise," and  where  such  is  not  the 
case,  mere  sale  of  fixtures  and  acces- 
sories alone  would  not  bring  transac- 
tion within  scope  and  purview  of  law. 
24  App.  598,  599   (1)    (lOl  8.  E.  690). 

§  3227.  Duty  of  purchaser. 

Qamisliinent:  "Where  sale  of  merchandise 
in    bulk    is   made    without   compliance 


Partner:  Sale  of  interest  in  copartner- 
ship to  two  persons,  whereupon  one 
of  the  original  partners  retired,  and 
the  same  business  was  thereafter 
conducted  in  the  name  of  a  new  firm, 
not  within  this  section.  140/359  (3) 
(78  S.  E.  1078). 

Statement:  Where  defendant  in  fi.  fa. 
conveyed  her  stock  of  merchandise  in 
bulk  to  her  father  to  secure  payment 
of  certain  sum  that  he  loaned  her,  and 
she  executed  security  deed  purporting 
to  pass  title  to  him,  transaction  did  not 
come  within  purview  of  sections  3228 
and  3229,  and  therefore  no  presump- 
tion that  it  was  fraudulent  arose  by 
reason  of  fact  that  mortgagor  made  no 
attempt  to  comply  with  provision  of 
section  3228  as  to  furnishing  vendee 
with  statement  under  oath  required  by 
this  section,  and  without  first  giving  to 
each  creditor  of  mortgagor  notice  of 
transaction.  18  App.  527  (89  S.  E. 
1051). 

Strict  construction:  Act  is  in  deroga- 
tion of  common  law  and  of  the  right 
to  alienate  property  without  restric- 
tion, and  should  therefore  be  strictly 
construed.  140/359  (2)  (78  S.  E. 
1078). 

This  section,  being  in  derogation  of 
common  law,  must  be  construiMl  strict 
ly.  18  App.  527  (89  S.  E.  10r,l);  6(56, 
667  (90  S.  E.  360);  24  Ap]^.  oOS,  oOO 
(1)   (101  S.  E.  690). 


with    statute,    purchaser    is    liable     in 
garnishment   to  creditor  of  vendor,  al- 
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though  purchaser  may  have  disposed 
of  the  goods  prior  to  service  on  him 
of  process  of  garnishment;  fact  that 
debtor  was  partnership,  and  that  prior 
to  illegal  sale  to  garnishee  one  of  the 
partners  had  sold  out  his  interest  to 
the  other,  would  not  defeat  rights  of 
creditors.  22  App.  512  (1)  (96  S.  K. 
346). 

Question  as  to  whether  or  not  judg- 
ment in  favor  of  subsequent  purchaser 
from  garnishee,  under  claim  filed  under 
attachment  levy  instituted  by  creditor 
against  original  debtor,  amounts  to 
adjudication  in  favor  of  such  garnishee 
that  sale  to  him  was  not  fraudulent,  is 
not  involved  where  in  the  garnishment 
proceeding  no  such  defense  is  pleaded. 
22  App.  512  (2)    (96  S.  E.  346). 

No  error  was  committed  in  refusing 
to  allow  garnishee  to  go  behind  judg- 
ment setting  up  amount  due  garnish- 

§  3228.  When  fraud  is  presumed. 

N'otice:  Sale  not  void,  in  whole  or  in 
part,  by  reason  of  fact  that  seller 
omitted  name  of  one  of  his  creditors 
and  the  purchaser  failed  to  give  that 
creditor  notice  of  the  sale,  though 
such  creditor  did  not  in  fact  have 
any  notice  of  the  sale,  and  though 
the  seller  was  insolvent.  140/10  (78 
S.  E.  610). 

Statement:  Where  defendant  in  fi.  fa. 
conveyed  her  stock  of  merchandise  in 
bulk  to  her  father  to  secure  payment 
of  certain  sum  that  he  loaned  her,  and 
she  executed  security  deed  purporting 
to   pass   title   to   him,   transaction   did 


ing   creditor   by   principal   debtor.     22 
App.  512,  513  (4)   (96  S.  E.  346). 

Notice:  Sale  not  void,  in  whole  or  in 
part,  by  reason  of  fact  that  seller 
omitted  name  of  one  of  his  creditors 
and  the  purchaser  failed  to  give  that 
creditor  notice  of  the  sale,  though 
such  creditor  did  not  in  fact  have 
any  notice  of  the  sale,  and  though 
the  seller  was  insolvent.  140/10  (78 
S.  E.  610). 

Purchaser  of  merchandise  in  bulk  is 
not  relieved  from  duty  of  notifying 
creditor  of  vendor  of  such  proposed 
sale  by  reason  of  verbal  notice  given 
to  them  by  vendor  himself.  22  App. 
512,  513  (3)   (96  S.  E.  346). 

Strict  conetructlon:  Provisions  of  this 
section,  being  in  derogation  of  common 
law,  must  be  strictly  construed.  24 
App.  598,  599   (1)    (101   S.  E.  690). 


not  come  within  purview  of  this  sec- 
tion, and  therefore  no  presumption  that 
it  was  fraudulent  arose  by  reason  of 
fact  that  mortgagor  made  no  attempt 
to  comply  with  provision  of  this  sec- 
tion as  to  furnishing  vendee  with  state- 
ment under  oath  required  by  section 
3226,  and  without  first  giving  to  each 
creditor  of  mortgagor  notice  of  trans- 
action. 18  App.  527  (89  S.  E.  1051). 
Strict  construction:  This  section,  being 
in  derogation  of  common  law,  must 
be  construed  strictly.  18  App.  527 
(89  S.  E.  1051);  24  App.  598,  599  (1) 
101  S.  E.  690). 


§  3229.  What  sales  shall  be  deemed  fraudulent. 


Security:  Where  defendant  in  fi.  fa. 
conveyed  her  stock  of  merchandise  in 
bulk  to  her  father  to  secure  payment 
of  certain  sum  that  he  loaned  her,  and 
she  executed  security  deed  purporting 
to  pass  title  to  him,  transaction  did 
not  come  within  purview  of  this  sec- 
tion, and  therefore  no  presumption  that 
it  was  fraudulent  arose  by  reason  of 
fact  that  mortgagor  made  no  attempt 
to    comply   with    provision    of    section 


3228  as  to  furnishing  vendee  with 
statement  under  oath  required  by  sec- 
tion 32$6,  and  without  first  giving  to 
each  creditor  of  mortgagor  notice  of 
transaction.  18  App.  527  (89  S.  E. 
1051). 
Strict  construction:  This  section  being 
in  derogation  of  common  law,  must 
be  construed  strictly.  18  App.  527 
(89  S.  E.  1051);  24  App.  598,  599  (1) 
101  S.  E.  690). 
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CHAPTEB  3. 
Preferences  and  Assignments  for  Benefit  of  Creditors. 
§  3230.  (§  2697.)  Legal  preference. 


Dividends:  Where  creditor  of  insolvent 
bank  holds  collateral  security  for  por- 
tion of  debt,  and  receiver  of  bank 
realizes  from  its  assets  amount  of  cash 
to  be  applied. to  its  debts,  creditor  is 
not  entitled  to  dividend  upon  entire 
indebtedness  due,  as  though  he  had  no 


collateral;  such  secured  creditor  must 
first  apply  amount  realized  from  col- 
lateral to  reduce  amount  of  indebted- 
ness, and  is  entitled,  like  other  cred- 
itors, to  dividend  upon  unpaid  balance. 
147/74  (92  S.  E.  868).  274  (9)  (93  S. 
E.  880). 


CHAPTEB  6. 
Mortgages. 


ARTICLE  1. 
General  Principles. 
§  3256.  (§  2723.)  What  is  a  mortgage,  and  what  it  may  embrace. 


Applied.     21  App.  159  (93  S.  E.  1018). 
Cited.     18  App.  45,  47   (88  S.  E.  825). 

After-acquired  property:  See  Future  in- 
terest. 

Bankruptcy:  Discharge  in  bankruptcy 
under  the  bankruptcy  act  of  1898  as 
amended  docs  not  aflfect  lien  of  general 
judgment  nor  lien  of  mortgage  ob- 
tained more  than  four  months  prior 
to  filing  of  petition  in  bankruptcy, 
relatively  to  property  set  aside  as 
exempt  under  the  bankrupt's  claim  of 
homestead  exemption,  although  holders 
of  such  liens  may  have  proved  their 
claims  in  bankruptcy.  148/.380  (1) 
(96  S.  E.  1004,  42  A.  B.  Rep.  328). 

Where,  in  voluntary  petition  in  bank- 
ruptcy, claim  is  made  for  statutory 
homestead  exemption  of  money  from 
the  general  estate  of  bankrupt,  court 
of  bankruptcy  has  jurisdiction  to 
order  sale  of  land  upon  which  lien 
exists,  divested  of  liens,  and  to  pro- 
vide that  liens  shall  attach  to  proceeds 
of  sale;  where  part  of  proceeds  is  set 
apart  for  bankrupt  under  his  claim 
liens  against  which  right  of  exemption 
had  been  waived  will  follow  such  fund. 
UH/:\H{)  (2)  (96  S.  E.  1004,  42  A.  B. 
Rep.  .328). 


Oonfltruction:  Question  whether  par- 
ticular debt  is  secured  by  instrument 
is  for  court  if  instrument  undertakes 
to  designate  debt.  17  App.  511  (2) 
(87  S.  E.  759). 

Debt:  Deed  or  bill  of  sale  may  be 
made  to  secure  present,  past,  or  future 
indebtedness.  17  App.  511  (1)  y^' 
8.  E.  759). 

Words  of  instrument  here  did  not 
evince  intention  to  secure  past  in- 
debtedness of  maker  incurred  by 
him  by  reason  of  his  being  joint 
maker  on  notes.     Id.   511,  512   (3). 

Future  interest:  One  can  not  ordinarily 
mortgage  after-acquired  property.  17 
App.  442  (87  S.  E.  760). 

General  rule  is  that  mortgage  can 
not  be  made  to  include  personal 
property  as  to  which  mortgagor  had 
neither  possession  nor  right  of  pos- 
session at  time  of  making  mortgage, 
but  for  which  it  is  sought  to  provide 
by  clause  including  any  personal 
property  which  may  be  subsequently 
acquired  by  mortgagor.  145/831  (4) 
(90  S.  E.  49). 

The  Selma,  Rome  &  Dalton  Railroad 
Company  had  lawful  charter  power, 
when    it    executed    first    mortgage    on 
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October  1,  1867,  to  mortgage  future- 
acquired  property,  and  lien  of  first 
mortgage  was  superior  to  that  of  sec- 
ond mortgage  on  all  the  property  ac- 
quired by  the  company  after  date  of 
the  first  mortgage,  there  being  then  in 
existence  no  constitutional  inhibition 
of  the  enactment  of  a  special  law  in 
any  case  for  which  provision  had  been 
made  by  an  existing  general  law. 
149/434,  435   (100  S.  E.  380). 

Increafle  of  personalty:  Agreement  that 
all  increase  of  personalty  and  im- 
provements made  by  purchasers  of 
land  and  certain  personalty  thereon, 
should  become  property  of  seller  un- 
til certain  notes  were  paid  in  full, 
constituted  eflfort  to  mortgage  in- 
crease of  personalty.  Such  mortgage 
not  valid  as  to  personalty  which 
might  thereafter  be  acquired  by  the 
purchasers  and  moved  upon  the 
place.     140/235   (1)    (78  S.  E.  917). 

Mortgage  on  domestic  animals  does 
not  cover  increase  thereof  where  there 
is  no  express  mention  of  such  increase 
in  instrument  itself;  such  increase  may 
be  sold  by  mortgagor  as  his  own  and 
purchaser  gets  good  title  as  against 
mortgagee.  22  App.  291  (95  S.  E. 
995). 

Lien:  Paper  executed  here  held  to  create 
lien  upon  realty  described,  and  was 
properly  construed  as  being  a  mort- 
gage.    147/677   (1)   (95  S.  E.  244). 

Stock  of  goods:  While  mortgage  cover- 
ing stock  of  goods,  changing  in 
specifics,  covers  also  additional  goods 
purchased  in  the  usual  course  of  busi- 
ness to  replenish  the  stock  and  to  keep 
the  business  going,  there  is  no  such 
statutory  provision  where  original 
stock  of  goods  is  sold  under  a  condi- 
tional bill  of  sale  wherein  title  is  re- 
served in  vendor.  21  App.  730  (1)  (94 
S.  E.  905). 

Title:  Petition  in  action  to  enjoin  en- 
forcement of  judgment  in  fore- 
closure, not  subject  to  general  de- 
murrer, where  it  showed  that  deed  to 
mortgagor  was  procured  by  fraud, 
and  that  property  was  mortgaged  to 
©ne  having  full  knowledge  of  plain- 
tiff's rights.     143/590  (85  S.  E.  758). 

Where  conditional  vendors,  upon 
default,  took  possession  of  mule  and 
then   sold   it   to   vendee's   father,   who 


paid  for  it  and  intrusted  possession 
to  his  son,  he  had  title  and  son  could 
not  give  valid  lien  thereon,  though 
son 's  note  was  transferred  to  father 
when  payment  was  made.  14  App. 
593   (81  S.  E.  904). 

Fact  that  son  made  false  represen- 
tations to  mortgagee  concerning  hisi 
title,  thereby  obtaining  credit  and 
defrauding  mortgagee,  could  not  af- 
fect title  of  real  owner,  where  he  did 
not  acquiesce  in  or  authorize  such 
representations.     Id.  593,  595. 

Chattel  mortgage  on  property,  de- 
scribed as  not  in  mortgagor's  posses- 
sion and  title  to  which  was  vested  in 
another,  was  invalid.  17  App.  442  (87 
S.  E.  760). 

Instrument  in  which  title  to  personal 
property  is  retained  in  vendor  until 
payment  of  purchase  price,  and  which 
contains  also  stipulation  that  it  is  a 
mortgage  on  the  property,  should  be 
construed  as  a  retention-of-title  con- 
tract only;  vendor  and  vendee  cannot 
by  agreement  make  paper  one  both 
retaining  title  and  not  retaining  title 
to  same  property.  19  App.  69  (1)  (90 
S.  E.  1033). 

Where  same  instrument  retains  title 
to  property  and  also  stipulates  that  it 
is  a  mortgage  on  the  property,  and 
vendor  subsequently  forecloses  the 
** mortgage"  and  has  the  property  sold, 
entire  foreclosure  proceedings  are 
mere  nullity,  instrument  not  being  in 
fact  or  in  law  a  mortgage.  19  App. 
69   (la)    (90  S.  E.  1033). 

Foreclosure  proceedings,  null  and 
void  because  mortgage  was  sought  to 
be  created  by  instrument  retaining 
title  to  personal  property,  did  not 
amount  to  rescission  of  sale  on  part  of 
vendor,  and  did  not  prevent  or  estop 
him  from  bringing  suit  upon  retention- 
of-title  note  to  recover  purchase  price 
of  property.  19  App  69  (la)  (90  S. 
E.  1033). 

Lien  of  mortgage  does  not  pass  title 
or  carry  with  it  right  of  possession  by 
mortgagee.  20  App.  95  (1)  (92  S.  E. 
546). 

Mortgagee  can  not,  by  attempted 
purchase  of  mortgaged  property,  divest 
intervening  title  of  which  notice  is 
had.     20  App.  95  (la)   (92  S.  E.  546). 
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One  holding  title  under  mortgagor 
can  not  acquire  interest  in  property  ad- 
verse to  rights  of  mortgagee  of  which 


ho    had    previous   notice. 
9r>  (2)  (92  S.  E.  o46). 
See  Future  interest. 


20    App.   95, 


§  3257.  (§  2724.)  Ponn  and  execution. 


Applied.     140/540,  543   (79  S.  E.  144); 

21   App.   159   (93   S.  E.  1018). 

Attestation:      Stockholder   of  mortgagee 

corporation     is     not     incompetent     as 

nonofficial     witness     to     signature     of 

mortgagor.     143/11   (3)   (84  S.  E.  59). 

Mortgage  is  good  inter  partes 
without  any  witness;  purpose  of  wit- 
ness is  to  admit  such  paper  to  rec- 
ord.    13  App.  1,  4   (78  S.  E.  770). 

Mortgage,  attested  by  notary  who 
is  secretary  and  treasurer  of  corpora- 
tion to  which  it  is  given,  is  not  ad- 
missible for  record.  16  App.  309  (1) 
(85  S.  E.  267). 

Not  necessary  that  notary  should 
attach  formal  certificate  of  acknowl- 
edgment.    224  Fed.  128   (3). 

Claim  of  bank,  which  has  sold 
mules  under  bill  of  sale,  to  other 
mules  covered  by  mortgage  as  those 
really  described  in  bill  of  sale,  does 
not  present  issue  of  priority  between 
junior  bill  of  sale  and  senior  mort- 
gage officially  attested  by  stockholder 
in  mortgagee  bank.  145/385  (2)  (80 
S.    E.   365). 

Where  realty  mortgage  was  signed 
with  name  and  seal  of  mortgagor  cor- 
poration, followed  by  signature  of  its 
president,  *'in  presence  of*  two  wit- 
nesses whose  names  were  signed,  with- 
out indication  of  official  character,  on 
left  of  paper  and  opposite  other  signa- 
tures, and  one  of  such  witnesses  certi- 
fied such  president's  acknowledgment 
of  execution  officially,  attestation 
would  be  considered  as  having  been 
signed  by  the  official  in  his  official  ca- 
pacity.    147/677  (2)   (95  S.  E.  244). 

Stockholder  or  officer,  though  in- 
competent to  take  acknowledgment  of 
mortgage  on  realty  as  notary,  because 
he  is  stockholder  or  officer  of  mort- 
gagee corporation,  is  not  incompetent 
as  non-official  witness  to  signature  of 
mortgage.    149/479  (1)  (100  8.  E.  569). 

Where  mortgage,  attested  by  notary 
public  and  another  witness,  with 
proper  evidence  of  filing  for  record, 
and  without  entry  of  satisfaction  or 
cancellation  thereon,  had  been  intro- 
duced  in    evidence   by   mortgagee,   its 


effect  could  not  be  impaired  by  proof 
that  record  of  mortgage  did  not  show 
attestation  by  two  witnesses,  and  con- 
tained entry  tending  to  show  cancel- 
lation; court  did  not  err  in  refusing 
to  admit  in  evidence  certified  copy  of 
such  a  record.  20  App.  592  (93  S.  E. 
258). 

Where  note  and  mortgage  given  to 
secure  it  were  written  upon  same  paper 
and  executed  at  same  time,  signatures 
to  note  that  were  made  by  witnesses 
who  attested  the  mortgage  will  be  con- 
strued only  as  signatures  of  attesting 
witnesses  and  as  having  no  more  refer- 
ence to  the  words  ''Witness  our  hands 
and  seals'*  than  to  any  other  part  of 
the  note.  21  App.  741*,  742  (6-b)  (95 
S.  E.  19). 

Unattested  mortgage  is  good  as  be- 
tween parties  thereto,  or  as  between 
maker  and  a  transferee;  requirement 
of  this  section  relative  to  attestation 
pertains  to  prerequisite  necessary  to 
its  record,  and  has  application  only 
so  far  as  intervening  rights  of  third 
persons  without  notice  are  concerned. 
22  App.  441  (1)  (96  S.  E.  183). 
Bill  of  sale:  Where  instrument  pur- 
porting to  be  bill  of  sale  describes 
debt  and  contains  defeasance  clause 
it  is  chattel  mortgage.  17  App.  666 
(2)  (87  S.  E.  1100). 

Bill  of  sale  is  distinguished  from 
chattel  mortgage  in  that  former 
passes  title  while  latter  does  not.     Id. 

Written  instrument  showing  on  its 
face  that  it  was  given  as  security  for 
note  described  in  the  instrument,  and 
containing  clause,  ''Provided,  if  we 
shall  pay  said  note  when  due,  the  lien 
thereby  created  to  become  void,"  is  a 
mortgage  and  not  a  bill  of  sale,  and 
did  not  put  title  to  property  upon 
claimant  relying  upon  such  instrument. 
21  App.  292  (1)  (94  S.  E.  325). 
Crops:  Purchase-price  note  given  for 
fertilizer,  which  stipulated  that  crops 
on  land  fertilized  should  be  held  in 
trust  for  payment  of  note,  created 
mortgage  on  crops  mentioned.  14 
App.  30  (2)   (79  S.  E.  930). 
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Date:  Chattel  mortgage,  duly  witnessed 
and  recorded  on  August  7,  1912,  pur- 
porting  to    have    been    signed    on    the 

day   of   ,    1912,   describing 

crops  on   certain   lands,   is   sufficiently 

.definite  to  constitute  lien  as  to  third 

parties.    17  App.  98  (1)  (86  S.  E.  255). 

Deed  is  distinguished  from  mortgage, 
in  that  it  passes  title  while  mortgage 
does  not.  17  App.  666  (2)  (87  S.  E. 
1100). 

Instrument  the  first  words  of  which 
are  **Thi8  mortgage,  made  this"  stated 
day,  and  which  in  several  other  places 
therein  is  described  as  **this  mort- 
gage,'*  must  be  construed  as  a  mort- 
gage and  not  a  deed  passing  title.  19 
App.  487   (2)   (91  S.  E.  786). 

Where  construction  of  contract  upon 
which  claimant  based  title  was  only 
question  presented  for  determination, 
and  trial  court  correctly  construed  in- 
strument to  be  mortgage  and  not  deed, 
court  did  not  err  in  overruling  cer- 
tiorari.  19  App.  487  (3)  (91  S.  E.  786). 

Defeasance  clause:     See  Bill  of  sale. 

Description:  Mortgage  on  **my  crops 
of  cotton, '*  etc.,  *^now  growing  or  to 
be  grown  on  my  farm  in  C.  county, 
Ga.,  and  all  other  lands  cultivated  by 
my  wife,"  etc.,  **the  present  year  and 
successive  years,"  was  not  void  for 
uncertainty  of  description.  144/564 
(87  S.  E.  776). 

Description  of  property  in  mort- 
gage as  **all  my  shop  tools  and  fix- 
tures *  *  *  in  my  possession"  is 
not  void  for  indefiniteness,  and  may 
be  aided  by  parol  evidence.  13  App. 
1   (2)   (78  S.  E.  770). 

Mortgage  reciting  that  it  is  given 
to  secure  note  tor  specified  amount 
and  future  advances  in  money  and 
plantation  supplies  is  valid  only  as  a 
mortgage  to  secure  the  note.  13  App. 
632  (4)   (79  S.  E.  755). 

Chattel  mortgage  on  **all  cotton 
and  corn  grown  during  current  sea- 
son on  lands  fertilized  with  the  fer- 
tilizer," to  secure  payment  for  which 
mortgage  was  given,  was  not  void 
for  uncertainty.  14  App.  30  (2)  (79 
S.  E.  930);  17  App.  834  (3)  (88  S. 
E.  719). 

Mortgage  on  **my  crop  of  cotton, 
and  corn  now  planted  in  Floyd 
county,  Ga.,  23rd  district  and  3rd 
section,  consisting  of  75  acres  in  cot- 


ton and  25  acres  in  corn"  is  not  void 
for  want  of  sufficient  description. 
14  App.  99   (1)    (80  S.  E.  210). 

Requirement  that  chattel  mort- 
gage specify  property  does  not  re- 
quire such  description  as  will  iden- 
tify property  without  aid  of  parol  evi- 
dence.    16  App.  645  (1)  (85  S.  E.  953). 

Crop  mortgage,  describing  prop- 
erty as  entire  crop  of  corn  and  cot- 
ton on  lands  of  named  persons  in  given 
county,  is  sufficient.  17  App.  98,  99 
(4)    (86  S.  E.  255). 

Mortgage  to  secure  note  due,  as  well 
as  any  general  or  special  balance  due 
from  mortgagor  up  to  value  of  the 
property,  which  was  described  as  being 
of  value  of  $5,000,  is  sufficiently 
definite  to  be  valid  as  mortgage  for 
future  advances  up  to  $5,000;  it  ap- 
pearing that  mortgagee,  a  cotton 
factor,  contemporaneously  with  execu- 
tion of  mortgage,  took  from  mortgagor 
written  obligation  to  ship  certain  cot- 
ton to  mortgagee  who  agreed  to  act 
as  mortgagor's  factor.  248  Fed.  988 
(2). 

Mortgage  which  described  land  as 
having  frontage  of  certain  number  of 
feet  and  extending  back  stated  dis- 
tance, and  which  set  out  boundaries  on 
each  side,  and  further  described  prop- 
erty as  being  same  which  was  con- 
veyed to  mortgagor  by  deed  of  certain 
date  and  recorded  on  certain  date, 
fully  identified  the  land.  248  Fed.  988 
(3). 

Mortgage  is  sufficiently  definite  in 
matter  of  descriptive  averments  of 
land  intended  to  be  mortgage,  if  de- 
scriptive recitals  are  so  definite  as  to 
render  tract  capable  of  being  located. 
146/685    (1)    (92   S.   E.   217). 

Where  mortgage  describing  land  as 
forty  acres  of  land  lying  and  being  in 
named  county,  known  as  the  P.  C.  lot 
of  land,  and  being  lot  number  618,  was 
foreclosed,  and  execution  described 
land  in  same  words,  but  added  after 
number  of  lot  the  words,  **in  the  2nd 
district  and  second  section  of  said 
county  and  State,"  it  was  not  erro- 
neous, on  trial  of  claim,  to  admit  mort- 
gage fi.  fa.  and  entry  of  levy  in  evi- 
dence over  objection  that  description 
was  too  indefinite.  146/685  (la)  (92 
8.  E.  217). 
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Where  six  justices  are  evenly  divid- 
ed, case  being  for  decision  by  court  as 
a  whole,  on  controlling  question 
whether  mortgage  sufficiently  specifies 
debt  to  comply  with  this  section,  judg- 
ment stands  affirmed  by  operation  of 
law.     147/43   (92  S.  E.  755). 

Mortgage  in  which  land  is  described 
as  "one  hundred  acres  of  land,  more 
or  less,  situated,  lying,  and  being  in 
the  1203d  district  G.  M.,  Johnson  coun- 
ty, Georgia,  and  bounded  on  the  north 
by  the  lands  of  Dr.  B.,  east  by  D.  P., 
south  by  other  lands  of  F.  [the  mort- 
gagor], and  west  by  lands  of  J.  P.,*' 
the  number  of  acres  not  being  definite, 
but  qualified  by  the  term  "more  or 
less,*'  is  void  for  lack  of  sufficient 
description.     147/442  (94  S.  E.  553). 

Mortgage  which  describes  land  as 
"50  acres  of  land  oflf  of  the  south  side 
of  lot  No.  104  in  the  14th  dist.  of" 
named  county,  is  not  void  for  un- 
certainty in  discription  of  land. 
148/104  (1)   (95  S.  E.  969). 

Where  number  of  acres  is  described 
in  mortgage  as  "more  or  less/'  mort- 
gage is  void,  such  description  being  too 
vague  and  uncertain.  148/148,  149  (1) 
(95  S.  E.  993). 

Mortgage  describing  property  as  "5 
black  mare  mules  ranging  from  6  to 
9  years  old  and  now  in  my  possession 
at  H.,  Ga.,  C.  county,  and  weighing 
from  900  lbs,  to  1150  lbs.,"  was  too 
indefinite,  in  its  description,  to  impart 
notice  to  third  person,  to  whom  mort- 
gagor subsequently  mortgaged  one 
black  mare  mule  8  years  old  and  one 
black  mare  mule  9  years,  that  these^ 
two  mules  were  included  in  the  former 
mortgage.     18  App.  575  (90  8.  E.  170). 

Writing  which  purports  to  create 
mortgage  lien  upon  property  described 
as  "seven  head  of  mules  and  horses'' 
is  void  as  against  one  claiming  pro- 
ceeds of  sale  thereof  under  subsequent- 
ly acquired  lien  by  attachment.  20 
App.  49   (1)    (92  S.   E.  389). 

Sufficiency  of  mortgage  description 
is  not  governed  by  rule  which  would 
obtain  between  parties  to  writing,  but 
such  a  degree  of  definiteneas  is  required 
as  would  be  sufficient  to  impart  rec- 
ord notice  to  third  parties.    Id.  49  (2). 

Mortgage  describing  property  as  one 
yellow  mare  6  years  old,  about  15 
hands     high,     immediately     following 


which  reciting  that  "it  is  expressly 
agreed  that  said  J.  N.  C.  &  Co.  do  not 
warrant  health,  life,  soundness  and 
work  of  said  mule,  only  the  title 
thereto,"  when  considered  as  a  whole, 
indicated  existence  of  contract  lien 
upon  a  yellow  mare  mule  sufficiently  to 
place  all  third  persons  upon  con- 
structive notice  thereof.  20  App.  815 
(93  S.  E.  511). 

There  is  no  provision  of  law  requir- 
ing that  recorded  purchase-money  note 
reserving  title  to  personal  property 
shall  state  locality  of  machinery  or 
upon  whose  land  it  is  located,  nor  need 
it  specify  county  of  residence  of  maker; 
the  law  requires  that  the  contract  shall 
be  executed  and  attested  in  the  same 
manner  as  mortgages  on  personal  prop- 
erty, and  recorded  within  thirty  days 
from  its  date,  in  the  county  where 
the  vendee  resides,  if  a  resident  of 
this  State,  and  provides  that  in  other 
respects  it  shall  be  governed  by  laws 
relating  to  registration  of  mortgages. 
21  App.  16  (93  S.  E.  525). 

Mortgage  is  not  void  on  its  face  for 
want  of  sufficient  description  of  prop- 
erty, where  property  is  described  as 
"one  tract  of  land  in  401st  district, 
G.  M.,  of  Tattnall  county,  Georgia, 
said  tract  of  land  being  bounded  as. 
follows:  on  the  north,  east,  and  south 
by  F.  M.  8.;  and  on  the  west  by  S. 
.  and  D.,  said  tract  of  land  containing 
150  acres,  more  or  less,  and  being  the 
same  tract  of  land  purchased  by  mort- 
gagors from  J.  W.  S.  and  described  in 
deed  of  conveyance  made  by  said  J. 
W.  S.,  dated  on  the  first  day  of  Octo- 
ber, 1903.''  21  App.  741,  742  (7)  (95 
8.  E.  19). 

In  such  description,  the  words 
"bounded  ♦  »  ♦  by  F.  M.  S.,''  will  be 
construed  as  meaning  "bounded  by 
lands  of  F.  M.  8.''    Id.  741,  742  (7-a). 

Sufficiency  of  description  of  prop- 
erty embraced  in  mortgage  is  question 
of  law  for  the  court.  23  App.  771  (1) 
(99  8.  E.  537). 

Identity  of  property  mortgaged  is 
question  of  fact  for  the  jury.  23  App. 
771  (1)  (99  8.  E.  537). 
Evidence:  Where  petition  distinctly  al- 
leges that  described  mortgage  was  exe- 
cuted by  mortgagor  to  mortgagee,  and 
duly  recorded  in  office  of  clerk  of  su- 
perior  court,   and   defendant's   answer 
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expressly  admits  execution  of  mort- 
gage, and  fails  to  deny  that  it  was 
duly  recorded,  it  is  not  sufficient  ob- 
jection to  admissibility  of  mortgage  in 
evidence,  that  it  does  not  appear  to 
have  been  executed  in  such  manner  as 
to  authorize  its  admission  to  record, 
and  that  there  is  no  proof  of  its  exe- 
cution. 147/787,  788  (2)  (95  S.  E. 
689). 

Identity:  Mortgage  note  here,  mort- 
gage and  note  appearing  on  one 
sheet  of  paper,  the  latter  being  at 
the  top,  and  the  mortgage  contain- 
ing description  of  the  note,  was  not 
invalid  though  signed  only  in  the 
space  below  the  mortgage  portion. 
145/220  (88  S.  E.  819). 

Intention:  Whether  instrument  is  bill 
of  sale  or  chattel  mortgage  depends 
on  intent  of  parties  as  evidenced  by 
writings.  17  App.  666  (2)  (87  S.  E. 
1100). 

Party:  Company  which  is  made  party 
to  proceeding  by  bank  in  order  to 
effectuate  its  foreclosure  proceeding 
against  it  may  raise  question  of 
validity  of  mortgage.  148/148,  149  (2) 
(95  S.  E.  993). 

Security:  Instrument  whereby  title  is 
retained  to  property  sold,  and  title  to 
other  property  as  additional  security 
is  conveyed,  is  not  a  mortgage,  but  a 
conveyance  carrying  title  for  security 


for  debt.  24  App.  416  (2)  (100  S.  E. 
779). 

While,  under  this  section,  one 
requisite  to  validity  of  mortgage  is 
that  debt  shall  be  therein  specified, 
different  rule  obtains  as  to  deed  given 
to  secure  a  debt;  but  where  instrument 
in  form  of  security  deed  does  specify 
and  thus  limit  debt  in  named  amount 
as  being  one  which  it  is  actually  in- 
tended to  secure,  record  of  instrument 
will  not  give  grantee  any  priority  over 
third  persons  who  may  have  sub- 
sequently and  in  good  faith  acquired 
lien  upon  same  property,  except  as  to 
amount  of  particular  indebtedness  thus 
specified.  23  App.  750,  751  (2)  (99 
8.  E.  541). 

As  between  parties  themselves  rule 
would  be  different,  and  although  deed 
may  be  given  as  security  for  named 
indebtedness  in.  specified  amount,  it 
is  competent  for  parties  to  extend 
security  by  agreement  so  that  as  be- 
tween them  it  shall  cover  an  addition- 
al indebtedness.  23  App.  750,  751  (2) 
(99  S.  E.  541). 

Assignment  of  bond  for  titJle  as 
security  for  debt,  which  clearly  ex- 
presses its  purpose  and  specifies  the 
debt  and  the  property,  is  in  legal  ef- 
fect a  mortgage,  and,  to  be  effective 
against  subsequent  liens,  must  be 
recorded.  254  Fed.  278  (1);  s.  c.  165 
C.  C.  A.  566. 


§  3258.  (§  2725.)  Reducing  deed  to  mortgage. 


Bill  of  sale:  If  instrument  in  form  of 
absolute  bill  of  sale  was  in  fact  in- 
tended only  as  security  for  debt,  it 
may  be  treated  as  equitable  mortgage. 
18  App.  307   (1)   (89  S.  E.  382). 

Bond  for  title:  Transfer  of  bond  for 
title  to  land,  absolute  in  form,  may  be 
shown  to  have  been  made  for  purpose 
cf  securing  a  loan,  where  the  transferor 
retains  possession  of  the  land.  149/241, 
242  (3)   (99  S.  E.  869). 

Oharge:  Where,  in  action  to  establish* 
deed  as  mortgage,  defendant  pre- 
vailed, failure  to  instruct  on  this  sec- 
tion was  harmless.  141/435,  436 
(3-b)   (81  S.  E.  203). 

Deed:  While  contract  of  sale  by 
debtor  to  creditor,  with  right  of  re- 
purchase at  stipulated  amount  within 
given    time,    is    legally    possible,    held 


in  this  case  that  it  could  not  be  de- 
.  clared  as  matter  of  law  that  contract 
was  of  that  character,  so  as  to  au- 
thorize direction  of  verdict.  145/835 
(90  S.  E.  56). 

Where  owner  of  property  conveys  to 
another  against  whom  there  is  valid 
outstanding  judgment  at  time,  for  sole 
purpose  of  putting  title  in  grantee  so 
that  he  may  sell  or  pledge  property 
for  purpose  of  raising  money  to  pay 
over  to  owner,  lien  of  judgment  will 
not  attach  and  make  .property  sub- 
ject as  against  claim  duly  filed  by 
owner  of  equitable  interest.  148/410 
(1)   (96  S.  E.  872). 

Deed  absolute  on  its  face  and  ac- 
companied by  possession  of  property 
cannot  be  reformed  by  parol  evidence, 
at  instance  of  one  of  the  parties,  into 
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a  mortgage,  unless  fraud  in  its  pro- 
curement is  the  issue  to  be  tried. 
149/548   (2)    (101  S.  E.  124). 

Deed  absolute  in  form  may  be  shown 
to  have  been  made  to  secure  a  debt 
where  maker  remains  in  possession  of 
land  conveyed;  but  where  there  is  no 
fraud  in  procurement  of  deed,  and  pos- 
session is  surrendered  to  grantee  con- 
temporaneously with  execution  of  deed, 
it  is  not  competent  to  show  by  parol 
that  deed  absolute  in  form  was  in  fact 
a  deed  to  secure  a  debt.  149/240,  241 
(2)   (99  S.  E.  860). 

Conveyance  of  realty  in  form  of  ab- 
solute fee-simple  deed  can  be  shown 
by  parol  evidence  to  be  only  a  security 
deed,  where  grantor,  after  making 
deed,  retains  possession  of  realty  con- 
veyed. 23  App.  161  (1)  (97  S.  E.  864). 
Petition  here  held  to  not  set  out  cause 
of  action  for  reformation  of  deed  so 
as  to  convert  it  into  mortgage.  149/548 
(4)   (101  S.  E.  124). 

Where  petition  to  have  warranty 
deed  declared  to  be  security  deed  did 
not  allege  that  petitioner  could  not 
read,  or  that  any  fraud  was  practiced 
which  excused  her  from  reading  the  in- 
strument which  she  signed,  petition 
was  subject  to  general  demurrer.  149/ 
42  (99  S.  E.  115). 
Possession:  Parol  evidence  is  inadmis- 
sible to  convert  an  absolute  deed  into 
mere  security  deed  where  possession 
has  been  surrendered.  141/380  (1,  2) 
(81  S.  E.  230). 

Deed  absolute  in  form  may  be  shown 
to  have  been  made  to  secure  debt, 
where  maker  remains  in  possession  of 
land.     141/642  (1)   (81  8.  E.  881). 

Where  grantor  executes  deed  absolute 
•  in  form,  and  remains  in  possession  of 

§  3259.  (§  2726.)  Registry. 

Cited.     145/831   (2)    (90  8.  E.  49);   13 

App.  420  (79  S.  E.  213). 
Applied.  140/540,  543  (79  8.  E.  144). 
Attestation:  Where  execution  of  corpora- 
tion 's  mortgage  was  duly  attested  by 
official  act  in  official  capacity,  such 
mortgage  was  properly  admitted  to 
record.     147/677   (2)    (95  S.  E.  244). 

Where  mortgage,  attested  by  notary 
public  and  another  witness,  with 
proper  evidence  of  filing  for  record,  and 
without   entry   of   satisfaction   or   can- 


land,  parol  evidence  is  admissible  to 
show  that  deed  was  intended  as  secur- 
ity only;  such  evidence  is  not  objec- 
tionable on  ground  that  it  offends  rule 
which  makes  inadmissible  parol  evi- 
dence to  vary  written  terms  of  abso- 
lute deed.     147/161  (1)  (93  S.  E.  289). 

Security  deed:  Testimony  in  action  to 
recover  land  because  deed  under  which 
defendant  held  was  given  to  secure 
debt,  that  plaintiff  offered  to  sell  land 
to  witness  without  any  proposition  to 
have  it  back  was  properlv  admitted. 
143/97   (1)    (84  S.  E.  435).' 

Instrument  in  form  of  ordinary  war- 
ranty deed,  except  that  it  contains 
provision  that  *^This  mortgage  deed 
is  the  second  mortgage  on  these  lands, 
said  grantor  having  heretofore  given 
mortgages  on  these  lands  to  J.  and  H., 
trustees  of  M.  Company,  and  this  deed 
is  given  subject  to  those  mortgages," 
and  which  does  not  contain  defeasance 
clause,  will  be  construed  not  as  a 
mortgage,  but  as  an  instrument  passing 
title  to  secure  debt  in  amount  stated 
as  consideration  of  deed.  23  app.  750 
(1)   (99  S.  E.  541). 

In  suit  for  land  by  remote  grantee 
in  warranty  deed  against  grantor's 
heirs  with  plea  that  ancestor's  deed 
was  only  security  for  debt  and  prayer 
for  cancellation  and  accounting,  first 
grantee  was  necessary  party  to  grant 
of  relief  so  prayed,  and  there  was  no 
error  in  rejecting  equitable  pleas.  147/ 
631,  632  (1)  (95  8.  E.  215). 

Trover:  Remedy  provided  by  this  section 
is  not  exclusive;  owner  has  right  also 
to  bring  trover.  18  App.  652  (2)  (90 
S.  E.  175). 


cellation  thereon,  had  been  introduced 
in  evidence  by  mortgagee,  its  effect 
could  not  be  impaired  by  proof  that  re- 
cord of  mortgage  did  not  show  attes- 
tation by  two  witnesses,  and  contained 
entry  tending  to  show  cancellation; 
court  did  not  err  in  refusing  to  admit 
in  evidence  certified  copy  of  such  a 
record.  20  App.  592  (93  8.  E.  258). 
Conditional  sales:  In  order  that  reser- 
vation of  title  to  personalty  be  valid 
against  third  persons,  where  buyer  is 
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resident  of  State,  it  is  essential  that 
contract  of  sale  be  recorded  in  county 
where  he  resides  when  it  is  executed. 
141/831   (1)    (82  S.  E.  251). 

This  section  does  not  apply  to  con- 
ditional sale  contract  of  goods  to  be 
shipped  into  the  State.  231  Fed.  247 
(4). 

Ocunty:  Recording  in  one  '  county  of 
mortgage  on  mule  purchased  in  that 
county  by  resident  of  another  county, 
which  resident  of  former  county  also 
executed  as  additional  security,  was 
substantial  compliance  with  this  sec- 
tion.    214  Fed.  270. 

Evidence  here  showed  that  county  in 
which  conditional  sale  contract  was 
reported  was  county  in  which  vendees 
resided.  19  App.  600  (3)  (91  S.  E. 
920). 

Filing:  Where  duly  attested  mortgage 
on  realty  has  been  properly  filed  for 
record,  filing  is  notice  to  all  persons, 
without  regard  to  whether  mortgage  is 
so  defectively  recorded  that  record  it- 
self is  not  such  notice.  20  App.  592 
(93  S.  E.  258). 

Notice:  Where,  on  issue  as  to  priority 
of  mortgages  on  same  mule,  one  de- 
scribing it  as  ^ve  years  old  and  other 
as  three  years  old,  evidence  of  age 
was  conflicting,  court  properly  refused 
to  charge  that  if  mule  was  only  three 
years  old,  record  of  former  mortgage 
describing  it  as  five  years  old,  would 
not  be  evidence  of  its  existence.  141/ 
641  (81  S.  E.  853). 

Record  of  conditional  sale  contract 
is  notice  to  third  persons,  though  prop- 
erty is  thereafter  removed  to  another 
county  by  purchaser  with  seller's 
knowledge  and  consent.  144/694  (3) 
(87  S.  E.  891). 


Record  of  agreement  containing 
mortgage  which  is  sufficient  to  Cfill  for 
further  inquiry  by  ordinarily  prudent 
man  is  constructive  notice  of  lien  on 
property.  17  App.  834  (1)  (88  S.  E. 
719). 

Place:  Where  mortgage  contains  no 
recital  as  to  place  of  execution,  except 
caption,  '*  Georgia,  Washington  Coun- 
ty,''  and  attesting  clause  contains 
name  of  official  witness  with  ''Bar- 
tow, Jefferson  County,  Georgia," 
mortgage  may  be  recorded,  if  other- 
wise entitled  to  record,  in  Jefferson 
County     145/531  (2)   (89  S.  E.  512). 

Sale:  Defendant  bank  was  under  no  duty 
to  transfer  to  plaintiff  share  of  defend- 
ant ^s  capital  stock  described  in  in- 
strument executed  by  original  owner 
as  security  for  debt  to  plaintiff,  and 
subsequently  purchased  by  plaintiff  at 
sale  under  that  instrument,  although 
instrument  was  recorded  before  maker 
became  indebted  to  defendant  bank.  22 
App.  688  (97  8.  E.  107). 

Title:  Under  sections  3259,  3318,  3319, 
where  one  selling  goods  On  credit 
delivers  possession  under  duly  recorded 
written  contract  reserving  title  until 
price  is  paid,  legal  title  does  not  vest 
in  buyer  until  price  has  been  paid. 
144/694  (2)    (87  S.  E.  891). 

Unrecorded  mortgage:  Conveyance  cover- 
ing timber,  logs,  etc.,  on  certain  planta- 
tion, did  not  pass  title  to  locomotive 
engine  leased  to  the  owner  of  the 
plantation,  although  contract  between 
manufacturer  of  such  engine  and  lessee 
thereof  may  not  have  been  recorded  as 
provided  by  law.  145/831,  832  (4-a) 
(90  S.  E.  49). 


§  3260.  (§  2727.)  Effect  of  failure  to  record. 


Cited.  13  App.  420  (79  S.  E.  213). 
Applied.  224  Fed.  266  (1). 
Actual  notice:  Burden  is  on  holder  of 
senior  unrecorded  mortgage  to  show 
clearly  actual  notice  of  mortgage  to 
former  mortgagees.  232  Fed.  100  (1); 
s.  c.  146  C.  C.  A.  292. 

Evidence  here  did  not  show  actual 
knowledge  by  junior  mortgagees  of 
prior  unrecorded  mortgage,  so  as  to 
give  latter  mortgage  priority  under 
this  section.    Id.  100  (2). 


Where  purchasers  of  property  had 
actual  notice  of  mortgage  thereon  at 
time  of  sale,  such  mortgage  was  valid 
lien  on  the  property  although  not  re- 
corded. 22  App.  15  (2)  (95  S.  E.  471). 
Bankruptcy:  Mortgage  executed  in  good 
faith  more  than  four  months  prior  to 
mortgagor's  bankruptcy,  when  both  he 
and  mortgagee  believed  him  solvent, 
and  with  agreement  that  he  should  buy 
no  more  goods  on  credit,  is  not  invalid 
as   preferential,   because   not   recorded 
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until  within  the  four  months.  224  Fed. 
128  X4) ;  8.  c.  35  A.  B.  Rep.  494.  Af- 
firmed, 245  U.  8.  513  (61  L.  Ed.  931, 
37  Sup.  Ct.  456,  40  A.  B.  Rep.  765). 

Under  this  section  mortgage  was  not 
transfer  required  to  be  recorded,  with- 
in Bankruptcy  Act.  228  Fed.  651,  652 
(4);  s.  c.  143  C.  C.  A.  173;  s.  c.  36 
A.  B.  Rep.  25. 

Delay  of  recordation  until  four 
months  before  initiation  of  bankruptcy 
proceedings  against  mortgagor  does 
not  enable  trustee  to  assail  such  mort- 
gage as  a  preference,  as  of  date  of  its 
recordation,  under  section  60b  of  the 
Bankruptcy  Act,  if  he  represents  no 
lien  other  than  under  section  47a,  aris- 
ing subsequently.  245  U.  S.  513  (62 
L.  Ed.  441,  38  Sup.  Ct.  176);  affirm- 
ing 228  Fed.  651,  143  C.  C.  A.  173. 

Evidence:  Where  plaintiff  in  ejectment 
relied  on  deed  based  on  sale  made  at 
public  outcry  in  pursuance  of  DOwer 
in  duly  recorded  mortgage,  and  de- 
fendant relied  on  unrecorded  deed  from 
mortgagor,  junior  to  mortgage,  but 
senior  to  plaintiff's  deed,  parol  testi- 
mony as  to  transaction  between  de- 
fendant and  mortgagor  and  mortgagee, 
whereby  the  land  was  sold  by  mortga- 
gor by  consent  of  mortgagee  to  de- 
fendant and  purchase  price  paid  to 
mortgagee,  was  admissible  in  con- 
nection with  other  testimony  as  to 
notice  to  plaintiff  of  the  unrecorded 
deed.     149/660  (1)   (101  S.  E.  753). 

Intozlcatlxig  liqnors:  Where  automobile 
was  sold  on  credit  to  one  who  gave 
note  for  price,  secured  by  mortgage  on 
car,  and  where  subsequently,  before 
payment  of  note,  purchaser  being  en- 
gaged in  conveying  intoxicating  liq- 
uors, sheriff  took  him  and  car  into 
custody,    and     instituted     proceedings 


under  section  448  (oooo)  of  the  Penal 
Code  to  condemn  the  car,  equity,  upon 
petition  for  injunction  brought  by 
holder  of  mortgage  who  did  not  par- 
ticipate in  criminal  enterprise  of  pur- 
chaser, should  have  enjoined  the  cou- 
demnation  proceedings  until  provision 
was  made  for  application,  after  final 
hearing,  of  funds  arising  from  sale  to 
lien  of  mortgage.  148/378  (96  S.  K. 
881). 

Mistakes:  Where  mortgage  on  realty  is 
executed  in  favor  of  named  person  but 
by  mistake  contains  description  of 
land  different  from  that  intended  to 
be  mortgaged,  mortgage  prior  in  date 
upon  land  intended  to  be  covered  by 
mortgage  first  referred  to  will,  ^liero 
recorded  prior  to  date  of  commence- 
ment, of  suit  to  reform  junior  mort- 
gage so  as  to  make  it  cover  land  in- 
tended  to  be  mortgaged,  have  priority 
over  junior  mortgage.  146/797  (92  S. 
E.  524). 

Parties:  Mortgage  is  good  inter  partes 
without  any  witness;  purpose  of  wit- 
ness is  to  admit  such  paper  to  record. 
13  App.  1,  4   (78  8.  E.  770). 

Surety  on  renewal  note  was  released  by 
failure  to  record  mortgage  given  to 
secure  note,  notwithstanding  that  note 
and  mortgage  were  not  given  con- 
temporaneously, where  it  appeared  that 
one  of  the  inducements  held  out  to 
surety  by  plaintiff  to  sign  note  was 
that  mortgage  had  been  taken.  24  App. 
116  (99  S.  E.  797). 

Ordinarily  failure  to  record  mort- 
gage, given  to  secure  payment  of  note, 
will  not  release  surety  on  note  unless 
mortgage  and  note  were  executed  con- 
temporaneously. 24  App.  116  (99  S. 
E.  797). 


§  3261.  (§  2728.)  How  admitted  in  evidence. 


Becord:  Evidence  that  mortgage  on 
personal  property  was  filed  for  record 
and  recorded  in  Elbert  County  was  not 
sufficient    to    dispense    with    proof    of 

§  3262.  (§  2729.)  Defective  record. 

Conditional  sale:  Where  chattels  were 
delivered  under  a  conditional  sale 
contract,  and  before  it  was  recorded 
judgment  was  had  against  the  buyer 
by  a  third  person,  the  judgment  lien 


execution  of  mortgage,  where  it  ap- 
peared that  mortgagor  resided  in 
Wilkes  County.  13  App.  338  (3)  (79 
S.  E.  207). 


took  priority  over  the  seller's  unre- 
corded reservation  of  title  though  the 
judgment  was  founded  on  a  debt 
antecedent  to  the  sale.  13  App.  764 
(79  S.  E.  952). 
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Oounty:  Becording  in  one  county  of 
mortgage  on  mule  purchased  in  that 
county  by  resident  of  another  county, 
which  resident  of  former  county  also 
executed  as  additional  security,  was 
substantial  compliance  with  this  sec- 
tion.    214  Fed.  270. 

Defectively  attested:  Recording  of  mort- 
gage, which  was  not  properly  executed, 
did  not  give  constructive  notice.  16 
App.  309  (1)   (85  8.  E.  267). 

Where  mortgage,  attested  by  notary 
public  and  another  witness,  with  proper 
evidence  of  filing  for  record,  and  with- 
out entry  of  satisfaction  or  cancella- 
tion thereon,  had  been  introduced  in 


evidence  by  mortgagee,  its  effect  could 
not  be  impaired  by  proof  that  record 
of  mortgage  did  not  show  attestation 
by  two  witnesses,  and  contained  entry 
tending  to  show  cancellation;  court  did 
not  err  in  refusing  to  admit  in  evi- 
dence certified  copy  of  such  a  record. 
20  App.  592  (93  8.  E.  258). 
Priorities:  Mortgage  filed  with  clerk 
of  superior  court  of  county  in  which 
land  lies  is  superior  to  lien  of  com- 
mon-law execution  entered  on  docket 
after  such  filing,  though  mortgage  is 
not  properly  recorded.  14  App.  81 
(1)  (80  8.  E.  343). 


§  3267.  (§  2734.)  Redemption  in  ten  years. 


Second  mortgage:  Even  if  the  right  of 
redemption  by  a  mortgagor,  or  his 
privies  in  estate,  exists  in  this  8tate, 
as  to  realty  sold  under  foreclosure  in 
equity  to  which  mortgagor  of  his  privy 
was  not  a  party,  second  mortgagees  of 


the  8elma,  Bome  &  Dalton  Railroad 
Company  are  barred  on  account  of 
lapse  of  time  and  because  of  their 
laches  from  exercising  such  alleged 
right.     149/434,  435  (100  8.  E.  380). 


§  3268.  (§  2735.)  Debt  barred,  mortgage  may  still  be  foreclosed. 

Cited.     143/497,  504  (85  8.  E.  742). 

§  3272.  (§  2739.)  Debts  due  by  installments. 


Parties:  As  general  rule,  no  decree  of 
foreclosure  of  common-law  mortgage 
could  be  made,  unless  all  parties  en- 
titled to  mortgage  money  were  before 


the  court;  there  can  be  but  one  fore- 
closure of  a  mortgage.  140/653,  654 
(5-d)  (79  8.  E.  539). 


§  3274.  (§  2741.)  COaiming  proceeds  of  sales. 


stated.     22    App.    381    (1)    (95    8.    E. 
1014). 

Equity  of  redexi4>tion:  Where  before  and 
at  time  of  sale  attorney  for  mortgagee 
gave  bidders  upon  property,  which  was 
being  sold  under  junior  general  judg- 
ment, public  notice  that  property  was 
being  sold  subject  to  lien  of  senior 
mortgage  fi.  fa.  which  he  held,  pur- 
chaser acquired  only  equity  of  redemp- 
tion held  by  defendant  in  junior  fi. 
fa.,  and  upon  trial  of  claim  interposed 
by  purchaser  of  property,  it  was  not 
error  for  trial  judge,  who  tried  case 
without  jury,  to  render  judgment  find- 
ing property  subject  to  mortgage  fi. 
fa.     22  App.  381  (2)   (95  8.  E.  1014). 


Option:  When  property  on  which  there  is 
a  mortgage  which  has  been  foreclosed 
is  levied  on  under  other  process,  holder 
of  mortgage  has  option  to  place  his 
mortgage  fi.  fa.  in  hands  of  officer, 
cause  title  unincumbered  to  be  sold, 
and  claim  proceeds,  according  to  date 
of  his  lien.  18  App.  514  (1)  (89  8.  E. 
1102). 

Title:  One  claiming  funds  by  interven- 
tion in  ruling  to  distribute  money 
derived  from  sale  under  execution  can 
not  support  claim  by  showing  title 
vested  in  some  person  other  than  de- 
fendant in  execution.  17  App.  804  (2) 
(88  8.  E.  691). 
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ARTICLE  2. 
Mortgages  on  Real  Estate,  How  Foreclosed. 


SECTION  1. 
Application  to  Foreclose;  WHen,  Where,  and  How  Made,  and  Proceedings 

Thereon. 

§  3276.  (§  2743.)  Foreclosure  of  mortgage  on  realty.  Mortgages  on  real 
estate  in  Georgia  may  be  foreclosed  in  the  following  manner,  to  wit:  Any 
person  applying  and  entitled  to  foreclose  such  mortgage  shall,  by  him- 
self or  his  attorney,  petition  to  the  superior  court  of  the  county  wherein 
the  mortgaged  property  may  be,  which  petition  shall  contain  a  state- 
ment of  the  case,  the  amount  of  the  petitioner's  demand,  and  a  description 
of  the  property  mortgaged;  whereupon  the  court  shall  grant  a  rule  di- 
recting the  principal,  interest,  and  costs  to  be  paid  into  court  on  or  be- 
fore the  first  day  of  the  next  term  immediately  succeeding  the  one  at 
which  such  rule  is  granted;  which  rule  shall  be  published  [twice  a  month 
for  two  months,]  (a)  or  served  on  the  mortgagor  or  his  special  agent  or 
attorney,  at  least  [thirty  days]  (a)  previous  to  the  time  at  which  the 
money  is  directed  to  be  paid  into  the  court,  as  aforesaid :  Provided,  that 
where  the  land  covered  by  the  mortgage  consists  of  a  single  tract  of  land 
divided  by  a  county  line  or  county  lines,  such  mortgage  may  be  foreclosed 
on  the  entire  tract  in  either  of  the  counties  in  which  part  of  it  lies :  Pro- 
vided further,  if  the  mortgagor  resides  upon  the  land,  the  mortgage  shall 
be  foreclosed  in  the  county  of  his  residence. 

Act  1879,  Cobb,  570.  Act  1829,  Cobb,  572.  Act  1836,  Cobb,  572.  Acts  1878-9, 
p.  50.     (a)  Acts  1920,  p.  78. 

H  2882,  5555. 

Applied.     141/214   (80  S.  E.  713).  Petition:      Mortgage    note    stating    that 

Evldecice:     Mortgage  should  be  received  it  is  second  mortgage  on  property,  the 

in  evidence  without  proof  of  indorse-  first  being  given  to  a  certain  society, 

ment  of  note  and   mortgage,  on   fore-  petition    in    foreclosure    alleging    that 

closure   by   original   mortgagee  to   use  ^^^^^  .^  ^^  ^^^^  ^^            .^  demurrable, 

of  trauBferee^    144/241  (86  S.  E.  1094).  ^                               g    ^^ 

Life  estate:  Where  interest  of  mortgagor  /         v  /   v                       y 

acquired    under    will    of    her    deceased  ^^®-      Evidence   in    claim   case   pending 

husband  terminated  at  her  death,  there  ^-  ^*-  o°  mortgage  held  to  show  that 

was  no  error  in  directing  verdict  for  rule     nisi     and     rule      absolute      were 

defendant     in    suit     to    foreclose    the  granted      in      mortgage       foreclosure, 

mortgage.     147/472  (3)   (94  S.  E.  563).  144/100  (2)   (86  S.  E.  241). 

LimiUtions:  Where  mortgage  was  given  Only  ''process^'  that  is  necessary  in 

in  1875  on  homestead,  and  foreclosure  proceeding   to    foreclose    mortgage    on 

proceedings  were   commenced   in   1876  ^^^j^^    .^   ^^^   ^^j^   ^.^i      gi   App.    741 

and   dismissed   because   the   homestead  ,„.    J.^-  s    f    iQ'i 

was    not   subject,   foreclosure   proceed-  v   -^   v* 

ings  commenced  in  1910,  two  years  af-  ^^y  P^^^^^"  ^^'^  Process  that  is  neces- 

ter  termination  of  the  homestead,  not  sary   in   proceeding   to  foreclose  mort- 

1  arred    bv    limitations.     140/699,    700  gag<?  on  realty  is  prayer  for  rule  nisi. 

(3)    (79  S.  E.  561).  21   App.  741   (2)   (95  S.  E.  19). 
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FOURTH  TITLE— CHAP.  5,  ART.  2,  SEC.  2.     §§  3278,  3279 


Foreclosure  of  mortgages  on  realty;  of  pleas,  defenses,  etc. 


Service:  Where  rule  nisi  upon  petition 
to  foreclose  mortgage  was  issued  at 
general  term  of  superior  court,  more 
than  three  months  before  next  term, 
and  at  latter  term  mortgagor  was  re- 
quired to  pay  money  into  court,  and 
personal  service  was  effected  prior  to 
latter  term,  but  too  late  to  be  due 
service  to  that  term,  it  became  re- 
turnable to  next  succeeding  term. 
145/338  (89  S.  E.  195). 

Where  service  of  rule  nisi  to  fore- 
close mortgage  on  realty  was  acknowl- 
edged by  mortgagors  four  days  before 
rule  absolute  was  granted,  and  judg- 
ment absolute  recited  that  mortgagors 
named  had  acknowledged  service  on 
rule  nisi,  such  defective  service  di'd 
not  render  judgment  absolute  void,  but 
voidable.     146/253   (1)   (91  S.  E.  62). 

Service  of  rule  nisi,  made  by  special 
bailiff  appointed  by  judge  of  superior 
court  under  section  6310,  is  not  legal, 
although  service  was  made  during  term 
of  court  at  and  for  which  bailiff  was 
appointed;  rule  nisi  must  be  served  by 
sheriff  or  his  deputy.  149/647,  648 
(2-a)   (101  S.  E.  536). 

If  bailiff  had  made  service  at 
special  direction  of  sheriff  of  county, 
and  had  made  his  return  of  service  as 
deputy  sheriff,  different  question  would 
be  presented.     Id.  647,  648  (2-b). 

Leaving  copy  of  rule  nisi  at  de- 
fendant's residence  will  not  suffice; 
there  must  be  either  personal  service 
or  service  by  publication.  149/647, 
648  (2)   (101  S.  E.  536). 


Where  quarterly  terms  of  superior 
court  in  particular  county  are  provided 
for  by  law,  and  rule  nisi  on  petition 
to  foreclose  mortgage  on  realty  is 
granted  at  one  term,  and  first  day  of 
next  regular  succeeding  term  will  occur 
within  less  than  three  months  after 
grant  of  rule  nisi,  it  should  be  made 
returnable  to  first  term  thereafter  for 
which  lawful  service  can  be  had,  or 
next  term  but  one.  19  App.  376  (2) 
(91  8.  E.  573). 

Where  rule  nisi  on  petition  to  fore- 
close mortgage  on  realty  in  superior 
court  directed  that  money  due  on  mort- 
gage be  paid  into  court  on  or  before 
first  day  of  term  next  immediately 
succeeding  term  at  which  it  was 
granted,  and  rule  was  served  on  de- 
fendant at  least  three  months  before 
term  designated  for  payment,  issue 
made  by  defense  filed  at  that  term 
was  triable  at  that  term.  20  App.  147 
(92  8.   E.   764). 

Where  plaintiff  seeks  judgment  in 
rem,  and  not  a  judgment  in  personam, 
service  by  publication,  in  accordance 
with  statute,  is  no  less  effective  than 
personal  service.  21  App.  741  (3)  (95 
8.  E.  19). 
Waiver  by  defendant  of  statutory  re- 
quirements and  consent  that  rules  nisi 
and  absolute  may  be  issued  and  mort- 
gage foreclosed  at*  first  term,  does  not 
bind  third  persons,  nor  confer  such 
jurisdiction  as  will  authorize  court  to 
render  final  judgment  of  foreclosure 
at  first  term.     143/543  (85  8.  E.  696). 


§  3278.  (§  2745.)  Transferee  may  foreclose,  how. 


ABslgnment  in  writing:  Where  mort- 
gagee's administrator  delivered  mort- 
gage to  plaintiff  as  part  of  his  inter- 
est in  estate,  and  the  only  other  party 
having  an  interest  relinquished  to  him, 
plaintiff  had  a  perfect  equitable  title 


to  the  mortgage,  entitling  him  to  en- 
force the  same,  though  the  adminis- 
trator did  not  assign  it  to  him  in 
writing.  140/699,  700  (5)  (79  8.  E. 
561). 


SECTION  2. 

Of  Pleas,  Defenses,  etc..  When  and  How  Made. 

§  3279.  (§  2746.)  Defense  against  foreclosure  of  mortgage  on  realty. 


Damages:  A  mortgagor  may  plead 
damages  arising  from  the  breach  of 
an   independent  contract,  as  a  set-off 


in  bar  of  a  proceeding  to  foreclose  a 
mortgage  on  land.  141/214  (80  8.  E. 
713). 
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Of  the  judgment  and  disposition  of  mortgaged  property;  proceeds  of  sale  of  same, 

how  appropriated. 

§  3280.  (§  2747.)  Third  person  can  not  defend. 


Junior  vendee:  Foreclosure  by  statutory 
method,  to  which  proceeding  junior 
vendee  of  land  is  not  party,  while  not 
conclusive  on  such  vendee  is  valid  as 
between  holder  .of  mortgage  and 
mortgagor,  and  purchaser  at  fore- 
closure   sale   acquires    legal    estate    of 


mortgagor;  and  where  no  illegality  in 
the  foreclosure  proceeding  and  the 
sheriff's  sale  thereunder  is  made  to 
appear,  sheriff's  deed  is  superior  to 
deed  executed  by  mortgagor  after  date 
of  mortgage.  146/490,  491  (6)  (91  S. 
E.  675). 


§  3281.  (§  2748.)  Proceedings  to  foreclose  when  mortgagor  dead. 

Applied.     144/517  (87  S.  E.  655). 

§  3282.  (§  2749.)  Issue,  how  tried. 


Term  of  court:  Where  rule  nisi  on  peti- 
tion to  foreclose  mortgage  on  realty 
in  superior  court  directed  that  money 
due  on  mortgage  be  paid  into  court  on 
or  before  first  day  of  term  next  im- 
mediately succeeding  term  at  which  it 


was  granted,  and  rule  was  served  on 
.defendant  at  least  three  months  before 
term  designated  for  payment,  issue 
made  by  defense  filed  at  that  term  was 
triable  at  that  term.  20  App.  147 
(92  S.  E.  764). 


SECTION  3. 


Of  the  Judgment  and  Disposition  of  Mortgaged  Property. 
§  3283.  (§  2750.)  Judgment,  and  sale  of  mortgaged  property. 


Affidavit  of  illegality:  Where  creditor 
of  mortgagor,  whether  his  debt  be  in 
judgment  or  not,  desires  to  contest 
validity  or  fairness  of  mortgage  lien 
claimed  by  another  creditor,  adequate 
remedy  is  afforded  by  affidavit  of  il- 
legality under  section  3304.  147/307 
(1)    (93  S.  E.  894). 

Execution:  Where  in  claim  case  it  ap- 
peared that  of  property  levied  on, 
parts,  admittedly  belonging  to  claim- 
ant, were  not  included  in  mortgage  on 
which  judgment  had  been  obtained, 
verdict  finding  such  parts  subject  to 
fi.  fa.  was  unauthorized.  15  App.  190, 
191  (3)  (82  8.  E.  770). 

Judgment:   Where  mortgage  fi.  fa.  was 


valid  on  its  face  burden  was  on  claim- 
ant attacking  same  to  show  invalidity 
of  foreclosure.  144/100  (1)  (86  S.  E. 
241). 

Power  of  sale  in  mortgage  was  not  ex- 
tinguished by  general  judgment  ob- 
tained by  holders  against  maker  of 
note  in  suit  in  city  court.  146/347, 
348  (3)  (91  8.  E.  119). 

Waiver  by  defendant  of  statutory  re- 
quirements and  consent  that  rules  nisi 
and  absolute  may  be  issued  and  mort- 
gage foreclosed  at  first  term,  does  not 
bind  third  persons,  nor  confer  such 
jurisdiction  as  will  authorize  court  to 
render  final  judgment  of  foreclosure  at 
first  term.     143/543  (85  8.  E. 


SECTION  4. 
Proceeds  of  Sale  of  Mortgaged  Property,  How  Appropriated. 
§  3284.  (§  2751.)  Disposition  of  proceeds. 


Holder  of  bonds:  Creditor  with  whom 
bonds  had  been  deposited  as  collateral, 
who  bought  bonds  under  circumstances 
rendering   sale    void,   was   entitled    on 


foreclosure      of      mortgage  securing 

bonds,     to     recover     amount  actually 

loaned    by   him    and   interest  thereon. 
144/761  (2)  (87  8.  E.  1083). 
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FOURTH  TITLE— CHAP.  5,  ART.  3,  SEC.  1.    §§  3285,  3286 


Foreclosure  of  mortgages  on  personalty  and  bills  of  sale  to  secure  debt. 


Judgment:  Where  owner  of  mortgage 
did  not  foreclose  but  obtained  general 
judgment,  and  property  embraced  in 
mortgage  was  sold  by  sheriff,  fund  was 
properly  awarded,  on  rule  against 
sheriff,  to  judgment  younger  than  mort- 
gage but  older  than  such  general  judg- 
ment, though  such  younger  judgment 
was  based  on  mortgage  older  than  the 
general  judgment.  19  App.  703  (2) 
(91  S.  E.  1062). 

Priorities:  Where  A  sold  property  to  B, 
giving  bond  for  title,   and  B  created 


mortgage  lien  in  favor  of  C,*  after 
which  A  conveyed  property  to  B  so 
that  B  might  pass  title  to  D,  who  made 
loan  thereon  with  which  to  pay  pur- 
chase money,  but,  under  agreement  be- 
tween A  and  B,  latter  retained  part  of 
loan,  executing  at  same  time  deed  to 
A  to  secure  payment  to  him  of  part  of 
money  loaned  by  D  which  B  retained, 
C's  mortgage  lien  attached  as  against 
A,  and  A's  lien  was  inferior  to  lien 
of  D.     147/e77  (3)   (95  S.  E.  244). 


§  3285.  (§  2752.)  When  proceeds  may  be  retained  by  the  court. 

Cited.     140/653,  655  (79  S.  E.  539). 


ARTICLE  3. 


Of  Mortgages  on  Personal  Property,  and  Bills  of  Sale  to  Secure  Debts, 

How  Foreclosed. 


SECTION  1. 
Application  to  Foreclose,  by  Whom  and  How  Made. 
§  3286.  (§  2753.)  Mortgages  on  personalty,  how  foreclosed. 


Affidavit:  Copy  of  chattel  mortgage 
was  not  sufficiently  verified  where 
certificate  recited  merely,  **I  hereby 
certify  on  oath  that  the  above  is  a 
true  copy  of  the  original  mortgage 
which  is  now  in  my  possession,"  it 
not  showing  that  any  oath  was  ad- 
ministered. 14  App.  30  (1)  (79  8.  E. 
930). 

Copy  of  mortgage,  attached  to  fore- 
closure affidavit,  was  verified  by  state- 
ment in  affidavit.  18  App.  423  (1-b) 
(89  8.  E.  540). 

Ball-trover:  Where  contract  of  condi- 
tional sale,  in  which  title  to  property 
sold  was  reserved  in  vendor  until  pay- 
ment of  purchase  money,  was  embraced 
in  same  instrument  with  mortgage  on 
other  property  to  secure  payment  of 
debt,  institution  of  bail-trover  proceed- 
iiig  by  vendor  to  recover  property  in- 
cluded in  the  conditional  sale  did  not 
preclude  him  from  foreclosing  the  mort- 
gage.    18  App.  578  (1)   (90  8.  E.  101). 

Burden  of  proof  was  on  plaintiff  in  ac- 
tion to  foreclose  chattel  mortgage 
on  crops  upon  which  fertilizer  bought 


should  be  used  to  show  that  fer- 
tilizer was  used  on  crops  claimed  to 
be  subject  to  the  mortgage,  and  in 
absence  of  such  evidence  direction  of 
verdict  for  plaintiff  was  error.  14 
App.  30  (3)  (79  8.  E.  930). 

Oonditional  sale:  Purchase-money  note 
for  amount  exceeding  $100,  contain- 
ing merely  reservation  of  title  to 
personalty  sold,  can  not  be  fore- 
closed as  mortgage.  17  App.  645  (2) 
(88  8.  E.  36). 

Execution:  Assignee  of  chattel  mort- 
gage is  estopped  to  claim  that  he 
was  third  party  who  could  take  ad- 
vantage of  mortgagor's  dismissal  of 
levy  of  mortgage  fi.  fa.  17  App.  98 
(2)   (86  8.  E.  255). 

Petition  for  foreclosure  of  mortgage 
setting  forth  mortgage  which  recited 
that  it  was  given  to  secure  a  note, 
such  note  not  being  attached  to  the 
petition  and  amount  of  debt  and  rate 
of  interest  not  appearing,  was  sub- 
ject to  general  demurrer.  145/776 
(89  8.  E.   829). 
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Foreclosure  of  mortgages  on  personalty  and  bills  of  sale  to  secure  debt. 


Sheriff:  Omissions  or  irregularities  of 
sheriff  at  sale  by  him  are  not  charge- 
able to  buyer,  but  are  questions  be- 
tween sheriff  and  parties  to  judg- 
ment.    16  App.  550  (1)   (85  S.  E.  823). 

Substantial  compliance:  If  requirements 
for  foreclosure  of  chattel  mortgage 
have  been  substantially  complied  with, 
and  all  defects  in  proceedings  appear 
to  be  amendable,  proceeding  is  not 
void,  and  third  persons  acquiring  rights 


to  property  sold  thereunder  will  be 
protected.  18  App.  423,  424  (1-d)  (89 
S.  E.  540). 
Waiver:  Foreclosure  of  mortgage  upon 
personal  property  is  such  disaffirm- 
ance of  title  by  mortgagee  as  waives 
assertion  of  title,  though  mortgage 
may  be  only  part  of  contract  con- 
taining reservation  of  title.  17  App. 
645  (1)    (88  S.  E.  36). 


§  3287.  (§  2754.)  Foreclosure  before  debt  due. 


Affidavit  for  foreclosure  before  maturity, 
which  alleged  that  **  defendants "  were 
about  to  remove  mortgaged  property 
from  county,  but  did  not  show  that 
defendants  were  purchasers  of  it,  was 
insufficient.  15  App.  359  (1)  (83  S. 
E.  273). 

Affidavit  to  foreclose  a  mortgage, 
stating  that  mortgagor  has  placed  him- 
self in  some  one  of  the  positions  where 
process  of  attachment  could  legally 
issue  against  him,  is  amendable.  18 
App.  423  (1-a)   (89  S.  E.  540). 

Affidavit  alleging  that  defendant 
*' resides  out  of  the  State"  alleges  a 
ground  of  attachment,  and  hence  au- 
thorizes foreclosure  of  mortgage  before 
due,  and  if  further  allegation  that 
mortgagor  has  placed  himself  in  posi- 


tion where  process  of  attachment  could 
legally  issue  against  him  is  a  necessary 
averment,  it  may  be  added  by  amend- 
ment. 18  App.  423  (1-a)  (89  S.  E. 
540). 

Requirement  that  affidavit  shall 
state  when  amount  of  debt  or  demand 
**will  be  due,"  was  sufficiently  met 
by  assertion  in  affidavit  **that  there 
is  now  due  on  said  mortgage  the  sum 
of  $500  principal  and  $15  interest, 
and  that  the  amount  of  said  several 
sums  is  now  due."  18  App.  423,  424 
(1-c)  (89  S.  E.  540). 
Bond:  Section  3304  is  applicable  only 
where  another  seeks  to  interpose  il- 
legality or  mortgagor  is  liable  to  at- 
tachment under  this  section.  17  App. 
376  (1)  (86  8.  E.  1073). 


§  3290.  (§  2757.)  Levy  and  gale  of  property. 


Advertisement:  This  section  should  be 
construed  with  sections  6062  and  6067; 
construing  these  sections  together,  it 
would  seem  that  it  is  not  sufficient  to 
advertise  mortgaged  property  in  any 
public  gazette  of  the  State,  but  that 
it  must  be  advertised  in  newspaper 
published  at  county  site  of  county,  if 
there  be  such,  and  if  there  be  no  such 
paper  published  in  the  county,  then 
in  the  nearest  newspaper  having  the 
largest  or  a  general  circulation  in 
such  county.  21  App.  287,  290  (94  S.  E. 
318). 

Custody:  Where,  after  levy  of  fi.  fa., 
defendant  executed  paper  conveying 
chattels  mortgaged  to  plaintiff,  agree- 
ing to  deliver  them  on  default  in  pay- 
ment of  debt  secured  and  stipulating 
that  levy  should  not  be  dismissed, 
right   to   custody  was   in   officer  mak- 


ing levy,  and  plaintiff  in  fi.  fa.  could 
not  bring  trover.  143/563  (1)  (85  S. 
E.  860). 

Where  mortgage  fi.  fa.  in  favor  of 
guano  company  and  distress  warrant 
in  favor  of  another  plaintiff  were 
levied  upon  cotton  found  in  warehouse 
of  gin  company,  and  levy  of  distress 
warrant  was  met  by  claim  filed  by  per- 
son who  gave  claim  bond  and  forth- 
coming bond,  which  levying  officer  ac- 
cepted, and  levy  of  mortgage  fi.  fa. 
was  not  arrested  by  any  proceeding 
and  cotton  levied  on  was  sold,  but 
sheriff  was  unable  to  deliver  same  for 
reason  that  it  had  been  removed  from 
warehouse  without  authority  from  the 
guano  company,  plaintiff  in  mortgage 
fi.  fa.  or  levying  officer,  court  did  not 
err  in  directing  verdict  for  the  gin 
company.    21  App.  585  (94  S.  E.  814). 
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FOURTH  TITLE— CHAP.  5,  ART.  3,  SEC.  2.     §  3296.3300 


Foreclosure  of  mortgages  on  personalty;  defenses. 


3296.  (§  2763.)  Mortgagor  to  have  notice. 


Execution:  This  section  does  not  require 
that  execution  shall  recite  that  notice 
has  been  given  to  the  mortgagor  of 
proceedings  at  time  of  execution.  18 
App.  705  (2)   (90  S.  E.  373). 

Plea:  Where  mortgage  on  personal 
property  is  foreclosed  in  justice's 
court  and  affidavit  of  illegality  inter- 
posed by  defendant,  and  record  does 
not  show  that  failure  of  justice  of 
the  peace  to  give  notice  to  mortgagor 
was  urged  or  suggested  as  ground  of 
defense,  or  by  way  of  abatement,  and 
it  appears  that  case  was  appealed  by 
consent  to  superior  court,  and  there- 
after '* special  plea  in  bar*'  was  filed 
in  superior  court,  which  raised  for  first 
time  issue  that  foreclosure  was  invalid 
because  of  failure  to  give  such  notice, 
and  court  upon  motion  struck  the  plea, 
there  is  no  merit  in  exceptions 
pendente   lite,   complaining   of  his   ac- 


tion in  so  doing  and  of  his  refusal  to 
dismiss  levy.  18  App.  705  (3)  (90 
S.  E.  373).  ' 

There  being  no  plea  raising  the  is- 
sue as  to  giving  of  notice,  after  court 
had  dismissed  plea  in  abatement  be- 
cause not  filed  at  time  fixed  by  law, 
court  did  not  err  in  declining  to  ad- 
mit testimony  tending  to  prove  that 
no  notice  had  been  given  mortgagor 
by  justice  of  the  peace  at  time  execu- 
tion was  issued  thereon.  18  App.  705, 
706  (4)  (90  S.  E.  373). 
Waiver:  Where  there  was  no  motion  to 
dismiss  levy  on  ground  that  notice 
prescribed  by  this  section  had  not  been 
given,  and  defendant  in  fi.  fa.,  al- 
though reciting  such  failure,  entered 
plea  to  hierits  without  actual  protesta- 
tion, failure  to  give  notice  referred  to 
must  be  taken  as  waived.  22  App.  441 
(2)   (96  S.  E.  183). 


§  3298.  Bill  of  sale  to  secure  debt,  foreclosure  of.  The  owner  of  any 
bill  of  sale  [or  written  contract  retaining  title]  (a)  to  personal  property 
to  secure  a  debt,  [or  written  contract  where  title  is  retained  to  personal 
property  to  secure  a  debt,]  (a)  may  foreclose  the  same  in  the  same  man- 
ner as  mortgages  on  personal  property  are  now  foreclosed,  under  the  laws 
of  this  State. 

Acts  1899,  p.  82.     (a)  Acts  1921,  p.  114. 

§8  3293,  3306,  6037. 


Amount:  Where  there  is  variance  be- 
tween amount  stated  in  bill  of  sale 
and  that  stated  in  affidavit  of  fore- 
closure, foreclosure  is  not  void  for 
that    reason;    if    amount    claimed    in 

§  3299.  After  proceedings. 

Amount:  Where  there  is  variance  be- 
tween amount  stated  in  bill  of  sale  and 
that  stated  in  affidavit  of  foreclosure, 
foreclosure  is  not  void  for  that  reason; 


affidavit  be  too  large,  defendant  or  an 
opposing  creditor  can  contest  amount 
and  have  it  reduced.  22  App.  56  (1) 
(95  S.   E.   316). 


if  amount  claimed   in  affidavit  be  too 
large,  defendant  or  an  apposing  cred-* 
iter  can  contest  amount  and  have  it  re- 
duced.    22  App.  56  (1)    (95  S.  E.  316). 


SECTION  2. 
Of  the  Defenses,  When  and  How  Made. 

§  3300.  (§2765.)  Affidavit  of  iUegaUty  to  mortgage  fl.  fa. 


Bond:  In  proceeding  to  foreclosure  mort- 
gage on  personalty,  fact  that  dismissal 
of     counter-affidavit     was     caused     by 


plaintiff,  on  ground  that  bond  given 
by  defendant  and  surety  did  not  meet 
statutory    requirements,   does   not   pre- 
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elude  plaintiff  from  maintaining  ac- 
tion on  bond  as  common  law  contract, 
where  defendant  has  obtained  sub- 
stantial benefit  under  bond  by  receiv- 
ing and  withholding  property  involved. 
20  App.  267  (92  S.  E.  1023). 

Claim:  Claimant  of  mortgaged  prop- 
erty levied  on  was  not  entitled  to 
amend  claim  to  allege  that  mortgagor 
was  not  indebted  to  mortgagee.  16 
App.  382  (2)   (85  8.  E.  354). 

Final  process:  Unless  execution  issued 
on  foreclosure  is  arrested  by  counter- 
affidavit,  it  is  final  process.  16  App. 
382    (1)    (85  8.  E.  354). 

Insufflcleiicy:  Allegations  of  affidavit 
as  to  whether  no  order  for  sale  wai^ 
granted,  or  whether  one  was  granted 
which  was  averred  to  be  illegal,  and 
as  to  any  illegality  in  manner  of 
conducting  sale,  held  here  *  to  be  in- 
sufficient to  make  issue  requiring 
submission  to  jury.  140/740  (2-b)  (79 
8.  E.  783). 

Set-off:  In  proceeding  to  foreclose 
chattel  mortgage,  mortgagor  may  by 
affidavit  of  illegality  avail  himself  of 
any  defense  which  he  might  set  up  in 
ordinary  suit  upon  demand  secured  by 

§  3301.  (§  2766.)  Replevy  bond. 

Bond:  Where  affidavit  of  illegality  is 
filed,  bond  given  by  defendant  in  exe- 
cution must  be  payable  to  plaintiff  and 
be  conditioned  for  return  of  property 
when  called  for  by  levying  officer.  l4 
App.  180  (1)  (80  8.  E.  663). 

Such  bond,  payable  to  levying  of- 
ficer and  conditioned  for  delivery  of 
property  at  sale,  is  not  good  statu- 
tory bond,  but  is  good  common-law 
obligation  and  may  be  enforced  by 
obligee  for  plaintiff  in  execution.  Id. 
180  (2,  3). 

Principal  and  sureties  were  es- 
topped from  attacking  validity  of  exe- 
cution.   Id.  180  (4). 

Fact  that  property  described  in 
bond  has  been  taken  from  principal 
obligor  under  superior  legal  process 
is  defense  on  bond,  but  fact  that 
principal  obligor  has  surrendered 
property  under  process  inferior  to 
lien  of  mortgage  is  no  defense.  Id. 
180  (6). 

Where  personalty  was  levied  on 
urder  mortgage  fi.  fa.  more  than  four 


the  mortgage,  and  which  goes  to  show 
that  amount  claimed  is  not  due  and 
owing;  while  mortgagor  is  thus  per- 
mitted to  avail  himself  of  valid  de- 
fense by  way  of  recoupment,  he  is 
not  entitled  to  plead  defense  of  set- 
off in  such  a  summary  proceeding, 
since  latter  defense  is  not  one  which 
goes  to  justice  of  plaintiff's  demand. 
22  App.  441   (3)    (96  8.  E.  183). 

Truth:  Where  property  is  sold  under 
mortgage  foreclosure,  defendant  there- 
in cannot  in  trover  suit  recover  it 
from  third  person  who  purchased  it  in 
good  faith  at  that  sale,  by  showing 
that  some  of  the  averments  in  the 
affidavit  of  foreclosure  were  untrue. 
18  App.  423,  424  (2)   (89  8.  E.  540). 

Warranty:  Where  there  was  no  allega- 
tion as  to  breach  of  warranty  within 
period  alleged  to  have  been  covered 
by  warranty,  and  it  did  not  appear  that 
warranty  was  part  of  consideration 
of  purchase,  court  did  not  err  in  strik- 
ing affidavit  of  illegality,  by  which  it 
was  sought  to  set  up  breach  of  war- 
ranty as  defense  to  foreclosure  of  pur- 
chase-money mortgage  on  personal 
property.    22  App.  328  (95  8.  E.  1022). 


months  prior  to  adjudication  of  de- 
fendant in  execution  as  bankrupt, 
and  forthcoming  bond  given,  seizure 
by  bankruptcy  court  of  property  levied 
on  will  not  release  surety  on  forth- 
coming bond.     Id.  180,  181   (7). 

Dismissal  of  affidavit  of  illegality 
for  want  of  prosecution  will  not  estop 
principal  or  surety  on  bond  from  show- 
ing as  defense  that  mortgagor  made 
payments  which  mortgagee  failed  to 
credit  on  execution  or  from  showing 
accord  and  satisfaction  of  debt.  Id. 
180,  181  (8,  9). 

That  forthcoming  bond  is  not  pay- 
able to  plaintiff,  as  provided  by  this 
section,  does  not  preclude  recovery 
on  bond.  16  App.  298  (3)  (85  8.  E. 
203). 
Breach:  Plea  in  action  for  breach  of 
forthcoming  bond  given  for  live 
stock,  alleging  that  stock  died  in  pos- 
session of  makers  of  .  bond,  that  it 
was  due  solely  to  act  of  God,  stat- 
ing cause  of  death,  stated  valid  de- 
fense.    15  App.  95  (2)   (82  S.  E.  669). 
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Oondittoiui:  On  interposing  affidavit 
of  illegality  mortgagor  should  exe- 
cute replevin  bond,  which  need  not 
comply  with  section  3304.  17  App. 
376  (1)  (86  S.  E.  1073). 

Demand  by  sheriff  on  either  principal 
or  surety  on  bond  is  not  essential,  in 
order  to  establish  breach  of  bond.  15 
App.  95  (3)  (82  S.  E.  669). 

Notice:  Legal  advertisement  of  prop- 
erty described  in  forthcoming  bond 
is  sufficient  notice  of  breach,  and 
proof  of  advertisement  will  suffice  to 
show  breach   if  property  be   not  pro- 


duced at  time  and  place  of  sale.     15 
App.  95  (3)   (82  S.  E.  669). 

Where  it  is  pleaded  or  proved  by 
plaintiff,  or  formally  admitted  by  de- 
fendant, that  it  is  impossible  to  pro- 
duce property  at  sale,  that  might  dis- 
pense with  advertisement,  so  far  as 
parties  to  suit  are  concerned.  Id. 
95  (4). 
Sale:  Where  on  foreclosure  defendant 
interposed  affidavit  of  illegality,  but 
fails  to  replevin  the  property,  it  may 
be  sold  by  special  order  of  the  court. 
140/740  (2)   (79  8.  E.  783). 


§  3302.  (§  2767.)  Sale  of  mortgaged  property  and  disposition  of  pro- 
ceeds. 


Conditional  sale:  Where  conditional 
sale  contract  was  recorded,  and  sell- 
ers recovered  judgment  and  levied 
execution,  and  buyer  thereafter 
mortgaged  property  to  bank,  which 
foreclosed  and  levied  execution  and 
caused  property  to  be  sold  at  sheriff's 
sale,  conditional  sellers  were  entitled 
to  fund.     144/857  (88  S.  E.  190). 

Fraud:  Where  distress  warrant  and 
landlord's  lien  for  supplies  are  levied 
on  crops,  mortgagee  thereof  may 
summarily  foreclose  and  place  mort- 
gage fi.  fa.  with  levying  officer,  and 
in  rule  to  distribute  proceeds  of  sale 
may  attack  contesting  liens  as  fraud- 
ulent.    144/353  (1)  (87  S.  E.  274). 

Oamislmient:  Where  chattel  mortgage 
securing  note  payable  to  bearer  was 
foreclosed  by  one  as  holder,  and  mort- 
gaged  property   was   sold,   and   subse- 


quently junior  judgment  creditor  of 
mortgagor  served  garnishment  on 
levying  officer,  who  answered  that 
he  had  funds  of  mortgagor,  but 
failed  to  set  out  that  they  arose 
from  such  sale,  and  suffered  judg- 
ment to  be  rendered  against  him,  he 
could  not  then  contest  right  of  holder 
to  enforce  lien.  141/674  (1)  (81  S. 
E.  1107). 

Officer  could  not  have  amount  of 
judgment  against  him  deducted  from 
proceeds  of  sale,  as  against  plaintiff 
in  mortgage  fi.  fa.  Id.  674,  675  (2). 
Petition  here  did  not  allege  sufficient 
facts  to  justify  equitable  intervention 
against  wife's  processes  to  collect 
amount  claimed  from  her  husband  as 
due  for  rent  and  supplies.  144/353, 
355  (87  8.  E.  274). 


§  3303.  (§  2768.)  Representative  of  deceased  mortgagee  may  foreclose. 


Beceiver:  Where  land  conveyed  by  se- 
curity deed  was  sold  under  judgment 
in  favor  of  holder  of  security,  and, 
on  rule  to  distribute  proceeds  after 
payment  of  judgment,  fund  was 
claimed  by  receiver  of  bank,  to  which, 
after  execution  of  such  deed,  defend- 
ant  sold  his  interest,  and   such   claim 


was  contested  and  fund  claimed  by 
holder  of  general  judgment  against 
grantor,  rendered  after  execution  of 
latter  conveyance,  court  did  not  err  in 
holding  that  such  receiver  was  en- 
titled to  the  fund.  19  App.  193  (91 
S.  E.  232). 


§  3304.  (§  2769.)  How  third  person  may  contest  mortgage  lien. 


Applicability:  This  section  is  applicable 
only  where  another  seeks  to  interpose 
illegality  or  mortgagor  is  liable  to  at- 
tachment under  section  3287.  17  App. 
376  (1)  (86  S.  E.  1073). 


Where  creditor  of  mortgagor, 
whether  debt  be  in  judgment  or  not, 
desires  to  contest  validity  or  fairness 
of  mortgage  lien  claimed  by  another 
creditor,  adequate   remedy  is  afforded 
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by  affidavit  of  illegality  under  this 
section;  provisions  of  this  section  ap- 
ply as  well  to  mortgages  upon  real 
property  as  to  mortgages  upon  personal 
property.  147/307  (1)  (93  S.  E.  894). 
Bankruptcy:  Under  this  section  and 
section  3428,  trustee  in  bankruptcy  can 
set  up  usury  in  mortgage  executed  by 
bankrupt,  though  reduced  to  judgment. 
228  Fed.  551  (2);  s.  c.  35  A.  B.  Rep. 
841. 


Priority:  In  absence  of  agreement  or 
special  equity  to  contrary,  assignees 
holding  separately  several  notes  se- 
cured by  mortgage  or  otherwise  are 
entitled  to  share  pro  rata,  and  with- 
out any  preference,  m  proceeds  arising 
from  sale  of  security,  when  insufficient 
to  satisfy  them  all;  this  is  true  al- 
though notes  matured  on  different 
dates  and  the  assignments  were  made 
at  different  times.  19  App.  219  (91  8. 
E.  267). 


ARTICLE  4. 
Foreclosure  in  Equity. 


§  3305.  (§  2770.)  Foreclosure  in 

Cited.     143/543,  546  (85  S.  E.  696). 

Common-law  remedy  complete,  equity 
will  interfere.     See  §  4538  and  notes. 

Personal  judgment:  While,  so  far  as  a 
judgment  of  foreclosure  may  purport 
to  be  a  general  personal  judgment, 
it  is  dormant  because  of  failure  to 
issue  execution  in  terms  of  statute  re- 
lating to  dormancy,  it  is  valid  and  en- 
forceable as  a  decree  foreclosing  mort- 
gage.    140/249  (1)    (78  8.  E.  848). 

Where   suit   was   brought  to  declare 
a    deed    void    and    cancelled,    to    have 

General  Note 

Destruction:  Second  crop  mortgagee, 
who  receives  crops  in  satisfaction  of 
mortgage,  with  knowledge  of  prior 
lien,  having  placed  property  out  of 
reach  of  execution,  is  liable  to  first 
mortgagee  for  value  of  property.  17 
App.  98,  99  (5)    (86  S.  E.  255). 

Purchase  money  mortgage:  Where  per- 
sonalty is  sold  on  credit,  and  con- 
temporaneously therewith  purchaser 
gives  to  seller  mortgage  on  property 
to  secure  indebtedness,  lien  of  pur- 
chase money  mortgage  is  superior  to 
all  common  law,  judgments  rendered 
against  mortgagor  prior  to  purchase 
and  giving  of  purchase  money  mort- 
gage. 18  App.  140  (1)  (88  S.  E.  906). 
Where  holder  of  note  for  purchase 
money  of  personalty,  secured  by  duly 
recorded     mortgage     thereon,     retakes 


equity. 

mortgage  decreed  superior  lien  and 
foreclosed,  and  for  judgment  against 
the  mortgagor,  and  demurrer  challeng- 
ing validity  of  mortgage  was  good, 
such  action  was  maintainable  for  sole 
purpose  of  reducing  plaintiff's  claim 
to  judgment  against  codefendant. 
148/148,  149  (3)  (95  S.  E.  993). 
Petition  here  did  not  allege  sufficient 
facts  to  justify  equitable  foreclosure 
of  chattel  mortgage.  144/353,  354 
(2)    (87  S.  E.  274). 

on  Mortgages. 

possession,  by  agreement  with  pur- 
chaser, at  agreed  valuation  to  be  ap- 
plied on  debt,  no  part  of  which  has 
been  paid,  and  cancels  note  and  sells 
property  to  another,  latter  may  suc- 
cessfully maintain  claim  of  title  as 
against  junior  mortgage  made  by 
original  purchaser,  unforeclosed  at 
time  property  was  returned  to  original 
seller,  if  value  of  property  at  time  of 
return  did  not  exceed  amount  due  on 
debt  and  transaction  was  free  from 
fraud.  18  App.  356  (89  S.  E.  528). 
Receiver:  Owner  of  property  here  not 
estopped  to  reclaim  it  from  posses- 
sion of  receiver  appointed  in  mort- 
gage foreclosure  proceedings  by  means 
of  intervention.  140/235  (2)  (78  S.  E. 
917). 
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GHAPTEB  6. 
Sales  to  Secure  Debts. 
§  3306.  (§  2771.)  Absolute  deeds  and  not  mortgages. 


Cited   and   applied.      145/452,   455    (89 

S.  E.  411). 
Bankruptcy:  Where  borrower  of  money 
executed  deed  to  secure  debt  and 
received  bond  for  title,  and  suit  was 
instituted  to  subject  property  to  pay- 
ment of  debt,  and  within  four  months 
next  after  judgment,  but  more  than 
four  months  after  debt  and  record 
of  security  deed,  debtor  was  ad- 
judged bankrupt,  judgment  is  not 
invalid  on  account  of  section  67  (f) 
of  the  bankruptcy  act.  145/580  (1) 
(89  S.  E.  740). 

Where  general  judgment  is  obtained 
in  suit  upon  notes  secured  by  deed, 
and  within  four  months  next  after 
rendition  thereof,  but  more  than  four 
months  after  date  and  record  of  se- 
curity deed,  debtor  is  adjudged  bank- 
rupt, the  judgment  is  not,  on  account 
of  §  67  (f)  of  the  Bankruptcy  Act, 
invalid  and  effective  for  purpose  of 
bringing  property  to  sale  to  pay  the 
debt  and  to  subject  property  in  ac- 
cordance with  special  lien.  146/396 
(2)  (91  S.  E.  4Q9,  38  A.  B.  Rep.  821). 
Bill  of  sale:  Paper  stipulating  that 
maker  conveys  certain  personalty  to 
secure  a  debt,  and  that  upon  pay- 
ment of  such  debt  the  creditor  will 
reconvey  to  the  debtor,  is  a  bill  of 
sale  to  secure  a  debt,  and  not  a  mort- 
gage.    13  App.  419  (1)  (79  S.  E.  225). 

If  instrument  in  form  of  absolute 
bill  of  sale  was  in  fact  intended  only 
as  security  for  debt,  it  may  be  treated 
as  equitable  mortgage.  18  App.  307 
(1)   (89  S.  E.  382). 

Bill  of  sale  of  personalty  to  secure 
a  debt,  although  containing  clause  to 
reconvey  property  upon  payment  of 
debt,  is  not  a  mortgage,  but  is  an  ab- 
solute conveyance  of  the  property,  and 
passes  title  until  debt  is  fully  paid.  18 
App.  652  (1)  (90  S.  E.  175). 

See  §  3257,  catchword  Bill  of  sale. 
Bond:     Security  deed  passes  title  until 
debt  is  paid,  though  bond  for  recon- 
veyance is  given  by  grantee.     142/538 
(83  S.  E.  133). 


Ejectment:  Deed  given  to  secure  debt 
passes  legal  title  and  authorizes  re- 
covery in  ejectment.  143/526  (3)  (85 
S.  E.  691). 

Grantee  in  security  deed  can  bring 
ejectment  against  grantor  to  recover 
possession,  subject  to  application  of 
the  rents  and  profits  to  payment  of 
debt  secured.  145/17  (1)  (88.  S.  E. 
562). 

In  order  that  grantee  in  security 
deed  might  maintain  ejectment,  not 
essential  that  he  tender  to  defendant 
amounts  already  received  as  part 
payment  of  purchase  money.  145/17 
(2)    (88  S.  E.  562). 

Evidence  in  action  by  grantee  for  re- 
covery of  land  that  debt  had  been 
created  but  that  defendant  had  failed 
to  give  notes,  admissible,  though 
deed  recited  giving  of  notes.  140/46 
(2)  (78  S.  E.  412). 

Defendant  admitted  possession  by 
defending  the  action,  and  evidence 
thereof  was  not  required.    Id.  46  (3). 

Heirs:  Where  legal  title  to  land  has 
been  conveyed  to  secure  repayment  of 
debt,  and  is  outstanding,  and  the  debt 
is  unpaid  at  time  of  grantor's  death, 
such  title  does  not  descend  directly  to 
his  heirs  at  law.  '149/825  (7)  (102 
S.  E.  526). 

Improvements:  Where  subsequent  gran- 
tees bought  equity  entitling  them  only 
to  pay  up  indebtedness  secured  by  deed 
and  take  the  property,  or  to  surplus  of 
cash,  if  any,  after  sale  of  property  and 
payment  of  debts,  court  did  not  err 
in  striking  from  agreed  statement  of 
facts  evidence  in  regard  to  placing  of 
permanent  improvements  on  land  by 
such  grantees,  the  record  of  the  se- 
curity deed  being  constructive  notice 
to  them  and  actual  notice  not  being 
necessary.  146/741,  742  (2)  (92  8.  E. 
214). 

Injunction:  Granting  of  interlocutory 
injunction  for  protection  of  holder  of 
note  was  not  error  here  in  action  on 
note  secured  by  deed  to  land  which 
maker  had  transferred  to  third  person. 
145/490,  491   (2)   (89  8.  E.  519). 
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Insnrance:  Where  defendant  admitted 
plaintiff  *s  allegation  of  breach  of  con- 
dition of  security  deed  requiring  that 
he  insure  property,  and  offered  in- 
sufficient plea  in  avoidance  thereof,  no 
issue  was  raised.  16  App.  7,  8  (3) 
(84  S.  E.  222). 

Lender's  acceptance  of  past-due  in- 
terest did  not  constitute  waiver  of 
right  to  declare  default  and  enforce 
payment  because  of  borrower's  fail- 
ure to  keep  property  insured.  Id.  7, 
8  (4). 
Lien:  Where  a  debtor  conveyed  to  his 
cre'ditor  land  as  security,  and  later 
gave  bond  for  title  to  another,  re- 
ceiving notes,  which  he  deposited  as 
additional  security,  and  depositing 
deeds  to  his  purchaser  in  escrow,  such 
purchaser  was  a  proper,  though  not 
necessary,  party  to  a  suit  by  the  cred- 
itor against  the  debtor  for  personal 
judgment  and  to  have  lien  enforced 
against  the  land  and  the  proposed 
purchaser's  notes.  141/493  (1)  (81  S. 
E.  223). 

Where  payee  in  note  secured  by 
deed  assigns  the  note  without  re- 
course, at  same  time  conveying  title 
to  the  land,  land  is  not  discharged 
from  the  obligation.  145/490  (1)  (89 
S.  E.  519). 

Where  individual  executed  to  bank 
note  and  to  secure  payment  executed 
absolute  deed  of  conveyance,  and  sub- 
sequently, in  note  given  in  renewal 
of  former  note,  it  was  stipulated  that 
any  excess  of  security  should  be  ap- 
plicable to  any  other  note  or  claim 
held  by  the  bank,  and  where  prior 
to  execution  of  renewal  note,  and  while 
original  note  and  the  deed  were  in 
hands  of  bank,  maker  executed  and 
delivered  another  note  to  same  bank, 
latter  would  have,  as  against  maker, 
lien  upon  property  conveyed  in  se- 
curity deed.  149/650  (1)  \l01  S.  E. 
769).* 

In  suit  upon  promissory  notes  prayer 
for  establishment  of  special  lien  upon 
real  estate,  conveyed  as  security  for 
payment  of  debt  evidenced  by  the 
notes,  does  not  render  proceeding  a 
case  respecting  title  to  land,  and  in 
such  suit  the  city  court  of  Thomas- 
ville  has  jurisdiction  to  declare  special 
lien  on  realty.  18  App.  45  (1)  (88 
S.  E.  825). 


Where  corporation  sued  for  amount 
of  alleged  indebtedness  and  prayed 
that  judgment  be  declared  special  lien 
on  land  alleged  to  have  been  conveyed 
by  defendant  to  certain  officer  of  plain- 
tiff corporation,  as  security  for  the 
debt,  and  evidence  showed  that  con- 
veyance was  ordinary  warranty  deed 
to  such  officer  individually,  court  erred 
in  charging  that  if  jury  shoud  find  that 
such  deed  was  made  to  such  officer,  for 
the  use  and  benefit  of  the  plaintiff  to 
secure  the  indebtedness,  they  would 
further  find  that  plaintiff  have  special 
lien  upon  land  to  secure  the  indebted- 
ness.    21  App.  567  (94  S.  E.  838). 

Mortgage:  Instrument  in  usual  form  of 
security  deed  under  this  section,  but 
containing  clause  providing  that  should 
grantor  **  faithfully  perform  and  keep 
all  the  covenants  and  agreements  here- 
in set  forth,  this  conveyance  shall 
cease,  determine,  and  be  void,'*  is  a 
mortgage,  and  not  a  deed.  19  App. 
487  (1)   (91  S.  E.  786). 

Instrument  in  form  of  ordinary  war- 
ranty deed,  except  that  it  contains 
provision  that  **This  mortgage  deed 
is  the  second  mortgage  on  .these  lands, 
said  grantor  having  heretofore  given 
mortgages  on  these  lands  to  J.  and  H., 
trustees  of  M.  Company,  and  this  deed 
is  given  subject  to  those  mortgages," 
and  which  does  not  contain  defeasance 
clause,  will  be  construed  not  as  a  mort- 
gage, but  as  an  instrument  passing 
title  to  secure  debt  in  amount  stated 
as  consideration  of  deed.  23  App.  750 
(1)   (99  S.  E.  541). 

Note:  Transfer  of  negotiable  promissory 
note  secured  by  deed,  although  trans- 
fer be  made  by  indorsement  of  payee 
on  note  without  recourse  upon  him,  will 
not  discharge  land  from  incumbrance 
placed  upon  it  by  the  deed.  148/275, 
276  (3)    (96  8.  E.\56e). 

Provision  in  note  held  by  bank, 
which  was  secured  by  deed  to  bank, 
that  "any  excess  of  security  upon  this 
note  shall  be  applicable  to  any  other 
note  or  claim  held  by  said  bank  against 
me, ' '  was  not,  without  more,  sufficient 
to  ?how  that  parties  intended  that  deed 
should  secure  also  payment  of  note 
held  by  bank  made  by  same  person 
before     execution     of     first-mentioned 

note.     23  App.  356  (2)  (98  S.  E.  418). 
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Notice:  Where  owner  of  land  executed 
security  deed  and  later  sold  the 
land,  and  holder  of  security  deed  sur- 
rendered it  and  received  new  one 
from  the  purchaser,  he  took  with 
notice  of  the  rights  of  holders  of 
bond  for  title.  145/890,  891  (3)  (90 
S.  E.  41). 

Where  A  loaned  B  money,  and  to 
secure  payment  B  executed  warranty 
deed  to  A,  and  took  from  A  bond  for 
title  conditioned  to  recovey  to  grantor, 
or  his  assigns,  upon  payment  of  sum 
specified,  and  thereafter  B  borrowed 
additional  sum,  giving  promissory  note, 
which  expressly  authorized  A  to  re- 
tain any  deposit,  etc.,  in  possession  of 
A  during  time  note  remained  unpaid, 
and  to  apply  same  to  any  debt  or 
liability  to  A,  transferee  of  bond  for 
title,  without  notice  of  last  or  addi- 
tional loan,  could  enforce  bond  accord- 
ing to  terms  thereof,  and  grantee  could 
not  resist  demand  on  ground  that  he 
was  entitled,  before  performance,  to 
repayment  of  second  loan.  149/663 
(101*  S.  E.  796). 

One  entering  into  possession  of  land 
under  deed  from  pretended  purchaser 
under  power  of  sale  in  security  deed, 
who  had  notice  that  property  was  not 
exposed  for  sale  at  time  and  place 
specified  in  advertisement,  holds  pos- 
session subject  to  right  of  grantor  in 
security  deed,  and  her  successors  in 
title,  to  have  accounting  for  rents  and 
profits  derived  from  the  land,  and  to 
have  so  much  thereof  as  may  be  neces- 
sary to  discharge  secured  debt  credited 
thereon,  and,  when  debt  should  be 
extinguished,  the  property  to  return 
to  the  grantor  or  her  successors  in 
title.     149/825  (2)    (102  S.  E.  526). 

Parol:  Where  deed  was  given  to  se- 
cure payment  of  note,  and  debtor 
transferred  the  land,  the  land  may 
be  sold  to  satisfy  judgment  on  the 
note,  though  such  judgment  and  the 
execution  failed  to  show  that  debt 
was  secured  by  deed,  as  such  fact 
may  be  shown  by  extrinsic  evidence. 
145/490  (1)   (89  S.  E.  519). 

W^here  maker  of  note  executed  deed 
as  security,  and  thereafter  executed 
another  note  to  same  payee,  authoriz- 
ing it  to  retain  any  security  belonging 
to  either  party,  it  was  competent  to 
prove    by    aliunde    evidence    that    the 


deed  securing  the  first  note  was  the 
security  to  which  the  parties  had  refer- 
ence. *148/367,  368  (1)  (96  S.  E.  996). 
W^here  an  instrument  is  written  in 
form  of  absolute  conveyance  and  does 
not  within  itself  disclose  that  title  is 
passed  merely  as  security  for  debt, 
parol  agreement  extending  security  to 
additional  indebtedness  is  not  to  be 
taken  as  varying  terms  of  the  instru- 
ment, and  is  good,  as  mere  naming  of 
consideration  is  not  to  be  taken  as 
stating  any  amount  of  security  or 
limiting  it  to  any  particular  sum.  23 
App.  750,  751   (2)   (99  S.  E.  541). 

Partnership:  Where  W.  in  his  individual 
capacity  executed  and  delivered  deed 
to  land  to  secure  certain  indebtedness 
due  by  him  to  L.,  deed  stipulating  that 
it  was  given  to  secure  ''any  and  all 
indebtedness''  which  W.  *'may  here- 
after owe  "  to  L.,  and  after  delivery  of 
deed  W.  became  member  of  partner- 
ship which  also  became  indebted  to 
L.,  and  upon  dissolution  of  partnership 
with  knowledge  of  L.  its  entire  in- 
debtedness due  L.  was  assumed  by  W., 
under  terms  of  security  deed,  when  W. 
assumed  debt  of  co-partnership,  it  be- 
came his  debt,  and  was  covered  by  the 
deed.     146/741    (1)    (92  S.  E.  214). 

Petition  here  in  action  against  defend- 
ant as  executor,  and  seeking  judgment 
against  him  as  such,  generally  against 
the  estate  of  testator,  and  specially 
against  certain  land  described  in  a 
deed  executed  by  such  executor,  for 
money  loaned  to  operate  farms  of  the 
estate,  set  out  cause  of  action,  and  it 
was  erroneous  to  dismiss  action  on 
general  demurrer.  147/444  (94  S.  K. 
556). 

Petition  in  equitable  action  brought 
by  widow,  alleging  death  of  husband 
intestate,  without  lineal  heirs,  seized 
and  possessed  of  certain  lands,  that 
petitioner  is  sole  heir,  has  paid  all 
debts  with  possible  exception  of  one 
to  defendants,  defendants'  possession 
and  conveyance  of  such  land,  her  will- 
ingness to  pay  balance  of  any  indebted 
ness  and  tender  thereof,  and  seeking 
accounting  as  to  amount  paid  on  in- 
debtedness and  rents  of  land,  set  forth 
cause  of  action  against  all  defendants. 
148/675,  676  (2)   (97  S.  E.  856). 

Possession:  Net  profit  which  defendant 
realized   from   cultivation   and   use   of 


Digitized  by 


Google 


§  3306 


FOURTH  TITLE— CHAPTER  6. 


936 


Sales  to  secure  debts. 


land  was  not  the  sole  measure  of  bis 
liabUity  on  accounting.  149/825  (6) 
(102  S.  E.  526). 

Where  leasehold  of  plaintiff  is  under 
one  who,  by  making  security  deed  to 
his  creditor,  had  divested  himself  of 
legal  title,  and  plaintiff  has  no  more 
than  mere  possession  of  land  upon 
which  trespass  is  alleged  to  have  been 
committed,  he  cannot  maintain  action 
for  damages  to  the  realty.  18  App. 
269  (1)  (89  S.  E.  344). 
Power  of  sale:  Where  purchaser  was 
notified  by  donee  of  intention  to  re- 
sell unless  bid  was  complied  with,  pur- 
chaser was  liable  for  difference  be- 
tween bid  and  amount  acquired  on  re- 
sale, though  notice  did  not  so  state. 
144/52  (1)  (85  S.  E.  1027). 

Such  purchaser  could  not,  where 
grantee  in  security  deed  bought  in 
the  property  under  permission  in  the 
deed,  require  conveyance  upon  ten- 
dering purchase  money.  Id.  52,  53 
(2). 

Where  deed  authorizes  grantee  to 
sell  on  grantor's  default,  sale  under 
such  power  is  not  invalid,  in  absence 
of  fraud,  because  made  to  grantee  him- 
self.    14  App.  382  (1)    (80  S.  E.  904). 

Where,  under  state  of  record,  it  is 
impossible  to  determine  scope  of 
power  of  sale  in  security  deed  with 
such  certainty  as  to  pass  upon  validity 
of  sale  as  matter  oTf  law,  and  burden 
being  upon  plaintiff  attacking  such 
sale,  judgment  refusing  interlocutory 
injunction  will  not  be  disturbed. 
148/513    (1)    (97  8.  E.  441). 

See  Titte. 
Priorities:  Where  purchaser  of  land 
who  executed  bond  for  title  before  re- 
ceiving conveyance,  executed  new  se- 
curity deed,  which  was  accepted  in 
lieu  of  the  original,  rights  of  mort- 
gagee, who  was  charged  with  knowl- 
edge, were  inferior  to  those  of  plain- 
tiffs.    145/890,  891    (4)    (90  S.  E.  41). 

Where  grantor  gave  to  three  cred- 
itors security  deeds  differing  in  dates 
and  amounts,  and  each  creditor  ob- 
tained judgment  on  his  respective  debt, 
and  land  was  sold  under  fi.  fa.  based 
on  debt  secured  by  oldest  deed,  it  was 
not  error,  in  contest  over  balance  of 
proceeds  of  sale,  after  paying  fi.  fa. 
under  which  land  was  sold,  to  apply 
money   to   other  judgments   based   on 


debts  secured  by  other  deeds,  in  prefer- 
ence to  general  judgment  junior  to  se- 
curity deeds  but  older  than  judgments 
on  debts  secured  by  them.  146/257 
(91  S.  E.  65). 

Where  A  sold  property  to  B,  giving 
bond  for  title,  and  B  created  mortgage 
lien  in  favor  of  C,  after  which  A  con- 
veyed property  to  B  so  that  B  might 
pass  title  to  D,  who  made  loan  there- 
on with  which  to  pay  purchase  money, 
but,  under  agreement  between  A  and 
B,  latter  retained  part  of  loan  execut- 
ing at  same  time  deed  to  A  to  secure 
payment  to  him  of  part  of  money 
loaned  by  D  which  B  retained,  C's 
mortgage  lieu  attached  as  against  A, 
and  A's  lien  was  inferior  to  lien  of  D. 
147/677  (3)  (95  S.  E.  244). 

Where  title  to  real  estate  is  con- 
veyed by  duly  recorded  deed  to  secure 
debt,  and  grantee  takes  deed  and  ad- 
vances money  loaned  without  knowl- 
edge or  notice  of  materialman's  lien 
and  before  its  record,  title  thus  ac- 
quired is  superior  to  such  lien.  148/275, 
276  (2)  (96  S.  E.  566). 

Judgment  in  favor  of  transferee  of 
bond  to  reconvey  land,  although  ob- 
tained subsequently  to  general  judg- 
ment against  transferer  of  bond, 
rendered  after  transfer,  was  superior  to 
older  judgment  and  had  superior  claim 
to  fund  derived  from  sale  of  land 
covered  by  bond;  it  had,  however, 
inferior  claim  to  fund  derived  from 
sale  of  land  of  transferer  not  covered 
by  the  bond.  20  App.  .529  (3)  (93  S. 
E.  149). 

Where  B.  made  security  deed  to  G. 
and  afterwards  sold  land  to  W.,  sub- 
ject to  G's  lien,  taking  purchase 
money  notes  and  executing  bond  for 
title,  and  sold  said  notes,  but  did  not 
convey  title,  and  purchaser  of  notes 
sued  W.  as  principal  and  B.  as  indorser, 
and  obtained  common  law  judgment,, 
and  W.  made  security  deed  to  H.,  who 
obtained  judgment  against  W.,  in 
which  special  lien  was  established,  and 
land  was  sold  under  execution  in  favor 
of  G.,  and  on  money  rule  the  surplus 
was  claimed  by  purchaser  of  notes 
under  his  judgment,  intervention  filed 
by  H.  was  properly  dismissed  and 
surplus  fund  awarded  to  such  purchaser 
of  the  notes.  20  App.  467  (93  S.  E. 
120). 
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Purdiase  money:  Where  vendor  con- 
veyed title  to  enable  purchaser  to 
borrow  money  to  pay  part  of  pur- 
chase-price, subsequent  conveyance  by 
him  to  the  vendor  to  secure  balance 
of  price  was  held  here  to  be  security 
deed.     145/17  (1)  (88  S.  E.  562). 

Beceiver:  Appointment  of  receiver  was 
not  error  here  in  suit  on  note  secured 
by  deed  to  land  which  maker  had 
transferred  to  third  person.  145/490, 
491   (2)   (89  S.  E.  519). 

Beconveyance:  See  notes  to  §§  6037, 
6038. 

Becovery  of  land  may  be  had  after  ma- 
turity of  debt  and  refusal  to  pay  by 
grantor.     140/46  (1)    (78  S.  E.  412). 
See  Ejectment. 

Bedeem:  Where  grantee,  pursuant  to 
permission  in  security  deed,  bought 
in  land,  grantor  cannot  defeat  con- 
summation of  sale  by  tendering 
amount  of  debt.  144/52,  53  (4)  (85 
S.  E.  1027). 

Benewal:  Where  owner  of  land  exe- 
cuted security  deed  and  subsequently 
sold  the  land,  and  the  holder  of  se- 
curity deed  surrendered  it  and  re- 
ceived new  one  from  the  purchaser, 
the  second  security  deed  was  not  a 
mere  renewal  of  the  first,  but  was 
different  contract  between  different 
parties.  145/890,  891  (2)  (90  S.  E. 
41). 

Sale:  Where  owner  of  land  executed 
security  deed,  and  subsequently  sold 
land,  and  holder  of  such  security  deed 
surrendered  it  and  received  a  new 
one  from  the  purchaser,  all  rights 
under  the  first  security  deed  were 
extinguished  and  the  grantor  became 
eliminated  from  the  transaction. 
145/890,  891   (1)    (90  S.  E.  41). 

Where  debt  is  secured  by  deed  to 
land,  creditor  may  transfer  whole  or 
any  part  of  debt,  and  with  it  may 
convey  land  itself;  such  conveyance  is 
not  breach  of  bond  for  title  to  recon- 
vey,  since  subpurchaser,  takes  property 
subject  to  right  of  debtor  to  redeem 
on  payment  of  loan.  21  App.  412  (3) 
(94  S.  E.  634). 


Subsequent  debt:  Deed  given  as  se- 
curity here  construed  and  held  to  se- 
cure only  new  indebtedness  not  to 
exceed  certain  amount,  which  grantee 
bank  agreed  to  advance,  and  not  to 
secure  any  pre-existing  debt.  143/320 
(85  S.  E.  117). 

Deed  reciting  that  it  secured  exist- 
ing indebtedness,  as  well  as  subse- 
quent advances  or  loans  to  be  made, 
will  include,  inter  partes,  such  sub- 
sequent advances.  144/52,  53  (5)  (85 
8.  E.  1027). 

Time:  Where  conditions  on  which  a 
forfeiture  of  time  extension  allowed  by 
contract  to  pay  certain  indebtedness 
could  be  avoided  were  made  impossible 
of  performance  by  express  provisions 
of  later  contract,  debtor  could  not 
be  held  to  have  forfeited  such  exten- 
sion.    19  App.  341  (91  S.  E.  513). 

Title:  Deed  executed  by  debtor  to  se- 
cure payment  of  debt  not  only  created 
lien,  but  conveyed  title.  143/347,  348 
(85  S.  E.  190). 

Sale  under  power  completely  divests 
title  of  grantor.'  144/52,  53  (3)  (85 
S.  E.  1027). 

Where  one  executes  deed  to  secure 
debt  and  creates  power  of  sale  in  gran- 
tee, and  latter  subsequently  transfers 
evidences  of  debt  in  form  of  notes 
and  transfers  security  deed  by  in- 
dorsing thereon  "For  value  received  I 
hereby  transfer  the  within  mortgage 
deed  to"  named  person,  but  does  not 
execute  further  conveyance  to  trans- 
feree, latter  is  not  vested  with  legal 
title  and  cannot  exercise  power  of 
sale.     146/93  (90  S.  E.  713). 

Where  petition  in  action  of  com- 
plaint for  land  alleged  that  plaintiff 
derived  title  under  will,  and  defendant 
under  conveyance  by  testator  purport- 
ing to  be  warranty  deed,  which  was 
in  fact  security  deed  only,  and  that 
debt  for  which  it  was  given  had  been 
paid  off  and  discharged,  and  evidence 
was  insuflScient  to  show  payment  of 
debt  in  full,  court  properly  granted 
nonsuit.     147/576  (94  S.  E.  99.5). 


§  3307.  (§  2772.)  Becord  of  such  deeds. 


Cited.    140/46  (78  S.  E.  412). 
Judgment  against  grantor,  obtained  after 
execution  by  him  of  security  deed,  but 


prior  to  its  being  filed  for  record  in 
county  where  land  lies,  is  superior  to 
such  deed.     147/150   (93  S.  E.  90). 
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Common  1  a  w  judgment  against 
grantor,  obtained  after  execution  of 
security  deed  by  him,  and  entered  on 
general  execution  docket  within  ten 
days  from  its  rendition,  but  before 
actual  record  of  security  deed,  is 
superior  to  such  deed.  148/289  (96 
S.  E.  499). 
Notice:  Petition  here  in  action  on  se- 
curity deed  was  not  subject  to  de- 
murrer filed  by  subsequent  grantee  of 
grantor  in  such  deed,  where  such 
grantee  took  with  notice  of  the  amount 
unpaid  under  such  deed.  146/700  (92 
S.  E.  213). 

Where  subsequent  grantees  bought 
equity  entitling  them  only  to  pay  up 
indebtedness  secured  by  deed  and  take 
the  property,  or  to  surplus  of  cash,  if 
any,  after  sale  of  property  and  pay- 
ment of  debts,  court  did  not  err  in 
striking  from  agreed  statement  of 
facts  evidence  in  regara  to  placing  of 
permanent  improvements  on  land  by 
such  grantees,  the  record  of  the  se- 
curity deed  being  constructive  notice  to 
them  and  actual  notice  not  being  neces- 
sary.    146/741,  742  (2)    (92  S.  E.  214). 

Where  purchaser  showed  possession 
of  property  and  payment  of  all  or 
part  of  purchase  money  and  no  actual 
or  constructive  notice  of  any  rights 
acquired  by  mortgagee,  their  rights 
were  superior  to  those  of  mortgagee, 
80  that  decree  for  permanent  injunc- 
tion and  cancellation  of  deed  to  se- 
cure debt  was  proper.  147/60.3,  604 
(2)   (9o  S.  E.  1). 

In  contest  between  materialman's 
lien  which  was  recorded  within  pre- 
scribed time,  and  security  deed  exe- 
cuted by  common  debtor  after  material 
was  furnished,  but  before  record  of 
lien,  where  it  affirmatively  appears 
that  security  deed  was  upon  valuable 
consideration,  and  there  is  nothing  to 
show  actual  knowledge  to  grantee,  or 
knowledge  of  any  fact  sufficient  to 
put  him  upon  inquiry  as  to  existence  of 
lien,  presumption  arises  that  grantee 
is  purchaser  without  notice.  148/275 
(1)    (96  S.  E.  566). 

Where  instrument  is  written  in  form 
of  absolute  conveyance  and  does  not 
within  itself  disclose  that  title  is 
passed  merely  as  security  for  a  debt, 
record  of  conveyance  puts  world  upon 
notice    that    no    interest    or   equity    in 


the  land  remains  in  grantor,  and  one 
dealing  with  him  thereafter  could  not 
be  misled  or  injured  by  statement  of 
consideration  as  contained  therein. 
2:i  App.  750,  751  (2)   (99  S.  E.  541). 

Record  of  security  deed,  as 
given  to  secure  indebtedness  of 
specified  amount,  would  not  of  itself 
impart  notice  to  third  person  who  sub- 
sequently and  in  good  faith  acquired 
lien  upon  property,  of  claim  to  seven 
years'  previously  accrued  interest  on 
the  indebtedness,  nor  of  a  claim  for 
attorney's  fees.  23  App.  750,  751  (3) 
(99  S.  E.  541). 

PrlorltieB:  Record  of  instrument  which 
on  its  face  must  be  taken  as  security 
deed  only,  and  which  makes  no  refer- 
ence to  fact  that  indebtedness  thereby 
secured  was  represented  by  promissory 
note  or  other  written  evidence  of  in- 
debtedness, would  not  give  priority  to 
grantee  over  third  person  who  sub- 
sequently and  in  good  faith  acquired 
lien  on  same  property,  except  as  to 
amount  stated  therein  as  consideration, 
together  with  subsequent  interest  at 
the  legal  rate  of  seven  per  cent,  and 
ordinary  or  noncontractual  cost  of 
court  incurred  in  its  collection.  23 
App.  750,  751  (3)  (99  S.  E.  541). 

Purchase-money  note:  There  is  no  provi- 
sion of  law  requiring  that  recorded 
purchase-money  note  reserving  title  to 
personal  property  shall  state  locality 
of  machinery  or  upon  whose  land  it 
is  located,  nor  need  it  specify  county 
of  residence  of  maker;  the  law  re- 
quires that  the  contract  shall  be  exe- 
cuted and  attested  in  the  same  manner 
as  mortgages  on  personal  property, 
and  recorded  within  thirty  days  from 
its  date,  in  the  county  where  the 
vendee  resides,  if  a  resident  of  this 
State,  and  provides  that  in  other  re- 
spects it  shall  be  governed  by  laws  re- 
lating to  registration  of  mortgages.  21 
App.  16  (93  S.  E.  525). 

Repeal:  The  Act  of  1894,  as  codified  in 
sections  6037  et  seq.,  did  not  repeal 
this  section,  nor  did  it  alter  its  effect, 
it  not  being  in  conflict  therewith. 
1 48/289    (96   S.   E.   499). 

Title:  Deed  given  as  security  may  con- 
vey title  as  between  parties  though  not 
recorded  as  authorized  by  section  3323, 
in  view  of  this  section.  143/64  (1) 
(84  S.  E.  123). 
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by  one  claiming  title  under  actual 
owner,  but  who  had  no  record  title. 
147/603,  604   (1)    (95  S.  E.  1). 


Rights  of  purchaser  in  good  faith 
under  bond  for  title  from  actual  owner 
was   not   affected   by   mortgage   given 

§  3308.  (§  2773.)  Attestation. 

Cited.  140/46  (78  S.  E.  412);  18  App. 
45,  47    (88   S.  E.   825). 

§  3309.  (§  2774.)  To  reconvey  title  of  property  conveyed  to  secure 
debt. 

Cited.  140/46  (78  S.  E.  412),  569,  572 
(79  S.  E.  462);  145/452,  455  (89 
S.  E.  411). 


GHAPTEB  7. 
Trust  Deeds  to  Secure  Debts. 
§  3317.  When  the  debt  is  due  by  installments. 

Cited.     140/653,  655  (79  S.  E.  539). 


CHAPTER  8. 
Conditional  Sales. 
3318.  (§  2776.)  Conditional  sales,  how  executed. 


Cited.     145/831    (2)    (90  S.  E.  49);    16 

App.  620  (85  S.  E.  946);  23  App.  174, 

179  (98  S.  E.  171). 
After-acquired  property:  While  mort- 
gage covering  stock  of  goods,  chang- 
ing in  specifics,  covers  also  additional 
goods  purchased  in  the  usual  course  of 
business  to  replenish  the  stock  and  to 
keep  the  business  going  (8  3256),  there 
is  no  such  statutory  provision  where 
original  stock  of  goods  is  sold  under 
a  conditional  bill  of  sale  wherein  title 
is  reserved  in  vendor.  21  App.  730  (1) 
(94  S.  E.  905). 
Attachment:  Premature  sale  of  prop- 
erty attached,  before  judgment,  does 
not  constitute  rescission  of  prior 
conditional  sale  by  attachment  plain- 
tiff to  defendant,  nor  estop  plaintiff 
from  prosecuting  suit.  17  App.  755 
(1)    (88  S.  E.  415). 

Where  personalty  is  delivered  under 
conditional  sale  it  may  be  seized  under 
attachment  for  price,  without  first  exe- 
cuting bill  of  sale  to  buyer.     Id. 

Premature  sale,  being  void,  verdict 
finding      special      lien      for      plaintiff 


against  funds  realized  from  attach- 
ment sale  was  erroneous.  Id.  755 
(3). 
Attestation:  Where  attesting  notary  of 
conditional  bill  of  sale  was  an  officer 
and  stockholder  in  the  vendor  corpora- 
tion, the  sale  conveyed  the  absolute 
title  as  against  persons  acquiring  liens 
on  the  property  other  than  contract 
liens  acquired  by  parties  with  notice 
of  the  bill  of  sale.  142/93  (2)  (82 
8.  E.  497). 

Recorded  contract  relied  on  as  re- 
taining title  in  plaintiff  until  payment 
of  purchase  money  for  property  in  ques- 
tion, signed  **0.  K.  Cash  Grocery,'* 
appearing  to  have  been  signed  in  pres- 
ence of  subscribing  witness,  who  in 
affidavit  of  probate  stated  that  he 
saw  it  ''duly  signed  and  executed  by 
O.  K.  Cash  Grocery,''  and  describing 
property  as  an  **  American  Slicing 
Machine  and  Sharpener,"  was  properly 
admitted  in  evidence,  over  objection 
that  it  did  not  appear  to  be  signed  by 
any  person,  firm,  or  corporation;  that 
it  was  not  witnessed  according  to  law; 
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that  description  of  property  was  in- 
sufl&cient;  and  that  paper  was  not  en- 
titled to  be  recorded.  18  App.  670  (1) 
(90  S.  E.  366). 
Bankraptcy:  Where  vendor  recovered 
from  bankruptcy  court  property  sold 
by  him  under  contract  retaining  title, 
there  was  no  rescission  of  contract 
of  sale,  but  he  was  required  to  credit 
upon  purchase-money  mortgage  fl.  fa. 
whatever  chattels  were  worth.  14  App. 
180,  181   (10)   (80  8.  E.  663). 

Appointment  of  receiver  by  bank-  " 
ruptcy  court  does  not  oust  bankrupt 
of  title  to  his  property  seized  by  the 
receiver;  and  where  property  is  sold 
under  contract  by  which  title  is  re- 
tained in  vendor  until  payment  of 
purchase  money,  vendor's  title  is  not 
lost  by  seizure  of  the  property  by  a 
rcceiver  in  bankruptcy  of  the  vendee. 
22  App.  684  (97  S.  E.  99,  43  A.  B. 
Rep.  402). 

Composition  by  bankrupt  with  cred- 
itors as  provided  by  bankruptcy  act, 
made  before  he  is  adjudicated  a  bank- 
rupt, and  before  election  of  a  trustee, 
does  not  oust  title  retained  under  con- 
tract reserving  title  in  vendor  until 
payment  of  purchase  money,  unless 
holder  of  title  so  retained  becomes 
party  to  composition  and  accepts  its 
terms.  22  App.  684  (a)  (97  S.  E.  99, 
42  A.  B.  Rep.  402). 

Refusal  of  petition  in  bankruptcy 
upon  composition  by  bankrupt  with 
creditors  before  he  was  adjudicated  a 
bankrupt  has  effect  of  discharging  re- 
ceiver and  placing  possession  of  prop- 
erty back  into  alleged  bankrupt.  22 
App.  684  (b)  (97  S.  E.  99,  42  A.  B. 
Rep.   402). 

When  property  is  so  redelivered,  the 
holder  of  such  title,  upon  proofs  that 
he  has  not  become  party  to  the  com- 
position, has  same  legal  rights  open  to 
him  as  if  there  had  been  no  bankruptcy 
proceeding.  Id.  684  (c). 
Construction:  Fact  that  contract  was 
called  throughout  '*rent  contract,"  or 
*  Mease,''  and  all  payments  to  be  made 
were  designated  as  "rent"  did  not 
prevent  it  from  being  contract  of 
conditional  sale  with  title  to  property 
reserved  in  seller.  17  App.  517  (2) 
(87  S.  E.  719). 
Corporation:  Attempted  sale  of  person- 
al property  to  **  corporation "  not  yet 


in  existence,  made  to  individual  who 
claims  to  be  agent  but  who  gives  his 
individual  notes  for  purchase  price,  and 
who  signs  individual  name  to  reten- 
tion-of -title  contract,  is  in  law  sale  to 
individual,  and  vendor,  by  suit  in 
trover,  can  recover  property  or  value 
from  innocent  third  person  who  had 
possession  and  who  purchased  at 
sheriff's  sale,  goods  having  been  sold 
as  property  of  corporation  not  in  exis- 
tence.    19  App.  706  (2)  (91  S.  E.  1062). 

Deliyery:  This  section  does  not  apply 
where  property  is  not  delivered.  17 
App.  430   (1)   (87  S.  E.  710). 

The  word  ''executed,"  as  used  in 
affidavit  stating  that  affiant  saw  con- 
tract *'duly  signed  and  executed," 
comprehends  delivery.  18  App.  670, 
672   (90  8.  E.  366). 

Description:  Requirement  that  condi- 
tional bill  of  sale  specify  property 
does  not  require  such  description  as 
will  identify  property  without  aid  of 
parol  evidence.  16  App.  645  (1)  (85 
S.  E.  953). 

Reservation  of  title  to  automobile, 
described  in  instrument  in  which  ven- 
dor reserved  title  as  ''Saxon  car  No. 
22,"  does  not  effectuate  retention  of 
title  in  automobile  designated  as 
"Saxon  runabout  automobile  No.  O 
A  400."  18  App.  127  (1-a)  (88  S.  E. 
906). 

Recorded  contract  relied  on  as  re- 
taining title  in  plaintiff  until  payment 
of  purchase  money  for  property  in 
question,  signed  "C  K.  Cash  Grocery," 
appearing  to  have  been  signed  in 
presence  of  subscribing  witness,  who  in 
affidavit  of  probate  stated  that  he  saw 
it  "duly  signed  and  executed  by  O.  K. 
Cash  Grocery,"  and  describing  prop- 
erty as  an  "American  Slicing  Machine 
and  Sharpener,"  was  properly  ad- 
mitted in  evidence,  over  objection  that 
it  did  not  appear  to  be  signed  by  any 
person,  firm,  or  corporation;  that  it 
was  not  witnessed  according  to  law; 
that  description  of  property  was  in- 
sufficient; and  that  paper  was  not  en- 
titled to  be  recorded.  18  App.  670  (1) 
(90  S.  E.  366). 

Evidence:  Incompetent  to  show  in 
seller's  action  against  buyer  from  sell- 
er's vendee  that  the  seller  and  vendee 
orally  changed  their  contract  of  con- 
ditional    sale    and    that    defendant's 


Digitized  by 


Google 


941 


FOURTH  TITLE— CHAPTER  8. 


§3318 


Conditional  sales. 


agent    knew    thereof.      143/159,    160 

(2)  (84  S.  E.  447). 

Lease:  Where  installment  contract  for 
sale  of  property  retains  title  until  pay- 
ment of  purchase  money,  and  it  is 
stipulated  that  if  any  installment  is 
not  paid  vendor  may  take  possession 
without  legal  process  and  all  payments 
shall  be  applied  as  rental  for  said  prop- 
erty and  depreciation  in  value,  con- 
tract is  one  of  conditional  sale  and  not 
one  of  lease.  23  App.  304  (2)  (98  S. 
E.  98). 

Legality:  Where  contractor  constructed 
and  installed  light  and  water  plant  in 
pursuance  of  executory  conditional  con- 
tract of  sale,  and  delivered  physical 
possession  to  municipality,  right  of  ac- 
tion to  recover  property  or  to  enforce 
payment  of  contract  price  by  city  was 
necessarily  dependent  upon  agreement 
by  which  title  was  reserved  in  him; 
and  that  agreement,  being  contrary  to 
Constitution,  was  illegal  and  not  en- 
forceable  in   law  or   equity.     149/431 

(3)  (100  S.  E.  362). 

Lewd  house:  A  conditional  sale  with 
reservation  of  title  in  the  seller  un- 
til payment  of  the  price  was  void, 
where  the  seller  knew  and  intended 
that  the  goods  sold  should  be  used 
in  the  maintenance  of  a  lewd  house 
in  violation  of  section  382.  Penal 
Code.    141/456  (81  S.  E.  196). 

Mortgage:  If  instrument  in  form  of  ab- 
solute bill  of  sale  was  in  fact  intended 
only  as  security  for  debt,  it  may  be 
treated  as  equitable  mortgage.  18 
App.  307  (1)  (89  S.  E.  382). 

Where  contract  of  conditional  sale, 
in  which  title  to  property  sold  was  re- 
served in  vendor  until  payment  of  pur- 
chase money,  was  embraced  in  same  in- 
strument with  mortgage  on  other  prop- 
erty to  secure  payment  of  debt,  insti- 
tution of  bail-trover  proceeding  by 
vendor  to  recover  property  included  in 
the  conditional  sale  did  not  preclude 
him  from  foreclosing  the  mortgage. 
18  App.  578  (1)    (90  S.  E.  101). 

Instrument  in  which  title  to  person- 
al property  is  retained  in  vendor  until 
payment  of  purchase  price,  and  which 
contains  also  stipulation  that  it  is  a 
mortgage  on  the  property,  should  be 
construed  as  a  retention-of-title  con- 
tract only;  vendor  and  vendee  can- 
not   by    agreement    make    paper    one 


both  retaining  title  and  not  retaining 
title  to  same  property.  19  App.  69  (1) 
(90  S.  E.  1033). 

Where  same  instrument  retains  title 
to  property  and  also  stipulates  that  it 
is  a  mortgage  on  the  property,  and 
vendor  subsequently  forecloses  the 
' '  mortgage ' '  and  has  the  property  sold, 
entire  foreclosure  proceedings  are  mere 
nullity,  instrument  not  being  in  fact 
or  in  law  a  mortgage.  19  App.  69  (1-a) 
(90  S.  E.  1033). 

Foreclosure  proceedings,  null  and 
void  because  mortgage  was  sought  to 
be  created  by  instrument  retaining 
title  to  personal  property,  did  not 
amount  rescission  of  sale  on  part  of 
vendor,  and  did  not  prevent  or  estop 
him  from  bringing  suit  upon  retention- 
of-title  note  to  recover  purchase-price 
of  property.  19  App.  69  (la)  (90  8. 
E.  1033). 

Instrument  whereby  title  is  retained 
to  property  sold,  and  title  to  other 
property  as  additional  security  is  con- 
veyed, is  not  a  mortgage,  but  a  con- 
veyance carrying  title  for  security  for 
debt.    24  App.  416  (2)  (100  8.  E.  779). 

Note:  Renewal  note  reciting  that  it  was 
given  only  to  extend  original  condi- 
tional sale  note  did  not  extinguish  old 
note  so  as  to  postpone  it  to  interven- 
ing mortgage  given  by  vendee.  142/60.5 
(83  8.  E.  225). 

Novation:  Where  payee  of  note  for  pur- 
chase price  of  personalty,  in  which 
title  is  reserved  in  vendor,  takes  new 
note,  and  cancels  and  surrenders  old 
note,  consideration  of  new  note  being 
partly  a  renewal  of  old  note  and  part- 
ly sale  of  additional  property,  and  title 
to  both  original  and  additional  prop- 
erty is  reserved  therein,  there  is  such 
a  novation  of  the  first  contract  as  will 
work  discharge  of  original  lien,  as  to 
intervening  purchaser  for  value  of  any 
part  of  the  original  property.  19  App. 
172   (91  S.  E.  242). 

Place:  There  is  no  provision  of  law  re- 
quiring that  recorded  purchase-money 
note  reserving  title  to  personal  prop- 
erty shall  state  locality  of  machinery 
or  upon  whoso  land  it  is  located,  nor 
need  it  specify  county  of  residence  of 
maker;  the  law  requires  that  the  con- 
tract shall  be  executed  and  attested  in 
the  same  manner  as  mortgages  on  per- 
sonal   property,    and    recorded    within 
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thirty  days  from  its  date,  in  the  coun- 
ty where  the  vendee  resides,  if  a 
resident  of  this  State,  and  provides 
that  in  other  respects  it  shall  be 
governed  by  laws  relating  to  registra- 
tion of  mortgages.  21  App.  16  (93  S. 
E.  525). 

Pleading:  Overruling  of  demurrer  as  to 
allegations  of  petition  as  to  right  to 
foreclose  a  special  lien  held  not  error. 
22  App.  480  (1)   (96  S.  E.  351). 

Purcliaser:  Buyer  of  personalty  previ- 
ously sold  under  conditional  sale  con- 
tract properly  executed  and  recorded, 
purchases  at  his  peril,  where  he  fails 
to  inquire  whether  the  purchase  price 
has  been  paid.  143/159,  160  (3)  (84 
S.  E.  447). 

Vendor  in  conditional  sale,  having 
reserved  title  to  property  sold,  bill  of 
sale  being  duly  recorded,  where  condi- 
tions of  sale  have  not  been  fulfilled 
so  as  to  pass  title,  may  assert  title 
as  against  purchaser  at  a  sale  under 
foreclosure  of  mortgage  executed  by 
vendee  to  third  person.  147/27  (1) 
(92  S.  E.  530). 

Bent:  Where  contract  with  municipality 
for  construction  and  equipment  of 
light  and  water  plant  provides,  in  ad- 
dition to  payment  in  installments,  for 
retention  of  title  in  contractor  until 
contract  price  is  fully  paid,  for  delivery 
of  plant  after  its  completion  to  munic- 
ipality as  lessee,  and  for  rental  of 
$1.00  per  anffum  until  all  deferred  pay- 
ments have  been  made,  which  when 
done  shall  cause  title  to  vest  im- 
mediately in  municipality,  contract  is 
one  of  conditional  sale  as  distinguished 
from  mere  lease.  149/431  (2)  (100  S. 
E.  362). 

Rescinding:  Evidence  here  sustained 
finding  that  seller  had  rescinded  con- 
ditional sale.     142/786   (83  S.  E.  783). 

Betake  possession:  Vendor  of  personal 
chattel  who  has  reserved  title  cannot, 
by  retaking  property  upon  agreement 
of  vendee  to  rescind  the  sale,  cut  off 
rights  of  third  persons  which  have  in- 
tervened; contract  of  conditional  sale 
must  be  enforced  in  accordance  with 
statute,  in  order  that  rights  of  third 
persons  which  have  attached  to  ven- 
dee's equity  in  the  property  may  not 
be  injuriously  anected.  18  App.  35 
(1)   (88  S.  E.'^991). 


When  personal  property  is  sold,  and 
seller  retains  title  as  security  for  pur- 
chase money,  and  indebtedness  matures 
in  installments,  he  may  proceed  to 
rescind  sale  and  to  recover  possession 
of  property  as  soon  as  any  of  the  in- 
stallments become  due  and  remain  un- 
paid.    19  App.  159  (2)   (91  S.  E.  233). 

Under  contract  of  conditional  sale, 
providing  that  if  default  should  be 
made  in  payment  the  vendee  is  to  re- 
turn the  property  to  the  seller,  the 
former  has  not  the  right  to  return  the 
goods  upon  the  condition  being  broken; 
upon  such  default  by  the  vendee  the 
seller  has  an  option  to  demand  re- 
turn of  the  property,  and  the  vendee 
has  a  duty  to  deliver  it  upon  demand. 
21  App.  160,  161  (4)   (93  S.  E.  1018). 

Where  vendee  in  installment  con- 
*  tract,  providing  that  in  case  of  non- 
payment of  any  installment  vendor 
may  take  possession  without  legal  proc- 
ess, etc.,  default  as  to  some  of  the 
payments,  vendor,  as  between  himself 
and  vendee,  may,  under  the  contract, 
so  far  as  mere  possession  of  property 
is  concerned,  remove  it  w^ithout  any 
legal  process.  23  App.  304  (2)  (98  S. 
E.  98). 

Where  third  person,  in  good  faith 
and  without  notice  of  conditional-sale 
contract,  under  which,  in  default  of 
payment  of  installment,  vendor  could 
take  possession  without  any  legal  proc- 
ess, has  acquired  property  from  ven- 
dee and  is  in  possession  thereof,  and 
such  possession  is  taken  from  him  by 
vendor,  without  legal  process  and 
without  his  consent,  he  is  entitled  to 
judgment  in  possessory- warrant  pro- 
ceeding instituted  by  him  against  ven- 
dor. 23  App.  304  (2)  (98  S.  E.  98). 
Signature:  Recorded  contract  relied  on 
as  retaining  title  in  plaintiff  until  pay- 
ment of  purchase  money  for  property 
in  question,  signed  **0.  K.  Cash 
Grocery,''  appearing  to  have  been 
signed  in  presence  of  subscribing  wit- 
ness, who  in  affidavit  of  probate  stated 
that  he  saw  it  ''duly  signed  and  exe- 
cuted by  O.  K.  Cash  Grocery,''  and 
describing  the  property  as  an  ''Ameri- 
can Slicing  Machine  and  Sharpener," 
was  properly  admitted  in  evidence, 
over  objection  that  it  did  not  appear 
to  be  signed  by  any  person,  firm,  or 
corporation;  that  it  was  not  witnessed 
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according  to  law;  that  description  of 
property  was  insufficient;  and  that 
paper  was  not  entitled  to  be  recorded. 

18  App.  670   (1)    (90  S.  E.  366). 
Contract  reciting  sale  of  N.  B.,  but 

signed  by  C.  W.  B.,  and  not  by  N.  B., 
was  sufficient  to  retain  title  in  vendor. 
22  App.  728  (1)  (97  S.  E.  197). 
Third  parties:  Facts  here  construed  and 
held  that  third  party  obtained  no  title 
to  mules  as  against  buyer  in  contract 
of  conditional  sale.  140/540  (79  S. 
E.  144). 

Written  contract  of  conditional  sale, 
duly  attested  and  recorded  within  ,''0 
days  from  date  of  delivery  of  prop- 
erty, becomes  effective  as  against  third 
persons  from  date  of  such  delivery, 
even  though  date  of  execution  of  con- 
tract does  not  appear  therein.  13  App. 
591    (79  S.  E.  482). 

A  judgment  creditor  whose  lien  is 
obtained  before  conditional  sale  is 
made  is  not  one  of  the  third  parties 
referred  to  in  this  section.  13  App. 
764   (79  S.  E.  952). 

Third  parties  means  such  creditors  as 
have  secured  a  lien  upon  the  property. 

19  App.  69   (2)   (90  S.  E.  1033). 
Title:      Under  sections  3259,  3318,  3319, 

where  one  selling  goods  on  credit 
delivers  possession  under  duly  re- 
corded written  contract  reserving  title 
until  price  is  paid,  legal  title  does  not 
vest  in  buyer  until  price  has  been  paid. 
144/694  (2)  (87  S.  E.  891). 
Transfer:  Assignee  of  note  represent- 
ing price  of  personal  property  to 
which  seller  retained  title  was  entitled 
to  set  up  title  in  claim  case,  though 
assignment  was  **  without  recourse. '^ 
17  App.  473   (1)    (87  8.  E.  696). 

Transfer  of  note  was  unconditional 
assignment  sufficient  to  transfer  se- 
curity for  payment  of  note.  Id. 
Trover:  Where  buyer  refuses  on  de- 
livery of  building  material  to  execute 
note  secured  by  conditional  sale  con- 
tract as  agreed,  seller  may  recover 
the  goods  in  trover.  142/308  (1)  (82 
S.  E.  887). 

Bail  trover  to  recover  a  portion  of 
the  goods  was  a  repudiation  of  the 
contract  of  conditional  sale  in  its  en- 
tirety.    Id. 

Contract  to  sell,  reserving  title  un- 
til price  is  paid,  may  be  rescinded  by 
the    seller,    so    as    to    entitle    him    to 


bring  trover,  where  buyer  refuses  to 
pay  or  execute  notes  secured  by  con- 
ditional sale  contract,  as  agreed. 
142/309    (4)    (82   S.  E.   888). 

Where  seller  omits  to  disaffirm  sale 
after  buyer's  refusal  to  give  the  notes, 
but  instead  filed  a  lien  for  the  build- 
ing material  sold  he  can  not  thereafter 
repudiate  the  sale.     Id. 

Where,  after  sheriff's  sale  of  prop- 
erty transferred  under  conditional  sale 
contract,  original  seller  brought  trover 
against  purchaser  at  such  sale  and 
elected  to  take  money  verdict,  it  was 
not  error,  where  facts  were  agreed 
upon,  to  direct  verdict  for  plaintiff 
for  amount  due  on  purchase  price. 
144/694  (5)   (87  S.  E.  891). 

In  bail-trover  for  goods  sold  under 
conditional  sale,  agreed  selling  price 
is,  as  between  original  parties,  prima 
facie  evidence  of  actual  value  of  prop- 
erty.    17  App.  58   (1)    (86  S.  E.  278). 

Suing  out  of  attacnment  so  defectivi; 
that  no  judgment  could  be  rendered 
thereon  will  not  preclude  seller  of 
goods  on  conditional  bill  of  sale  from 
proceeding  in  bail  trover.     Id.  58   (2). 

Fact  that  seller  sued  out  attach- 
ment for  price  before  proceeding  in 
bail  trover  did  not  estop  him  from 
maintaining  trover.    Id. 

Purchaser  here  under  contract  for 
sale  of  piano  on  installments  could  not, 
by  a  sale,  transfer  title  where  all  in- 
stallments were  not  paid,  and  sale  by 
him  amounted  to  conversion.  145/671 
(89  S.  E.  715). 

Direction  of  verdict  for  plaintiff  in 
trover  for  mule  was  error,  where  from 
evidence  it  appeared  that  he  based 
his  claim  on  purchase  of  mule  from  de- 
fendants under  duly  recorded  contract 
reserving  title  until  payment  of  price, 
which  became  due  one  day  after  date 
and  was  never  fully  paid,  that  he  soon 
voluntarily  abandoned  the  mule  and 
left  it  to  starve,  and  that  his  wife 
being  unable  to  care  for  or  feed  it, 
took  it  to  a  third  person,  who,  hay- 
ing nothing  to  feed  it  with,  allowed 
vendors  to  take  possession  of  it.  22 
App.  162  (95  S.  E.  762). 

Demand  by  plaintiff  for  machine  sola 
to  defendant  was  not  necessary  before 
action  of  trover  therefor  where  title 
was  retained  in  vendor  until  full  pay- 
ment  of  price  and  defendant   refused 
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to  pay  agreed  price  in  full,  contending 
that  property  was  worthless  to  him.  23 
App.  422  (1)  (98  S.  E.  365). 

Seller  of  personal  property  on  credit 
may  take  note  for  purchase  price  and 
retain,  as  security  for  debt,  legal  title 
to  property  so  sold,  and  in  same  instru- 
ment, to  better  secure  debt,  title  to 
other  personal  property  may  be  passed 
by  purchaser,  and,  where  note  is  not 
paid  when  due,  seller  may  recover 
property  in  trover;  when  vendor  elects 
to  take  money  verdict  purchaser  is  en- 
titled to  credit  for  such  sums  of  money 
as  may  have  been  paid  upon  note.  24 
App.  416  (1)   (100  S.  E.  779). 

§  3319.  (§  2777.)  How  recorded. 

Cited.     145/831   (2)    (90  S.  E.  49). 
Applied.     140/540,  543   (79  S.  E.  144). 

County:  Where  property  held  by  buyer 
in  county  other  than  that  in  which 
conditional  sale  contract  was  recorded, 
was  levied  on  for  occupation  tax  and 
sold,  buyer  took  subject  to  original 
seller's  right.  144/694  (4)  (87  S.  E. 
891). 

Description:  Duly  recorded  purchase- 
money  note  reserving  title  to  personal 
property  described  as,  "the  following 
machinery  sold  to  the  undersigned  by 
(\  Gin  Co.,  viz.:  3  70  saw  R.  H.  Win- 
ship  plain  gins;  3  70  saw  class  C  feed- 
ers; 1  210  saw  condenser  with  sup- 
port and  fines;  1  20  saw  lint  flue;  1  30 
inch  cylinder  D.  B.  steam  power  press 
with  transfer  and  feedings;  1  10  inch 
class  C  elevator  as  per  contract;  shaft- 
ings, pulleys,  and  belting  as  per  con- 
tract," was  sufficient  to  afford  record 
notice  to  third  persons  of  fact  that 
title  to  property  was  in  vendor,  it  also 
appearing  that,  following  contract  of 
sale,  vendees  took  possession  of  prop- 
erty, and  that  it  remained  in  their 
hands  and  was  operated  by  them  for 
an  entire  ginning  season.  21  App.  16 
93  S.  E.  525). 

Evidence  here  showed  that  county  in 
which  conditional  sale  contract  was 
recorded  was  county  in  which  vendees 
resided.  19  App.  600  (3)  (91  S.  E. 
920). 

Failure:  Third  person  in  possession  of 
sewing  machine  sold  under  unrecorded 
conditional  sale  contract  and  who  in 
good  faith  and  without  notice  of  con- 


Value:  As  between  original  seller  and 
original  purchaser,  agreed  price  as 
stated  in  contract  of  sale  is  prima  facie, 
but  not  conclusive,  evidence  of  actual 
value  of  property.     19  App.   159,  160 

(1)  (91  8.  E.  233). 

Writing:  Conditional  bills  of  sale  must 
be  in  writing,  in  order  to  be  effective 
against    third    persons.      143/159,    160 

(2)  (84  S.  E.  447). 

One  who  recovers  judgment  against 
buyer  before  conditional  sale  was  re- 
duced to  writing,  and  levies  execution 
before  it  was  recorded,  may  take  prop- 
erty regardless  of  claims  of  seller. 
145/449  (89  8.  E.  409). 


tract  bought  machine  and  acquired  pos- 
session in  peaceable  manner,  was  en- 
titled to  retain  possession.  17  App.  (2) 
(87  S.  E.  719). 

Filing  with  clerk  of  bill  of  sale  is  not 
compliance  with  provision  that  such 
instrument  shall  actually  be  recorded; 
rights  of  innocent  purchasers  for  value 
are  not  affected  by  mere  filing  of  con- 
ditional bill  of  sale  with  reservation 
of  title  to  property  purchased  with- 
out notice.  18  App.  526  (1)  (89  S. 
E.    1050). 

Mortgage:  There  is  no  provision  of  law 
requiring  that  recorded  purchase-money 
note  reserving  title  to  personal  prop- 
erty shall  state  locality  of  machinery 
or  upon  whose  land  it  is  located,  nor 
need  it  specify  county  of  residence  of 
maker;  the  law  requires  that  the  con- 
tract shall  be  executed  and  attested  in 
the  same  manner  as  mortgages  on  per- 
sonal property,  and  recorded  within 
thirty  days  from  its  date,  in  the  county 
where  the  vendee  resides,  if  a  resident 
of  this  State,  and  provides  that  in 
other  respects  it  shall  be  governed  by 
laws  relating  to  registration  of  mort- 
gages.    21  App.  16  (93  S.  E.  rr2r)). 

Notice:  Record  of  conditional  sale  con- 
tract is  notice  to  third  persons, 
though  property  is  thereafter  re- 
moved to  another  county  by  pur- 
chaser with  seller's  knowledge  and 
consent.     144/694   (3)    (87  H.   E.  891). 

Place  of  record:  In  order  that  reserva- 
tion of  title  to  personalty  ho  valid 
against  third  persons,  wliere  buyer  is 
resident   of   State,   it   is  essential   that 
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contract  of  sale  be  recorded  in  county 
where  he  resides  when  it  is  executed. 
141/831   (1)   (82  S.  E.  251). 

Probate:  Title-retention  note  not  prop- 
erly probated  is  not  entitled  to  record; 
makers  of  note  delivering  to  payee  a 
note  so  improperly  executed  that  it 
cannot  be  recorded  are  estopped  from 
thereafter  pleading  that  it  was  duty 
of  payee  to  have  note  recorded.  19 
App.  *69  (2)   (90  S.  E.  1033). 

Third  parties:  Retention-of-titlc  con- 
tract must  be  probated  and  recorded 
only  as  against  third  parties;  as  be- 
tween parties  theihselves  and  persons 
who  have  notice,  reservation  of  title 
is  good  whether  recorded  or  not.  19 
App.  69   (2)    (90  S.  E.   1033). 

Time:  Written  contract  of  conditional 
sale  duly  attested  and  recorded  within 
30  days  from  date  of  delivery  of 
property,  becomes  effective  as  against 
third  persons  from  date  of  such  de- 
livery, even  though  date  of  execution 
of  contract  does  not  appear  therein. 
13  App.  591   (79  S.  E.  482). 

Though  conditional  sale  contract  was 
not  recorded  within  30  days,  seller 
could  recover  property  from  one  who 
acquired  it  by  gift  from  buyer.  16 
App.  620   (85  S.  E.  946). 


Under  this  section  and  section  3260, 
record  of  conditional  sale  within  thirty 
days  is  not  necessary  as  against  un- 
secured creditors  of  buyer.  224  Fed. 
266    (1). 

One  who  recovers  judgment  against 
buyer,  before  conditional  sale  was  re- 
duced to  writing,  and  levies  execution 
before  it  was  recorded,  may  take  prop- 
erty regardless  of  claims  of  seller. 
145*7449  (89  S.  E.  409). 
Title:  Under  sections  3259,  3318,  3319, 
where  one  selling  goods  on  credit  de- 
livers possession  under  duly  recorded 
written  contract  reserving  title  until 
price  is  paid,  legal  title  does  not  vest 
in  buyer  until  price  has  been  paid. 
144/694    (2)    (87  S.  E.  891). 

Where  personal  property  is  sold 
under  conditional  contract  of  sale  and 
series  of  notes  is  given  for  purchase 
price,  each  containing  reservation  of 
title  until  payment  of  entire  purchase- 
price,  and  each  properly  executed  and 
attested,  and  last  one,  referring  to 
other  notes  of  series  and  containing 
all  of  stipulations  as  to  conditions  of 
sale,  is  duly  recorded,  title  to  property 
remains  in  vendor  until  full  payment 
of  purchase  money.  24  App.  474  (1) 
(101  S.  E.  396). 


S  3320.   {{ 


CHAPTER  9. 
Registration  of  Transfers  and  Liens. 
2778.)  Instruments  requiring  record  take  effect,  when. 


Cited.     16  App.  620  (85  S.  E.  946). 

Benefit  of  public  is  object  of  registra- 
tion .laws.     140/48,  50   (78  S.  E.  467). 

Contract:  There  is  no  provision  of  law 
requiring  record  of  written  instrument 
guaranteeing  performance  of  contract 
for  services  of  salesman.  19  App.  295 
(2)    (91  S.  E.  489). 

Failure:  Under  Code  1882,  section  2705 
(section  4198),  where  before  enact- 
ment of  section  3320,  in  1889,  there  was 
a  contest  between  two  deeds,  neither 
of  which  was  recorded  within  12 
months,  the  older  deed  prevailed. 
143/98,  100   (6)    (84  S.  E.  426). 

Rights  of  purchaser  in  good  faith 
under  bond  for  title  from  actual  owner 
was  not  affected  by  mortgage  given  by 


one  claiming  title  under  actual  owner, 
but  who  had  no  record  title.  147/603, 
604  (1)  (95  S.  E.  1). 

Filed:  Mortgage  filed  with  clerk  of  su- 
perior court  of  county  in  which  land 
lies  is  superior  to  lien  of  common- 
law  execution  entered  on  docket  after 
such  filing,  though  mortgage  is  not 
properly  recorded.  14  App.  81  (1) 
(80  S.  E.  343). 

Judgment  against  grantor,  obtained  after 
execution  by  him  of  security  deed,  but 
prior  to  its  being  filed  for  record  in 
county  where  land  lies,  is  superior  to 
such  deed.     147/150   (93  S.  E.  90). 

Priorities:  Where  purchaser  showed  pos- 
session of  property  and  payment  of 
all  or  part  of  purchase  money  and  no 
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junction  and  cancellation  of  deed  to 
secure  debt  was  proper.  147/603,  604 
(2)    (9.5  S.  E.  1). 


actual  or  constructive  notice  of  any 
rights  acquired  by  mortgagee,  their 
rights  were  superior  to  those  of  mort- 
gagee, so  that  decree  for  permanent  in- 

g  3321.  (§  2779.)  Oeneral  execution  docket.  The  clerk  of  the  superior 
court  of  each  county  shall  be  required  to  keep  a  general  execution  docket ; 
and  as  against  the  interest  of  third  parties  acting  in  good  faith  and  with- 
out notice,  who  may  have  acquired  a  transfer  or  lien  binding  the  de- 
fendant 's  property,  no  money  judgment  obtained  within  the  county  of  the 
defendant 's  residence,  in  any  court  of  this  State,  whether  superior  court, 
ordinary's  court,  county  court,  city  court,  or  justic.e  court,  or  United 
States  court  in  this  State,  [municipal  court  or  other  courts]  (a)  shall 
have  a  lien  upon  the  property  of  the  defendant  from  the  rendition  thereof, 
unless  the  execution  issuing  thereon  shall  be  entered  upon  said  docket 
within  ten  days  from  the  time  the  judgment  is  rendered.  When  the  exe- 
cution shall  be  entered  upon  the  docket  after  the  ten  days,  the  lien  shall 
date  from  such  entry. 

Acts  1889,  p.  106.     (a)  Acts  1921,  p.  115. 

H  5973,  4355,  5944,  3325,  5950,  4914   (4),  6018,  4357   (a),  3322,  3322    (a)    . 

Applied.     142/615,  616  (83  S.  E.  229).  subsequently    to    expiration    of    period 

Clerk   of   court:      Where   judgment   was 

rendered    against    defendant    and    his 

surety   in   bail   trover  proceeding,  and 

clerk  of  superior  court  issued  execution 

against   principal   only,   which    was   so 

entered  upon  execution  docket,  and  loss 

resulted  to  plaintiff,  plaintiff  in  exe- 
cution has  no  right  of  action  against 

clerk    for    damages,   unless   it    appears 

that   he  failed  or   refused   to  properly 

issue  and  docket  execution  after  ex- 
press direction  given   him  by  plaintiff 

or  his  attorney.     19  App.  294   (2)    (91 

S.  E.  437). 
Index:     Fact   that  execution   entered  in 

docket  kept  in  substantial  compliance 

with  this  section  is  improperly  indexed, 

and    third    persons    thereby    misled    to 

their    injury,    will    not    prevent    entry 

from    operating    as    legal    notice.      14 

App.  81    (2)    (80  S.  E.  343). 
Judgments:      \rhere    one    obtains    judg- 
ment   in    superior    court    and    fails    to 

have    execution    issued    and    recorded, 

lien    of    judgment    is    lost    as    against 

property    conveyed    by    defendant    in 

judgment  to  purchaser  without  notice. 


provided  for  entry  of  execution  on 
general  execution  docket  and  before 
entry    of    execution    thereon.      148/198 

(1)  '(96  S.  E.  225). 

Parties:  As  between  parties  to  suit  it 
is  not  necessary  that  execution  be 
entered  on  general  execution  docket; 
this  is  only  required  for  protection  of 
innocent  third  parties  who  may  acquire 
lien  upon  property  affected  by  judg- 
ment, and  burden  is  upon  third  parties 
to  show  that  they  are  innocent  pur- 
chasers without  notice.  147/265  (6) 
(93  S.  E.  418). 

Priorities:  Fact  that  fi.  fa.  on  senior 
judgment  was  not  issued  and  recorded 
until  after  fi.  fa.  on  junior  judgment 
had  been  issued  and  recorded  does  not 
affect  priority  of  older  judgment.  20 
App.  741,  742  (3)   (93  S.  E.  236). 

Time:  Fact  that  motion  for  new  trial 
was  filed  by  defendant  in  judgment 
after  period  within  which  entry  of 
execution  on  general  execution  docket 
is  required  did  not  extend  time  pre- 
scribed for  entry  of  execution.  148/198 

(2)  (96  S.  E.  225). 
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§  3322.  (§  2780.)  Judgments  take  effect  against  property  out  of  county, 
when. 

Cited.     144/302,  305   (87  S.  E.  295). 
Applied.     142/615,  616   (83  S.  E.  229). 

§  3323.  (§  278i;)  Not  affect  validity  as  between  parties. 


tion,  in  view  of  section  3307.     143/64 
(1)    (84  S.  E.  123). 


Title:  Deed  given  as  security  may  con- 
vey title  as  between  parties  though 
not  recorded  as  authorized  by  this  sec- 

§  3325.  (§  2783.)  Judgment  against  non-residents  recorded  on  execu- 
tion docket. 

Applied.     142/615,  616   (83  S.   E.  229). 


CHAPTER  10 
Liens  Otiier  than  Mortgages. 


ARTICLE  1. 
To  Whom  Granted,  Rank  and  Priority. 
§  3329.  (§  2787.)  Liens  established. 

General  Note. 

Cited.     13  App.  420,  422   (79  S.  E.  213). 

§  3330.  (§  2788.)  Certain  liens  confirmed. 

Cited.     15  App.  778,  782  (84  S.  E.  222). 

§  3331.  (§  2789.)  Liens  under  charters. 


Shares:  Where  none  is  provided  by 
statute  or  charter  or  by-laws,  a  cor- 
poration  has  no  lien  on  its  shares  as 


against   the   holders   thereof.     149/280 
(1)  (99  S.  E.  851). 


§  3333.  (§  2791.)  Rank  of  Hens  for  taxes. 


Bondholders:  State's  lien  for  taxes  was 
superior  to  right  of  bond  holder  under 
trust  deed  and  his  judgment  thereon. 
14.5/3.36,  337   (3)    (89  S.  E.  216). 

Becelvers:  Tax  executions  for  taxes  due 
for  period  immediately  preceding  re- 
ceivership of  property,  and  fund  in 
court  being  derived  from  rents  of 
property  collected  by  receiver,  should 
be    paid    to    transferee    of    executions 


out  of  such  fund,  second  in  priority 
only  to  costs  of  proceeding.  147/158 
(1)*  (93   S.  E.   86). 

Attorney  for  plaintiff  in  equitable 
suit,  wherein  receiver  was  appointed, 
whose  fee  was  to  be  paid  out  of  prop- 
erty recovered  for  his  client,  had  su- 
perior lien  on  fund  after  costs  of  pro- 
ceeding and  taxes.  147/158  (3)  (93 
S.  E.  86). 


3334.  (§  2792.)  Lien  of  laborers,  general. 


Cotton:     Where  verdict  on  trial  of  issue 
made     by     counter-affidavit     on     fore- 


closure of  laborer's  lien  was  for  cer- 
tain number  of  pounds  of  seed-cotton, 
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in  addition  to  stated  sum  of  money, 
and  there  was  no  evidence  as  to  value 
of  the  seed-cotton,  finding  as  to  the 
seed-cotton  was  void;  it  could  not  be 
upheld  as  a  finding  as  to  plaintiff's 
title  to  the  cotton.  22  App.  763  (1) 
(97  S.  E.  205). 

Cropper:  Fact  that  cropper  has  laborer's 
lien  on  crops  raised  by  him  and  is  en- 
titled to  foreclose  it  does  not  prevent 
him  from  suing  his  landlord  for  amount 
of  indebtedness  due  under  hia  con- 
tract; remedy  given  by  sections  3334, 
3365,  and  3366  is  not  exclusive,  and 
does  not  deprive  laborer  of  his  common- 
law  right  to  sue  upon  a  contract,  but 
is  merely  cumulative  of  that  right.  19 
App.  79  (1)  (90  S.  E.  1039). 

Manual  labor:  Allegations  that  plaintiff 
sold  general  merchandise,  hauled 
freight,   had   cotton  gin,   hauled   seed- 


cotton,  hauled  cotton  from  fields, 
opened  freight,  put  up  goods,  swept 
and  sprinkled  floors,  made  deliveries 
to  customers  outside  of  store,  etc., 
were  sufficient  to  show  that  plaintiff 
was  entitled  to  foreclose  lien  as 
laborer.    22  App.  79  (1)  (95  S.  E.  375). 

Verdict:  Where  jury  find  in  favor  of 
plaintiff,  on  trial  of  issue  made  by 
counter-affidavit  on  foreclosure  of 
laborer 's  lien,  verdict  must  be  for  fixed 
sum  of  money  or  amount  of  finding 
must  be  ascertainable  from  record.  22 
App.  763   (1)   (97  S.  E.  205). 

Washing:  Though  plaintiff  had  done  no 
washing  for  defendant  for  more  than 
two  months  past,  and  was  not  in  pos- 
session of  any  of  his  clothing  or  goods, 
and  was  not  at  time  laborer's  lien  was 
sued  out,  she  was  entitled  to  lien.  20 
App.  629   (93  S.  E.  421). 


3335.  (§  2793.)  Special  lien  of  laborers. 


Cotton:  Where  verdict  on  trial  of  issue 
made  by  counter-affidavit  on  fore- 
closure of  laborer's  lien  was  for  cer- 
tain number  of  pounds  of  seed-cotton, 
in  addition  to  stated  sum  of  money, 
and  there  was  no  evidence  as  to  value 
of  the  seed-cotton,  finding  as  to  the 
seed-cotton  was  void;  it  could  not  be 
upheld   as   a    finding   as    to   plaintiff's 


title  to  the  cotton.  22  App.  763  (1) 
(97  S.  E.  205). 
Verdict:  Where  jur>'  find  in  favor  of 
plaintiff,  on  trial  of  issue  made  by 
counter-affidavit  on  foreclosure  of 
laborer's  lien,  verdict  must  be  for  fixed 
sum  of  money  or  amount  of  finding 
must  be  ascertainable  from  record.  22 
App.  763  (1)   (97  S.  E.  205). 


§  3336.  Laundrymen,  liens  in  favor  of. 


Possession:  Judgment  for  plaintiff  who 
asserted  laborer's  lien  for  washing 
done  was  not  in  violation  of  this  sec- 
tion,   though    plaintiff    had    done     no 

§  3337.  How  enforced. 

Possession:  Judgment  for  plaintiff  who 
asserted  laborer's  lien  for  washing 
done  was  not  in  violation  of  this  sec- 
tion,   though    plaintiff    had     done    no 


washing  for  defendant  for  two  mouths 
and  was  not  in  possession  of  any  of  his 
clothing  or  goods.  20  App.  629  (93  S. 
E.   421). 


washing  for  defendant  for  two  months 
and  was  not  in  possession  of  any  of  his 
clothing  or  goods.  20  App.  629  (93  S. 
E.  421). 


§  3339.  (§  2794.)  Bank  of  laborers'  liens,  and  how  they  arise. 


Cited.  149/787,  795  (102  S.  E.  528). 
Bona  fide  purchaser  of  personal  property, 
taken  in  payment  of  antecedent  debt 
before  property  was  seized  under  levy 
of  laborer's  general  lien,  takes  priority 
over  such  lien.  17  App.  473  (87  S.  E. 
701). 

That   one    is   seen   laboring   for   an- 
other  is   not   notice   sufficient   to   sub- 


ject, as  against  bona  fide  jiurchascr, 
employer's  property  to  general  lien  of 
laborer.  Id. 
Completion:  Ordinarily,  before  laborer's 
lien  can  be  foreclosed,  it  must  be  shown 
that  laborer  has  fully  completed  con- 
tract; however,  if  completion  of  con- 
tract was  w^aived  or  prevented  by 
other  party  thereto,  this  is  equivalent 
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to  completion  of  same,  as  a  remedial 
element.  18  App.  449  (1)  (89  S.  E. 
603). 

Where  landlord  makes  contract  with 
cropper,  under  which  landlord  is  to 
furnish  land  and  fertilizer,  and  crop- 
per is  to  do  all  the  work  in  connection 

§  3340.  (§  2795.)  Landlord's  lien. 

Cited.     16   App.    345    (85   S.    E.   356); 
149/787,  795   (102  S.  E.  528). 

Advances:  Landlord's  special  lien  for 
advances  can  be  enforced  only  on  crops 
of  year  in  which  advances  were  made. 
143/393,  394   (2)    (85  S.  E.  196). 

Crops:  Where  it  was  not  shown  by  af- 
fidavit to  foreclose,  or  warrant  issued 
thereon,  or  the  levy,  that  levy  was 
upon  crops  grown  upon  rented  prem- 
ises, dismissal  of  levy  was  not  error. 
23  App.  640   (2)    (99  S.  E.  143). 

Distress  warrant:  Where  landlord  fore- 
closed his  lien  by  distress  warrant,  his 
claim  on  funds  was  superior  to  that  of 
mortgagees  who  foreclosed  mortgage 
on  crops  of  tenant  and  placed  mortgage 
fi.  fa.  in  hands  of  sheriff,  and  court  did 
not  err  in  directing  verdict  for  the 
landlord,  upon  trial  of  money  rule 
against  the  sheriff.  21  App.  535,  536 
(5)   (94  S.  E.  863). 

Fi.  fas.:  Where  fi.  fas.  on  common-law 
judgments  are  levied  on  crops  grown 
by  defendant  on  rented  land,  and  crops 
are  sold,  and  before  application  of 
proceeds  of  sale  to  the  fi.  fas.,  land- 
lord forecloses  lien  for  supplies,  in  rule 
to  distribute  money,  in  absence  of 
equitable  grounds,  error  to  award  net 
funds  to  landlord's  lien  in  preference 
over  the  fi.  fas.  145/224  (2-a)  (88  S. 
E.  941). 

Foreclosure:  Where  rent  is  payable  in 
money,  and  landlord  receives  crops  in 
satisfaction  of  rent,  he  takes  them 
subject  to  lien  of  older  judgment,  and 
must  assert  priority  of  lien  by  fore- 
closing it  and  claiming  proceeds  of 
sale  of  crops.  17  App.  45  (3)  (86  S. 
E.  94). 

Landlord's  lien  for  supplies  arises 
by  virtue  of  statute  when  supplies  are 
furnished,  but  such  lien  cannot  be  as- 
serted against  tenant's  crop  except  by 
foreclosure.  24  App.  464  (101  S.  E. 
311). 

Where  landlord  had  not  foreclosed 
lien   for  supplies   when  tenant's  crops 


with  planting,  making,  and  gathering 
the  crop,  the  cropper  is  not  entitled  to 
enforce  laborer's  lien  before  comple- 
tion of  contract,  unless  for  some  suf- 
ficient legal  reason  he  is  prevented 
from  carrying  out  the  contract.  19 
App.  655  (91  S.  E.  1052). 


were  sold,  his  lien  could  not  be  as- 
serted by  foreclosure,  in  absence  of 
sufficient  equitable  reasons.  24  App. 
404   (101  S.  E.  311). 

Landlord  who  had  not  foreclosed 
lien  for  supplies  when  tenant's  crops 
were  sold,  and  who  therefore  could  not 
assert  lien  by  foreclosure  who  filed 
paper  in  nature  of  intervention,  at- 
tempting to  set  up  equitable  claim  to 
fund,  on  ground  that  tenant  was  in- 
solvent, had  burden  of  establishing  his 
alleged  equity  by  evidence.  24  App. 
464  (101  S.  E.  311). 

Homestead:  Landlord's  rent  lien  on  crops 
raised  on  rented  premises  is  in  nature 
of  purchase  money,  and  is  superior  to 
homestead  exemption  set  apart  out  of 
the  crops.  23  App.  640  (1)  (99  S.  E. 
140). 

Prior  year:  Lien  for  balance  of  in- 
debtedness for  prior  year  could  not 
be  enforced  against  crops  of  subse- 
quent year,  even  by  agreement  at  be- 
ginning of  later  year,  though  renewal 
notes  were  given  for  the  prior  in- 
debtedness. 143/393,  394  (2)  (85  S. 
E.  196). 

Purcliaser  of  crops  received  by  landlord 
in  payment  of  money  rent,  which  were 
subject  to  judgment  lien,  is  in  no  bet- 
ter position  than  landlord.  17  App. 
45  (3)  (86  S.  E.  94). 

Bona  fide  purchaser,  without  notice, 
of  crop  grown  on  rented  premises,  will 
be  protected  against  lien,  general  or 
special,  of  the  landlord  for  rent.  24 
App.  404  (1)  (100  S.  E.  794). 

In  distress  for  rent  due,  with  claim 
by  alleged  bona  fide  purchaser  of  crop 
from  tenant,  charge  that  if  defendant 
in  fi.  fa.  was  indebted  to  plaintiff  in 
fi.  fa.  for  rent  for  year  in  which  crop 
was  raised,  and  sold  crop  to  claimant 
without  notice  that  rent  was  due,  prop- 
erty would  be  subject  to  fi.  fa.,  was 
erroneous.  24  App.  404  (2)  (100  S.  E. 
794). 
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Bank  of  general  liens:  See  §  3341  and 
notes. 

Special  lien  on  crops  of  tenant  arises  by 
operation  of  law,  and  is  superior  to  all 
other  liens,  except  liens  for  taxes.  21 
App.  535  (2)   (94  S.  E.  863). 

Subtenant:  Crop  produced  on  any  part 
of  rented  land  is  liable  for  whole  rent, 
though  produced  by  subtenant,  unless 
landlord  assented  to  or  ratified  the  sub- 
letting.    143/479   (1)    (85  S.  E.  315). 

Landlord  seeking  to  collect  whole 
rent  out  of  subtenant's  crop  should 
account  for  such  an  amount  as  rental 
value  of  land  subrcnted  by  landlord 
himself  from  tenant  bears  to  entire 
rental  value.    Id.  479  (2). 

Tenant  cannot  consent  to  any  ap- 
plication of  subject-matter  of  lien  for 
rent,  which  would  leave  lien  in  force 
to  prejudice  of  subtenant,  nor  can 
landlord  apply  tenant's  crop  to  inde- 
pendent indebtedness  to  injury  of  sub- 
tenant.    Id.  479  (3). 


Crop  produced  on  any  part  of  rented 
premises  is  liable  for  whole  rent, 
though  produced  by  subtenant,  unless 
landlord  or  his  transferee  assented  to 
or  ratified  sub-letting.  16  App.  355 
(1)    (85  S.  E.  358). 

Where  tenant  sublets  land  without 
landlord's  permission,  landlord  is  en- 
titled to  make  his  rent  out  of  the  crop 
grown  on  the  land  by  the  subtenant, 
on  distress  warrant  issued  against 
principal  tenant.  19  App.  184  (1)  (91 
S.  E.  214). 
Third  person:  That  tenant  of  premises 
for  a  rent  payable  from  part  of  crops 
had  contracted  to  deliver  to  third 
party  certain  parts  of  crop  raised  from 
seed  furnished  by  such  party,  who 
under  contract  retained  title  to  crop, 
would  not  destroy  landlord's  lien  for 
rent  on  all  the  crops  raised,  including 
those  described  in  such  contract.  24 
App.  387   (3)    (100  S.  E.  775). 


§  ;mi.  (§  2796.)  Rank  of  such  Uen. 


Cited.  149/787,  795  (102  8.  E.  528). 
Bankruptcy:  Trustee  in  bankruptcy  of 
tonnnt  has  lien  superior  to  claim  of 
landlord,  under  this  section,  where 
landlord  did  not  take  out  distress  war- 
rant until  after  bankruptcy.  223  Fed. 
S78   (2);  H.  c.  35  A.  R.  Kep.  114. 

Landlord  of  other  than  farm  lands 
has  lien  entitling  him  to  priority  of 
payment.  224  Fed.  i:{2;  s.  c.  35  A.  B. 
Hep.   335. 

Lien  of  landlord  for  rent  j>rior  to 
ilistress  is  not  superior  to  lien  given 
trustee  in  bankruptcy  by  Federal 
Bankruptcy  Act.  231  Fed.  933;  s.  c. 
146  V.  C.  A.  129;  s.  c.  36  A.  B.  Rep. 
747. 
Foreclosure:  Landlord's  lien  for  supplies 
arises  by  virtue  of  statute  when  sup- 
plies are  furnished,  but  such  lien  can- 
not bo  asserted  against  tenant 's  crop 
except  by  foreclosure.  24  App.  464 
(101   a.  E.  311). 

Where  landlord  had  not  foreclosed 
lien  for  supplies  when  tenant's  crops 
were  sold  his  lien  could  not  be  as- 
serted by  foreclosure,  in  absence  of 
sufiicient  equitable  reasons.  24  App. 
464  (101  8.  E.  311). 

liandlord  who  had  not  foreclosed  lien 


for  supplies  when  tenant's  crops  were 
sold,  and  who  therefore  could  not  as- 
sert lien  by  foreclosure,  who  filed 
paper  in  nature  of  Intervention,  at- 
tempting to  set  up  equitable  claim  to 
fund,  on  ground  that  tenant  was  in- 
solvent, had  burden  of  establishing  his 
alleged  equitv  by  evidence,  24  App. 
464   (101  8.   E.  311). 

Levy:  Landlord  may  place  his  lien, 
not  foreclosed  until  day  of  sale  of  crop 
under  mortgage  foreclosure,  in  levy- 
ing oflBcer's  hands,  and  thereafter  by 
rule  require  that  so  much  of  proceeds 
as  are  necessary  be  applied  to  satisfy 
lien.  17  App.  569  (1)  (87  8.  E.  839). 
Landlord's  failure  to  foreclose  lien 
before  property  was  levied  on  under 
execution  on  judgment  did  not  prevent 
him  from  claiming  priority  of  lien  over 
judgment.  17  App.  585  (87  8.  E.  840). 
Lien  of  distress  warrant  upon  prop- 
erty other  than  crops  raised  on  rented 
premises  attaches  only  from  date  of  its 
levy.     21  App.  270   (2)    (94  8.  E.  288). 

Mortgage:  Landlord's  general  lien  for 
rent  is  inferior  to  lien  of  mortgages 
executed  before  levying  of  distress 
warrant.  236  Fed.  723  (2);  s.  c.  38 
A.  B.  Rep.  93;  s.  c.  150  C.  C.  A.  5.k 
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§  3342.  (§  2797.)  Foreclosed  by  distress  warrant. 

Cited.     15  App.  345,  346  (85  S.  E.  356). 


§  3343.  (§  2798.)  Transferees  of  liens. 


PnrdiaBer:  Where  landlord  after  trans- 
ferring rent  notes  to  bank  sold  prop- 
erty before  maturity  of  crops,  the  pur- 
chaser and  not  the  bank  was  entitled, 
notwithstanding  this  section,  to  enforce 
the  landlord's  lien  for  rent.  143/55 
(84  S.  E.  122). 

§  3344.  (§  2799.)  Foreclosure. 

Cited.     16  App.  725,  726  (86  S.  E.  86). 

§  3345.  Liens,  how  transferred. 

Cited.     16  App.  725,  726  (86  S.  E.  86). 

CoiistTUCtion:  This  section  should  be 
construed  in  connection  with  section 
4276.     140/603,  606   (79   S.   E.   540). 

PurdiMe  money  notes:  Sections  3345 
and  4276  apply  to  note  secured  by 
mortgage  and  other  liens,  and  do  not 
contemplate  purchase  money  notes 
which  are  not  so  secured,  but  in  con- 
nection with  which  there  is  contract 
reserving  title,  or  bond  to  convey  title 
on  payment  of  purchase  money.  148/ 
27  (1-b)   (95  S.  E.  690). 

Where  suit  in  trover  for  an  auto- 
mobile was  brought  by  S.  Auto  Com- 
pany, and  claim  of  title  was  based  on 
purchase-money  note  retaining  title, 
given  by  certain  persons  to  such  com- 
pany, copy  of  note  being  attached  to 
petition,  note  signed  by  such  persons, 
but  payable  to  S.  &  M.  Hardware  Co., 
was  not  admissible,  in  absence  of  evi- 
dence of  transfer  or  assignment  in 
writing  from  S.  &  M.  Hardware  Co. 
to  S.  Auto  Company,  or  of  evidence 
that  it  was,  by  clerical  mistake,  in- 
advertently made  to  hardware  com- 
pany.    22  App.  608  (4)   (96  S.  E.  705). 

Bent  note:  Distress  warrant,  based  upon 
rent  note  payable  to  order  of  landlord, 
and  indorsed  by  him  in  blank,  may  be 

§  3346.  Transfer  carries  the  lien. 

Construction:  This  section  should  be 
construed  in  connection  with  section 
4276.     140/603,  606   (79  S.  E.  540). 

Indorsement  in  blank:  Indorsement 
by  payee  of  his  name  on  back  of  mort- 


Snpplies:  Assignee  of  landlord's  lien  for 
supplies  "without  recourse,"  who 
neglects  to  foreclose  on  maturing  of 
crop,  can  not  force  landlord  to  apply 
to  lien  any  proceeds  of  crop  in  land- 
lord's hands  due  as  wages  to  crop- 
per.    16  App.  725  (86  S.  E.  86). 


sued  out  by  holder  of  note  in  his  own 
name.     146/233   (2)    (91  S.  E.  71). 

Bepeal  of  section  4276  not  affected  by 
sections  3345-3347.  140/603,  606  (79 
S.  E.  540). 

Scope:  This  section,  properly  construed, 
is  unrestricted  as  to  manner  of  trans- 
fer; consequently  it  applies  where 
transfer  is  by  indorsement  of  note 
without  recourse,  as  well  as  where  in- 
dorsement is  not  so  restricted.  148/27 
(1-a)   (95  S.  E.  690). 

Transfer:  Where  vendor  executed  bond 
for  title  and  delivered  possession  of 
land,  and  vendee  rented  such  land  and 
transferred  rent  contracts  to  vendor, 
legal  effect  of  transfer  was  to  place 
title  to  rent  contracts  in  transferee 
and  to  carry  liens  as  necessary  incident 
thereof,  with  right  in  transferee  to 
enforce  , liens  arising  under  the  con- 
tracts.    23  App.  416  (98  S.  E.  412). 

Fact  that  transfer  or  assignment  of 
purchase  money  note  reserving  title  in 
property  is  made  "without  recourse*' 
on  payee  will  not  operate  to  divest  note 
of  its  character  as  debt  for  purchase 
money  with  retention  of  title  to  prop- 
erty. 149/157  (2)  (99  8.  E.  289);  24 
App.  3    (2)    (99  S.   E.  475). 


gage  note,  for  value,  conveyed  such 
note,  together  with  the  mortgage  lien. 
140/603  (1)  (79  8.  E.  540). 

Distress    warrant,    based    upon    rent 
note  payable  to  order  of  landlord,  and 
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indorsed  by  him  in  blank,  may  be  sued 
out  by  holder  of  note  in  his  own  name. 
146/233  (2)  (91  S.  E.  71). 
Purchase  money  notes:  The  right  of  a 
holder  of  a  note  for  purchase  money 
reserving  title  in  property  until  note  is 
paid  to  recover  property  in  action  of 
trover  upon  failure  of  maker  of  note  to 
pay  same  follows  the  note  through  any 
number  of  transfers  or  assignments; 
this  is  true  whether  transfer  makes 
reference  to  the  property  to  which  title 
is  reserved  or  not.  149/157  (3)  (99 
S.  E.  289);  24  App.  3  (3)  (99  S.  E. 
475). 

Where  there  are  several  transfers  of 
a  note  for  purchase  money  reserving 
title  until  note  is  paid,  some  of  which 

§  3347.  Power  to  foreclose. 

Cited.     15  App.  778,  782  (84  S.  E.  222). 

Blank  Indorsement:  Distress  warrant, 
based  upon  rent  note  payable  to  order 
of  landlord,  and  indorsed  by  him  in 
blank,  may  be  sued  out  by  holder  of 
note  in  his  own  name.  146/233  (2)  (91 
S.  E.  71). 

Construction:  This  section  should  be 
construed  in  connection  with  section 
4276.     140/603,   606    (79   S.   E.   540). 

Bepeal  of  section  4276  not  effected  by 
sections  3345-3347.  140/603,  606  (79 
S.  E.  540). 

Simple  transfer:  Note  and  mortgage  be- 
ing embodied  in  a  single  instrument, 
and  indorsement  and  delivery  thereof 
being  sufficient  to  transfer  title  to  the 
note  payable  to  order,  it  was  a  suf- 
ficient   "simple   transfer '^    of   the   en- 


contain  words  '* without  recourse''  and 
others  do  not,  last  holder  may  sue  in 
trover  for  property  to  which  title  is 
reserved.  149/157 '(4)  (99  S.  E.  289); 
24  App.  3  (4)   (99  S.  E.  475). 

Bepeal  of  section  4276  not  effected  by 
sections  3345-3347.  140/603,  606  (79 
8.  E.  540). 

Title:  Where  vendor  executed  bond  for 
title  and  delivered  possession  of  land, 
and  vendee  rented  such  land  and 
transferred  rent  contracts  to  vendor, 
legal  effect  of  transfer  was  to  place 
title  to  rent  contracts  in  transferee  and 
to  carry  liens  as  necessary  incident 
thereof,  with  right  in  transferee  to  en- 
force liens  arising  under  the  contracts. 
23  App.  416   (98  S.  E.  412). 


tire  paper  to  carry  title  thereto  to  the 
person  to  whom  it  was  delivered  so  in- 
dorsed. [Word  ** simple"  appears  in 
original  Act  immediately  preceding 
word  "transfer"  in  first  line,  but  was 
inadvertently  omitted  from  the  section 
as  originally  codified.  Editor.]  140/ 
603,  606  (79  S.  E.  540). 
Title:  Where  vendor  executed  bond  for 
title  and  delivered  possession  of  land, 
and  vendee  rented  such  land  and  trans- 
ferred rent  contracts  to  vendor,  legal 
effect  of  transfer  was  to  place  title  to 
rent  contracts  in  transferee  and  to 
carry  liens  as  necessary  incident  there- 
of, with  right  in  transferee  to  enforce 
liens  arising  under  the  contracts.  23 
App.   416   (98  S.  E.  412). 


§  3348.  (§  2800.)  Liens  for  supplies,  etc.,  furnished. 

Cited.     16  App.  345,  346  (85  S.  E.  356). 
1. 


Agent:  Upon  foreclosure  of  landlord's 
special  lien  for  supplies,  although  af- 
fidavit made  to  secure  issuance  of 
execution  therein  may  be  made  by 
agent  of  landlord,  yet  when  it  appears 
that  affidavit  is  made  by  such  an  agent, 
execution  should  issue  in  favor  of 
principal;  where  execution  issued  in 
favor  of  D.,  agent  for  M.,  it  was  in 
favor  of  D.  individually,  and  words 
**  agent  for  M. "  were  merely  descrip- 
tio  personae,  and  motion  of  defendant 
to  dismiss  proceeding  against  him   on 


such  ground  should  have  been  granted. 
20  App.  138  (1)  (92  S.  E.  763). 
Foreclosure:  Though  landlord's  lien  for 
supplies  arises  by  virtue  of  statute 
when  supplies  are  furnished,  such  lien 
can  not  be  asserted  against  tenant's 
crop  except  by  foreclosure.  145/224 
(2)   (88  S.  E.  941). 

W^here  landlord  had  not  foreclosed 
lien  for  supplies  when  tenant's  crops 
were  sold  his  lien  could  not  be  asserted 
by  foreclosure,  in  absence  of  sufficient 
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equitable    reasons.     24   App.   464    (101 
S.   E.  311). 

Landlord  who  had  not  foreclosed  lien 
for  supplies  when  tenant's  crops  were 
sold,  and  who  therefore  could  not  as- 
sert lien  by  foreclosure  who  filed  paper 
in  nature  of  intervention,  attempting 
to  set  up  equitable  claim  to  fund,  on 
ground  that  tenant  was  insolvent,  had 
burden  of  establishing  his  alleged 
equity  by  evidence.  24  App.  464  (101 
S.  E.  311). 

Landlord's  lien  for  supplies  arises 
by  virtue  of  statute  when  supplies  are 
furnished,  but  such  lien  can  not  be  as- 
serted against  tenant's  crop  except  by 
foreclosure.  24  App.  464  (101  S.  E. 
311). 

Levy:  Landlord  may  place  his  lien,  not 
foreclosed  until  day  of  sale  of  crop 
under  mortgage  foreclosure  in  levying 
officer's  hands,  and  thereafter  by  rule 
require  that  so  much  of  proceeds  as  are 
necessary  be  applied  ^o  satisfy  lien. 
17  App.  569  (1)  (87  S.  E.  839). 

Mules:  Landlord  entitled  to  lien  for 
advancement  to  enable  tenant  to  keep, 
to  make  the  crop,  mules  which  tenant 

3. 

Prior  year:  Special  lien  given  to  land- 
lords upon  crops  of  their  tenants  em- 
braces only  crops  of  year  in  which  ad- 
vances are  made;  where  exhibit  at- 
tached to  affidavit  of  foreclosure  and 
evidence  submitted  for  plaintiff  show- 
ed that  all  advances  upon  which  pro- 
ceeding was  based  were  made  not  later 
than  1914,  and  that  lien  claimed  was 
upon  crops  of  1915,  proceeding  was  not 
maintainable.  20  App.  138  (2)  (92  S. 
E.  763). 

Where  agreed  statement  of  facts 
showed  that  mule  and  other  articles 
had  been  furnished  by  plaintiff  during 
1915,  and  that  lien  which  he  sought  to 
foreclose  was  upon  crops  of  year  1916, 
court  did  not  err  in  sustaining  counter- 
affidavit  of  defendant,  although  state- 
ment of  facts  showed  also  that  rela- 
tion of  landlord  and  tenant  as  between 
the  parties  extended  over  year  1916 
under     separate     contract,     and     that 

6. 

Judgments:  Landlord's  failure  to  fore- 
close lien  before  property  was  levied 
on   under   execution    on   judgment   did 


had    bought,    but    not    fully   paid    for. 
144/181  (2)   (86  S.  E.  537). 

Belation:  Where  one  person  rents  to 
another  land  on  which  to  make  crop, 
contract  raises  relation  of  landlord 
and  tenant,  within  meaning  of  this  sec- 
tion.    144/181   (1)    (86  S.  E.  537). 

Not  essential  to  foundation  of  lien 
that  tenant,  in  additioil  to  making  con- 
tract, enter  into  actual  possession  be- 
fore advancement  is  made.     Id. 

Subtenant's  crop:  Crop  produced  on 
any  part  of  rented  premises  is  liable 
to  special  lien  of  landlord  for  sup- 
plies furnished  to  tenant  to  make  crop, 
whether  produced  by  tenant  or  his  sub- 
tenant.    143/479,  480  (85  S.  E.  315). 

Time:  Where  advancement  is  made  in 
November  to  enable  tenant  to  make 
crop  for  ensuing  year,  landlord's  lien 
attaches  to  crop  for  that  year.  144/ 
181    (3)    (86  S.  E.  537). 

Use  of  supplies  furnished  need  not  be 
proved,  it  being  sufficient  to  show  that 
landlord  actually  furnished  supplies 
and  intended  them  to  be  used.  18 
App.  260   (1)   (89  S.  E.  380). 


articles  which  had  been  furnished  dur- 
ing previous  year  were  of  necessity  for 
making  crops  of  both  the  years  1915 
and  1916.  21  App.  613  (2)  (94  S.  E. 
829). 
Time:  Lien  given  to  landlords  for  sup- 
plies, etc.,  furnished  to  their  tenants 
in  making  of  crops  can  be  foreclosed 
only  on  such  crops  of  the  year  in  which 
the  advances  are  made,  and  a  fi.  fa. 
issued  under  such  a  foreclosure  can 
not  be  levied  upon  or  claim  other  prop- 
erty. 21  App.  270  (2)  (94  S.  W.  288). 
While  liens  in  favor  of  landlords 
furnishing  supplies  arise  by  operation 
of  law  from  relation  of  landlord  and 
tenant,  whenever  landlord  furnishes 
any  of  the  articles  enumerated  in  this 
section  for  the  purpose  named  therein, 
the  lien  extends  only  to  the  crops  of 
the  year  in  which  such  things  are  done 
or  furnished.  21  App.  613  (1)  (94  S. 
E.  829). 


not  prevent  him  from  claiming  prior- 
itv  of  lien  over  judgment.  17  App. 
585   (87  S.  E.  840). 
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§  3349.  Mortgages  on  crops,  when  superior  to  older  judgment. 


Evldeiice:  In  contest  between  chattel 
mortgagee  and  one  claiming  by  virtue 
of  execution  under  prior  mortgage, 
evidence  of  mortgage  execution  and 
levy  thereof  is  admissible.  17  App. 
33  (3)  (86  S.  E.  260). 

Where  party  was  entitled  to  prior- 
ity by  lien  of  his  chattel  mortgage, 
which  exceeded  fund  in  controversy,  in- 
validity of  other  liens  claimed  was  im- 
material.    Id.  33,  34  (4). 

Insolvents:  Purpose  of  this  act  was  to 
give  such  preference  to  mortgage  credi- 
tor who  furnished  money  or  supplies 
to  aid  in  making  crop  as  would  enable 
insolvents  to  pursue  their  vocation  of 
farming.  13  App.  420  (2)  (79  8.  E. 
213). 

Judgments,  as  used  in  this  section,  so 
far  as  applicable  to  proceedings  by 
rule    brought    to    distribute    funds    in 


custody  of  the  law,  includes  any  final 
process  under  which  the  property  was 
brought  to  sale  or  could  have  been 
legally  sold.  13  App.  420  (2)  (79  8. 
E.  213). 

Levy:  Lien  of  crop  mortgage  given  for 
supplies  is  superior  to  lien  of  older 
common-law  judgment,  though  mort- 
gage was  executed  after  supplies  were 
furnished  and  execution  was  levied  un- 
der judgment.  17  App.  33  (2)  (86 
8.  E.  260). 

Planting  of  crop  is  condition  precedent 
to  mortgage  thereon.  143/312  (85  8. 
E.   119). 

Becord:  Lien  of  mortgage  on  crop  is 
superior  to  lien  of  previously  recorded 
mortgage  not  given  to  secure  payment 
of  debt  created  to  aid  in  making  and 
gathering  particular  crop.  13  App. 
420   (1)    (79  8.  E.  213). 


§  3352.  (§  2801.)  Liens  of  mechanics,  etc. 


1. 

Oontracton:  Lien  of  contractor  on  real 
estate  improved  under  contract  with 
owner  attaches  from  time  work  is  com- 
menced, and  takes  priority  over  title 
acquired,  with  actual  notice  of  con- 
tractor's claim  of  lien,  by  subsequent 
grantee  in  trust  deed  from  owner  of 
real  estate,  although  deed  was  executed 
and  recorded  before  completion  of  con- 
tract and  before  claim  of  lien  was 
recorded  and  before  commencement  of 
action  to  recover  amount  of  claim. 
149/787  (102  8.  E.  528). 
See  Notice. 

Estoppel:  When,  at  time  material  is 
furnished,  owner  of  property  represents 
to  seller  that  material  contracted  for 
is  intended  to  be  used  in  improvement 
of  certain  property,  and  seller,  relying 
upon  statement,  actually  and  in  good 
faith  furnishes  it  for  purpose  stated, 
owner  will  be  estopped  by  his  repre- 
sentation; as  between  parties  them- 
selves, it  is  no  defense  to  proceeding 
seeking  to  set  up  special  claim  on  prop- 
erty that  some  of  the  materials  were 
not  in  fact  so  used  and  applied.  22 
App.  195  (1)  (95  8.  E.  762). 

Notice:  Conveyance  of  property  to  pur- 
chaser  with   actual  notice  of  contrac- 


tor's claim  of  lien,  after  contractor's 
lien  attaches  by  a  beginning  of  per- 
formance under  the  contract,  does  not 
affect  right  of  lien  for  the  whole, 
though  part  of  execution  of  contract 
is  before  and  part  after  time  of  con- 
veyance.    149/787   (102  8.  E.  528). 

Subsequent  purchaser  with  actual 
notice  of  claim  of  lien  takes  subject 
thereto,  and  lien  is  therefore  properly 
recorded  against  original  owner,  and 
foreclosure  proceeding  properly  brought 
against  him.     Id. 

Title:  Want  of  title  in  defendant  to 
premises  upon  which  lien  is  claimed, 
and  alleged  title  in  third  person,  will 
not  bar  action  to  foreclose  and  enforce 
materialman's  lien;  if  defendant  has 
any  interest  in  the  premises  upon 
which  lien  can  take  effect  that  in- 
terest is  bound.  140/593  (1)  (79  8. 
E.  465). 

Waiver:  Contract  between  materialmen 
and  contractor  that  former  would  not 
allow  any  lien  for  material  and  would 
save  contractor  harmless  against  de- 
mands or  suits  therefor  did  not  waive 
lien.     142/499,  500  (4)   (83  8.  E.  210). 
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Assent:  Holder  of  security  deed  agree- 
ing to  contract  for  improvement  of 
real  estate  is  Iproper  party  to  fore- 
closure of  lien,  and  lien  binds  his  in- 
terest in  property.  13  App.  42  (1) 
(78  S.  E.  869). 

Owner  of  real  estate  in  exclusive 
possession  of  property,  where  she 
resided  with  her  son,  who  had  full 
knowledge  that  her  son  was  having  a 
garage  erected  thereon,  and  who  enter- 
ed no  objections  to  making  of  the  im- 
provement, which  inured  to  her  bene- 
fit, and  it  appearing  that  the  son  acted 
as  her  agent,  property  was  subject  to 
lien  for  materials  used  in  such  garage. 
20  App.  349  (1)  (93  8.  E.  154). 

Contract:  There  is  sufficient  privity 
between  mechanic,  employed  by  con- 
tractor, and  owner  to  support  me- 
chanic's lien.  141/644  (1)  (81  8.  E. 
849). 

Estoppel:  Where  materialman,  on  be- 
ing notified  by  owner  that  contractor 
requested  pajrment,  authorized  her  to 
pay  contractor,  he  was  estopped  from 
asserting  his  lien  to  extent  of  sum  so 
paid.     141/806  (82  8.  E.  232). 

Lessee  here  held  to  have  an  estate  for 
years  in  leased  premises,  to  which 
materialman's  lien  could  attach  and  be 
enforced  against,  subject  to  conditions 
of  lease.     140/593  (4)  (79  8.  E.  465). 

Where  lease  of  wharf  to  railroad  by 
steamship  company  was  renewed  with 
agreement  for  adjustment  as  to  im- 
provements erected  by  lessee,  material- 
men furnishing  lumber  to  contractor, 
which  was  used  in  improvement  by 
railroad  company,  the  lessor  reimburs- 
ing the  railroad  company,  was  not  en- 
titled to  a  lien  on  the  improved  prop- 
erty.    142/186  (1)   (82  8.  E.  532). 

Fact  that  railroad  owned  most  of 
stock,  of  steamship  company  did  not 
make  the  two  corporations  identical,  so 
as  to  render  property  of  steamship 
company  that  of  the  railroad.  Id.  186 
(2). 

Payments  by  owner  which  are  not  ap- 
plied to  claims  for  labor  or  material 
will  not  affect  liens  of  subcontractors 
who  have  furnished  material.  142/499, 
500  (3)    (83  8.  E.  210). 

Where  owner  of  real  estate,  upon 
which  improvements  have  been  erected 


by  contractor,  has  paid  full  price,  and 
contractor  has  applied  whole  amount 
received  to  pajrment  pf  valid  claims 
for  material  and  labor  employed  in 
such  improvements,  owner  will  be 
protected  against  claims  of  lien  for 
material  furnished  to  contractor,  filed 
subsequently  to  payment  and  applica- 
tion of  full  contract  price.  146/19  (1) 
(90  8.  E.  473). 

Where  there  was  no  objection  to  plea 
that  plaintiff  was  not  entitled  to  lien 
or  to  the  evidence,  which  showed  with- 
out conflict  that  contractor,  who  had 
received  entire  contract  price,  had  paid 
it  all  out  in  satisfying  claims  for  liens 
and  material,  verdict  was  properly 
directed  for  defendant  owner.  146/19 
(2)    (90  8.  E.  473). 

Pleading:  Petition  failing  to  allege  that 
after  notice  of  buyer's  failure  to  com- 
ply with  contract  the  vendor  elected 
to  treat  the  transaction  as  complete 
sale  by  filing  materialman's  lien  was 
demurrable.  142/308  (2)  (82  8.  E. 
887). 

Separate  properties:  Where  materials 
are  furnished  for  improvement  of  two 
distinct  pieces  of  property  under  a 
single  contract  with  the  owner^  lien 
attaches  to  both  pieces  of  property.  13 
App.  450  (1)  (79  8.  E.  236). 

Subcontractor:  Mechanic  furnishing  ma- 
terial and  doing  work  on  employment 
of  subcontractor  does  not  acquire  lien 
against  property  improved.  143/840 
(2)   (85  8.  E.  1018). 

Evidence  here  in  suit  to  foreclose 
mechanic's  lien  showed  that  plaintiff 
furnished  material  and  did  work  on 
employment  of  subcontractor.    Id. 

Surety:  Obligation  of  contractor's  bond 
here  was  sufficiently  broad  to  guar- 
antee construction  of  building  accord- 
ing to  contract,  and  to  render  surety 
liable  for  any  amount  which  owner 
was  required  to  pay  materialmen. 
142/499,  501  (7)   (83  8.  E.  210). 

Sworn  statement:  This  section  con- 
templates the  production  of  only  one 
sworn  statement  by  contractor  after 
completion  of  work  and  before  final 
settlement,  and  where  owner  disre- 
gards statute  and  contracts  to  pay 
for  improvements  pending  construc- 
tion, fact  that  he  takes  sworn  state- 
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ment  after  each  payment  will  not  pro- 
tect him  from  liens.  142/499,  500  (2) 
(83  S.  E.  210). 

Fact  that  owner  failed  to  take 
sworn  statement  of  contractor  is  no 
defense  for  surety  in  suit  for  breach 
of  contractor's  bond,  where  bond  con- 
tained no  stipulation  that  such  an  af- . 
fidavit  should  be  taken.  20  App.  497 
(1)    (93  S.  E.  112). 


True  owner,  as  used  in  this  section,  in- 
clude owner  of  leasehold  estate,  and 
liens  provided  for  may  attach  to  in- 
terest of  lessee  who  has  an  estate  for 
years,  subject  to  conditions  of  lease. 
140/593  (3)   (79  8.  E.  465). 

Waiver:  Seller    who    institutes    bail 

trover  is  estopped  to  foreclose  ma- 
terialman's liens.  142/308  (1)  (82  S. 
E.  887). 


Cited.     142/499,  508  (83  S.  E.  210). 

General  Note. 

Cited.     142/590  (83  S.  E.  239). 

§  3353.  (§  2804.)  Mechanics'  liens,  how  declared  and  created. 
1. 


Time:  In  absence  of  express  stipula- 
tion to  contrary,  lien  of  builder  and 
materialman    arising    under    an    entire 

2. 

Amendment:  Petition  under  this  section 
was  amendable  to  show,  in  conformity 
with  contract  relied  on,  that  such  con- 
tract was  entered  into  by  both  de- 
fondants  and  not  merely  by  one  as 
stated  in  petition;  petition  as  amended 
here  was  not  demurrable.  15  App.  239 
(2,  3)   (82  S.  E.  936). 

Cliarge:  Where  court  fairly  submitted 
question  as  to  whether  plaintiff  had 
transferred  to  another  his  contract  with 
defendant,  although  it  appeared  that 
evidence  for  defendant  might  not'have 
been  such  as  to  require  submission  of 
such  an  issue,  it  was  not  error  to 
charge  that  if  plaintiff  was  entitled 
to  recover,  he  would  be  entitled 
to  the  lien  as  claimed.  20  App.  431, 
432  (4)   (93  S.  E.  109). 

Description:  Fact  that  claim  of  lien  did 
not  specify  particular  portion  of  road 
upon  which  work  was  done,  or  date  on 
which  work  was  completed,  did  not 
render  it  invalid.  20  App.  431,  432 
(2)    (93  S.  E.  109). 

Filing:  Mere  filing  of  claim  of  lien  is  in- 
sufficient; such  claim  must  be  record- 
ed.    21  App.  464  (94  S.  E.  636). 

2  (a). 

Bankruptcy:  Lien  of  judgment  on  un- 
piMurc<l  claim  of  creditor,  within  four 


contract  can  not  be  foreclosed  until  the 
completion  of  the  contract.  13  App. 
847   (1)    (81  S.  E.  263). 


Petition:  Where  petition  fails  to  allege 
that  lien  was  recorded  within  three 
months  after  completion  of  work,  it 
is  demurrable.  16  App.  788  (86  S.  E. 
411). 

Claim  of  lien,  as  recorded,  seeking  to 
set  up  under  one  claim  amounts  due 
under  two  contracts  relative  to  same 
general  undertaking,  where  lien  for 
each  was  authorized  by  statute,  did 
not  render  petition  subject  to  demur- 
rer, where  it  was  therein  declared  what 
part  had  been  due  under  each  of  the 
contracts,  and  what  amount  was  then 
claimed  under  the  latter  agreement. 
20  App.  431    (1)    (93  S.  E.  109). 

Eecording:  Official  duty  of  clerk  of 
superior  court  to  record  with  reason- 
able promptitude  materialman's  claim 
of  lien.     141/808  (1)    (82  S.  E.  280). 

Separate  properties:  Where  materials  are 
furnished  for  improvement  of  two  dis- 
tinct pieces  of  property  under  a  single 
contract  with  the  owner,  the  lien  at- 
taches to  both  properties,  and  it  is  im- 
material for  which  piece  the  last  item 
of  material  was  furnished.  13  App. 
450  (1)   (79  S.  E.  236). 


months   prior   to   filing   of   bankruptcy 
proceeding   by   or    against   his   debtor, 
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becomes,  under  section  67f  of  the  Bank- 
ruptcy Act  of  1898,  null  and  void  if 
debtor  be  duly  adjudicated  a  bank- 
rupt; and,  in  that  event,  invalidity  of 
such  judgment  lien  relates  back  to 
time  judgment  was  entered.  20  App. 
491  (2)  (93  S.  E.  116,  40  A.  B.  Rep. 
25). 

Where  contractor  is  discharged  in 
bankruptcy  prior  to  judgment  creat- 
ing lien,  and  his  liability  is  thereby 
annulled,  lien  can  not  be  foreclosed 
against  property  of  owner  and  judg- 
ment be  rendered  against  him.  20  App. 
491  (2-a)  (93  S.  E.  116,  40  A.  B.  Rep. 
25). 

Contractor:  There  can  be  no  valid 
judgment  of  foreclosure  of  lien  for  ma- 
terials furnished  contractor,  in  ab- 
sence of  valid  judgment  for  plaintiff 
against  contractor.  144/840  (2)  (88 
S.  E.  201). 

In  order  that  there  may  be  valid 
judgment  of  foreclosure  of  lien  for  ma- 
terials furnished  to  contractor,  upon 
real  estate  improved,  must  be  valid 
judgment  in  personam  for  material- 
man against  contractor,  rendered  in 
independent  suit  against  contractor  or 
concurrently  in  foreclosure  suit  where 
contractor  and  owner  of  land  are  both 
made  parties  and  duly  served.  145/621 
(1)    (89  S.  E.  751). 

In  order  to  foreclose  materialman's 
lien  for  material  furnished  contractor, 
to  be  used  in  improving  property  of 
another,  it  is  necessary  that  material- 
man have  judgment  against  contractor 
in  a  previous  action,  or  contractor 
must  be  sued  in  foreclosure  proceed- 
ing concurrently  with  owner  of  prop- 
erty improved.  18  App.  37  (1)  (88 
S.  E.  795). 

Excess:  If  one's  claim  exceed  his  right, 
excess  of  claim  is  void,  but  not  the 
whole  claim;  valid  part  may  be  legal- 
Iv  asserted,  though  invalid  part  fail. 
147/36   (2-b)    (92  S.  E.  755). 

Joinder:  Materialman  who  has  furnished 
articles  to  contractor  for  improvement 
of  real  estate  of  another  may  concur- 
rently sue  contractor  and  the  owner. 
18  App.  395  (1)   (89  S.  E.  442). 

Judgment:  Materialman  is  not  entitled 
to  personal  judgment  against  owner 
for  value  of  material  furnished  to  con- 
tractor. 143/699  (1)  (85  S.  E.  832); 
144/840  (1)    (88  S.  E.  201). 


While  lien  of  materialman  is  not 
complete  until  judgment  thereon  is  ob- 
tained, after  rendition  of  judgment 
lien  dates  from  time  of  filing.  147/36 
(2)   (92  S.  E.  755). 

Materialman  who  has  furnished  ar- 
ticles to  contractor  for  improvement 
of  real  estate  of  another  can  not  main- 
tain separate  action  at  law  against  land 
owner,  until  he  has  first  obtained 
judgment  against  contractor.  18  App. 
395  (1)   (89  S.  E.  442). 

Valid  judgment  in  personam  in  favor 
of  materialman  rendered  in  independent 
suit  against  contractor  or  concurrent- 
ly in  foreclosure  suit  where  contractor 
and  owner  of  land  are  made  parties 
and 'duly  served  is  condition  precedent 
to  valid  judgment  of  foreclosure  of 
materialman's  lien  for  materials  fur- 
nished to  contractor.  20  App.  480  (93 
S.  E.  122),  491  (1)  (93  S.  E.  116). 
Jurisdiction:  City  courts  have  jurisdic- 
tion to  render  judgment  foreclosing 
materialman  's  lien  on  real  estate.  13 
App.  42  (2)   (78  S.  E.  869). 

Justice's  court  has  no  jurisdiction 
to  foreclose  lien  on  real  estate  for  work 
done  or  for  material  furnished  in  im- 
provement of  same.  19  App.  488  (1) 
(91  S.  E.  908). 

Partition  of  land  on  which  lien  of  ma- 
terialman has  been  filed  can  not  defeat 
lien  where  all  statutory  requirements 
are  complied  with,  though  judgment  is 
obtained  after  partition.  147/36  (2-a) 
(92  S.  E.  755). 

Petition:  Where  owner  of  real  estate  is 
sued  in  justice's  court  for  price  of 
material  used  by  defendant  in  im- 
provement of  property,  and  in  same  suit 
plaintiff  claims  lien  on  real  estate  and 
prays  for  both  general  judgment 
against  defendant  and  special  judg- 
ment against  property,  that  part  of 
petition  which  relates  to  lien  will  be 
regarded  as  surplusage.  19  App.  488 
(2)  (91  8.  E.  908). 

Becord:  Where  materialman's  lien  is 
filed  within  12  months,  but  superior 
court  clerk  negligently  fails  to  record 
same  within  12  months,  materialman 
need  not  show,  before  recovering  his 
damages  from  clerk  and  sureties,  that 
he  has  unsuccessfully  prosecuted  fore- 
closure proceeding.  141/808  (2)  (82 
S.  E.  280). 
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Title:  Want  of  title  in  defendant  to 
premises  on  which  lieu  is  claimed,  and 
alleged  title  in  third  person  not  party 
to   suit,   will   not   bar   action   to    fore- 


close and  enforce  statutory  lien  of  ma- 
terialman. 18  App.  395  (4)  (89  S.  E. 
442). 


Bona  fide  purchaser  of  absolute  title  or 
real  estate,  who  bought  without  no- 
tice of  materialman's  lien  upon  same, 
which  at  time  of  purchase  had  been 
neither  recorded  nor  foreclosed,  took 
property  divested  of  such  lien.  147/ 
209   (2)    (93  S.  E.  201). 

Notice:  Conveyance  of  property  to  pur- 
chaser with  actual  notice  of  contrac- 
tor's claim  of  lien,  after  contractor's 
lien  attaches  by  a  beginning  of  per- 
formance under  the  contract,  dctes  not 
affect  right  of  lien  for  the  whole, 
though  part  of  execution  of  contract 
is  before  and  part  after  time  of  con- 
veyance.    149/787    (102   S.    E.    528). 

Subsequent  purchaser  with  actual 
notice  of  claim  of  lien  takes  subject 
thereto,  and  lien  is  therefore  properly 
recorded  against  original  owner,  and 
foreclosure  proceeding  properly  brought 
against  him.     Id. 

Security  deed:  In  contest  between  ma- 
terialman's lien  which  was  recorded 
within  prescribed  time,  and  security 
deed  executed  by  common  debtor  after 
material  was  furnished,  but  before 
record  of  lien,  where  it  aflSrmatively 
appears  that  security  deed  was  upon 
valuable    consideration,    and    there    is 


nothing  to  show  actual  knowledge  to 
grantee,  or  knowledge  of  any  fact  suffi- 
cient to  put  him  upon  inquiry  as  to 
existence  of  lien,  presumption  arises 
that  grantee  is  purchaser  without 
notice.     148/275   (1)    (96  S.  E.  566). 

Where  title  to  real  estate  is  con- 
veyed by  duly  recorded  deed  to  secure 
debt,  and  grantee  takes  deed  and  ad- 
vances money  loaned  without  knowl- 
edge or  notice  of  materialman's  lien 
and  before  its  record,  title  thus  acquired 
is  superior  to  such  lien.  148/275,  276 
(2)  (96  S.  E.  566). 
Trust  deed:  Lien  of  contractor  on  real 
estate  improved  under  contract  with 
owner,  as  provided  by  section  3352,  if 
and  when  ** created  and  declared,*'  as 
rc(;i]irrd  by  thi^  KC'tirn,  attr^c^iM  from 
time  work  is  commenced,  and  takes 
priority  over  title  acquired,  with  actual 
notice  of  contractor's  claim  of  lien,  by 
subsequent  grantee  in  trust  deed  from 
owner  of  real  estate,  although  deed 
was  executed  and  recorded  before  com- 
pletion of  contract  and  before  claim 
of  lien  was  recorded  and  before  com- 
mencement of  action  to  recover  amount 
of  i-laim.     149/787   (102  S.  E.  528). 


General  Note. 


Cited.     142/590  (83  8.  E.  239). 

§  3354.  (§  2805.)  Mechanic's  lien  on  persanalty. 


Employee:  Firm  operating  repair  shop 
has  lien  on  property  repaired,  though 
work  is  done  by  its  employees.  143/ 
547  (85  S.  E.  856). 

Nonsoit  properly  awarded  in  action  of 
trover  for  automobile  retained  by  de- 
fendant for  purpose  of  asserting  his 
lien  as  a  mechanic,  where  plaintiff 
denied  that  entire  charge  made  by  de- 
fendant was  correct,  but  admitted  that 
he  had  authorized  certain  part  of  the 
work  to  be  done,  which  was  of  stated 
value,  and  that  he  had  not  paid  or  of- 
fered to  pay  this  amount  before  in- 
stituting suit,  and  thus  discharged  lien 
of  defendant  for  amount  confessedly 
due.     21  App.  94  (94  S.  E.  75). 


Record:  Failure  to  record  claim  of 
lien  for  labor  done  or  material  fur- 
nished in  repairing  personal  property, 
within  ten  days,  is  fatal  to  mainte- 
nance of  lien,  where  possession  of 
property  is  surrendered  to  bailor.  13 
App.  450  (1)  (79  S.  E.  355). 

Sawmill  proprietors:  Lien  provided  for 
in  section  3356  must  be  asserted  in 
manner  prescribed  in  this  section.  13 
App.  496  (1)  (79  S.  E.  362). 

Waiver:  Persons  having  right  to  lien 
on  personal  property  for  repairs  waived 
such  lien  by  agreeing  to  balance  ac- 
counts from  time  to  time  with  the 
person  for  whom  repairs  were  made. 
13  App.  450   (2)    (79  S.  E.  355). 
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§  3356.  (§  2807.)  Liens  in  favor  of  planing-miUs,  etc. 


Becord:  Where  possession  of  property 
upon  which  sawmill  proprietor's  lien 
is  claimed  has  been  surrendered  to  the 
debtor,  the  lien  is  lost,  unless  claim  is 
recorded  within   ten   days  after  work 


is   done.     13    App.   496    (1)    (79   S.   E. 
362). 
Sawmill  proprietor:     Lien   must  be   as- 
serted in  manner  prescribed  in  section 
3354.     13  App.  496  (1)   (79  S.  E.  362). 


§  3358.  (§  2809.)  Liens  for  articles  furnished  to  sawmills. 


Mules:  Lien  does  not  extend  to  mules 
used  in  hauling  timber.  17  App.  40, 
41   (2)   (86  8.  E.  257). 

Where  plaintiff  improperly  levied 
upon  mules  he  is  liable  for  costs  of 
lien  execution  incurred  in  keeping  such 
mules.     Id.  40,  41  (5). 

Standing  timber:  Lien  applies  to  tim- 
ber or  logs  severed  from  the  soil,  not 
to  standing  trees,  although  sold  to  pur- 


chaser to  be  severed  from  soil  and 
converted  into  lumber  for  his  sawmill. 
13  App.  509  (1)  (79  S.  E.  383). 
Validity:  Where  execution  has  been  is- 
sued and  counter-affidavit  filed  and 
claim  interposed  to  levy,  claimant  may 
attack  validity  of  lien  claimed,  al- 
though defendant  may  have  with- 
drawn his  counter-affidavit  before  trial. 
13  App.  509  (2)  (79  8.  E.  383). 


§  3361.  (§  2811.)  Liens  on  get  of  stallions,  etc. 


Title:  Owner   of   stallion  or   jack   is 

not    entitled    to    the    get    thereof    but 
merely    to    lien    which    does    not    be- 


come operative  until  this  section  has 
been  complied  with.  17  App.  505  (2) 
(87  8.  E.  718). 


§  3364.  (§  2814.)  Lien  of  attorneys  at  law. 
2. 


Alimony:  Application  for  alimony  not 
within  this  section.  140/18,  25  (78 
S.  E.  462). 

"Amount  due,"  as  here  used,  does  not 
include  alimony  or  counsel  fees.  140/18, 
25  (78  8.  E.  462). 

Counsel  fees:  Application  for  counsel 
fees  in  divorce  suit  not  within  this 
section.      140/18,  25  (78  S.  E.  462). 

* 'Money,**  as  here  used,  does  not  in- 
clude alimony  or  counsel  fees.  140/18, 
25  (78  S.  E.  462). 

Notice:  Lien  can  not  be  disregarded  by 
debtor  who  has  notice  of  the  lien, 
either  before  or  after  judgment.  13 
App.  259,  264  (79  8.  E.  82). 

Settlement:  Attorney  who  instituted 
action  for  clients  as  payees  against 
maker  of  note  may  prosecute  original 
suit  to  recover  his  fees  where  it  was 
settled  out  of  court  without  his  au- 
thority.    144/14   (2)    (85  S.  E.  1049). 

3. 

Administrator:  Attorney's  suit  to  en- 
force lien  for  services  in  partition  suit 
to   client  since   deceased,   should  have 


Attorney  for  defendant  has  lieu  upon 
defendant 's  interest  in  pending  suit  for' 
his  contingent  fee,  which  can  not  be 
defeated  by  any  settlement  made  with- 
out his  consent,  after  filing  of  suit.  13 
App.  326  (79  8.  E.  81). 

where  defendant  settles  with  plain- 
tiff without  consent  of  plaintiff's  at- 
torney, such  attorney  may  continue 
action  for  purpose  of  asserting  his  lien 
and  recovering  his  fees,  but  before  he 
can  get  recovery  in  such  case,  he  must 
introduce  such  proof  as  would  be 
required  if  action  were  proceeding  for 
benefit  of  his  client.  24  App.  727, 
729  (4)   (102  8.  E.  192). 

Mere  fact  that  defendant  in  settle- 
ment without  consent  of  plaintiff's  at- 
torney pays  less  than  full  amount,  af- 
ter suit  is  instituted,  is  at  most  an 
admission  in  the  nature  of  a  com- 
promise, and  would  not  prove  that  any 
liability  in  fact  existed.  24  App.  727, 
729  (4)   (102  8.  E.  192). 


been  dismissed,  where  it  was  brought 
against  heirs  of  deceased  and  third 
person   instead   of  against  admin is^^^ra- 
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tor  of  deceased.  144/517  (87  S.  E. 
655). 

Mortgage:  Where  fund  derived  from 
receiver's  sale  of  mortgaged  crops  in 
suit  against  mortgagor,  wherein  mort- 
gagees intervened,  was  insufficient  to 
satisfy  mortgages,  mortgagor's  attor- 
ney in  litigation  was  not  entitled  to 
any  lien  on  such  fund,  though  his  serv- 
ices may  have  been  beneficial  to  his 
client.     Hl/564    (81   S.  E.  880). 

Quantum  meruit:  Where  attorneys 
filed  claim  of  lien  on  land  recovered 
in  a  suit,  reciting  special  contract  for 


undivided  interest  on  recovery  thereof, 
and  also  special  contract  for  specified 
interest  as  a  conditional  fee,  which  al- 
legation was  supported  by  evidence, 
there  was  no  error  in  failing  to  au- 
thorize recovery  on  quantum  meruit. 
142/168  (1)  (82  S.  E.  544). 
Beceivers:  Attorney  for  plaintiff  in 
equitable  suit,  wherein  receiver  was 
appointed,  whose  fee  was  to  be  paid 
out  of  property  recovered  for  his  client, 
had  superior  lien  on  fund  after  costs 
of  proceeding  and  taxes.  147/158  (3) 
(93  S.  E.  86). 


ARTICLE  2. 
Foreclosure  of  Liens  on  Real  Estate. 
§  3365.  (§  2518.)  Enforcement  of  liens  on  realty. 
1. 


Attorney's  lien:  Attorney's  suit  to  en- 
force lien  for  services  in  partition  suit 
to  client  since  deceased,  should  have 
been  dismissed,  where  it  was  brought 
against  heirs  of  deceased  and  third 
person  instead  of  against  administra- 
tor of  deceased.  144/517  (87  S.  E. 
655). 

Condition  precedent:  Fact  that  building 
was  incomplete  when  suit  was  filed  to 
enjoin  foreclosure  of  mechanic's  lien 
and  require  lienors  to  intervene  and 
set  up  their  claims  was  no  reason  why 
materialman 's  lien  could  not  be  fore- 
closed in  that  suit.  142/499,  500  (6) 
(83  S.  E.  210). 

Jurisdiction:  Justice  court  has  no  juris- 
diction of  suit  to  foreclose  lien  on  real 
estate  for  work  done  or  material  fur- 
nished in  improving  same.  142/590 
(83  S.  E.  239);  15  App.  369  (83  S.  E. 
448);  19  App.  488  (1)   (91  8.  E.  908). 

Laborer's  lien:  Petition  to  foreclose  me- 
chanic 's  lien  for  labor  performed  un- 
der employment  of  contractor  engaged 
by  agent  of  owner  was  not  demurrable 
for  failure  to  allege  that  person 
designated  as  true  owner  made  con- 
tract.    141/644  (3)   (81  S.  E.  849). 

Petition  to  foreclose  lien  of  me- 
chanic for  labor  performed  under  em- 
ployment of  contractor  by  plaintiflf 
and  liens  of  other  mechanics  duly 
assigned   to   him,  was  not   demurrable 


for  failure  to  allege  that  plaintiflf  was 
holder  of  any  valid  lien  against  prop- 
erty for  labor  performed  by  such  other 
persons.     Id.  644  (4). 

Petition  was  not  demurrable  on 
ground  that  it  did  not  allege  when 
labor  was  performed  and  when  claims 
of  lien  were  filed.     Id.  644  (5). 

Where  petition  alleged  that  plain- 
tiflf had  recovered  judgment  in  jus- 
tice's court  against  contractor  for 
amount  of  his  lien  claims,  it  was  not 
demurrable  for  lailure  to  attach  copy 
of  such  judgment  or  to  set  out  any 
ju<lgment  against  contractor  or  to 
show  that  any  valid  judgment  had 
been  rendered  against  him  by  court  of 
competent  jurisdiction.  Id.  644,  645 
(6). 

Where  petition  in  suit  against  true 
owner  and  his  alleged  agent  did  not 
allege  any  indebtedness  authorizing 
personal  judgment,  but  alleged  facts 
authorizing  lien  claimed,  petition  was 
demurrable  as  to  agent,  but  should 
have  been  retained  as  to  owner  to  fore- 
close lien.  Id.  644,  645  (7). 
Materialmen:  Petition  failing  to  set 
forth  bill  of  particulars  of  itemized 
account  of  materials  furnished,  or 
when  the  lien  was  filed,  not  setting 
forth  or  describing  judgment  obtained 
against   contractor   or   court   in   which 
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it  was  rendered,  was  demurrable. 
141/682  (2)  (81  8.  E.  1119). 

Allegation  that  on  certain  date 
plaintiff,  in  consideration  of  stated 
sum  to  be  paid  by  contractor,  con- 
tracted with  latter  for  ifiaterials  fur- 
nished and  put  up  by  contractor  upon 
real  estate,  was  good  as  against  de- 
murrer that  petition  did  not  allege 
value  of  materials.     Id.  682  (2). 

Allegation  that  materials  were  put 
up  by  contractor  on  real  estate  under 
his  contract  to  construct  building,  was 
sufficient  allegation  that  materials  were 

3. 

Proceeds  of  sale:  As  general  rule,  resi- 
due of  funds  produced  at  execution 
sale,  after  payment  of  costs,  is  to  be 


used  in  improvement  of  property.  Id. 
682  (2). 

Parties:  Necessary  that  materialmen 
should  make  contractor  party  defend- 
ant, or  should  have  previously  ob- 
tained judgment  against  him.  142/499, 
500  (5)   (83  S.  E.  210). 

Process:  Foreclosure  can  not  be  defeated 
because  non-resident  contractor  has  not 
been  personally  served,  especially 
where  surety  on  contractor's  bond  is 
party  to  proceeding.  142/499,  500  (5) 
(83  S.  E.  210). 


applied  on  lines  divested  by  sale,  in 
their  relative  priority.  145/224  (1) 
(88  S.  E.  941). 


General  Note. 


Common  law:  Fact  that  cropper  has 
laborer's  lien  on  crops  raised  by  him 
and  is  entitled  to  foreclose  it  does 
not  prevent  him  from  suing  his  land- 
lord for  amount  of  indebtedness  due 
under   his   contract;    remedy   given   by 


sections  3334,  3365,  and  3366  is  not 
exclusive,  and  does  not  deprive  laborer 
of  his  common-law  right  to  sue  upon  a 
contract,  but  is  merely  cumulative  of 
that  right.  19  App.  79  (1)  (90  S.  E. 
1039). 


ARTICLE  3. 
Foreclosure  of  lAens  on  Personal  Property. 
3366.  (§  2816.)  Enforcement  of  liens  on  personalty. 


1. 

Demand:  It  was  not  incumbent  upon 
plaintiff  to  show  that  she  had 
made  demand  upon  her  employer  for 
her  part  of  the  crop  illegally  held  from 
her,  where  employer,  by  his  conduct, 
had,  if  not  expressly,  at  least  implied- 
ly, waived  such  demand.  18  App.  449 
(2)   (89  S.  E.  603). 

2. 

Cited.  22  App.  79,  81  (95  S.  E.  375). 
Installments:  It  was  not  necessary  that 
suit  on  indebtedness  here  arising  under 
a  lease  contract  and  to  foreclose  special 
lien  be  brought  within  twelve  months 
after  maturity  of  the  last  installment 

3. 

Agent:  Upon  foreclosure  of  landlord's 
special  lien  for  supplies,  although  affi- 


It  was  not  necessary  for  plaintiff  in 
suit  on  an  indebtedness  here  arising 
under  a  lease  contract  and  to  foreclose 
special  lien  to  make  demand  on  defend- 
ant before  bringing  suit.  22  App.  480 
(2)    (96  S.  E.  351). 


of  indebtedness.  22  App.  480  (2)  (96 
S.  E.  351). 
Landlord:  This  section  does  not  apply 
to  landlord 's  enforcement,  by  distress 
warrant,  of  claim  for  rent.  16  App. 
345    (85  S.   E.   356). 


davit  made  to  secure  issuance  of  exe- 
cution therein  may  be  made  by  agent 
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of  landlord)  yet  when  it  appears  that 
affidavit  is  made  by  such  an  agent,  exe- 
cution should  issue  in  favor  of  princi- 
pal; where  execution  issued  in  favor 
of  D.,  agent  for  M.,  it  was  in  favor  of 
D.  individually,  and  words  **  agent  for 
M."  were  merely  descriptio  personae, 
and  motion  of  defendant  to  dismiss 
proceeding  against  him  on  such  ground 
should  have  been  granted.  20  App. 
138  (1)  (92  S.  E.  763). 

4. 

Cited.  16  App.  345,  348  (85  8.  E. 
356). 
Dismissal  of  levy  upon  personalty  of 
defendant  after  foreclosure  of  livery- 
man's lien  was  proper,  where  it  ap- 
peared, from  answer  of  judge  of  munic- 
ipal court  on  certiorari  that  plaintiff 
acquiesced  in  and  consented  to  the  dis- 
missal.    20  App.  801  (93  S.  E.  513). 


Oompletion:  Ordinarily,  before  laborer's 
lien  can  be  foreclosed,  it  must  be 
shown  that  laborer  has  fully  com- 
pleted contract;  however,  if  comple- 
tion of  contract  was  waived  or  pre- 
vented by  other  party  thereto,  this 
is  equivalent  to  completion  of  same, 
as  a  remedial  element.  18  App.  449 
(1)   (89  8.  E.  603). 


Jjuvj:  Where  levy  was  made  upon  cer- 
tain personalty  as  property  of  defend- 
ant after  foreclosure  of  liveryman's 
lien,  so  much  of  judgment  as  awarded 
fund  to  claimant  was  error,  where  it 
appeared  that  no  evidence  whatever 
was  introduced,  and  that  levy  was  dis- 
missed upon  purely  technical  ground. 
20  App.  801  (93  8.  E.  513). 


Oounter-affldavlt:  Giving  of  replevy 
bond  does  not  convert  foreclosure  pro- 
ceeding into  mesne  process;  it  re- 
quires counter-affidavit  to  do  this,  and 
no  such  affidavit  having  been  filed  at 
proper  time  here,  court  did  not  err,  on 
motion  of  plaintiff's  counsel,  in  enter- 
ing up  judgment  on  bond  against  de- 
fendant and  sureties.  22  App.  451  (1) 
(96  8.  E.  395). 

Until  counter-affidavit  is  made  and 
filed  with  proper  officer  and  at  proper 
time,  there  is  no  suit  or  case  to  return 
for  trial.  22  App.  451  (2)  (96  8.  E. 
395). 


Presumption:  In  absence  of  anything  to 
contrary,  presumed  that  counter-affi- 
davits contesting  amount  and  justice 
of  lien  claimed  under  section  3358, 
were  filed  in  accordance  with  this  sec- 
tion. 17  App.  40,  41  (3)  (86  8.  E. 
257). 

Verdict:  Where  jury  find  in  favor  of 
plaintiff,  on  trial  of  issue  made  by 
counter-affidavit  on  foreclosure  of 
laborer 's  lien,  verdict  must  be  for  fixed 
sum  of  money  or  amount  of  finding 
must  be  ascertainable  from  record.  22 
App.  763  (1)   (97  8.  E.  205). 


General  Note. 
Fact    that    cropper   has         tions  3334,  3365,  and  3366  is  not  ex- 


Common  law: 
laborer's  lien  on  crops  raised  by  him 
and  is  entitled  to  foreclose  it  does  not 
prevent  him  from  suing  his  landlord 
for  amount  of  indebtedness  due  under 
his    contract;    remedy    given    by    sec- 


elusive,  and  does  not  deprive  laborer 
of  his  common-law  right  to  sue  upon 
a   contract,  but   is  merely  cumulative 
of  that  right.     19  App.  79  (1)   (90  8.. 
E.  1039). 


§  3367.  (§  2817.)  Judgment  on  replevy  bonds,  in  lien  casee. 


Oounter-affldavlt:  In  absence  of  counter- 
affidavit,  plaintiffs  here  were  au- 
thorized, under  this  section,  to  enter 
up  juilgmont  on  replevy  ])ond,  against 


defendant  and  his  surety,  in  the  same 
manner  as  in  cases  of  appeal.  21 
App.  593   (94  S.  E.  815). 
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ARTICLE  4. 
BUsoellaneotui  Provisions. 


§  3372.  (§  2822.)  Liens  are  assignable. 


statutory  liens:  Liens  created  by 
statute  not  merely  declaratory  of  the 
common  law,  and  which  are  not  de- 
pendent for  their  existence  on  posses- 
sion of  property  to  which  they  attach, 
are  generally  assignable.  21  App.  535, 
536    (3)    (94   S.   E.   863). 

Writing:  Where  mechanic  performs 
labor  under  employment  of  contrac- 
tor, and  causes  lien  to  be  duly  filed 
and  recorded,  claim  of  lien  may  be 
assigned  in  writing.  141/644  (2)  (81 
S.  E.  849). 

§  3375.  (§  2825.)  Lien  by  by-laws. 

Bank:  Lien  created  by  by-law  of  bank 
was  valid  and  binding  against  the 
bank  stock,  and  against  the  proceeds 
thereof  in  the  hands  of  administrators 
of   the   owner   thereof.     20   App.   1,   6 

(1)  (92  S.  E.  778). 
Defendant  bank  was  under  no  duty 

to  transfer  to  plaintiff  share  of  defend- 
ant's  capital  stock  described  in  in- 
strument executed  by  original  order 
as  security  for  a  debt  to  plaintiff,  and 
subsequently  purchased  by  plaintiff  at 
a  sale  under  that  instrument,  although 
the  instrument  was  recorded  before 
the  maker  became  indebted  to  defend- 
ant bank.  22  App.  688  (97  8.  E.  107). 
Where  certificate  of  bank  stock 
makes  no  reference  to  existence  of  a 
lien,  transferee  of  such  stock  is  not 
affected  by  terms  of  by-law  lien  of 
which  he  has  no  notice.     24  App.  435 

(2)  (101  S.  E.  203). 
By-law:      Where    none    is    provided    by 

statute  or  charter  or  by-laws,  a  corpo- 
ration has  no  lien  on  its  shares  as 
against  the  holders  thereof.  149/280 
(1)   (99  S.  E.  851). 


Lien  created  by  statute  may  be  as- 
signed by  landlord  in  writing,  and  not 
otherwise,  and  under  such  assignment 
the  assignee  shall  have  all  the  rights 
of  the  landlord;  this  is  true  whether 
rent  contract  between  landlord  and 
tenant  be  in  writing  or  not,  if  rela- 
tion of  landlord  and  tenant  exists  at 
time  of  execution  of  written  assign- 
ment by  landlord.  21  App.  535,  536 
(4)  (94  S.  E.  863). 


Notice:  Where  one  extends  credit  on 
faith  of  shares  of  stock  pledged  as  se- 
curity, without  notice  of  by-law  lien  in 
favor  of  corporation  issuing  stock,  and 
pledgee  obtains  general  judgment 
against  pledgor,  and  execution  is  is- 
sued on  stock,  and  at  sheriff's  sale 
pledgee  buys  stock,  contract  lien  is 
superior  to  by-law  lien,  and  corpora- 
tion can  not  refuse  to  transfer  stock  to 
such  purchaser,  notwithstanding  notice 
of  by-law  lien  was  given  to  purchaser 
at  time  of  sheriff's  sale;  pledgee's  lien 
dates  from  execution  of  contract,  and 
not  from  date  of  judgment.  147/750 
(95  8.  E.  286). 

Transfer:  Where  a  person  purchases 
bona  fide  and  for  value  and  has  trans- 
ferred to  him  certificates  of  stock,  he 
is  protected  as  such  innocent  holder  in 
a  suit  against  him  by  the  corporation 
seeking  to  cancel  such  shares  on  ac- 
count of  indebtedness  for  unpaid  sub- 
scriptions due  the  corporation  by  his 
trausferors.  149/280  (2)  (99  8.  B. 
851). 
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CHAPTER  11. 
Homestead. 

ARTICLE  1. 
Exemptions. 


SECTION  1. 
In  What,  and  to  Whom  Granted. 

§  3377.  (§  2827.)  What  is  exempt,  and  who  may  claim  it. 


Alimony:  Land  of  aged  and  infirm  per- 
son legally  set  apart  to  him  as  home- 
stead is  not  subject  to  levy  and  sale 
under  execution  issued  upon  general 
judgment  for  permanent  alimony, 
rendered  subsequently  to  setting  apart 
of  homestead.     148/253  (96  S.  E.  337). 

Automobile:  Homestead  exemption 
covering  Ford  automobile  can  only  be 
allowed  under  this  section,  and  can 
not  be  upheld  as  a  statutory  or 
'* short"  homestead  under  section  3416. 
19  App.  13  (1)   (90  S.  E.  976). 

Bankruptcy:  Property  exempted  in 
bankruptcy  court,  but  which  bankrupt 
did  not  have  set  aside  by  State  court 
as  exempt,  was  subject  to  fi.  fa.  levied 
on  it  more  than  three  years  after  ad- 
judication in  bankruptcy,  where  no  dis- 
charge had  been  granted  to  bankrupt. 
143/734   (85  S.  E.  875). 

Homestead  exemption,  set  apart  by 
court  of  bankruptcy,  can  not  be  levied 
on.  16  App.  742,  743  (4)  (85  S.  E. 
791). 

Bankrupt,  who  turned  over  certain 
checks  and  money  to  pressing  cred- 
itors without  scheduling  them  and  per- 
mitted his  wife  to  use  small  checks 
for  necessaries  will  be  denied  his 
exemption.  229  Fed.  825;  s.  c.  36  A.  B. 
Rep.  358. 

Ruling  of  referee,  on  objection  to 
allowance  of  homestead  exemption, 
that  bankrupt  had  concealed  property 
in  violation  of  sections  3377  and  3380, 
is  not  in  view  of  section  3386,  res  ad- 
judicata  against  bankrupt's  right  to 
discharge.  252  Fed.  199  (2);  s.  c.  42 
A.  B.  Rep.  275. 


Discharge  in  bankruptcy  under  the 
bankruptcy  act  of  1898  as  amended 
does  not  affect  lien  of  general  judg- 
ment nor  lien  of  mortgage  obtained 
more  than  four  months  prior  to  filing 
of  petition  in  bankruptcy,  relatively 
to  property  set  aside  as  exempt  under 
the  bankrupt 's  claim  of  homestead 
exemption,  although  holders  of  such 
liens  may  have  proved  their  claims  in 
bankruptcy.  148/380  (1)  (96  S.  E. 
1004,  42  A.  B.  Rep.  328). 

Where,  in  voluntary  petition  in 
bankruptcy,  claim  is  made  for 
statutory  homestead  exemption  of 
money  from  the  general  estate  of  bank- 
rupt, court  of  bankruptcy  has  jurisdic- 
tion to  order  sale  of  land  upon  which 
lien  exists,  divested  of  liens,  and  to 
provide  that  liens  shall  attach  to  pro- 
ceeds of  sale;  where  part  of  proceeds 
is  set  apart  for  bankrupt  under  his 
claim,  liens  against  which  right  of 
exemption  had  been  waived  will  fol- 
low such  fund.  148/380  (2)  (96  S.  E. 
1004,  42  A.  B.  Rep.  328). 

Collateral  attack  on  judgment  setting 
aside  constitutional  homestead  is  not 
allowable,  though  allowable  as  a 
'* short  homestead.''  19  App.  13  (2) 
(90  S.  E.  976). 

Deceased  debtor:  On  death  of  father 
prior  to  adoption  of  Constitution  of 
1868,  leaving  widow  and  children,  his 
land  vested  in  them  as  tenants  in 
common,  and  any  action  of  ordinary 
in  1869  in  setting  apart  interest  of 
children  as  homestead  was  void. 
144/497,  498  (5)   (87  S.  E.  665). 
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Estoppel:  Wife  and  children  for  whose 
benefit  homestead  was  set  apart,  and 
who  have  enjoyed  the  benefit  for 
years  can  not,  after  death  of  husband 
and  father,  attack  its  validity  be- 
cause of  formal  defects  in  applica- 
tion or  in  judgment  setting  apart  the 
homestead.    13  App.  268  (2)   (79  S.  E. 

leo). 

Beneficiaries  of  homestead  who  exe- 
cuted mortgage  to  homestead  property, 
and  who  did  not  set  up  homestead  as 
defense  to  proceedings  to  foreclose 
mortgage,  are  not  estopped  from  set- 
ting up  homestead  against  purchaser  at 
foreclosure  sale,  in  action  of  ejectment 
brought  by  purchaser  against  bene- 
ficiaries who  remained  in  possession  of 
homestead  property;  nor  are  they 
estopped  on  account  of  any  partition 
proceedings  between  plaintiff  and 
beneficiaries,  as  a  result  of  which  home- 
stead property  or  some  part  thereof 
was  awarded  to  plaintiff.  147/335  (5) 
94  S.  E.  465). 

Injunction:  Equitable  petition  to  re- 
strain interference  with  homestead 
here  was  subject  to  special  demurrer 
on  ground  that  description  of  prop- 
erty was  too  indefinite.  143/385  (1) 
(85  S.  E.  95). 

It  was  error  to  admit  in  evidence 
void  proceedings  on  application  for 
homestead.    Id.  385  (2). 

Judgment:  Purchaser  at  sheriff's  sale  of 
land  burdened  with  homestead  takes 
property  subject  to  homestead;  but  if 
there  is  no  judgment  of  ordinary  set- 
ting apart  the  homestead,  there  is  no 
homestead,  and  such  purchaser  secures 
good  title.    146/63  (2)  (90  S.  E.  383). 

Landlord  and  tenant:  Landlord's  rent 
lien  on  crops  raised  on  rented  premises 
is  in  nature  of  purchase  money,  and 
is  superior  to  homestead  exemption  set 
apart  out  of  the  crops.  23  App.  640 
(1)   (99  8.  E.  140). 

Mortgage:  Where  under  Constitution  of 
1868  homestead  was  set  apart  in  land 
of  husband  as  head  of  family,  it  can 
not  be  mortgaged  for  any  purpose, 
since  adoption  of  Constitution  of  1877, 
by  wife  or  any  beneficiary  of  home- 
stead, nor  can  any  beneficiary  convey 
title  to  such  homestead  property. 
147/335  (3)   (94  8.  E.  465). 

Ejectment  will  not  lie  against  bene- 
ficUries  of  homestead  property,  to  re- 


cover its  possession,  although  plaintiff 
has  deed  of  conveyance  from  certain 
of  beneficiaries  to  property,  and  deed 
from  sheriff  who  sold  property  under 
mortgage  fi.  fa.  based  on  mortgage  to 
homestead  property,  executed  by  other 
beneficiaries  of  homestead.  147/335 
(6)    (94  S.  E.  465). 

Plaintiff  in  bail  trover  against  pur- 
chaser of  horse  at  foreclosure  of  chattel 
mortgage  made  by  third  party,  who 
showed  defendant's  possession,  his  re- 
fusal to  deliver  after  demand,  its  value, 
and  that  it  belonged  to  her  under 
homestead  taken  out  by  her  husband, 
and  was  purchased  with  proceeds  of 
homestead,  and  sold  by  constable  after 
notice  that  it  was  homestead  property, 
should  not  have  been  nonsuited.  24 
App.  92  (100  8.  E.  41). 

Purchase  money  and  debts  incurred  in  re- 
moving incumbrances  have  same 
status.     146/475  (3)   (91  8.  E.  550). 

Where  seller  of  personal  property 
brings  trover  against  one  not  original 
purchaser,  to  recover  property  or  its 
value,  money  judgment  therein  is  not 
a  judgment  for  purchase  money. 
148/770  (2)  (98  8.  E.  270,  43  A.  B. 
Rep.  125). 

Sale:  One  buying  real  estate  in  igno- 
rance of  its  homestead  character,  may 
set  up  fact  that  no  order  of  court  was 
obtained  for  the  sale,  as  defense  on 
note  given  him;  this  is  true  especially 
when  homestead  property  is  still  in 
possession  of  vendors.  13  App.  268 
(4)   (79  8.  E.  160). 

Homestead  property  is  exempt  from 
levy  and  sale,  and  can  not  bo  sold  by 
virtue  of  any  process  whatever  under 
laws  of  8tate,  except  as  provided  by 
law.     147/335  (2)   (94  8.  E.  465). 

Scope:  Homestead  exemption  does  not 
apply  as  against  taxes  or  debts  for 
purchase  money  of  property,  for  labor 
done  thereon,  for  material  furnished 
therefor,  or  for  removal  of  incum- 
brances thereon.  146/475  (3)  (91  8.  E. 
550). 

Title  to  land  in  this  8tate  is  not  changed 
when  set  apart  as  homestead  for  use 
of  beneficiaries;  only  the  use  of  the 
property  is  thus  changed,  and  it  can 
not  be  alienated,  except  for  reinvest- 
ment as  provided  by  law,  and  except 
also  that  head  of  family  may  convey 
his  reversionary  interest  in   the   land, 
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where  homestead  was  set  apart  und**r 
Constitution  of  1868.  147/335  (1)  (94 
S.  E.  465). 

Even  purchaser  in  good  faith  of 
homestead  property  which  is  sold  under 
judicial  process  (mortgage  fl.  fa.),  and 
which  is  not  subject  to  sale  under  ex- 
ceptions provided  by  law,  acquires  no 
title  thereto.  147/335  (4)  (94  8.  E. 
465). 


Usury:  Where  borrowed  money  was 
used  to  pay  for  land,  and  in  virtue  of 
such  payment  borrower  received  deed, 
and  subsequently  obtained  homestead 
covering  the  land,  lender  was  entitled 
to  amount  of  his  principal,  with  law- 
ful interest,  in  preference  to  home- 
stead of  debtor,  though  lender  may 
have  charged  usury.  146/475  (3-a)  (91 
S.    E.   550). 


SECTION  2. 
Application  and  Schedule. 
§  3378.  (§  2828.)  Application,  how  made. 

1. 


Domicile:  Allegation  in  application  for 
homestead  in  behalf  of  applicant  and 
minor  children  that  she  is  resident  of 
county  in  which  application  is  filed, 
and  that  her  husband,  who  is  resident 
of     county,     refuses     to     apply,     are 

2. 

Automobile:  Description  of  automobile 
in  application  for  homestead  as  "one 
five-passenger  Ford  automobile*'  was 
sufficient  to  identify  property.  19 
App.  13  (4)   (90  S.  E.  976). 

Failure:  Where  claim  was  interposed  by 
one  as  head  of  family  as  against  sale 
of  certain  lands  under  mortgage  fi.  fa., 

3. 

Scliedule  on  application  for  homestead 
is    part    of    the    pleadings,    amendable 


sufficient  to  give  ordinary  jurisdiction. 
19  App.  13  (5)  (90  S.  E.  976). 
Property:  Sufficiency  of  identification 
of  property  in  application  for  home- 
stead is  matter  for  jury.  19  App.  13 
(4)  (90  S.  E.  976). 


documents  purporting  to  constitute 
homestead  proceedings  were  not 
material,  and  were  properly  rejected, 
they  making  no  reference  to  land  in 
question  and  not  containing  any  plat 
of  the  same.  148/113  (1)  (95  S.  E. 
976). 


at     any     time     prior     to     judgment. 
145/325    (3)    (89  S.   E.   203). 


§  3380.  (§  2830.)  Schedule  must  be  full;  effect  of  fraudulent  omission. 


Bankrupt  who  conceals  personal  prop- 
erty, omitting  it  from  his  schedule,  is 
not  entitled  to  claim  exemption.  224 
Fed.  790  (1);  s.  c.  35  A.  B.  Rep.  487). 

Bankrupt,  who  turned  over  certain 
checks  and  money  to  pressing  cred- 
itors without  scheduling  them  and  per- 
mitted his  wife  to  use  small  checks  for 
necessaries  will  be  denied  his  exemp- 
tion. 229  Fed.  825;  s.  c.  36  A.  B.  Rep. 
358. 

Schedule  and  financial  statements 
showing     shrinkage     of     assets     made 


prima  facie  case,  and,  unless  explained, 
raised  conclusive  presumption  of  con- 
cealment of  assets.  230  Fed.  316  (1); 
s.  c.  36  A.  B.  Rep.  367. 

Ruling  of  referee,  on  objections  to 
allowance  of  homestead  exemption, 
that  bankrupt  had  concealed  property 
in  violation  of  sections  3377  and  3380, 
is  not,  in  view  of  section  3386,  res 
judicata  against  bankrupt's  right  to 
discharge.  252  Fed.  199  (2);  s.  c.  42 
A.  B.  Rep.  275. 


Digitized  by 


Google 


967         FOURTH  TITLE— CHAP.  11,  ART.  1,  SECS.  3,  4.      §§  3381-3386 
Notice  to  creditors;   surveyor's  return;   approval  of  plat  and  application. 


SECTION  3, 
Notice  to  Creditors. 
3381.  (§  2831.)  Notice  of  application,  how  published. 


s 


Misnomer:  Where  there  is  misnomer  in 
printed  notice,  judgment  granting 
homestead  is  of  no  force  as  against 
creditor.  19  App.  13  (3)  (90  S.  E. 
976). 

Scope:  Bequirement  as  to  notice  is  in- 
tended for  benefit  of  creditors  of  per- 
son out  of  whose  estate  homestead  is  to 
be  set  apart,  and  advertisement  would 
not  avail  one  for  whose  benefit  publi- 

g  3382.  (§  2832.)  Other  notice. 

Time:  Where  homestead  was  applied 
for  December  4th,  and  surveyor's  re- 
turn  laying   off  homestead   was   made 


cation  was  not  made.  19  App.  13  (3) 
(90  S.  E.  976). 
Time  to  be  fixed  by  notice  of  when  ordi- 
nary will  act  on  application  for  set- 
ting apart  homestead,  is  not  less  than 
twenty  nor  more  than  thirty  days  from 
date  of  order  of  ordinary  to  surveyor; 
if  more  than  thirty  days  intervenes, 
homestead  is  void.  146/490  (1)  (91  S. 
E.  675). 


December  14th,  ordinary  was  without 
authority  to  approve  it  on  December 
15th.     141/590   (1)    (81  8.  E.  859). 


SECTION  4. 
Surveyor's  Return;  Approval  of  Plat  and  Application. 


§  3385.  (§  2835.)  Application  for 

Approval:  Among  requisites  to  consti- 
tute valid  judgment  setting  apart 
homestead,  ordinary  shall  indorse  his 
approval  upon  schedule  of  property 
and  upon  plat  of  surveyor.  146/63 
(2-a)   (90  8.  E.  383). 

Lis  pendens:  Doctrine  of  lis  pendens 
does  not  apply  to  pendency  of  applica- 
tion to  set  apart  homestead,  nor  to 
title  or  rights  resting  upon  void  home- 
stead.    146/63    (3)    (90  8.  E.  383). 

Ordinary's  order  approving  or  allowing 


homestead,  how  approved,  etc. 

homestead  is  necessary  in  order  that 
proceedings  shall  constitute  setting 
apart  of  homestead.  143/385  (2)  (85 
8.  E.  95). 
Title:  Where  approval  of  homestead  by 
ordinary  was  void,  and  sale  on  execu- 
tion, after  death  of  applicant  for  home- 
stead and  his  wife  and  arrival  at  age 
of  minor  beneficiaries,  was  valid,  heirs 
at  law  of  applicant  could  not  recover 
land  from  purchaser  at  execution  sale. 
141/590   (1)    (81  8.  E.  859). 


3386.  (§  2836.)  Objections,  how  and  when  made. 


Bankruptcy:  Buling  of  referee,  on  ob- 
jections to  allowance  of  homestead 
exemption,  that  bankrupt  has  concealed 
property  in  violation  of  sections  3377 
and  3380,  is  not,  in  view  of  this  sec- 
tion, res  judicata  against  bankrupt's 
right  to  discharge.  252  Fed.  199  (2); 
s.  c.  42  A.  B.  Rep.  275. 


Collateral  attack:  Judgment  of  ordinary 
setting  apart  homestead  can  not  be  at- 
tacked collaterally  for  mere  irregu- 
larities in  application,  which  are 
amendable  and  are  cured  by  the  judg- 
ment.    13  App.  268  (1)   (79  8.  E.  160). 


Digitized  by 


Google 


§§3396-3400    FOURTH  TITLE— CHAP.  11,  ART.  1,  SECS.  7-9. 


968 


Rights  of  wife  and  children  protected;  sale,  etc.;  levy  and  sale. 


SECTION  7. 
Bights  of  Wife  and  Childrezi,  How  Protected. 
§  3396.  (§  2846.)  Property  set  apart,  how  vested. 


Children:  Where  evidence  shows  that 
fi.  fa.  is  not  dormant,  and  it  is  levied 
on  land  as  being  that  of  defendant  in 
fi.  fa.,  his  children  as  claimants  can 
not  prevail,  because  homestead  has 
terminated,  where  their  only  title  is  by 
virtue  of  being  beneficiaries'  of  home- 
stead with  their  mother.  147/14  (2) 
(92  8.  E.  647). 

Dependent  females:  Where  after  head 
of  family  had  set  apart  homestead  all 
his  children  became  of  age  and  all 
married,  except  daughter,  who  con- 
tinued to  derive  support  therefrom,  on 
death  of  man  and  his  wife  homestead 
terminated.     145/311  (89  8.  E.  210). 

Direction  of  verdict  declaring  that  land 
belonged   to   head  of   family   and   his 


wife,  with  equal  interests,  error  under 
pleadings  and  evidence  here.  140/134 
(2)    (78  8.  E.  768). 

Becover  land:  Widow  suing  as  sole  bene- 
ficiary under  existing  homestead  set 
apart  under  Constitution  of  1868  to 
her  husband,  since  deceased,  may  bring 
action  at  law  for  recovery  of  land  and 
mesne  profits;  it  was  erroneous  to  dis- 
miss petition  on  ground  that  action 
was  maintainable  only  in  court  of 
equity.     147/406  (1)   (94  8.  E.  226). 

Sale:  Pending  existence  of  homestead 
set  apart  to  head  of  family  he  could 
not  make  valid  conveyance  of  land, 
without  order  of  court.  140/134  (1) 
(78  8.  E.  768). 


SECTION  8. 
Sale,  Beinvestment,  and  Income. 
§  3398.  (§  2848.)  Rents  and  proflta,  how  disposed  of . 


Accretions  of  homestead  property  are 
exempt  from  levy  and  sale.  19  App. 
676   (2)    (91  8.  E.  1065). 

Statutory  liomestead:     This  section  ap- 


plied to  statutory  or  **  short  *'  home- 
stead, as  well  as  to  constitutional 
homestead.  19  App.  676  (2-a)  (91  8. 
E.  1065). 


SECTTION  9. 
Levy  and  Sale,  When  Allowed. 
§  3400.  (§  2850.)  Homestead,  how  and  when  sold  by  officer. 


Affidavit:  Where  fi.  fa.  levied  on  home- 
stead fails  to  show  lien  superior  to 
homestead,  and  plaintiff  in  fi.  fa.  does 
not  file  affidavit,  under  this  section, 
levy  is  illegal.  16  App.  472,  473  (5) 
(85  8.  E.  791). 

In  order  to  effect  valid  levy  upon 
crops  raised  on  rented  premises  under 
ordinary  distress  warrant,  it  is  es- 
sential that  it  first  appear  that  crops 
were  raised  on  the  premises  and  that 
affidavit  provided  for  in  this  section 
be  of  file.  23  App.  640  (1-a)  (99  8. 
E.  140). 


Failure  to  file  such  affidavit  is  not 
cured  by  filing  it  after  levy  and  inter- 
position   of    claim    to    property.      Id. 

(i-b). 

Illegality:  Though  exemption  of  land 
can  not  be  set  up  by  illegality,  it 
can  be  asserted  by  statutory  claim. 
140/80  (78  S.  E.  423). 

Verdict:  Failure  to  file  affidavit  as  pro- 
vided by  this  section  did  not  vitiate 
consent  verdict  and  judgment  and  sale 
under  execution  of  part  of  land  in  con- 
troversy.    144/442    (87  8.  E.  470). 
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SECTION  11. 
•  Waiver  of  Homestead  Bight. 

§  3413.  (§  2863.)  Debtor  may  waive  exemption. 


Bankmptcy:  Not  error  here  to  enjoin 
bankrupt  or  purchaser  from  disposing 
of  his  exempt  property,  where  plain- 
tiff claimed  the  property  because  of 
waiver  of  exemption.  142/833,  834  (3) 
(83  S.  E.  943). 

Where  fund  from  sale  of  exempt 
property  which  creditors  procure  to  be 
paid  into  court  is  more  than  suf&cient 
to  pay  all  debts  where  exemptions  were 
waived,  and  costs,  the  excess  going  to 
the  bankrupt  should  not  be  reduced 
by  attorneys'  fees  for  bringing  the 
fund  into  court.  143/229  (2)  (84  8.  E. 
477). 

Where  creditors,  holding  notes  con- 
taining waiver  of  exemption,  filed  peti- 
tion to  subject  exemption  set  apart  to 
bankrupt  and  taken  possession  of  by 
receiver  and  reduced  to  money,  and 
where  other  like  creditors  intervened 
to  procure  part  of  the  fund,  fee  may 
be  allowed  therefrom  before  distribu- 
tion to  attorneys  of  creditors  filing, 
petition.    Id. 

Where  trustee  in  bankruptcy,  de- 
positing bankrupt's  money  to  his  own 
account  or  his  firm's  account,  paid  to 
bankrupt  amount  set  apart  as  exempt 
under  this  section,  as  soon  as  set 
apart  by  referee,  creditors  of  bankrupt 
holding  waivers  could  not  compel 
trustee  to  redeposit  in  bankruptcy  de- 
pository money  paid  to  bankrupt.  214 
Fed.  263;  s.  c.  32  A.  B.  Bep.  585. 
Contract:  Written  waiver  of  homestead 
and  exemption  is  good  between  parties. 


though  not  shown  by  an  execution  is- 
sued upon  suit  based  on  contract 
wherein  waiver  was  made,  and  is  prov- 
able aliunde,  whether  lien  of  judgment 
be  general  or  special.  22  App.  137  (1) 
(95  8.  E.  718). 

Ezceptloiis:  Homestead  which  has  been 
regularly  set  apart  can  neither  be 
waived  nor  renounced  by  head  of 
family  so  as  to  authorize  levy  upon, 
and  sale  of,  property  so  set  apart, 
under  execution  issued  upon  judgment 
against  him.  19  App.  676  (1)  (91  8. 
E.  1065). 

Note:  Where,  pending  existence  of 
homestead  regularly  set  apart,  prop- 
erty be  levied  upon  under  execution 
against  head  of  family  and  sold,  sale 
is  void,  and  purchaser  acquires  no  title, 
even  though  judgment  is  based  upon 
promissory  note  stipulating  that  head 
of  family  does  solemnly  waive  and 
renounce  benefit  of  the  homestead.  19 
App.  676  (1)  (91  8.  E.  1065). 

Provisions:  The  word  **  provisions, "  as 
used  in  sections  3413,  6584,  and  6586, 
does  not  include  hogs.  18  App.  606 
(89  8.  E.  1095). 

Set  aside:  In  order  for  the  exemption 
provided  for  by  this  section  to  be 
effectual  as  against  waiver  it  must 
have  been  set  apart.  143/229,  230  (4) 
(84  8.  E.  477). 

XJsnry,  homestead  waiver  in  contract  in- 
fected with,  void:  See  catchword 
Homestead  waiver  under  $  3442. 
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ARTICLE  2. 
Statutary  or  Short  Homestead. 


SECTION  1. 
Property  Exempt  from  Sale. 
§  3416.  (§  2866.)  Property  exempt  from  sale. 
1. 


Description  of  land  as  **  fifty  acres  of 
land,  to  wit:   21  acres  of  lot  of  land 

No.  72,  6  acres  of  lot  No.  ,  all  in 

the  19th  District,  Grady  County,'*  was 
sufficient  to  validate  exemption  of  land 
under  statutory  or  short  homestead, 
and  to  operate  in  connection  with  other 
circumstances  here  as  constructive 
notice  to  one  who  took  security  deed 
thereto  from  head  of  family  after  ex- 
emption was  set  apart.  149/654  (101 
S.  E.  772). 

2. 

Notice:  Where  person  in  possession*  of 
property,  in  1914,  representing  same  to 
be  free  from  liens  and  incumbrances, 
gave  a  mortgage  on  it,  he  will  not  be 
permitted  to  defeat  lien  of  mortgage 
by  claiming  property  under  homestead 
granted  in  1908,  where  sole  description 


Estoppel:  Though  head  of  family,  at 
time  of  execution  of  security  deed, 
may  have  represented  to  grantee  that 
there  were  no  incumbrances  on  land, 
this  would  not  affect  interests  of  bene- 
ficiaries in  the  lana,  nor  estop  head  of 
family  from  interposing  claim  in  their 
behalf  when  land  was  levied  on  under 
execution  based  upon  judgment  on 
note  secured  by  the  deed.  149/654 
(101  S.  E.  772). 


of  homestead  property  was  **one 
mule,  *'  unless  it  be  shown  that  mort- 
gagee had  actual  notice  that  the  mule, 
which  was  fully  and  particularly  de- 
scribed in  his  mortgage,  was  same  mule 
referred  to  in  the  homestead.^  19  App. 
797  (1)   (92  S.  E.  294). 


General  Note. 


Cited.     147/335,  337    (94   S.  E.  465). 

Automobiles:  Homestead  exemption 
covering  Ford  automobile  can  only  be 
allowed  under  section  3377,  and  can 
not  be  upheld  as  a  statutory  or 
** short'*  homestead  under  this  section. 
19  App.  13  (1)   (90  S.  E.  976). 

Collateral  attack  on  judgment  setting 
aside  constitutional  homestead  is  not 
allowable,  though  allowable  as  a 
** short  homestead.''  19  App.  13  (2) 
(90  S.  E.  976). 

Head  of  family:  Where  fire  insurance 
company,  in  its  answer  to  summons  of 
garnishment,  admitted  indebtedness  to 
defendant  as  an  individual,  and  not 
as  head  of  a  family,  and  no  traverse 
was  filed,  court  erred  in  holding  that 
fund  in  question,  which  was  amount 
due  on  policy  issued  to  defendant  in 
his  own  name,  was  not  subject  to  the 


garnishment,  although  insured  prop- 
erty had  been  set  apart  as  an  exemp- 
tion for  benefit  of  defendant's  family. 
20  App.  204  (92  S.  E.  1014). 

Schedule  of  property  returned  under  sec- 
tion 3417  must  be  of  particular  prop- 
erty falling  within  classes  specified  in 
this  section;  schedule  which  purports 
to  be  exemption,  wherein  no  effort  is 
made  to  specify  any  particular  prop 
erty  as  exempt,  but  setting  forth  exact 
copy  of  this  entire  section,  embracing 
all  various  classes  of  propertv,  is  void. 
146/260  (1)   (91  S.  E.  31). 

Taxes:  Personalty  set  apart  as  pony 
homestead  is  not  subject  to  levy  and 
sale  except  for  purchase  money  and 
taxes.     18  App.  22  (88  8.  E.  709). 

Title:  Setting  apart  of  homestead  under 
constitution  does  not  change  or  alter 
title  to  property;  it  merely  sets  apart 
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such  property  for  particular  specified 
use,  and  to  that  extent  imposes  charge 
or  incumbrance  upon  property,  and 
when  husband's  title  to  land  failed, 
specified  use  to  which  it  was  set  apart, 
and  trust  or  charge  imposed  thereon 
for  benefit  of  wife,  necessarily  failed. 
147/405,  406  (1)   (94  S.  E.  244). 

Wife  for  whose  benefit  husband  had 
set  off  homestead  to  himself  had  no 
title  in  land  while  husband  was  still  in 
life.  147/405,  406  (2)  (94  S.  E.  244). 
Warehouseman's  lien  for  storage  charges 
on  property  deposited  with  him  is  not 
superior  to  exemption  rights  estab- 
lished by  setting  it  apart  as  homestead 


property,  although  it  be  set  apart  after 
accrual  of  storage  charges;  in  such 
case  the  warehouseman  has  only  a  lien, 
and  not  such  a  property  right  as  ^ill 
defeat  the  exemption.  20  App.  149 
(92  S.  E.  761). 
Wife:  Property  of  married  woman  can 
not  be  set  apart  as  exempt  from  levy 
and  sale  on  schedule  made  and  filed  by 
her  in  which  she  is  described  as  **the 
head  of  a  family"  consisting  of  her- 
self and  her  husband  and  minor  chil- 
dren; where  husband  and  wife  are 
living  together,  the  law  recognizes  the 
husband  as  the  head  of  the  family. 
22  App.  733  (97  S.  E.  262). 


SECTION  2. 
Haw  Set  Apart. 
§  3417.  (§  2867.)  Mode  of  obtaining  exemption. 


Description  of  property  should  be  suf- 
ficiently definite  to  impart  notice  of 
property  homesteaded.  19  App.  797 
(1)   (92  S.  E.  294). 

Property:  Schedule  of  property  must  be 
of  particular  property  falling  within 
classes  specified  in  section  3416; 
schedule  which  purports  to  be  an  ex- 
emption, wherein  no  effort  is  made  to 
specify  any  particular  property  as 
exempt,  but  setting  forth  exact  copy 
of  entire  section  3416,  embracing  all 
various  classes  of  property,  is  void. 
146/260   (1)    (91  S.  E.  31). 

Becord:  This  section  does  not  require 
ordinary  to  enter  approval  of  schedule 
of  property  filed  by  debtor,  but  only 
to  record  it  in  book,  kept  for  that 
purpose.     145/184   (3)    (88  S.  E.  949). 

Void  schedule:  Schedule  which  is  void 
may  be  disregarded  by  an  officer,  and 


property  therein  set  forth  may  be 
levied  upon.  146/260  (2)  (91  S.  E. 
31). 
Wife:  Property  of  a  husband  can  not 
be  set  apart  on  a  schedule  made  and 
filed  by  the  wife,  where  it  does  not 
appear  that  he  refused  to  make  and 
file  a  schedule.  22  App.  733  (97  S.  E. 
262). 

Where  schedule  filed  by  plaintiff  and 
recorded  by  ordinary,  on  which  she 
based  her  claim  to  mule  which  she 
sought  to  recover  in  trover,  was  void, 
and  the  only  other  evidence  as  to  her 
ownership  of  the  mule  was  her  hus- 
band ^s  testimony  that  he  used  some  of 
her  money  in  paying  for  it,  and  that 
they  owned  it  together,  court  erred  in 
directing  verdict  for  plaintiff.  22  App. 
733,  734  (97  S.  E.  262). 


SECTION  3. 
Effect  of  Exemption. 

§  3423.  (§  2873.)  Short  homestead  subject  to  purchase  money,  etc. 

Warehouseman's  lien  for  storage  charges 


Scope:  Personalty  set  apart  as  pony 
homestead  is  not  subject  to  levy  and 
sale  except  for  purchase  money  and 
taxes.     18  App.  22  (88  8.  E.  709). 


—  — — —  -^v*    ob\/>Mgc   cuarKes 

on  property  deposited  with  him  is  not 
superior  to  exemption  rights  estab 
lished  by  setting  it  apart  as  homestead 
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property,  although  it  be  set  apart  after 
accrual  of  storage  charges;  in  such 
case  the  warehouseman  has  only  a  lien, 


and  not  such  a  property  right  as  wiU 
defeat  the  exemption.  20  App.  149 
(92  8.  E.  761). 


CHAPTER  12. 

Interest  and  Usury. 


ARTICLE  1. 
General  Principles. 
§  3426.  (§  2876.)  What  is  lawful  interest. 


Cited.    17  App.  229,  233  (86  8.  E.  456). 

Evidence  of  resolution  by  bank  directors 
directing  cashier  to  call  for  loan  evi- 
denced by  note  at  once,  or  secure  writ- 
ten agreement  from  makers  and  in- 
dorsers  to  pay  increased  rate  of  in- 
terest, was  admissible  in  action  on 
note.     141/565,  566  (6)  (81  8.  E.  886). 

National  bank,  exaction  of  usury  by: 
8ee  §  2280  (s),  catchword  National 
bank.  ^ 

Oral  agreement:  Where  makers  of  note, 
in  consideration  of  two  years'  delay 
in  enforcing  payment,  verbally  agreed 
to  pay  eight  per  cent,  interest,  during 
the  two  years,  the  two  per  cent,  ex- 
cess could  neither  be  recovered  by 
them  nor  applied  as  credit  on  prin- 
cipal.   141/565,  566  (5)  (81  8.  E.  886). 

Special  law:  Section  3442  (a)  is  not  in- 
valid on   ground   that   it  is  a  special 

8  3427.  (§  2877.)  What  is  usury. 

Burden  of  proof  is  upon  party  pleading 
usury.  145/580,  581  (4-a)  (89  8.  E. 
740);  22  App.  7  (1)    (95  8.  E.  313). 

Charge:  On  trial  in  superior  court  of 
action  instituted  in  justice's  court  to 
recover  usury  paid,  court  should  in- 
struct law  covering  material  issues, 
however  defectively  such  issues  were 
raised  by  pleadings.  15  App.  811  (2) 
(84  8.  E.  211). 

Date:  Fact  that  lender  knows  that 
money  is  borrowed  to  pay  usurious 
claim  to  third  person  does  not  make 
loan  usurious.  144/852  (1)  (88  8.  E. 
209). 

Evidence  here  sustained  findings  that 
transaction  was  device  to  cover  agree- 


law  for  which  provision  had  been 
made  by  this  section.  143/530  (1)  (85 
8.  E.  749). 

Tax-receiver:  Where  tax-receiver  is  paid 
by  county  authorities  larger  amounts 
than  are  lawfully  due  him  as  commis- 
sions, and  thereafter  fails  and  refuses 
to  pay  back  such  excess  on  demand, 
and  execution  issues  against  him  and 
his  sureties  for  the  amount  or  amounts 
unlawfully  retained,  the  legal  rate  of 
seven  per  cent,  per  annum  should  be 
collected  on  such  amounts.  148/290 
(2)   (96  8.  E.  566). 

There  is  no  statute  putting  tax-re- 
ceiver on  same  basis  as  tax-collector, 
nor  do  same  reasons  exist  for  exact- 
ing penalty  of  twenty  per  cent,  as  in 
case  of  defaulting  tax-collectors. 
148/290  (3)  (96  8.  E.  566). 


ment  to  pay  usurious  interest.  15  App. 
811  (1)   (84  8.  E.  211). 

On  issue  between  grantor  and  gran- 
tee in  security  deed,  assailed  as  void 
because  usurious,  and  in  view  of  other 
evidence,  grantee's  testimony  that 
grantor  owed  him  other  money,  that 
interest  oH  loan  secured  by  deed  was 
7  per  cent.,  and  on  other  money  12 
per  cent.,  and  that  no  usury  was 
charged  on  the  loan,  was  admissible. 
146/475  (2)  (91  8.  E   550). 

Testimony  of  defendant  in  suit  on 
note,  in  which  usury  was  pleaded,  that 
he  gave  bank  a  note  for  $124.00  and 
on  day  he  gave  note  borrowed  not  to 
exceed  $119.00,  and,  on  being  asked  on 
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cross-examination  if  he  did  not  borrow 
as  much  as  $121.00,  answered  that  he 
did  not,  that  it  was  not  more  than 
$119.00,  that  he  did  not  know  how 
much  he  got,  and  that  he  only  made 
one  loan  from  the  bank,  was  of  suffi- 
cient certainty  to  establish  fact  that 
sum  not  exceeding  $119.00  was  received 
by  defendant  from  plaintiff  in  the  loan. 
19  App.  701  (91  8.  E.  1061). 

While  a  valid  written  contract  may 
not  ordinarily  be  contradicted  or 
varied  by  parol,  it  is  competent  to 
show  by  such  evidence  that  the  writing 
is  in  fact  but  a  cover  for  usury 
penalty,  or  forfeiture.  22  App.  223, 
233  (95  8.  E.  724). 

Indorser:  Concealed  usury  in  note 
waiving  homestead  or  exemption  is 
available  to  surety  or  indorser  as  de- 
fense only  when  not  known  to  him 
when  he  signed  instrument.  14  App. 
729  (5)   (82  8.  E.  314). 

Intention:  To  constitute  usury  it  is  es- 
sential that  there  be  present  intent  to 
take  or  charge  higher  rate  of  interest 
than  that  allowed  by  law.  143/302 
(84  8.  E.  961). 

National  bank,  exaction  of  usury  by: 
See  §  2280  (s),  catchword  National 
bank. 

Old  debt:  Where  lender  requires,  as 
condition  precedent  to  loan  upon  which 
maximum  legal  rate  of  interest  has 
been  charged,  that  borrower  discharge 
and  pay  off  certain  obligations  due  by 
borrower  to  lender  together  with 
usurious  interest  thereon,  transaction 
is  usurious.  23  App.  458  (1)  (98  8. 
E.  361)., 

If  one  who  owes  debt  infected  with 
usury  obtains  from  creditor  loan  of 
money  at  lawful  rate  of  interest,  and 
out  of  proceeds  thereof  actually  and 
bona  fide  pays  off  old  debt  with 
usurious  interest,  whether  at  time  of 
obtaining  new  loan  or  afterwards,  new 
loan  is  not  thereby  usurious;  if  new 
transaction  as  a  whole  is  merely  color- 


able and  used  to  cover  up  usury,  new 
loan  is  usurious.  23  App.  458  (1)  (98 
8.  E.  361). 

Profits:  Agreement  in  paper  under  seal 
conveying  property  as  security  for 
note  to  also  pay  portion  of  profits  of 
mill  did  not  show  attempt  to  apply 
profits  as  additional  interest  on  note. 
145/83,  84  (2)   (88  8.  E.  545). 

Special  law:  Section  3442  (a)  is  not 
invalid  on  ground  that  it  is  a  special 
law  for  which  provision  had  been  made 
by  this  section.  143/530  (1)  (85  8. 
E.  749). 

Surety:  Plaintiff  in  suit  against  surety 
has  burden,  after  proof  of  usury,  to 
show  that  surety  signed  note  with 
knowledge  of  usury.  23  App.  458  (2) 
(98  8.  E.  361). 

8urety  on  note  secretly  infected  with 
usury,  of  which  he  had  no  knowledge, 
is  discharged  from  liability  if  note  con- 
tains waiver  of  homestead.  23  App. 
458   (2)    (98  8.  E.  361). 

8urety  upon  note  in  which  there  is 
waiver  of  homestead  is  discharged  from 
liability  when  shown  that  at  time  he 
signed  there  existed  secret  agreement 
between  payee  and  principal  whereby 
latter  was  to  receive  and  did  receive 
usurious  rate  of  interest.  23  App.  630 
(1)   (99  8.  E.  151). 

Tender:  Though  deed  may  be  void  for 
usury,  or  transfer  of  bond  for  title  be 
void  because  debt  to  secure  payment 
of  which  transfer  was  made  was 
usurious,  these  papers  will  not  be  can- 
celled or  set  aside  in  an  equitable  suit, 
without  payment  or  tender  of  principal 
or  lawful  interest;  whoever  would  have 
equity  must  do  equity.  146/732  (1) 
(92  8.  E.  52). 

Party  to  deed  alleged  to  be  infected 
with  usury  can  not  have  same  canceled 
without  payment  or  tender  of  prin- 
cipal amount  of  debt  and  lawful  in- 
terest. 149/726,  727  (3)  (101  S.  E. 
791). 


§  3428.  (§  2878.)  Plea  of  usury  generally  personal. 


Assignee  of  bond  for  title  can  attack  in 
equity  conveyance  to  one  who  had 
advanced  money  to  complete  purchase 
for  usury.  143/665,  666  (3)  (85  8.  E. 
840). 


Bankruptcy:  Defense  of  usury  is  avail- 
able to  trustee  in  bankruptcy  of  debtor. 
17  App.  246  (1)  (87  8.  E.  694);  19 
App.  394  (91  8.  E.  490). 

Mortgage:     Under  this  section  and  see- 
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tion  3304  trustee  in  bankruptcy  can 
set  up  usury  in  mortgage,  executed  by 
bankrupt,  though  reduced  to  judgment. 
228  Fed.  551  (2);  s.  c.  35  A.  B.  Rep. 
841. 

§  3430.  (§  2880.)  Lex  loci 

Intent:  Though  notes  secured  by  deed 
to  Georgia  property  were  payable  in 
another  state,  where  it  appears  that 
the  contract  was  contemplated  by  the 
parties  to  be  a  Georgia  contract,  in- 
terest laws  of  Georgia  are  applicable. 
145/580,  581   (3)    (89  S.  E.  740). 

Though  notes  secured  by  deed  to 
Georgia  property  were  payable  in 
another   state,  where   it   appears   that 


Stranger:  Defense  of  usury  is  personal, 
and  can  not  be  taken  advantage  of  by 
stranger  to  usurious  contract.  148/170 
(1)   (96  8.  E.  211). 


the  contract  was  contemplated  by 
the  parties  to  be  a  Georgia  contract, 
laws  of  Georgia  on  usury  are  appli- 
cable. 145/580,  581  (3)  (89  S.  E.  740). 
Oral  negotiations:  Where  bond  for  title 
to  Georgia  land  and  purchase -money 
note  were  executed  in  Georgia,  the 
usury  laws  of  Georgia  apply,  though 
oral  negotiations  were  had  in  Florida. 
143/665  (1)   (85  S.  E.  840). 


§  3433.  (§  2883.)  Payment,  how  applied  to  interest. 


XJsnry:  When  not  otherwise  directed  by 
debtor,  payments  made  on  debt  in- 
fected with  usury  will  be  applied  first 
to  the  payment  of  the  legal  interest 
due  at  the  date  of  payment,  and  any 
balance  remaining  after  such  interest 
is  discharged  will  go  in  reduction  of 
the  principal;  plea  alleging  such  pay- 
ment may  be  filed  although  more  than 
twelve  months  have  elapsed  since  pay- 
ment.    21  App.  1  (3)   (93  S.  E.  499). 


Although  payments  made  directly  as 
interest  will  be  so  regarded,  and  can 
not  be  made  use  of  as  set-off  or  counter- 
claim under  United  States  Revised 
Statutes,  §  5198,  yet  where  payment 
is  made  generally,  without  direction 
as  to  application,  it  will  ordinarily  be 
applied  on  principal  instead  of  on  in- 
terest, all  right  to  which  was  forfeited 
under  that  section  by  agreement  for 
usury.  22  App.  58,  59  (5)  (95  S.  E. 
381). 


§  3434.  (§  2884.)  Interest  on  liquidated  demands. 


Bank:  County  authorities  can  not  make 
contract  with  bank,  agreeing  to  pay 
interest  on  warrants,  which  bank  takes 
up  and  holds  until  county  treasurer 
has  funds  to  meet  them.  147/599  (95 
S.  E.  2). 

Installments:  Stipulation  in  note  that 
interest  shall  be  paid  annually  renders 
interest  past  due  a  liquidated  demand 
which  itself  bears  interest.  13  App. 
35   (5)    (78  S.  E.  772). 

Insurance:  Where  policy  provided  that 
insurance  company  would  loan  insured, 
at  his  option,  stated  amounts  of  cash, 
and  that  loan  might  be  renewed  an- 
nually, if  interest  was  paid  for  one 
year  in  advance,  and  insured  who  had 
obtained  loan  aied  four  months  after 
its  maturity,  without  either  having 
renewed  or  repaid  it,  company  is  en- 
titled only  to  contract  rate  of  interest 
for  actual  time  of  its  forbearance.  19 
App.  296  (2)  (91  S.  E.  428).  See  22 
App.  48  (95  S.  E.  379). 


Tender:  Formal  tender  of  payment  of 
note  was  in  effect  waived  by  state- 
ment on  part  of  plaintiff,  when  defend- 
ant offered  to  pay  note,  that  amount 
due  thereon  would  not  be  accepted  un- 
less amount  due  on  former  note  was 
also  paid,  and  plaintiff  could  not  re- 
cover interest  from  that  time  on  first- 
mentioned  note.  23  App.  3/J6  (3)  (98 
S.  E.  418). 

Tender  to  prevent  running  of  interest 
must  be  continuing;  using  money  after 
refusal  by  creditor  to  receive  it  de- 
stroys this  necessary  attribute  of  a 
legal  tender.  23  App.  607,  608  (2)  (99 
S.  E.  147). 

Verdict:  Where  demand  was  unliqui- 
dated, allowance  of  interest  was  in 
discretion  of  jury,  and,  while  they 
may  have  increased  the  damages  by 
allowance  of  interest,  amount  so  al- 
lowed should  be  included  in  one  gross 
sum  as  damages,  and  not  separately 
specified  by  verdict.  18  App.  279  (6) 
(88  S.  E.  101). 
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§  3436.  (§  2886.)  Beyond  eight  per  cent,  interest  forbidden. 


stated.  142/84  (1)  (82  S.  E.  492). 
Cited.   143/302,  303  (84  S.  E.  961); 

13  App.  740,  742  (79  S.  E.  484);  20 

App.  802,  803,  804   (93  S.  E.  538). 
Advance:     Reserving  of  interest  in  ad- 
vance at  highest  legal  rate  constitutes 
usury.     143/302   (84  S.  E.  961). 

Reserving  of  interest  in  advance  at 
highest  legal  rate  on  loan,  whether  it 
be  short  or  long  term  loan,  is  usurious; 
and  deed  to  land,  given  to  secure 
promissory  note  for  loan,  is  void  on 
account  of  usury.  146/355  (1)  (91  S. 
E.  120). 

Reserving  of  interest  in  advance  at 
highest  legal  rate  on  a  loan,  whether 
it  be  a  short  or  a  long  term  loan,  is 
usurious.  19  App.  782  (1)  (92  S.  E. 
297). 

Where  interest  on  sum  loaned  is 
calculated  at  8%  from  date  of  loan  to 
maturity,  and  lender  then  adds  amount 
of  such  interest  to  sum  lent,  and  places 
total  amount  in  note  signed  by  bor- 
rower as  sum  to  be  repaid,  and  it  is 
stipulated  that  such  sum  shall  bear 
interest  at  8%  from  maturity  until 
paid,  the  interest  has  not  been  reserved 
in  advance,  and  contract  is  not 
usurious.  19  App.  782  (1)  (92  8.  E. 
297). 
Commissions:  Fact  that  lender's  agent 
may  have  charged  borrower  additional 
sum  for  obtaining  loan,  or  for  services 
in  perfecting  title,  would  not  render 
transaction  usurious  as  to  lender,  if 
he  did  not  authorize  charge  by  agent, 
had  no  knowledge  thereof,  and  did  not 
share  therein.  142/113  (3)  (82  S.  E. 
442). 

Where  ** brokerage  fee/'  which,  if 
added  to  stipulated  interest,  would  not 
make  amount  exceeding  eight  per  cent, 
per  annum,  contract  is  not  usurious. 
145/580,  581  (4)   (89  8.  E.  740). 

If  agent  of  lender  deducted  for  him- 
self an  amount  as  commissions  of  such 
magnitude  as,  when  added  to  conven- 
tional rate  of  interest  and  other 
charges,  would  make  sum  exceeding 
eight  per  cent,  per  annum,  but  lender 
did  not  authorize  charge  and  had  no 
knowledge  of  it,  transaction  would  not 
on  account  thereof  be  usurious  as  to 
the  lender.  145/580,  581  (4-a)  (89  8. 
E.  740). 


Knowledge  of  agent  procuring  loan 
of  charge  of  **  brokerage  fee*'  amount- 
ing, together  with  interest,  to  more 
than  eight  per  cent,  per  annum,  will 
not  be  imputed  to  lender.  145/580, 
581   (4-b)    (89  8.  E.  740). 

Dlscoimt:  Where  one  buys  outright 
negotiable  promissory  note,  transaction 
is  not  rendered  usurious  because  dis- 
count amounts  to  more  than  maximum 
lawful  rate  of  interest.  23  App.  746 
(99  8.  E.  319). 

To  discount,  ex  vi  termini,  implies 
a  reservation  of  interest  in  advance. 
251  U.  8.  108  (64  L.  Ed.  171,  40  8up. 
Ct.  58);  affirming  judgment  21  App. 
356  (94  8.  E.  611). 

Congress  did  not  adopt  the  prohibi- 
tion imposed  by  this  section  upon  tak- 
ing of  interest  at  highest  authorized 
rate  in  advance  by  way  of  discount, 
but  on  the  contrary,  by  section  5197 
of  the  Revised  Statutes,  specifically  au- 
thorizes national  banks  to  reserve,  on 
any  discount  made,  interest  at  the  rate 
allowed  by  the  laws  of  the  several 
States.  21  App.  356  (2)  (94  8.  E.  611); 
judgment  affirmed,  251  U.  8.  108  (64 
L.  Ed.  171,  40  Sup.  Ct.  58). 

Evidence:  Rejection  of  evidence  that 
attorney  negotiating  loan  was  agent 
of  lender  not  cause  for  reversal,  in 
absence  of  evidence  to  show  that 
lender  had  notice  of  retention  of  fees 
or  participated  therein.  145/580,  581 
(6)    (89  8.  E.  740). 

Where  there  was  evidence  to  sustain 
verdict  that  transaction  was  a  pur- 
chase of  a  note,  and  not  a  loan,  and 
that  there  was  therefore  no  usury, 
court  did  not  err  in  overruling  motion 
for  new  trial.  18  App.  41  (88  8.  E. 
749). 

National  bank,  exaction  of  usury  by: 
See  §  2280  (s),  catchword  National 
bank. 

Oral  agreement:  Where  makers  of  note, 
in  consideration  of  two  years'  delay 
in  enforcing  payment,  verbally  agreed 
to  pay  eight  per  'Cent.  interest,  during 
the  two  years,  the  two  per  cent,  ex- 
cess could  neither  be  recovered  by 
them  nor  applied  as  credit  on  principal. 
141/565,  566  (5)   (81  8.  E.  886). 

Pleading:  In  order  to  maintain  suit 
under    section    5198    of    the    Revised 
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Statutes  of  the  United  States,  for  re- 
covery of  penalty  there  imposed  for 
charging  usury  which  has  been  actual- 
ly paid,  such  actual  payment  must  be 
alleged  and  shown.  21  App.  356  (3) 
(94  S.  E.  611);  judgment  affirmed,  251 
U.  8.  108  (64  L.  Ed.  171,  40  Sup.  Ct. 
58). 

Where  petition  in  suit  to  recover 
usurious  payments  fails  to  set  out 
claim  sought  to  be  asserted  with  rea- 
sonable degree  of  distinctness,  it  is 
subject  to  demurrer.  147/43  (2)  (92 
8.  E.  757). 

Where  suit  is  instituted  to  cancel 
obligation  for  payment  of  money  as 
fully  paid  in  bo  far  as  it  is  valid,  al- 
legation, taken  more  strongly  against 
pleader,  must  clearly  show  that  such 
payment  in  full  has  been  made.  Id. 
43  (3). 
Bent:  If  money  is  loaned  to  enable  bor- 
rower to  buy  certain  shop,  upon  agree- 
ment that  for  use  of  money  lender  shall 
receive  from  borrower  one-half  of 
specified  rents  from  property,  which 
amounts   to    more   than    highest    legal 


rate  of  interest  per  annum,  transac- 
tion is  usurious.  146/355  (2)  (91  S. 
E.  120). 

Security  deed:  Conveyance  to  one  as 
security  for  money  advanced  by  gran- 
tee to  purchaser  on  usurious  note  is 
void  under  this  section  and  section 
3442.     143/665   (2)    (85  8.  E.  840). 

Special  law:  Section  3442  (a)  is  not  in- 
valid on  ground  that  it  is  a  special 
law  for  which  provision  had  been  made 
by  this  section.  143/530  (1)  (85  S. 
E.  749). 

Wilting  off:  Prayer  in  action  on  note 
that  judgment  be  declared  to  be  a 
general  judgment  against  property  of 
defendant  as  well  as  against  property 
included  in  security  deed  not  stricken 
because  alleged  contract  shows  on  its 
face  that  deed  was  tainted  with  usury 
and  void,  there  being  no  provision  for 
writing  oflP  or  remitting  unearned  in- 
terest upon  declaring  whole  debt  due 
for  default  in  paying  part,  and  plain- 
tiff's voluntary  action  having  no  such 
effect  upon  original  contract.  18  App. 
242  (1)   (89  8.  E.  459). 


§  3437.  (§  2887.)  Commissions,  when  not  usurious. 


Jury:  Issue  of  fact  whether  inter- 
mediaries in  loan  were  agents  of  bor- 
rower or  agents  of  lender  should  have 


been  submitted  to  jury,  and  direction 
of  verdict  for  plaintiff  was  error.  18 
App.  242,  243   (4)    (89  8.  E.  459). 


§  3438.  (§  2888.)  Forfeiture.  [Any  person,  company,  or  corporation 
violating  the  provisions  of  section  3436,  shall  forfeit  the  entire  interest  so 
charged  or  taken,  or  contracted  to  be  reserved,  charged  or  taken.] 

Acts  1916,  p.  48. 

§  2336. 


Act  of  1916  was  not  retroactive;  law  fix- 
ing penalty  for  usurious  charge  in 
note,  of  force  at  time  of  executing 
note,  prevails  as  against  subsequent 
act  repealing  such  penalty.  148/170 
(2)    (96  S.  E.  211). 

Lien  of  chattel  mortgage  executed 
prior  to  1916  act  as  security  for  loan 
of  money,  for  use  of  which  interest  at 
rate  greater  than  5%  per  month  has 
been  reserved  or  charged,  may  be  as- 
serted for  the  principal  and  lawful 
interest  on  the  debt.  20  App.  802  (2) 
(93  8.  E.  538). 

Where  chattel  mortgage  to  secure 
loan  of  money,  for  use  of  which  in- 
terest at  rate  greater  than  5%  per 
month   has   been   reserved   or   charped, 


has  been  executed  since  the  1916  act, 
lien  may  be  asserted  for  principal 
amount  actually  loaned  or  advanced. 
20  App.  802  (2)   (93  8.  E.  538). 

Even  though  part  of  amount  of  small 
note  represented  usury,  yet  it  having 
been  executed  prior  to  amendment  of 
this  section  charge  that,  although  de- 
fendant might  not  have  been  surety, 
but  might  have  been  joint  obligor  of 
note  in  suit,  charge  of  interest  for 
which  note  was  given  was  usurious,  so 
that  she  would  not  be  liable  thcroo.i, 
whether  she  was  surety  or  maker  o* 
note  in  suit,  was  error.  24  App.  J".  15, 
615  (5)  (101  8.  E.  696). 
Verdict:  Where  it  appeared  from  evi- 
dence     set      forth      in      petition      for 
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erred     in     refusing     to     sanction     the 
certiorari.     19  App.  217  (91  S.  E.  337). 

under  Former  Law. 

Oral  agreement:  Where  makers  of  note, 
in  consideration  of  two  years'  delay 
in  enforcing  payment,  verbally  agreed 
to  pay  eight  per  cent,  interest,  during 
the  two  years,  the  two  per  cent,  excess 
could  neither  be  recovered  by  them  nor 
applied  as  credit  on  principal.  141/565, 
566  (5)    (81  S.  E.  886). 


certiorari   that   verdict   complained   of 
included  usury,  judge  of  superior  court 

Notes  of  DedsionB 

Stated.  142/145  (2)  (82  S.  E.  562). 
Applied.  15  App.  811  (1)  (84  S.  E. 
211). 
Nominal  principal:  Where  defendant 
pleads  usury  in  note,  admitting  in- 
debtedness in  specified  sum,  and  plain- 
tiff admits  usury,  not  error  to  permit 
judgment  for  sum  admitted  to  be  due. 
14  App.  98  (80  8.  E.  213). 

§  3438  (a).  Further  penalty.  [No  further  penalty  or  forfeiture  shall 
be  occasioned,  suffered  or  allowed  further  than  as  stipulated  in  section 
3438  (the  entire  interest).] 

Acts  1916,  p.  48. 

§  3439.  (§  2889.)  Forfeiture  may  be  pleaded  as  set-off. 


Applied.  141/105,  106  (1)  (80  S.  E. 
629). 
Amendment:  Where,  in  action  for 
money  loaned,  defendant  pleaded 
merely  that,  after  eliminating  usury, 
the  payments  extinguished  the  debt, 
an  amendment  adding  a  set-off  for 
the  excess  paid  as  usury  did  not  re- 
late back  to  the  filing  of  the  plea  so 
as    to    escape    the    bar    of   limitations 


prescribed  by  section  3441.  141/105, 
106  (2)  (80  S.  E.  629). 
Oral  agreement:  Where  makers  of  note, 
in  consideration  of  two  years'  delay 
in  enforcing  payment,  verbally  agreed 
to  pay  eight  per  cent,  interest,  during 
the  two  years,  the  two  per  cent,  excess 
could  neither  be  recovered  by  them 
nor  applied  as  credit  on  principal. 
141/565,  566  (5)   (81  S.  E.  886). 


§  3440.  (§  2890.)  Forfeiture,  how  discharged. 


Applied.  15  App.  811  (1)  (84  S.  E. 
211). 
Pleading:  Petition  in  action  to  cancel 
note  and  conveyance  securing  the  same, 
because  tainted  with  usury,  held  not 
demurrable.     142/84  (3)  (82  8.  E.  492). 


Scope:  This  section  has  reference  to 
preceding  section  touching  forfeiture 
of  excess  interest  charged  or  taken  or 
contracted  to  be  reserved,  charged,  or 
taken  under  laws  of  State.  22  App. 
58,  65  (95  8.  E.  381). 


§  3441.  (§  2891.)  Suit  for  forfeiture,  when  barred. 


stated.     142/609    (2)    (83  S.   E.  272); 

147/43,  44  (4)   (92  S.  E.  757). 
Applied.     141/105,   106    (1)    (80   S.   E. 

629). 
Amendment:  Where,  in  action  for 
money  loaned,  defendant  pleaded 
merely  that,  after  eliminating  usury, 
the  payments  extinguished  the  debt,  an 
amendment  adding  a  set-off  for  the 
excess  paid  as  usury  did  not  relate 
back  to  the  filing  of  the  plea  so  as  to 
escape  the  bar  of  limitations  prescribed 
by  this  section.  141/105,  106  (2)  (80 
S.  E.  629). 


Oral  agreement:  Where  makers  of  note, 
in  consideration  of  two  years'  delay 
in  enforcing  payment,  verbally  agreed 
to  pay  eight  per  cent,  interest,  during 
the  two  years,  the  two  per  cent,  excess 
could  neither  be  recovered  by  them 
nor  applied  as  credit  on  principal. 
141/565,  566  (5)   (81  8.  E.  886). 

Becovery:  Suits  for  recovery  of  usury 
must  be  brought  within  12  months 
from  payment  thereof.  142/84  (2)  (82 
8.  E.  492). 

Plaintiff  here  was  entitled  to  recover 
usurious  interest  in  suit  filed  therefor 
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within  12  months  after  payment.  15 
App.  811  (1)  (84  S.  E.  211). 
Set-off:  statute  of  limitations  relating 
to  forfeiture  of  usurious  interest  has 
reference  to  set-off  claiming  such  for- 
feiture, and  to   suits  to  recover  usury 

§  3442.  (§  2892.)  Titles  tainted  with  usury  void. 
1916,  p.  48.    See  §  3438  (a),  ante.) 


which  has  been  paid;  thus,  where 
usurious  interest  has  been  paid  and 
applied  as  such,  the  statute  is  ap- 
plicable in  a  suit  brought  on  the  obli- 
gation.    21  App.  1  (3)   (93  8.  E.  499). 


(Repealed  by  Acts 


Cited.  20  App.  802,  804  (93  S.  E.  538). 
Assignee  of  bond  for  title  can  not  com- 
pel conveyance  by  grantee  under  deed 
which  was  void  for  usury.  143/665, 
666  (3)  (85  S.  E.  840). 
Homestead:  Grantor  may  have  a  home- 
stead set  apart  in  property  sought  to 
be  conveyed,  which  will  not  be  sub- 
ject to  a  judgment  on  the  debt,  though 
the  usury  be  eliminated  when  the  judg- 
ment is  taken.  141/46  (79  8.  E.  1128). 
Homestead  waiver:  Judgment  on  three 
notes,  one  usurious,  and  all  waiving 
homestead,  the  waiver  being  invalid 
in  the  usurious  note,  was  enforceable 
against  property  set  aside  as  exempt 
in  bankruptcy  for  the  amount  of  the 
two  notes.     142/833  (1)  (83  8.  E.  943). 

Concealed  usury  in  note  waiving 
homestead  or  exemption  is  available  to 
surety  or  indorser  as  defense  only 
when  not  known  to  him  when  he  signed 
instrument.  14  App.  729  (5)  (82  8.  E. 
314). 

Waiver  of  homestead  and  exemption 
rights  in  promissory  note  dated  July 
10,  1912,  and  infected  with  usury,  was 
void  as  between  maker  and  payee; 
where  plea  of  usury  was  filed  by  maker, 
with  prayer  for  cancellation  of  the 
waiver,  it  was  not  error,  under  facts 
here,  to  direct  verdict  cancelling  such 
waiver  of  homestead.  148/170  (2)  (96 
8.  E.  211). 

Surety  upon  note  secretly  infected 
with  usury,  of  which  he  had  no  knowl- 
edge, is  discharged  from  liability  if 
note  contains  waiver  of  homestead.  20 
App.  496  (1)  (93  S.  E.  106);  23  App. 
4.58  (2)   (98  8.  E.  361). 

Waiver  of  homestead  is  void  if  em- 
braced in  promissory  note  infected 
with  usury.  21  App.  818  (1)  (95  8. 
E.  331). 

Where  surety  signs  ordinary  promis- 
sory note,  containing  homestead 
waiver,  in  ignorance  that  it  is  tainted 
with  usury,  law  relieves  him  from  all 


liability  thereon.     22  App.  210  (3)   (95 
8.  E.  720). 

Where  there  is  evidence  to  warrant 
jury  in  sustaining  defense  that  defend- 
ants were  mere  sureties  on  homestead 
waiver  note,  tainted  with  usury  of 
which  they  had  knowledge.  Court  of 
Appeals  can  not  interfere.  22  App.  210 
(4)   (95  8.  E.  720). 

Plaintiff  in  suit  against  surety  has 
burden,  after  proof  of  usury,  to  show 
that  surety  signed  note  with  knowl- 
edge of  usury.  23  App.  458  (2)  (98 
8.  E.  361). 

Surety  upon  note  in  which  there  is 
waiver  of  homestead  is  discharged 
from  liability  when  shown  that  at 
time  he  signed  there  existed  secret 
agreement  between  payee  and  principal 
whereby  latter  was  to  receive  and  did 
receive  usurious  rate  of  interest.  23 
App.  630  (1)  (99  8.  E.  151). 
Jury:  Question  whether  what  transpired 
here  amounted  to  general  refusal  of 
any  tender  that  might  be  made  was 
for  jury.  145/835  (90  8.  E.  56). 
Mortgage:  Where  obligation  palpably 
infected  with  usury  contains  mortgage 
to  secure  its  payment,  and  also  con- 
tains agreement  that  debtor  shall  pro- 
cure loan  from  third  person  on  same 
property,  to  be  secured  by  deed  which 
is  to  be  superior  to  the  mortgage,  and 
shall  then  assign  to  mortgagee,  as  ad- 
ditional security,  the  bond  to  recon- 
vey,  received  by  debtor  from  his  gran- 
tee under  the  security  deed,  neither 
the  obligation  to  make  such  assign- 
ment nor  its  subsequent  consummation 
will  operate  to  merge  or  otherwise 
render  invalid  the  mortgage  lien.  21 
App.  1  (1)   (93  8.  E.  499). 

Conveyance  here  was  a  mortgage 
and  not  a  deed,  and  lien  of  mortgage 
was  not  defeated  though  it  was  to  se- 
cure usurious  loan.  236  Fed.  556  (2). 
Petition  seeking  cancellation  of  deed  and 
bond  for  title  on  ground  of  usury,  and 
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also  alleging  that  defendant  having 
no  title  to  premises  in  plaintiff's  pos- 
session forcibly  took  possession  of  part 
of  crops  and  interfered  with  tenants, 
should  not  have  been  dismissed  on  gen- 
eral demurrer.  146/732  (2)  (92  S.  E. 
52). 
Sale:  Deed  to  land,  given  to  secure  note 
for  usurious  loan,  is  void.  143/302  (84 
S.  E.  961). 
Security  deed  made  to  secure  usurious 
loan  is  void.  142/113  (1)  (82  S.  E. 
442). 

Grantee  in  security  deed  tainted 
with  usury  can  not,  as  against  maker, 
convey  good  title  even  to  bona  fide 
purchaser.     Id.  113  (2). 

If  deed  were  made  to  secure  usuri- 
ous loan  and  contained  power  to  sell 
on  failure  to  make  payment,  and  if, 
on  failure  of  debtor  to  pay,  creditor 
exercised  power  to  sell,  purchaser  did 
not  obtain  good  title  by  virtue  thereof 
as  against  maker  of  deed.  Id.  113 
(2-a). 

Mere  fact  of  making  deed,  if  in- 
fected with  usury,  did  not  estop  gran- 
tor from  asserting  invalidity  as  against 
one  purchasing  at  sale,  but  conduct 
of  maker  of  deed  in  connection  with 
deed  itself  may  be  such  as  to  work 
estoppel.     Id.   113    (2-b). 

In  suit  brought  by  purchaser  under 
power  of  sale  to  obtain  possession,  to 
which  maker  of  deed  pleaded  invalidity 
on  account  of  usury,  the  purchaser 
would  not  have  the  right  to  have  lien 
established  for  money  paid  at  the  sale. 
Id.  113   (4). 

Conveyance  to  one  as  security  for 
money  advanced  by  grantee  to  pur- 
chaser on  usurious  note  is  void  un- 
der this  section  and  section  3436. 
143/665  (2)   (85  S.  E.  840). 

Lien  created  by  trust  deed  given 
to  secure  corporate  bonds  held  en- 
forceable  by   trustee   against   corpora- 

§  3442  (a).  Interest  allowed  on  loans  to  be  repaid  in  monthly  install- 
ments. 


tion  in  favor  of  one  who  loaned  it 
money,  took  note  therefor,  and  re- 
ceived bonds  as  security,  to  amount 
actually  loaned,  with  interest,  notwith- 
standing this  section,  though  debt  was 
infected  with  usury.  144/761  (1)  (87 
8.  E.  1083). 

Where  one  loaned  money  to  be  used 
in  purchase  of  land  at  sheriff's  sale, 
and  charged  usury,  deed  to  land,  exe- 
cuted by  borrower  to  secure  payment 
of  notes  given  for  money  loaned,  is 
void;  and  such  notes  being  subsequent- 
ly reduced  to  judgment,  grantee  in  se- 
curity deed  was  not  entitled  to  ver- 
dict and  decree  giving  special  lien 
upon  land  so  conveyed.  145/243  (1) 
(88  8.  E.  973). 

Where,  on  sale  under  power  in  deed 
to  secure  debt  infected  with  secret 
usury,  purchaser  has  no  knowledge  of 
such  usury  and  owner  refuses  to  sur- 
render possession,  purchaser  can  main- 
tain action  to  recover  amount  paid  to 
grantee  in  security  deed.  145/218  (88 
8.  E.  921). 

Where  security  deed  gave  the  right 
to  redeem  on  payment  of  interest  and 
the  contract  was  infected  with  usury, 
the  deed  is  also  void  for  usury.  145/835 
(90  8.  E.  56). 

Any  usurious  contract  between  plain- 
tiff in  fi.  fa.,  the  assignee  of  notes 
given  for  borrowed  money  secured  by 
deed  of  real  estate,  and  the  borrower, 
would  not  affect  quitclaim  deed  made 
by  original  lender  to  plaintiff.  147/674, 
675  (2)  (95  8.  E.  253). 
Title,  as  used  herein,  has  meaning  of 
general  title,  signifying  interest  of  one 
predicated  upon  general  ownership. 
144/761,  766  (87  8.  E.  1083). 

Plaintiff  here  was  entitled  to  re- 
cover usurious  interest  in  suit  filed 
therefore  within  12  months  after  pay- 
ment.    15  App.  811  (1)   (84  8.  E.  211*). 


Constitutionality:  This  section  is  not 
violative  of  section  6391,  as  special 
law  on  matter  covered  by  general  law, 
nor  is  it  violative  of  section  6437  as 
containing  matter  different  from  that 
expressed  in  title,  nor  is  it  violative 
of  section  6673,  as  denying  citizens  of 


other  States  right  to  lend  money  in 
this  8tate.  143/530  (1-3)  (85  S.  E. 
749);  16  App.  592  (1)  (85  8.  E.  952). 
"Installment  plan,"  as  used  in  title  of 
this  act  reading,  "An  act  to  author- 
ize any  person  lending  money  to  be 
repaid  on  the  installment  plan  to  ag- 
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gregate  the  principal  and  interest," 
embraces  the  words  **  monthly  install- 
ments," as  used  herein.  143/530,  536 
(85  S.  E.  749). 
Becorery:  Where  lender,  on  three  in- 
stallments being  past  due  and  un- 
paid, elected  to  sue  for  entire  amount 

§  3444.  Bate  greater  than  five  per 

Choses  in  action:  This  section  does  not 
prohibit  sale  and  assignment  of  choses 
in  action  arising  ex  contractu.  17 
App.  459  (1)   (87  8.  E.  754). 

Loan:  Lien  of  chattel  mortgage  exe- 
cuted prior  to  act  of  1916,  amending 
section  3438,  as  security  for  loan  of 
money,  for  use  of  which  interest  at 
rate  greater  than  5%  per  month  has 
been  reserved  or  charged,  may  be  as- 
serted for  the  principal  and  lawful 
interest  on  the  debt.  20  App.  802  (2) 
(93  8.  E.  638). 

Where  chattel  mortgage  to  secure 
loan  of  money,  for  use  of  which  in- 
terest at  rate  greater  than  5%  per 
month  has  been  reserved  or  charged, 
has  been  executed  since  the  act  of 
1916,  amending  section  3438,  lien  may 
be  asserted  for  principal  amount 
actually  loaned  or  advanced.  20  App. 
802   (2)    (93  8.  E.  538). 


of  loan,  it  could  not  recover  specified 
12%  interest,  but  could  only  recover 
legal  interest  from  date  of  loan,  cred- 
iting under  ordinary  rule  of  partial 
payments  any  payments  made.  143/530 
(4)  (85  S.  E.  749);  16  App.  592  (2) 
(85  S.  E.  952). 

cent,  per  month  punished. 

Salary:  Borrower  can  not  maintain  ac- 
tion in  equity  for  surrender  and  can- 
cellation of  usurious  salary  assignment, 
and  for  injunction  against  lender  **  fil- 
ing*' it  with  borrower's  employer 
(whose  custom  is  to  discharge  em- 
without  payment  or  tender  of  actual 
ployecs  who  assign  their  salaries), 
money  received,  with  lawful  interest. 
146/364  (91  8.  E.  116). 

Validity  of  mortgage:  Fact  that  charg- 
ing or  taking  of  interest  in  excess  of 
5%  per  month  is  made  a  misdemeanor, 
punishable  by  fine  and  imprisonment, 
does  not  render  mortgage  absolutely 
void.     20  App.  802  (2)  (93  8.  E.  538)." 

Wages:  This  section  does  not  prohibit 
sale  of  salary  or  wages.  17  App.  459 
(1)    (87  8.  E.  754). 

This  section  did  not  affect  right  to 
charge  greater  rate  of  discount  on  sale 
of  salary  or  wages  than  five  per  cent. 
Id. 


ARTICLE  2. 
Business  of  Loans  on  Personal  Property. 


§  3460.  Usury,  how  considered. 

Payment:      Sustaining    of    demurrer    to 

equitable    petition    seeking    to    enjoin 

defendants    from    suing    petitioner    or 

causing  issuance  of  garnishment  proc- 
ess  will    not   prevent    proper   idea   of 

payment    in   action    on    usurious   note, 

142/609,  610  (6)   (83  8.  E.  272). 
Pleading:      Petition    here    in    action    to 

recover    usury    paid    was    demurrable, 

where  character  of  contracts  between 

the   parties   could   not   be    determined 

therefrom.    142/609  (5)  (83  8.  E.  272). 
Allegations  that  petitioner  had  bor- 

§  3465.  Pledge  of  unearned  wages  or  salary  unlawful. 

Applied.     14  App.  319  (80  8.  E.  696).  plete    assignment    of    wages    not    yet 

Blanks:     Present  conveyance  of  author-  earned  is  void,  when  signed  in^  blank, 

ity  to  execute  salary  order  or  to  com-  15  App.  663  (2)   (84  S.  E.  147). 


rowed  money  from  others  characterized 
as  ''money  sharks'*  and  paid  usury 
to  them  until  he  had  exhausted  his 
borrowing  capacity  were  irrelevant  in 
action  to  recover  usury  paid  and  to 
enjoin  defendants  from  suing  peti- 
tioner or  causing  garnishment  to  issue. 
Id.  609,  610  (7). 

Pleadings  here  were  insufficient  to 
make  out  case  entitling  plaintiff  to 
enjoin  defendant  from  causing  garnish- 
ment process  to  issue.  Id.  609,  610  (6). 
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CHAPTER  13. 
Of  Bailments. 


ARTICLE  1. 
General  Principles. 


§  3467.  (§  2894.)  Definition. 

Check:  Where  note  of  merchant  was  sent 
through  bank  for  collection,  and  he 
wrote  to  original  payee,  inclosing  new 
note  for  amount  due  and  requesting 
payee  to  help  him  along  and  send  check 
in  time  to  pay  note,  and  check  was 
sent  with  statement  that  it  was  to 
take  care  of  such  note,  and  check  was 
deposited  to  his  credit,  amount  so  re- 
ceived constituted  trust  fund,  and  was 


not  subject  to  garnishment  by  other 
creditors.  19  App.  61  (90  S.  E.  975). 
Bedellver:  Person  who  promised  ad- 
ministrator to  hold  property  for  him 
and  not  part  with  it  without  order, 
but  who  subsequently  delivered  to 
third  person,  was  liable  to  adminis- 
trator for  loss  thereby  occasioned.  14 
App.  597  (1)    (81  S.  E.  800). 


§  3468.  (§  2895.)  Property  in  bailee. 


Damages:  Bailee  of  mule  for  hire,  who 
has  possession  of  animal  under  con- 
tract from  day  to  day,  but  returns  it 
every  night  to  owner  for  keeping  over 
night,  may,  in  suit  against  third  party 
for  animal's  death,  recover  full  value 
of  animal  for  use  of  owner,  and  also, 
for  his  own  use,  any  damage  to  his 
right  of  possession  or  to  his  special 
property  right,  including  expenses  in- 
curred by  him  for  medical  treatment 
to  animal  made  necessary  by  injuries 
resulting  from  defendant's  tortious 
act.  24  App.  725,  726  (3)  (102  S.  E. 
182). 

Lessee:  By  the  term  ** lessee,"  as  used 
in  section  448  (oooo).  Penal  Code,  is 
meant  one  who  has  some  property  in 
the  vehicle  or  conveyance  which  itself 
may  be  subject  of  condemnation,  as 
distinguished  from  mere  *' bailee*' 
with  special  property  in  the  vehicle  or 
conveyance  entrusted  to  him.     149/667 

§  3469.  (§  2896.)  Burden  of  proof. 

stated.  13  App.  617  (2)  (79  S.  E. 
589),  753  (1)  (79  S.  E.  947). 
Bank:  Where  facts  which  defendant  re- 
lied on  to  show  negligence  on  part  of 
bank  and  its  officers  to  which  cotton 
was  turned  over  as  collateral  security 
for  notes  were  undisputed,  and  showed 
affirmatively  that  the  officers  failed  to 
exercise  any  degree  of  care  whatever 


(3)  (101  S.  E.  795);  24  App.  714  (3) 
(102  8.  E.  136). 
PoBsession:  Bailee  entitled  to  possession 
of  property  bailed  has  such  special  in- 
terest therein  as  entitles  him  to  main- 
tain in  his  own  name  suit  against  third 
party  for  loss  or  destruction  of  prop- 
erty; such  recovery,  however,  is  for 
use  or  benefit  of  owner.  24  App.  725 
(1)  (102  S.  E.  182). 

Fact  that  bailee  entitled  to  posses- 
sion of  property  bailed  has  paid  bailor 
value  of  property  destroyed  does  not 
affect  right  of  action  against  third 
party  for  loss'  or  destruction  of  prop- 
erty.   24  App.  725  (1)  (102  S.  E.  182). 

Bailee  may  maintain  right  of  action 
for  loss  or  damage  resulting  from  in- 
jury to  his  right  of  possession  or  other 
special  property  right  in  property  bail- 
ed. 24  App.  725,  726  (2)  (102  S.  E. 
182). 


for  preservation  of  property  bailed, 
charge  of  court  that  such  officers  were, 
as  matter  of  law,  negligent  in  the 
premises,  was  not  erroneous,  the  court 
having  left  it  to  the  jury  to  determine 
whether  evidence  relied  on  by  defend- 
ant to  show  such  negligence  was  true. 
20  App.  39,  40   (4)   (92  S.  E.  398). 


Digitized  by 


Google 


§§  3470-3472      FOURTH  TITLE— CHAP.  13,  ART.  1. 


982 


Of  bailments;  general  prineiples. 


Carrier:  Evidence  in  bailor's  aetion  for 
loss  of  two  freight  cars  from  the  giv- 
ing way  of  a  trestle  held  to  show  that 
the  cause  of  the  wreck  was  the  de- 
fective and  unsafe  condition  of  the 
trestle,  and  not  any  defect  in  the  cars. 
13  App.  753  (3)   (79  8.  E.  947). 

Cotton:  Where  cotton  is  delivered  by 
owner  to  another  to  be  ginned  for  a 
specific  price,  there  is  a  bailment  for 
hire,  and  where  cotton  is  lost  by  bailee 
burden  is  upon  him  to  show  due  care 
and  diligence  in  protecting  and  keep- 
ing it.     22  App.  96  (1)   (95  S.  E.  320). 

Loss:  Where  bailee  for  hire  is  sued  for 
value  of  property,  loss  of  which  it  is 
alleged  was  occasioned  by  his  negli- 
gent failure  to  perform  duty  expressly 
imposed  by  terms  of  bailment,  and 
loss  of  property  is  made  to  appear, 
burden  is  upon  him  to  show  that  such 
degree  of  care  has  been  exercised.  22 
App.  193,  194  (3)   (95  S.  E.  752). 

Process:  Bailee,  in  action  against  him 
by  bailor  to  recover  property  deposited 


with  him,  may  set  up  as  defense  that 
property  was  taken  from  him  upon 
legal  process  fair  on  its  face,  provided 
that  bailee  did  not  fail  in  any  duty 
property  owing  to  bailor  and  that 
bailor,  if  not  party  to  that  proceeding, 
had  been  given  full  and  ample  notice 
thereof.  23  App.  307  (1)  (98  8.  E. 
228). 
Surrender:  Where  bailee  shows  that 
suit  for  property  had  been  instituted 
by  a  third  person  and  that  he  prompt- 
ly notified  bailor  thereof  and  was  pro- 
ceeding to  defend  right  and  claim  of 
bailor,  fact  that  he  then  proceeded, 
with  knowledge  of  bailor,  to  surrender 
property  to  levying  officer,  in  accord- 
ance with  one  of  his  options  under  the 
law  in  such  cases,  did  not  amount  to 
conversion  such  as  would  render  him 
liable  in  action  of  trover,  but  sup- 
ported finding  in  bailee's  favor  that 
he  had  exercised  degree  of  ordinary 
diligence  required  of  him.  23  App. 
307  (1)   (98  8.  E.  228). 


§  8470.  (§  2897.)  Care  and  diligence. 


Bank:  Where  facts  which  defendant 
relied  on  to  show  negligence  on  part 
of  bank  and  its  officers  to  which  cot- 
ton was  turned  over  as  collateral  se- 
curity for  notes  were  undisputed,  and 
showed  affirmatively  that  the  officers 
failed  to  exercise  any  degree  of  care 
whatever  for  preservation  of  property 
bailed,  charge  of  court  that  such  of- 
ficers were,  as  matter  of  law,  negligent 
in  the  premises,  was  not  erroneous,  the 
<*ourt  having  left  it  to  the  jury  to 
determine  whether  evidence  relied  on 
by  defendant  to  show  such  negligence 
was  true.  20  App.  39,  40  (4)  (92 
8.  E.  398). 

Mule:  Deputy  sheriff  who  levied  on 
mule,    and    carried    same    away    into 

S  3471.  (S  2898.)  Ordinary. 

stated.     141/140  (2)   (80  8.  E.  655). 
Definition:      Ordinary   diligence    is   vari- 
able term,  and  is  such  diligence  as  is 
adjusted    to    and    befits    circumstances 
which    require    exercise    of    reasonable 

§  3472.  (§  2899.)  Extraordinary. 

(Mted.      15    App.    751,    753    (84    8.    E. 
198). 


strange  community,  after  refusing  to 
accept  bond,  was  liable  in  damages 
where,  after  being  expressly  cautioned 
by  owner  not  to  turn  mule  into  a  lot 
or  put  it  under  wire  fence,  because 
it  would  jump  and  w.ould  not  stay 
under  wire  fence,  he  turned  it  into  a 
lot  and  the  mule  ran  into  a  wire  fence 
and  broke  its  neck.  19  App.  529  (1) 
(91  8.  E.  930). 
Officer  entrusted  by  law  with  possession 
of  personal  property  is  liable  to  owner 
of  that  property  for  negligence  in  per- 
formance of  his  trust  or  duty,  or  for 
fraud  or  neglect  in  the  execution  of 
his  office.  19  App.  529,  530  (91  S.  E. 
930). 


care,  foresight,  and  prudence.     14  App. 
35  (81  8.  E.  387). 
Hire:    Bailee  for  hire  is  chargeable  with 
duty   of   ordinary   diligence.     22   App. 
193,  194  (3)   (95*8.  E.  752). 


Hire:      Extraordinary    diligence    is    not 
required   of   bailee   under  contract   of 
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hire;  and  on  trial  of  action  against 
such  a  bailee  hj  bailor  it  was  error 
to  give  in  charge  Code   definition  of 

§  3474.  (§  2901.)  Due  care  in  child. 


such  diligence.     24  App.  178  (2)   (100 
8.  E.  236). 


Stated.  140/727  (5)  (79  8.  E.  836). 
Age:  Children  are  only  required  to 
exercise  such  care  for  their  own  safety 
as  may  reasonably  be  expected  in  view 
of  their  age  and  condition.  20  App.  8, 
11  (92  8.  E.  772). 

Child  less  than  fourteen  years  of  age 
is  not  bound  to  exercise  ordinary  care 
exacted  of  every  prudent  man,  but  only 
to  exercise  due  care  according  to  his 
age  and  capacity;  such  care  as  the 
capacity  of  the  particular  child  en- 
ables it  to  use  naturally  and  reason- 
ably, is  what  the  law  requires.  21 
App.  315   (1)    (94  8.  E.  287). 

Charge  in  action  by  child  of  tender 
years  against  employer  for  personal 
injuries  that  "if  the  plaintiff,  the  law 
says,  by  ordinary  care  could  have 
avoided  the  consequences  to  himself 
caused  by  the  defendant's  negligence, 
if  shown,  he  is  not  entitled  to  re- 
cover," was  erroneous  as  placing  upon 
the  injured  child  the  burden  of  exercis- 
ing ' '  ordinary ' '  care  instead  of  '  *  due '  * 
care  exacted  by  law  of  person  of  his 
age,  experience,  intelligence,  etc.  21 
App.  315  (3)   (94  8.  E.  287). 


A  servant  who  is  over  fourteen  years 
of  age  is  presumptively  chargeable 
with  same  degree  of  diligence  for  his 
own  safety  as  an  adult  engaged  in 
the  same  work.  21  App.  558  (1)  (94 
8.  E.  821). 

8ervant  nineteen  years  old,  of  fair 
education  and  training,  chargeable  with 
same  degree  of  diligence  for  own  safe- 
ty as  adult  engaged  in  same  work.  23 
App.  408  (1)   (98  8!  E.  419). 

Child  only  two  and  a  half  years  old 
is  incapable  of  contributory  negli- 
gence. 24  App.  411  (2)  (101  8.  E.  2). 
Cliange  of  employment:  Where  suit  for 
damages  is  maintained  in  minor's  own 
behalf,  fact  that  employer  might  have 
changed  work  and  duties  of  employ- 
ment would  not  relieve  plaintiff  of 
duty  to  exercise  that  degree  of  intelli- 
gence, knowledge,  and  judgment  actual- 
ly possessed  by  him;  proof  of  such 
change  of  employment  would  not  of 
itself  furnish  ground  of  recovery 
where  it  appears  that  injury  was 
brought  about  by  plaintiff's  own  in- 
excusable negligence.  23  App.  299  (2) 
(98  8.  E.  192). 


§  3475.  (§  2902.)  Imputable  negligence. 


Driver:  While  evidence  here  clearly 
showed  that  chauffeur  of  sight-seeing 
automobile,  in  attempting  to  cross 
track  in  front  of  rapidly  approaching 
train,  was  lacking  in  ordinary  care  for 


his  own  safety  and  that  of  his  pas- 
sengers, under  facts  as  disclosed  by 
record  his  negligence  could  not  be  im- 
puted to  his  passengers.  18  App.  261 
(5)   (89  8.  E.  383). 


ARTICLE  2. 
Of  Hiring. 


§  3476.  (§  2903.)  Contract  of  hiring. 

Special  purpose:  Contract  founded  upon 
consideration,  whereby  goods  are  in- 
trusted to  another  for  execution  of 
special  purpose,  after  which  they  are 


to  be  returned  to  one  making  delivery, 
constitutes  person  receiving  them 
bailee  for  hire.  22  App.  193  (1)  (95 
8.  E.  752). 


§  3479.  (§  2906.)  Obligations  of  the  bwlor. 


Iiiyery-stable  keeper  is  not  common  car- 
rier of  passengers,  and  is  bound  only 


to  exercise  ordinary  care  and  diligence. 
13  App.  284  (2)  (79  8.  E.  77). 
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Where  one  hires  for  use  of  himself 
and  family  a  vehicle  ordinarily  used 
for  the  carriage  of  several  persons,  the 
owner  owes  to  each  member  of  the 
family  using  the  vehicle  the  same 
degree  of  care  as  is  owing  to  the  per- 


son to  whom  the  vehicle  is  let.  Id. 
284  (3). 
Secret  fault:  Bailor  for  hire  impliedly 
warrants  that  thing  bailed  is  free 
from  any  secret  fault  rendering  it 
unfit  for  purpose  for  which  intended. 
14  App.  134   ^2)    (80  8.  E. 


§  3480.  (§  2907.)  Engagement  of  the  hirer. 


Animals:  On  trial  of  action  for  damages 
against  hirer  of  mule  which  it  was 
alleged  was  taken  sick  while  in  his 
possession  and  was  worked,  mistreated, 
and  neglected  by  him  until  it  died,  it 
was  error  to  charge  that  in  cases  of 
loss  presumption  of  law  is  against 
bailee,  and  no  excuse  avails  him  un- 
less it  was  occasioned  by  the  act  of 
God,  and  that  in  order  for  bailee  to 
avail  himself  of  the  act  of  God,  he 
must  establish  not  only  that  such  act 
occasioned  the  loss,  but  that  his  own 
negligence  did  not  contribute  thereto. 
24  App.  178  (3)    (100  8.  E.  236). 

Instruction:  Where  there  was  evidence 
which  would  have  authorized  finding 
that  bailment  was  one  for  hire,  court 
erred  in  assuming  as  matter  of  law 
that  bailment  was  gratuitous,  and  in 
charging  that  defendant  bailee  would 


be  liable  for  gross  negligence  only.  18 
App.  646   (1)   (90  8.  E.  223). 

Court  here  should  have  charged  jury 
that  if  they  found  bailment  to  be  for 
hire,  burden  of  proof  would  be  upon 
defendant  company  to  show,  by  pre- 
ponderance of  evidence,  that  it  had 
exercised  ordinary  care  and  diligence. 
18  App.  646   (1)    (90  8.  E.  223). 

Where  all  evidence  submitted  de- 
manded finding  that  defendant  com- 
pany had  used  ordinary  care  and  dili- 
gence, error  in  assuming  as  matter  of 
law  that  bailment  was  gratuitous  one 
and  in  charging  jury  that  defendant 
bailee  would  be  liable  for  gross  negli- 
gence only  was  not  such  that  verdict 
in  favor  of  defendant  company  would 
be  reversed.  18  App.  646  (2)  (90  8. 
E.  223). 


§  3482.  (§  2909.)  For  torts,  who  may  sue. 


Bight  of  action:  Bailee  of  mule  for  hire, 
who  has  possession  of  animal  under 
contract  of  bailment  from  day  to  day, 
but  returns  it  every  night  to  owner 
for    keeping     over     night,     has     such 

§  3485.  (§  2912,)  Reletting. 

Cited.     148/153,  155  (96  8.  E.  131). 

§  3488.  (§  2915.)  Rule  of  duty. 

Care  required:  Where  owner  of  mule 
leaves  it  with  blacksmith  to  be  shod, 
duty  rests  on  latter  to  exercise  or- 
dinary care  for  safety  of  animal  and 
to  employ  skill  in  the  work.  142/668, 
669  (3)   (83  8.  E.  521). 

Pleading:  Petition  in  action  against 
blacksmith  for  killing  mule  while  in 
his  possession  to  be  shod,  alleging 
breach  of  duty  through  failure  ^  to 
exercise  ordinary  care  in  carrying  out 
th  bailment,  and  resulting  injuries, 
was  sufficient  as  against  general  demur- 
rer.    142/668,  669  (3)    (83  8.  E.  521). 


special  interest  in  bailment  as  entitles 
him  to  maintain  suit  against  third 
party  for  animal's  death.  24  App.  725, 
726   (3)    (102  8.  E.  182). 


Petition  considered  in  its  entirety 
stated  action  ex  delicto,  founded  on 
breach  of  duty  springing  from  viola- 
tion of  contract  of  bailment.  Id. 
669  (2). 

Petition  was  subject  to  appropriate 
special  demurrer  where  it  failed  to 
allege  particular  act  of  negligence 
relied  on.     Id.  669  (4). 

Allegation  that  defendant  caused 
mule  to  be  thrown  down  while  being 
shod,  thereby  killing  it,  was  sufficient 
here  to  constitute  allegation  of  specific 
acts  of  negligence.     Id.  669  (5). 
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ARTICLE  3. 
Of  Deposits. 


§  3501.  (§  2928.)  Deposits  for  hire. 

stated.     13  App.  456  (1)   (79  S.  E.  235). 

§  3502.  (§  2929.)  Factor's  lien. 

Definition:  Factor  is  one  who  not  only 
receives  goods  and  merchandise  for 
hire,  but,  being  entrusted  with  the 
possession,  control,  and  disposal  of  the 
goods  of  his  principal  for  a  commis- 
sion, has  a  lien  for  all  advances  made 
thereon  and  expenses  incurred  in  re- 
spect thereto.  22  App.  455  (1)  (96  S. 
E.  347). 

Diligence:       Under  contract  of  bailment 

^  here  authorizing  sale,  bailee  not  li- 
able for  such  damages  to  goods  as 
were  naturally  incident  to  efforts  to 
sell  same  according  to  custom  of  trade. 
15  App.  658  (3)   (84  S.  E.  163). 

Sale:  Where  cotton  factor  has  ad- 
vanced large  sums  so  that  his  inter- 
est in  cotton  equals  or  exceeds  that 
of  the  owner,  he  may  exercise  his  dis- 
cretion as  to  time  of  selling  cotton 
even  in  all  disregard  of  owner's  in- 
structions, providing  he  acts  with  due 
regard  both  to  his  own  interest  and 
that  of  the  owner.  13  App.  425,  426 
(3)   (79  S.  E.  912). 

Contract  of  bailment  authorizing 
sale  of  goods  here  authorized  hain- 
dling  of  goods  according  to  usual 
methods  adopted  to  facilitate  sales  and 
not  to  require  that  bailee  store  them 
away.  15  App.  658  (2)  (84  S.  E.  163). 
Cotton  factors,  who  had  sold  cotton 
in  accordance  with  general  usage  to 
reimburse  themselves  for  advances, 
not  liable  where  they  deemed  security 

§  3503.  (§  2930.)  Warehonseman. 

Cliarge:  Where  suit  against  warehouse- 
man is  based  solely  upon  alleged  breach 
of  expressed  contract,  and  court  prop- 
erly charges  jury  upon  rules  of  law  per- 
taining to  rights  of  plaintiff  and 
liability  of  defendant  under  conten- 
tions as  made,  it  is  not  error  to  omit 
to  charge  principle  of  law  embodied  in 
this  section.  22  App.  507  (2)  (96  S. 
E.  330). 


insufficient  and  customers  had  failed  to 
deposit  more  margins.  17  App.  57  (1) 
(86  S.  E.  256). 

Where  factors  have  made  advances, 
they  are  not  bound  to  hold  goods,  if 
customer  fails  to  deposit  margins  re- 
quired.    Id.  57  (2). 

Where  factors  were  warranted  in 
selling  property  consigned,  that  cus- 
tomer was  solvent  and  that  factors 
held  his  note  is  no  ground  for  relief. 
Id.  57  (3). 

In  absence  of  contract  whereby  fac- 
tors were  bound  to  hold  cotton  as  in- 
structed by  customer,  they  were  not 
bound  so  to  hold  it,  where  customer 
failed  to  deposit  margins  necessary  to 
hold  it  after  he  had  been  notified  to 
do  so.     19  App.  323  (1)   (91  S.  E.  446). 

Factor  may,  as  general  rule  and  in 
accordance  with  usages  of  trade,  sell 
sufficiency  of  goods  entrusted  to  him 
in  order  to  liquidate  his  demands  for 
advances  made  and  expenses  incurred. 
22  App.  455  (1)   (96  8.  E.  347). 

Even  though  factor's  agency  be 
coupled  with  an  interest,  if  there 
should  be  an  express  contract  whereby 
goods  are  to  be  held  until  sale  is  au- 
thorized, factor  is  bound  by  terms  of 
agreement  as  actually  made,  and  is 
liable  to  owner  for  any  damages  which 
may  be  sustained  by  reason  of  an  un- 
authorized sale.  22  App.  455  (1)  (96 
S.  E.  347). 


Conversion:  Where  bailee  shows  that 
suit  for  property  had  been  instituted 
by  a  third  person  and  that  he  prompt- 
ly notified  bailor  thereof  and  was 
proceeding  to  defend  right  and  claim 
of  bailor,  fact  that  he  then  proceeded, 
with  knowledge  of  bailor,  to  surrender 
property  to  levying  officer,  in  accord- 
ance with  one  of  his  options  under  the 
law   in  such  cases*  did  not  amount  to 


Digitized  by 


Google 


§3510 


FOURTH  TITLE— CHAP.  13,  ART.  3. 


986 


Of   deposits. 


conversion  such  as  would  render  him 
liable  in  action  of  trover,  but  supported 
finding  in  bailee's  favor  that  he  had 
exercised  degree  of  ordinary  diligence 
required  of  him.  23  App.  307  (1)  (98 
S.  E.  228). 

Fire:  Warehouseman  agreeing  to  insure 
cotton  which  was  subsequently  de- 
stroyed by  fire,  is  liable  for  full  value, 
though  acting  in  good  faith  in  com- 
promising with  the  insurers  on  policies 
covering  cotton,  and  not  being  guilty 
of  negligence,  and  though  failing  to 
insure  the  particular  cotton.  13  App. 
621  (79  8.  E.  584). 

Insurance:  Warehouseman  liable  for 
damages  to  goods,  if  he  commits 
breach  of  duty  to  insure  imposed  by 
contract  or  custom.  140/669  (1)  (79 
8.  E.  474). 

If  warehouseman  insures  goods  and 
collects  money  from  insurer  for  loss, 
he  holds  funds  so  collected  for  bene- 
fit of  insured  customers  or  those  who 
may  have  succeeded  to  their  rights, 
subject  to  legitimate  charges.  Id.  669 
(2). 

Where  at  time  of  fire  only  part  of 
goods  in  storage  are  insured,  and  fire 
renders  some  of  the  goods  incapable 
of  identification,  fund  derived  from 
sale  of  such  goods  by  warehouseman 
will  be  held  by  warehouseman  for 
benefit  of  all  the  owners  of  the  goods 
whether  included  among  the  insured  or 
uninsured  class.    Id.  669   (3). 

If  warehouseman  breached  duty  to 
insure  by  failure  to  insure  for  as  much 
as  duty  required,  he  is  liable  to  insur- 
ing customers  severally  to  the  extent 
of  the  deficiency  of  the  insurance.  Id. 
669  (5). 

Equity  will  entertain  one  suit  for  an 
accounting  with  all  the  customers,  and 
for  individual  recoveries  of  damages 
over  and  beyond  the  amounts  appor- 
tioned to  each  of  the  customers  under 
such  accounting.    Id.  669  (6). 


Where  it  appeared  that  duty  to  in- 
sure covered  only  a  period  of  thirty 
days,  commencing  on  date  of  storage 
of  the  goods,  erroneous  to  overrule 
special  demurrer  complaining  that  pe- 
tition failed  to  allege  the  several  dates 
on  which  the  goods  were  stored.  Id. 
669,  670    (7). 

Where  warehouse  company  breaches 
agreement  to  insure  at  fiill  value  cot- 
ton stored  with  it,  and  cotton  is  de- 
stroyed by  fire,  company  is  liable  to 
owner  for  full  value  thereof,  less  legiti- 
mate charges.  144/598  (1)  (87  S.  E. 
804). 

Lien:  Warehouseman  has  special  lien, 
and  may  retain  possession  of  property 
stored  until  payment  of  charges  and 
presentation  of  warehouse  receipt  or 
giving  of  indemnity  bond  if  receipt  be 
lost.  17  App.  589  (87  8.  E.  845).  ^ 
Warehouseman's  lien  for  storage 
charges  on  property  deposited  with 
him  is  not  superior  to  exemption  rights 
established  by  setting  it  apart  as  home- 
stead property,  although  it  be  set  apart 
after  accrual  of  storage  charges;  in 
such  case  the  warehouseman  has  only 
a  lien,  and  not  such  a  property  right 
as  will  defeat  the  exemption.  20  App. 
149  (92  8.  E.  761). 

Process:  Bailee,  in  action  against  him 
by  bailor  to  recover  property  deposited 
with  him,  may  set  up  as  defense  that 
property  was  taken  from  him  upon 
legal  process  fair  on  its  face,  provided 
that  bailee  did  not  fail  in  any  duty 
properly  owing  to  bailor  and  that 
bailor,  if  not  party  to  that  proceeding, 
had  been  given  full  and  ample  notice 
thereof.  23  App.  307  (1)  (98  8.  E. 
228). 
Becelpt  of  warehouseman,  providing  that 
cotton  was  held  subject  to  presenta- 
tion of  receipt  only,  was  subject  to 
proof  that  by  a  recognized  local  cus- 
tom, defendant  undertook  to  insure  all 
cotton  in  his  warehouse.  13  App.  621 
(79  8.  E.  584). 


§  3510.  (§  2937.)  Deposit  of  valuables. 


Negligence:  Where  innkeeper  provided 
safe  and  posted  notice  as  required,  he 
was  not  liable  for  articles  stolen  from 
bed  room  because  of  negligence  in 
providing  suitable  lock  on  door  or  in 


placing  fire  escape  so  as  to  afford  easy 
access  to  room.     141/530  (2)   (81  8.  E. 
874);  14  App.  618  (82  8.  E.  155). 
Valuable  articles:  Diamond  rings,  watch- 
bracelet,  and  topaz  chain   and  watch 
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are  valuable  articles,  and  where  guest 
placed  them  on  bureau  in  her  room  and 
they  were  stolen,  innkeeper  who  had 


complied  with  this  section  was  not 
liable.  141/530  (1)  (81  S.  E.  874);  14 
App.  618  (82  S.  E.  155). 


§  3515.  (§  2943.)  Keep^  of  livery-stable. 


Diligence:  Livery-stable  keeper  should 
exercise  extraordinary  diligence  for 
protection  and  safe-keeping  of  mule 
entrusted  to  him.  143/495  (85  S.  E. 
694). 

Livery-stable  keepers  who  let  ani- 
mals and  vehicles  for  hire  are  bound 
only  to  exercise  ordinary  care  and 
diligence.  13  App.  284  (2)  (79  S.  E. 
77). 

Livery-stable  keepers  are  bound 
only  to  exercise  ordinary  care  and 
diligence  in  providing  animal  suitable 
for  purpose  for  which  it  is  hired.  14 
App.  134  (1)    (80  8.  E.  666). 

Burden  is  on  plaintiff  to  prove  that 
defendant  was  lacking  in  ordinary 
care  in  furnishing  him  animal  unsuited 


for  purpose  for  which  hired.  Id.  134, 
135  (4). 
Personal  injuries:  Where  person  other 
than  one  to  whom  animal  is  hired  is 
injured  from  vicious  propensities  of 
animal  he  can  not  recover  unless  owner 
knew,  or  had  reasonable  grounds  to 
know,  of  such  propensities,  and  was 
wanting  in  ordinary  care  to  protect 
public  from  injury  therefrom.  14  App. 
134,  135  (3)  (80  S.  E.  666). 

Where  one  hiring  animal  from 
livery-stable  keeper  shows  that  injuries 
resulted  from  animal's  disposition  and 
that  defendant  was  lacking  in  ordi- 
nary care  in  furnishing  animal  un- 
suited for  purpose  for  which  hired,  he 
need  not  prove  scienter.  Id.  134, 
135  (4). 


ARTICLE  5. 
Pledges  and  Pawns. 


§  3528.  (§  2956.)  What  is  a  pawn. 

Cited.     144/761,  766   (87  S.  E.   1083); 

17  App.  631,  632   (87  8.  E.  918). 
Stated.     18  App.    639    (3)    (90    8.    E. 
79);  22  App.  455,  456   (2)   (96  8.  E. 
347). 

Collateral  means  additional,  subsidiary 
security  for  principal  obligation, 
standing  by  principal  promise  as 
cumulative  means  for  securing  debt. 
17  App.  652,  655  (88  8.  E.  33),  citing 
2  Words  &  Phrases  1253. 

Electricity:  Where  electric  service  was 
discontinued  for  default  in  payments 
by  customer  while  he  had  sum  on 
deposit  as  collateral  security,  com- 
pany could  recover  its  meter  and 
electric  lamps  from  customer.  17  App. 
652,  655  (88  S.  E.  33). 

Eyldence:  Where,  in  trover  to  recover 
personalty   which   defendants   claimed 

§  3529.  (§  2957.)  Pledge  of  notes. 

Cited.     144/761,  766  (87  S.  E.  1083). 
Amount:    Where    holder    of    negotiable 
note,  who  has  received  it  from  payee 


was  deposited  as  collateral  security,  it 
appeared  that  plaintiff  was  indebted 
on  open  account,  and  defendants  could 
retain  property  until  debt  was  paid, 
evidence  that  note  was  invalid  was  im- 
material. 14  App.  299  (2)  (80  S.  E. 
697). 

Lien:  Where  securities  are  pledged  to 
bank  to  secure  payment  of  particular 
loan  or  debt,  bank  has  no  lien  on  them 
to  secure  payment  of  general  balance 
due  to  it  from  pledgor,  nor  for  pay- 
ment of  any  other  claim  or  indebted- 
ness than  one  for  which  they  were 
specifically  pledged.  18  App.  515  (1) 
(89  S.  E.  1051). 

Sale  is  distinguishable  from  ''pledge'' 
or  "pawn,"  in  that  in  former  title 
passes,  while  in  latter  it  does  not  pass. 
16  App.  249  (1)  (85  S.  E.  86). 


as  collateral  security,  sues  maker,  if 
latter  has  valid  defense  against  orig- 
inal payee  he  can  by  appropriate  plea 
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set  it  up,  and  if  it  be  sustained,  holder 
can  recover  no  more  than  debt  which 
collateral  secured;  presumption  is  that 
secured  debt  is  sufficient  to  consume 
collateral,  and  onus  of  pleading  and 
proving  less  amount  and  maker's  equity 
against  original  payee  is  on  defend- 
ant. 18  App.  515  (2)  (89  S.  E.  1051). 
Where,  after  allowing  reduction  on 
note,  claimed  by  defendant  on  account 
of  alleged  failure  of  consideration, 
there  was  evidence  from  which  jury 
could    find     that      remaining     unpaid 

§  3530.  (§  2958.)  Sale  by  pawnee. 

Cited.     144/761,   766   (87   S.   E.   1083); 
17  App.  631,  637   (87  S.  E.  918). 

Notice:  Unless  otherwise  provided  by 
contract,  pledged  prop)erty  can  not 
be  sold  until  after  thirty  days'  notice 
to  pledgor  of  intention  to  sell.  22 
App.  455,  456  (2)  (96  S.  E.  347). 

Becoupment:  Where  suit  is  brought  by 
pledgee  for  balance  due  on  obligation, 
after  giving  credit  for  net  proceeds 
from  sale  of  property  pledged,  de- 
fendant can  elect  to  set  up  by  way  of 
recoupment  a  conversion  of  the  prop- 
erty, by  showing  noncompliance  with 
rules  governing  such  a  sale.  22  App. 
455,  456  (3)   (96  S.  E.  347). 

Where  suit  is  brought  by  pledgee  for 
balance  due  on  obligation,  after  giving 


balance  of  indebtedness  specifically 
secured  by  note  was  less  than  amount 
of  recovery  in  favor  of  transferee  hold- 
ing note  as  collateral,  onus  of  plead- 
ing and  proving  that  a  less  amount 
than  amount  of  verdict  rendered  in 
favor  of  transferee  was  due  by  orig- 
inal payee  to  such  transferee  was  suffi- 
ciently carried.  18  App.  515,  516  (2-a) 
(89  S.  E.  1051). 
Value:  Pledgee  of  collateral  note  is 
holder  for  value.  16  App.  706,  720 
(86  S.  E.  49). 


credit  for  net  proceeds  from  sale  of 
property  pledged,  measure  of  damages, 
where  defendant  sets  up  by  way  of 
recoupment  conversion  of  property,  by 
showing  noncompliance  with  rules 
governing  sale,  is  difference  between 
amount  of  credit  allowed  and  actual 
value  of  property  at  time  of  sale.  22 
App.  455,  456  (3)  (96  S.  E.  347).  Id. 
Where  jury  is  authorized  to  find 
that  sale  was  made  at  time  when  it 
could  be  legally  effected,  noncom- 
pliance with  statutory  requirements 
governing  sale  will  not  authorize  de- 
fendant to  recover  by  way  of  recoup- 
ment difference  between  value  of  prop- 
erty at  time  of  sale  and  its  value  at 
subsequent  date.     Id. 


§  3531.  (§  2959.)  Use  of  goods  pawned. 


Cited.     144/761,  766  (87  S.  E.  1083). 

Dividend:  Where  creditor  of  insolvent 
bank  holds  collateral  security  for  por- 
tion of  debt,  and  receiver  of  bank 
realizes  from  its  assets  amount  of  cash 
to  be  applied  to  its  debts,  creditor  is 
not  entitled  to  dividend  upon  entire  in- 
debtedness due,  as  though  he  had  no 
collateral;  such  secured  creditor  must 
first  apply  amount  realized  from  col- 
lateral to  reduce  amount  of  indebted- 
ness, and  is  entitled,  like  other  credi- 
tors, to  dividend  upon  unpaid  balance. 
147/74  (92  S.  E.  868),  274  (9)  (93  S. 
E.  880). 

Productton:  Where  action  is  brought  to 
enforce  payment  of  debt  for  which  col- 
lateral security  has  been  given,  it  is 
incumbent    upon    plaintiff    to    produce 


and  restore  the  collateral  security,  or 
to  account  satisfactorily  for  its  non- 
production.  20  App.  36  (2)  (92  S.  E. 
397). 
Sale:  Where  cotton  was  delivered  to  bank 
with  agreement  that  it  was  not  to  be 
sold  before  a  certain  date,  unless  de- 
fendant directed  otherwise,  and  such 
cotton  was  shipped  away  before  the 
date  mentioned,  without  knowledge  or 
consent  of  defendant,  bank  was  liable 
for  its  breach  of  contract  in  failing  to 
preserve  the  cotton,  as  it  had  implied- 
Iv  agreed  to  do.  20  App.  39  (3)  (92 
S.  E.   398). 

Fact  that  defendant  did  not  exercise 
his  right  of  election  under  the  contract 
until  after  appointment  of  receiver  for 
the  bank  was  immaterial.     Id. 
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Charge  that  defendant  would  be  en- 
titled to  value  of  cotton  at  time  to 
which  bank  agreed  to  carry  it,  and 
when  he  made  demand  that  cotton  be 
sold    and    credited    on    note,    that    he 


would  be  entitled  to  credit  of  amount 
which  cotton  would  bring,  not  when 
actually  sold  but  when  it  was  con- 
tracted and  agreed  that  it  should  be 
sold,  was  not  erroneous.    Id. 


§  3532.  (§  2960.)  Property  in  goods  pawned. 

Cited.     144/761,  766  (87  S.  E.  1083). 
Stated.     18  App.  639  (3)   (90  S.  E.  79). 

§  3533  (§  2961.)  Transfer. 


Production  of  collateral:  Error,  in  ac- 
tion on  note  reciting  that  collateral 
was  given  to  secure  its  payment, 
wherein  collateral  was  neither  ten- 
dered nor  accounted  for,  to  strike  plea 
alleging  that  collateral  was  given  and 
that  plaintiff  was  unable  to  produce 
same.  17  App.  631  (1)  (87  S.  E.  918). 
Plaintiff  must  either  produce  col- 
lateral or  satisfactorily  account  for 
its  nonproduction.     Id. 

First  sentence  of  first  headnote  in 
17  App.  631  (87  S.  E.  918),  construed 
alone,  is  misleading;  whole  head  note 
construed  together  means  that  where 
action  is  brought  to  enforce  payment  of 
debt  for  which  collateral  security  has 
been  given,  plaintiff  must  either  pro- 
duce and  restore  such  security  or  ac- 
count satisfactorily  for  its  nonproduc- 
tion, in  event  plea  of  recoupment  is 
filed  which  alleges  conversion  of  col- 
lateral, or  that  such  collateral  was 
actually  deposited,  and  in  which  the 
ability  of  plaintiff  to  produce  the  col- 


lateral  is   denied.       21   App.   180,   181 
(94  8.  E.  266). 

Where  note  sued  on  is  an  ordinary 
promissory  note,  with  two  other  per- 
sons signing  as  security,  and  the  note 
contains  no  reference  to  collateral,  it 
was  not  incumbent  upon  plaintiff 
either  to  produce  and  restore  the  col- 
lateral security,  or  to  account  satis- 
factorily for  its  nonproduction,  in  order 
to  recover.  21  App.  180,  181  (94  S.  E. 
266). 

As  a  general  rule  pledgee  is  not  re- 
quired to  surrender  or  enforce  collat- 
eral before  suing  on  principal  obliga- 
tion; however,  in  certain  instances  and 
under  proper  pleas,  defendant  may 
show  conversion  of  the  collateral,  or 
negligent  failure  to  collect  and  loss  to 
himself  in  consequence  thereof.  21 
App.  180,  181  (94  S.  E.  266). 
Tender:  Pledgor  is  not  entitled  to  re- 
cover pledge  of  assignee  of  pledgee, 
unless  he  pays  the  debt  secured,  or 
tenders  payment,  or  the  facts  excuse  a 
tender.     140/759  (79  S.  E.  771). 


§  3535.  (§  2963.)  LiabUity  of  pawnee. 


Attorney's  fees:  Court  erred  in  overrul- 
ing finding  of  auditor  that  holders  of 
collaterals  were  entitled  to  certain 
specified  expenses  necessarily  incurred 
in  realizing  upon  the  collaterals. 
147/273,  274  (10)  (93  S.  E.  880). 

Insurance:  Where  warehouse  receipts  for 
cotton  are  delivered  in  pledge  or  pawn 


to  secure  payment  of  existing  indebted- 
ness, in  absence  of  special  agreement 
to  that  effect,  exercise  of  ordinary  care 
on  part  of  pawnee  devolving  upon  him 
by  law  does  not  require  that  he 
shall  keep  the  property  insured  against 
loss  by  fire.  18  App.  639  (4)  (90  S. 
E.  79). 
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OHAPTEB  14. 
Of  Principal  and  Surety. 


ARTICLE  1. 
The  Contract. 


§  3538.  (§  2966.)  What  constitutes  suretyship. 


stated.     13    App.    826    (1)    (80   S.    E. 

1093). 
Cited.     142/663,  665  (83  S.  E.  526). 

Conditional  signature:  One  who  signs  or 
indorses  note  as  surety  can  not  in 
defense  to  action  thereon,  either  by 
innocent  payee  or  any  other  bona  fide 
holder  for  value,  set  up  that  prin- 
cipal maker,  to  whom  he  intrusted 
note,  delivered  it  in  violation  of  condi- 
tion that  certain  other  person  or  per- 
sons should  first  sign  or  indorse  it.  20 
App.  576  (3)  (93  S.  E.  173). 

Conflideration:  Indulgence  to  her  prin- 
cipal by  surety  was  sufficient  consid- 
eration for  contract  of  suretyship.  13 
App.  153  (1)   (78  S.  E.  1024). 

Dollar  which  is  part  of  considera- 
tion stated  is  not  such  benefit  to  par- 
ties signing  as  sureties  as  is  con- 
templated by  this  section;  substantial 
consideration  for  this  contract  was 
credit  and  indulgence  given  to  third 
person  named.     20  App.  691  (1). 

Where  note  was  executed  by  one  as 
principal  and  by  another  as  surety, 
and  consideration  therefor  was  illegal 
and  immoral,  but  this  fact  was  un- 
known to  surety  at  time  of  execution 
and  delivery  of  note,  surety  may  never- 
theless defend  suit  thereon  by  showing 
that  note  was  in  fact  executed  by  the 
principal  for  such  consideration.  22 
App.  433  (3)  (96  8.  E.  269). 

Oontemporaneous  agreement:  Where 
one  agrees  to  become  another's  agent 
to  take  from  him  and  pay  for  certain 
goods  at  certain  price,  and  simul- 
taneously third  person  signs  agreement 
annexed  to  contract  assuming  respon- 
sibility for  any  debt  incurred  by  agent 
to  principal,  third  person's  liability  is 
that  of  surety.  17  App.  648  (1)  (87 
8.  E.  1090). 

Contract  of  suretyship,  and  not  of 
guaranty,  is  made  where,  in  writing 
signed   by  .persons   designated   therein 


as  sureties,  in  consideration  of  one 
dollar  paid  by  named  company  and 
execution  of  contemporaneous  agree- 
ment between  company  and  third  per- 
son for  sale  of  goods  to  him  by  it,  and 
extension  of  time  of  payment  of  exist- 
ing indebtedness  to  it,  persons  signing 
as  sureties  promise  and  ** guarantee" 
payment  of  that  indebtedness  and  pay- 
ment for  goods  as  provided  in  agree- 
ment referred  to.  20  App.  691  (1) 
(93  S.  E.  270). 

Credit:  Contract  of  Eurctyship  exists 
where  one  pledges  his  credit  for  bene- 
fit of  another,  and  it  is  distinguished 
from  guaranty  in  that  in  latter  form 
of  obligation  the  consideration  is  a 
benefit  flowing  to  the  guarantor.  19 
App.  177,  179  (91  S.  E.  251). 

Bistinctlon:  Fundamental  distinction  be- 
tween guaranty  and  suretyship  is  that 
in  contract  of  guaranty  person  obligat- 
ing himself  to  pay  debt  of  another  is 
primarily,  and  not  secondarily,  liable. 
20  App.  691  (lb)  (93  8.  E.  270). 

Eyidence  held  not  objectionable  as  tend- 
ing to  show  that  defendant  was  a 
surety,  after  judgment  had  been 
rendered  against  him  as  a  principal. 
140/45  (78  8.  E.  335). 

Fidelity  ineurance:  There  is  a  well- 
recognized  difference  between  a  con- 
tract of  suretyship  and  one  of  fidelity 
insurance  as  defined  in  section  2550. 
13  App.  826,  831  (80  8.  E.  1093). 

IndoxBer:  Where  maker  of  note  applied 
for  loan,  which  was  granted  on  condi- 
tion that  defendant  go  on  note,  and 
maker  received  money  and  security 
was  given  on  his  property,  defendant 
was  merely  surety.  144/703  (87  8.  E. 
1059). 

Adding  of  ''indorser"  to  signature 
on  back  of  note  does  not  change  nature 
of  liability,  and  one  signing  is  liable 
as  surety.    24  App.  256  (100  8.  E.  725). 
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Insurer  of  debt  is  surety.  17  App.  648 
(1)  (87  8.  E.  1090). 

Parol  eyidence  admissible  to  show  that 
persons  signing  as  guarantors  did  so 
without  independent  consideration,  and 
that  contract  was  one  of  suretyship. 
143/324   (1)    (85  S.  E.  126). 

Plea,  in  suit  against  surety  on  note,  set- 
ting up  that  defendant  was  induced  to 
sign  by  false  and  fraudulent  repre- 
sentation of  plaintiff's  agent  that  in 
consideration  of  defendant  signing  as 
surety  plaintiff  would  furnish  to  the 
principal  additional  goods  in  a  named 


amount,  which  promise  plaintiff  had 
failed  and  refused  to  perform,  and 
which  failure  resulted  in  injury  and 
increased  the  risk  and  hazard  to  de- 
fendant, was  not  subject  to  general 
demurrer.  23  App.  186  (2)  (98  S.  E. 
107). 
Venue:  Fact  that  sheriff's  return  showed 
that  principal  on  note  sued  on  was 
not  found  in  county  did  not  deprive 
court  of  jurisdiction  to  render  judg- 
ment against  surety.  15  App.  433  (83 
8.  E.  673). 


Oeneral  Note  on  Ouaranty. 


Acceptance:  Where  instrument  does  not 
express  absolute  and  present  guaranty, 
but  its  import  is  merely  to  carry  an 
offer  or  proposal  of  such  a  guaranty, 
contract  is  not  complete  until  minds 
of  parties  have  met  by  acceptance  of 
offer.    20  App.  429  (1)   (93  8.  E.  106). 

Amount:  Where  a  guarantor  by  letter 
fixed  the  amount  for  which  he  would 
be  liable,  the  extent  of  his  liability 
depended  upon  such  letter  and  not 
upon  the  amount  of  credit  extended. 
141/44  (5)   (80  8.  E.  313). 

Attorney's  fees:  Where  defendant  guar- 
anteed payment  for  goods  shipped  to 
a  third  person,  in  a  letter  of  credit 
binding  him  to  pay  attorney's  fees  in 
case  of  suit,  defendant  was  liable  for 
such  fees.     141/44  (4)   (80  8.  E.  313). 

Bank:  Where  bank,  holding  for  collec- 
tion draft  with  bill  of  lading  attached, 
notifies  drawer  through  its  cashier, 
that  it  has  sufficient  collateral  to  pay 
draft,  and  guarantees  payment,  and 
bank  has  authority  from  drawee  to 
make  such  application  and  where,  on 
faith  of  representation,  drawer  con- 
sents to  delivery  of  bill  of  lading 
and  relies  solely  on  bank  for  payment, 
such  conduct  on  part  of  bank  consti- 
tutes original  undertaking,  within 
scope  of  its  general  business  and  is  en- 
forceable as  such.  19  App.  177  (2)  (91 
8.  E.  251). 

Oertificates  of  deposit:  Contract  of  one 
who  agrees  to  indorse  certificates  of 
deposit  issued  by  a  trust  company  and 
to  guarantee  against  loss  thereon  is 
one  of  guaranty.  23  App.  447  (2)  (98 
8.  E.  414). 

Conditional:  Where  liability  of  promisor 
is  fixed  by  mere  default  of  principal, 


it  is  an  absolute  guarantee;  but  if 
promisor's  liability  depends  upon  any 
other  event  than  nonperformance  of 
principal,  it  is  a  conditional  guaranty. 
19  App.  155  (3)   (91  8.  E.  240). 

If,  by  terms  of  contract  of  guaranty, 
intent  of  parties  is  ascertained  to  be 
that  liability  on  part  of  guarantor  is 
conditioned  upon  furnishing  to  him  of 
information  of  acts  of  default  by 
party  for  whose  benefit  guaranty  is 
made,  guarantor  may  stand  upon 
precise  terms  of  condition  to  obliga- 
tion, and  in  suit  on  such  contract  plain- 
tiff must  allege  and  prove  performance 
of  condition  which  was  prerequisite 
to  his  cause.  20  App.  429  (2)  (93  8.  E. 
106). 

Oonelderation:  Where  trust  company, 
under  contract  of  guaranty,  agreed  to 
assume  and  pay  off  liabilities  of  bank 
upon  condition  that  makers  of  bond 
furnished  to  it  would  indemnify  com- 
pany to  certain  extent,  and  upon 
further  agreement  that  certain  banks 
should  afford  additional  indemnity, 
contention  raised  by  demurrer  that  in- 
demnity contract  or  bond  of  directors 
of  bank  was  binding  on  makers  thereof 
only  upon  further  consideration  that 
certain  national  banks  would  addition- 
ally guarantee  and  indemnify  the  com- 
pany against  loss  to  an  extent  named 
is  without  merit.  22  App.  348,  349 
(4)  (95  8.  E.  1025). 

OonBtructlon:  8tatement  in  contract  for 
"electric  outfit"  that  guaranty  is 
''good  for  six  months,  but  does  not 
apply  to  batteries,"  merely  excluded 
the  guaranty  from  applying  to  the 
batteries,  and  did  not  mean  that  seller 
could   install   different   batteries   from 
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those    which    he    contracted    to    sell. 
140/70   (1-a)    (78  S.  E.  423). 

Where  intent  of  parties  is  clearly 
expressed  in  instrument,  or  has  been 
fully  ascertained  from  circumstances, 
rule  of  strict  construction  applies,  and 
the  guarantor  may  stand  upon  precise 
terms  of  his  contract.  19  App.  155 
(5)    (91  S.  E.  240). 

If,  after  application  of  rule  that 
term's  and  language  employed  in  con- 
tract of  guaranty  are  to  have  reason- 
able and  ordinary  interpretation,  ac- 
cording to  intent  of  parties,  etc.,  there 
still  remains  an  ambiguity,  such  doubt 
will  be  resolved  by  construing  instru- 
ment most  strongly  against  person  who 
prepared  it:  construction  as  would 
create  condition  breach  of  which  would 
entirely  relieve  guarantor,  in  absence 
of  such  intention  appearing  in  con- 
tract, will  not  be  favored.  20  App. 
429  (2)   (93  S.  E.  106). 

Contract  of  guaranty  is  stricti  juris, 
and  guarantor  may  stand  upon  precise 
terms  of  his  contract.  23  App.  447, 
452   (98  S.  E.  414). 

Corporation:  Agreement  to  take  cor- 
porate stock  off  of  other  contract 
party's  hands,  at  not  less  than  par, 
at  any  time  after  November,  1912, 
unless  it  sTiould  pay  certain  dividends, 
was  continuing  guaranty  of  value  of 
stock,  and  not  invalid  for  uncertainty 
as  to  time  of  performance.  15  App. 
622,  623  (2)   (83  S.  E.  1101). 

Definition:  Guarantor  is  an  insurer  of 
the  solvency  of  the  principal  debtor 
or  of  his  ability  to  pay.  17  App.  648 
(1)   (87  S.  E.  1090). 

Demand:  Proof  of  demand  for  com- 
pliance with  antecedent  condition  of 
contract  of  guaranty  was  essential  to 
plaintiff's  right  to  recover.  15  App. 
622,  623  (3)   (83  S.  E.  1101). 

Discharge:  General  guarantor  for  value, 
guaranteeing  payment  of  note  against 
loss  thereon,  is  not  discharged  by  fail- 
ure of  creditor  to  institute  legal  pro- 
ceedings against  maker,  although  maker 
becomes  insolvent.  18  App.  569  (2) 
(90  S.  E.  102). 

Joint  suit:  In  an  action  against  a  guar- 
antor, not  essential  that  the  principal 
debtor  be  joined  as  a  party  defend- 
ant.    141/44   (3)   (80  S.  E.  313). 

Guarantor   can    not   be   sued   jointly 


with  principal  debtor.  23  App.  447  (2) 
(98  S.  E.  414). 

Judgment:  It  was  not  necessary  to  ob- 
tain judgment  against  principal  before 
proceeding  against  surety  or  guarantor, 
where  contract  was  to  pay  guaranteed 
amount  upon  failure  of  principal  to 
make  prompt  and  punctual  payment  of 
amount  set  opposite  his  name  in  con- 
tract, and  his  failure  to  do  this  was 
distinctly  alleged  in  petition.  22  App. 
348  (3)  (95  S.  E.  1025). 

Letter  of  credit  authorizing  shipment  of 
goods  on  a  third  person's  order,  and 
agreeing  that  if  the  third  person  should 
fail  to  pay  for  the  goods  by  a  certain 
date,  the  writer  would  pay  for  the 
same,  amounts  to  a  guaranty.     141/44 

(1)  (80  8.  E.  313). 

Limitation  of  liability:  Guarantor  of 
any  class  may  by  his  contract  limit  his 
liability  according  to  his  own  pleasure, 
and  stipulate  for  such  diligence  or  pre- 
liminary action  on  part  of  creditor  as 
he  may  choose  to  exact.     19  App.  155 

(2)  (91  8.  E.  240). 

Note:  Guarantor  of  debt  not  discharged 
by  creditor  taking  note  from  debtor 
without  consent  of  guarantor.  13  App. 
28   (78  8.  E.  686). 

Notice:  Where  a  letter  of  credit  au- 
thorizing shipment  of  goods  on  the 
order  of  a  third  person,  and  agreeing 
to  pay  for  same,  waived  notice  of 
the  shipments,  notice  of  acceptance  of 
the  guaranty  was  unnecessary.  141/44 
(2)    (80  8.  E.  313). 

Where  credit  to  be  given  or  other 
consideration  of  guaranty  is  executory 
and  uncertain  as  to  amount  for  which, 
or  time  at  which,  guarantor  is  to  be- 
come liable,  notice  of  acceptance  of 
guaranty  must  be  given  to  guarantor 
in  order  to  bind  him.  18  App.  429 
(1)    (89  8.  E.  523). 

Where  it  does  not  appear  from  peti- 
tion that  plaintiff  in  suit  against 
guarantor  ever  gave  guarantor  notice 
required  by  contract,  court  did  not  err 
in  dismissing  petition  on  general  de- 
murrer. 19  App.  155,  156  (7)  (91  8. 
E.  240). 

Where  undertaking  of  guaranty  re- 
cites that  it  is  made  in  accordance 
with  request  of  party  extending  credit, 
and  it  amounts  to  absolute  promise  to 
become  responsible  in  stated  sum,  mere 
extension    of    credit    while    promise    is 
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unrevoked  is  sufficient  to  render  con- 
tract complete  and  binding,  without 
further  notification  of  acceptance  to 
guarantor.  20  App.  429  (1)  (93  S.  E. 
106). 

Where  suit  was  brought  against 
guarantor  under  agreement  reciting 
that  **In  accordance  with  your  re- 
quest I  will  guarantee  the  account  of 
P.  with  your  company  to  the  amount 
of  $1000.  In  case  accounts  are  not 
settled  promptly  in  thirty  days,  please 
notify  me  of  same,'*  followed  by  ad- 
dress and  signature,  court  did  not  err 
in  overruling  demurrer  setting  up  that 
petition  failed  to  show  that  plaintiff 
had  given  to  defendant  notice  men- 
tioned in  the  agreement.  20  App.  429 
(2)  (93  S.  E.  106). 

In  construing  contract  of  guaranty 
with  reference  to  whether  or  not  notice 
referred  to  amounted  to  condition 
precedent  to  liability  thereunder,  in- 
strument is  not  to  be  construed  most 
favorably  either  for  or  against  guaran- 
tor, but  terms  and  language  are  to 
have  reasonable  and  ordinary  inter- 
pretation, according  to  intent  of 
parties  as  disclosed  by  instrument  read 
in  light  of  circumstances  and  purpose 
for  which  it  was  made.  20  App.  429 
(2)  (93  S.  E.  106). 

\.here,  without  notice  of  formal  ac- 
ceptance, salesman  and  guarantor  pro- 
ceeds to  order  out  goods  under  the 
contract  with  his  employer,  and  the 
goods  are  shipped  by  employer  as  di- 
rected, and  note  covering  and  guaran- 
teeing purchase-price  is  actually  made 
and  delivered,  the  contract  of  guaranty 
will  be  considered  as  complete  and 
executed,  and,  upon  suit  on  note  s.) 
given,  maker  will  not  be  permitted  to 
avoid  same  by  reason  of  employer's 
failure  to  furnish  formal  notice  of 
acceptance  under  original  contract.  21 
App.  45  (2)  (93  S.  E.  511). 

Where  contract  of  guaranty  is  ex- 
ecutory, and  is  in  form  continuing,  and 
provision  has  been  made  therein  for 
withdrawal  by  guarantor,  he  has  legal 
right  to  withdraw  therefrom,  and  will 
not  be  held  liable  for  indebtedness  in- 
curred after  giving  notice  that  he  in- 
tends no  longer  to  stand  as  guarantor, 
since  revocation  may  be  effected  by 
voluntary    act    of    guarantor,    if    con- 


sideration for  guaranty  is  not  executed. 
22  App.  492  (3)   (96  S.  E.  578). 

Novation  discharges  guarantors;  rule  not 
altered  by  fact  that  change  in  con- 
tract, made  without  knowledge  or  con- 
sent of  guarantor,  nevertheless  inured 
to  benefit  of  principal  and  guarantor. 
13  App.  502,  503  (3,  4)  (79  S.  E. 
375). 

Parol  evidence  admissible  to  show  that 
persons  signing  as  guarantors  did  so 
without  independent  consideration,  and 
that  contract  was  one  of  suretyship. 
143/324  (1)   (85  S.  E.  126). 

Parties:  It  is  not  necessary,  in  order  to 
maintain  action  against  one  generally 
guaranteeing  against  loss,  to  make 
original  promisors  parties  to  action. 
18  App.  569,   570    (3)    (90   S.   E.   102). 

Petition  by  company  in  action  for  goods 
sold  to  C,  in  reliance  on  letter  from 
B.  to  K.,  stating  that  he  would  be 
liable  for  goods  furnished  C.  by  K. 
stated  no  cause  of  action  against  B. 
142/803   (1)   (83  S.  E.  935). 

In  suit  against  a  guarantor,  perform- 
ance by  plaintiff  of  condition  prece- 
dent, to  be  performed  by  him,  must  be 
averred  in  the  petition.  19  App.  155, 
156  (6)   (91  S.  E.  240). 

Against  one  who,  before  goods  were 
sold  and  delivered,  guaranteed  in  writ- 
ing payment  therefor,  on  faith  of 
which  guaranty  sale  was  made,  re- 
covery may  be  had  upon  petition  set- 
ting forth  account,  copy  of  contract  of 
guaranty,  refusal  to  pay  account  by 
principal  debtor,  notice  by  creditor  to 
maker  of  guaranty,  before  goods  were 
sold  and  delivered,  that  same  was  ac- 
cepted, and  alleging  that  on  faith  of 
guaranty  goods  represented  by  account 
sued  on  were  sold  and  delivered  as  re- 
quested in  said  guaranty.  19  App.  654 
(91  S.  E.  1005). 

Solvency  or  insolvency  of  original  under- 
takers is  not  material  in  action  against 
one  generally  guaranteeing  against 
loss.  18  App.  569,  570  (3)  (90  S.  E. 
102). 

Third  person:  Letter  of  credit  to  named 
person  is  not  binding  in  favor  of  third 
person,  induced  by  drawer  to  extend 
credit  to  person  named.  142/803  (2) 
(83  S.  E.  935). 
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§  3539.  (§  2967.)  The  nature  of  the  obligation. 


Cited.    142/663,  665  (83  8.  E.  526). 

Amount:  Balance  due  by  principal  on 
contract  of  suretyship  must  determine 
amount  due  by  surety.  15  App.  671 
(2)   (84  8.  E.  175). 

Knowledge:  Where  maker  of  note,  in- 
dorsed by  payee  for  accommodation, 
induced  third  person,  in  consideration, 
of  $100.00  paid  by  maker,  to  pay 
amount  of  note  at  maturity  to  bank 
that  discounted  it,  and  such  indorser 
had  no  knowledge  of  transaction,  con- 
duct of  maker  and  of  person  taking 
up  note  operated  to  discharge  indorser. 
18  App.  626  (1)  (89  8.  E.  1097). 

§  3540.  (§  2968.)  Stricti  juris. 

'  8tated.  13  App.  516,  517  (79  8.  E. 
492);  19  App.  155  (1)  (91  8.  E.  240). 
Applied.    17  App.  542  (87  8.  E.  826). 

Fidelity  bonds:  Bules  governing  ordi- 
nary contracts  of  insurance,  rather 
than  contracts  of  suretyship,  apply  to 
fidelity  bonds.  19  App.  352  (91  8.  E. 
494). 

Ouaranty:  Bights  of  guarantor  are 
stricti  juris.  15  App.  622,  623  (3)  (83 
8.  E.  1101). 

Information:  If  contract  of  suretyship 
expressly  provides  for  giving  informa- 
tion of  specific  acts,  such  information 
must  be  given  although  obligee  con- 
siders such  acts  of  no  importance;  else 
the  surety  will  be  discharged.  19  App. 
155  (4)  (91  8.  E.  240). 

Kotice:  Where  contract  of  suretyship 
stipulates  that  notice  of  principal's 
default  shall  be  given  to  the  surety, 

§  3541.  (§  2969.)  Form  immaterial. 


Pasrment:  Charge  that  plaintiff  con- 
tended that  he  "did  pay  the  amount 
due  on  it  and  had  it  delivered  to  him, 
and  that  it  was  not  intended,  and  did 
not  pay  off,  extinguish,  and  discharge 
the  note  at  all — simply  paid  the  amount 
due  on  it  and  had  the  note  delivered 
to  him,"  submitted  transaction  that 
could  not  have  legal  existence  and  was 
erroneous.  18  App.  626  (2)  (89  8.  E. 
1097). 

Verdict  in  favor  of  principal,  discharg- 
ing him  from  liability,  extinguishes 
ipso  facto  the  obligation  of  the  surety. 
22  App.  604,  605  (9)"  (96  8.  E.  711). 


failure  to  give  such  notice  within  time 
specified,  or  to  give  notice  promptly 
if  contract  provided  for  immediate 
notice,  will  prevent  recovery  from 
surety.  19  App.  155  (4-a)  (91  8.  E. 
240). 

Under  bond  given  by  contractor  for 
faithful  performance  of  building  con- 
tract providing  that  the  bond  is  exe- 
cuted by  surety  upon  certain  condi- 
tions, which  shall  be  conditions  prec- 
edent to  right  of  owner  to  recover 
thereunder,  and  one  condition  is  that 
surety  shall  be  notified  in  writing  of 
any  act  on  part  of  principals  which 
may  involve  loss  for  which  surety  is 
responsible,  etc.,  where  contract  is 
abandoned  by  contractors,  giving  of 
notice  thereof  to  surety  is  condition 
precedent  to  recovery  on  the  bond. 
21  App.  758  (2)   (95  8.  E.  113). 


Consideration:  Where  negotiable  promis- 
sory note  purports  to  have  been  given 
for  value  received,  and  suit  is  brought 
by  payee,  maker  may  plead  and  prove 
by  parol  that  note  was  executed  with- 
out consideration  and  for  sole  pur- 
pose of  enabling  payee  to  indorse  it 
to  third  person  as  collateral  security 
for  debt  which  payee  desired  to  con- 
tract and  which  he  promised  to  pay 
without  assistance  from  maker;  such 
note  is  mere  accommodation  paper,  and, 
while  in  hands  of  person  to  be  accom- 
modated, is  without  consideration  and 
binds  nobody,  but  it  would  be  other- 


wise if  note  were  in  hands  of  an  in- 
dorsee T^ho  received  it  for  value.  22 
App.  417  (1)   (96  8.  E.  217). 

Election:  Indorser,  though  accommoda- 
tion indorser  only,  is  surety,  and  cred- 
itor who  holds  execution  against  both 
principal  and  surety  may,  at  his  elec- 
tion, proceed  against  property  of 
either.  20  App.  741,  742  (4)  (93  8. 
E.  236). 

Estoppel:  Where  written  assignment  of 
note,  signed  by  payee,  recites  that  for 
value  received  he  transferred  and  as- 
signed the  note  with  full  recourse  on 
himself,  payee  was  estopped  from  testi- 
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fying  that  as  matter  of  fact  he  was  an 
accommodation  indorser  only.  20  App. 
489  (1)  (93  S.  E.  115). 
Evidence:  Where  in  suit  on  note  signed 
by  G.  and  defendant  corporation  latter 
pleaded  that  it  had  received  no  con- 
sideration whatever  for  signing  note, 
and  that  it  was  an  accommodation  in- 
dorser only,  testimony  of  witness  in 
reply  to  question  as  to  what  connection 
G.  had  with  defendant  corporation  in 
the  way  of  having  any  interest,  that  he 
understood  that  G.  had  stock  in  the 
store  was  admissible  over  objection 
that  it  was  immaterial  and  irrelevant. 
20  App.  436  (4)   (93  8.  E.  108). 


Payment:  Where  one  of  the  signers  of 
a  note  on  which  was  entry  showing 
that  after  maturity  it  was  paid  by 
him  brought  action  against  other 
signer,  alleging  that  he  signed  as  ac- 
commodation indorser  for  defendant 
and  did  not  receive  any  part  of  loan 
which  was  consideration  recited  in  note, 
suit  was  not  subject  to  demurrer  on 
ground  that  it  appeared  that  note  had 
been  paid;  under  allegations  plaintiff, 
being  merely  a  surety,  was,  on  pay- 
ment of  note,  subrogated  to  payee's 
rights  against  the  principal.  23  App. 
713  (1)   (99  S.  E.  239). 


ARTICLE  2. 
Relative  Rights  of  Creditor  and  Surety. 


§  3542.  (§  2970.)  Effect  of  release. 

Misrepresentation:  Where  cropper  de- 
livered cotton  to  his  landlord,  surety 
on  his  note,  to  sell  and  apply  proceeds 
in  payment  thereof,  and  the  payee  in- 
duced  the   surety  to   apply  such  pro- 


ceeds on  the  cropper's  individual  note 
by  misrepresenting  to  him  that  he  was 
bound  on  such  note  also,  surety  was 
not  released.  13  App.  390  (79  S.  E. 
239). 


§  3543.  (§  2971.)  A  change  of  contract. 


stated.  13  App.  502  (1)  (79  8.  E. 
375). 

Arbitration:  Supplemental  contract  pro- 
viding for  submission  to  arbitration 
of  any  disputed  question  as  to  what 
constituted  extras,  did  not  discharge 
surety,  though  original  contract  pro- 
vided that  payments  for  extras  should 
be  made  monthly.  142/499,  501  (8) 
7^3  S.  E.  210). 

Benefit:  Fact  that  change  in  contract 
made  without  knowledge  or  consent  of 
surety  inured  to  benefit  of  principal 
and  surety  does  not  change  rule.  13 
App.  502  (2)  (79  8.  E.  375). 

Ctonsent:  Novation  of  nature  or  terms 
of  contract,  made  without  consent  of 
surety  thereon,  works  a  discharge  of 
the  surety.  21  App.  87  (2)  (94  S.  E. 
56,  40  A.  B.  Rep.  453). 

Kote:  Indulgence  or  extension  of  time 
of  payment  of  note  granted  without 
consideration  does  not  discharge  surety 
or  an  indorser  on  such  note.  13  App. 
412  (2)  (79  S.  E.  227). 


If  new  note  be  accepted  by  payee 
"or  indorsee,  in  renewal  and  considera- 
tion of  note  previously  given,  after 
consent  of  surety,  the  latter  would  be 
discharged.    Id.  412  (3). 

Where  principal  debtor,  at  assured 's 
request,  after  extension  of  note,  de- 
livers property  to  assured  to  protect 
him,  this  may  constitute  ratification 
of  extension.  17  App.  229  (1)  (86  S. 
E.  456). 

Where  assured  pleads  release  through 
unauthorized  extension  of  time,  evi- 
dence that  he  accepted  property  from 
principal  debtor  after  such  extension 
is  admissible.    Id. 

Extension  of  time  will  not  discharge 
assured  unless  there  be  not  only  agree- 
ment for  extension,  but  indulgence 
extended  for  definite  period  fixed  by 
agreement.     Id.  229   (3). 

It  was  error  to  strike  plea  of  in- 
dorser of  note  that,  without  his  knowl- 
edge or  consent,  payee,  whose  exec- 
utrix was  suing  on  the  note,  extended 
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time  of  maturity,  for  valuable  con- 
sideration consisting  of  payment  in 
full  of  interest  to  date  to  which  note 
was  extended.  22  App.  558  (3)  (96  S. 
E.  444).  See  149/72  (99  S.  E.  121). 
Notice:  Contract  of  service  stipulating 
that  it  may  be  terminated  upon  certain 
notice  was  superseded  by  verbal  new 
agreement    at   lesser   sum   for   service, 

§  3544.  (§  2972.)  Of  risk. 

stated.      19    App.    725    (2)    (92    S.    E. 

296);    22    App.    210    (1)     (95    S.    E. 

720). 
Afin^eement:  Promise  by  holder  of  note 
to  surety  without  consideration  that 
he  will  proceed  forthwith  against  prin- 
cipal debtor  alone,  being  void,  does 
not  affect  the  surety's  obligation. 
142/814  (1)   (83  S.  E.  952). 

Where  surety  is  induced  by  void 
agreement  made  by  holder  of  note  to 
forego  any  means  of  protection,  he 
will  be  discharged  to  extent  of  loss 
therefrom.    Id. 

Where  creditor  entered  into  agree- 
ment with  principal  debtor,  who  com- 
municated terms  of  agreement  to 
another  person  to  induce  him  to  be- 
come surety  on  notes  to  creditor,  and 
facts  were  such  as  to  authorize  find- 
ing, in  suit  on  notes,  that  creditor  con- 
templated that  terms  of  agreement 
would  be  communicated  to  surety  for 
purpose  of  inducing  him  to  sign  notes, 
it  was  competent  for  surety  to  show 
agreement  between  creditor  and  prin- 
cipal debtor,  that  knowledge  of  agree- 
ment was  communicated  to  him,  that 
he  became  surety  because  of  agree- 
ment, and  that  agreement  was  breached 
by  creditor.  19  App.  725  (1)  (92  S.  E. 
296). 

Where  surety  is  assured  by  holder 
of  note  that  suit  will  be  brought  to 
the  next  term  of  court,  and  because  of 
such  assurance  he  foregoes  means  of 
indemnity  and  protection,  and  such 
suit  is  not  brought,  he  will  be  dis- 
charged to  extent  of  resulting  loss. 
22  App.  96  (1-a)   (95  S.  E.  315). 

Agreement  by  creditor  with  principal 
debtor,  made  after  debt  has  become 
due  and  without  surety's  consent,  to 
forbear  collection  of  debt  for  definite 
period,  if  without  consideration,  does 
not  discharge  surety;  promise  by  prin- 
cipal debtor  to  pay  interest  upon  debt 


which  did  not  give  right  to  employer  to 
terminate  contract  upon  notice,  but 
provided"  definite  and  specific  duty  and 
fixed  definite  compensation,  and  which 
was  acted  upon  by  both  parties,  pay- 
ment being  made  and  accepted  there- 
under. 22  App.  705  (1-a)  (97  S.  E. 
106). 


during  time  of  forbearance  forms  no 
consideration  for  such  forbearance, 
when  debtor  is  already  bound  to  pay 
such  interest.  22  App.  235,  236  (1)  (95 
S.  E.  717). 

Collateral:  Where  promissory  note  con- 
tains recital  of  deposit  of  collateral 
security  to  secure  payment  of  note  and 
any  other  indebtedness  of  principal  to 
payee  which  exists  or  may  be  con- 
tracted, sureties  on  note  are  not  dis- 
charged because  collateral  is  not 
actually  deposited  at  time  of  execu- 
tion of  note,  if  subsequently  it  be 
deposited  in  accordance  with  stipula- 
tion in  note  and  remain  with  pledgee. 
146/51   (2)   (90  S.  E.  478). 

Dismissal:  When  joint  action  is  brought 
against  principal  and  surety  on  joint 
and  several  promissory  note,  and  plain- 
tiff, by  amendment,  voluntarily  dis- 
misses his  action  against  the  principal, 
the  surety  is  not  thereby  ipso  facto 
discharged  from  liability.  19  App.  148 
(2)  (91  S.  E.  235). 

Dormant  judgment:  No  defense  as  to 
surety  in  action  on  bond  to  stay  col- 
lection of  judgment,  conditioned  for 
payment  of  judgment  in  certain  con- 
tingency, that  judgment  had  become 
dormant  during  the  time  between  hap- 
pening of  contingency  and  institution 
of  suit.  142/297,  298  (5)  (82  S.  E. 
902). 

Fraud:  Acts  of  principal  debtor  or  of 
any  other  person  than  the  creditor 
himself  by  which  one  is  induced  to 
become  a  surety,  do  not  affect  the 
rights  of  the  creditor,  even  though 
the  acts  be  fraudulent.  13  App.  153 
(2)    (78  S.  E.   1024). 

That  fraudulent  acts  of  third  per- 
sons or  agreements  of  which  creditor 
had  no  knowledge  when  he  accepted 
note,  induced  one  to  become  a  surety 
thereon,  constitutes  no  defense  to  the 
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creditor's  action  against  the  surety. 
Id.  153  (3). 
Fraudulent  representation:  Plea  in  ac- 
tion against  surety  or  accommodation 
indorser  stating  that  when  indorser 
signed  note  by  reason  of  false  state- 
ment then  made,  note  had  already  been 
signed  and  delivered  by  principal  and 
accepted  by  plaintiff,  set  up  no  defense. 
21  App.  622  (3)  (94  S.  E.  915). 
Indulgence  or  extension  of  time  of  pay- 
ment of  note  granted  without  con- 
sideration does  not  discharge  surety  or 
an  indorser  on  such  note.  13  App. 
412  (2)   (79  S.  E.  227). 

Where  principal  debtor,  at  assured 's 
request,  after  extension  of  note,  de- 
livers property  to  assured  to  protect 
him,  this  may  constitute  ratification  of 
extension.  17  App.  229  (1)  (86  8.  E. 
456). 

Where  assured  pleads  release 
through  unauthorized  extension  of 
time,  evidence  that  he  accepted  prop- 
erty from  principal  debtor  after  such 
extension  is  admissible.     Id. 

Extension  of  time  will  not  discharge 
assured  unless  there  be  not  only  agree- 
ment for  extension,  but  indulgence  ex- 
tended for  definite  period  fixed  by 
agreement.    Id.  229  (3). 

Where  creditor  on  suflScient  con- 
sideration extends  time  of  payment  of 
firm's  debt  without  knowledge  or  con- 
sent of  retiring  partner,  of  whose  re- 
tirement he  knows,  retiring  partner  is 
released  from  indebtedness  assumed  by 
continuing  partner  at  time  of  retire- 
ment.   17  App.  385  (2)  (87  8.  E.  149). 

Where  indulgences  to  principal  could 
have  been  ascertained  by  surety  with 
slightest  exercise  of  diligence  before 
judgment  was  rendered  against  prin- 
cipal and  surety,  court  did  not  abuse 
discretion  in  refusing  to  enjoin  fi.  fa. 
against  the  surety.  146/84  (90  S.  E. 
955). 

Where  A  sold  a  house  and  lot  to  B, 
giving  bond  for  title  to  vendee  and 
taking  notes  for  purchase  price,  and 
subsequently  transferred  notes  to  0, 
and  vendee  transferred  bond  for  title 
to  D,  the  last  named  assuming  the  debt, 
agreement  upon  part  of  holder  of  note, 
made  with  transferee  of  bond  for 
valuable  consideration,  consisting  in 
part  of  giving  additional  security,  that 
time  of  payment  should  be  extended, 


does  not  convert  B  into  a  mere  se- 
curity; and  agreement  does  not  operate 
to  release  him  as  a  security.  149/72 
(1)  (99  8.  E.  121);  23  App.  724  (99  8. 
E.  387). 

Where  one  sued  on  note  signed  by 
him  as  ''security"  filed  plea  admitting 
prima  facie  case,  assumed  burden  of 
proof,  and  further  pleaded  that  he 
was  relieved  from  liability  by  reason 
of  fact  that  time  of  payment  was  ex- 
tended, for  definite  and  named  period 
and  for  valuable  consideration  paid  by 
maker  of  note  to  payee  and  holder, 
and  that  this  was  done  without  his 
knowledge  or  eonsent,  and  supported 
plea  by  evidence,  and  plaintiff  intro- 
duced no  evidence,  judge  did  not  err 
in  directing  verdict  for  defendant.  20 
App.  35,  36  (2)   (92  S.  E.  394). 

Plea  in  action  on  note  that  joint  de- 
fendant was  merely  surety,  that  he 
signed  at  request  of  other  defendant 
and  the  payee,  without  reward  or  value, 
that  he  agreed  with  such  joint  de- 
fendant to  extend  time  and  use  of 
his  name  as  surety  for  one  year  after 
note  was  due,  the  note  being  one  year 
past  due,  that  he  was  never  notifie;d 
that  note  was  past  due  and  unpaid, 
or  to  pay  it,  that  he  told  plaintiff 
that  he  would  not  stay  upon  the  note 
after  it  became  due,  and  plaintiff  then 
promised  to  pay,  etc.,  set  up  no  valid 
defense.     20  App.  196   (92  8.  E.  945). 

Plea  filed  by  certain  indorsers,  that 
they  were  discharged  from  liability, 
because,  for  value  consideration,  there 
was  extension  of  time  to  one  of  their 
co-sureties,  (an  not  be  sustained 
where^  such  agreement  was  between 
original  creditors  and  one  of  the 
co-sureties,  and  it  is  not  pretended 
that  any  arrangement  was  made  with 
the  principal  debtor,  and  evidence 
shows  that  no  valuable  consideration 
was  paid,  and  no  one  of  the  sureties 
was  released  or  compounded  with.  20 
App.  576  (4)   (93  8.  E.  173). 

Where  there  is  an  agreement  be- 
tween the  holder  and  the  maker  of 
notes  to  extend  the  time  of  payment, 
unless  it  be  for  definite  period,  even 
though  for  valuable  consideration, 
surety  will  not  be  discharged  from 
liability.  21  App.  284,  286  (94  8.  E. 
260). 
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Where  payee,  under  valid  agreement 
with  principal  and  without  consent  of 
surety,  extends  time  of  maturity  as 
fixed  by  note,  release  of  surety  will 
result;  but  in  order  to  discharge  surety, 
not  only  must  there  be  an  agreement 
for  the  extension,  but  indulgence  must 
be  for  definite  period  fixed  by  valid 
agreement.  23  App.  630  (1)  (99  S.  E. 
151). 

Where  creditor  had,  for  considera- 
tion, extended  time  of  payment  of  note 
signed  by  surety,  and  in  addition  there- 
to had  calculated,  and  undertook  to 
and  did  collect,  usurious  interest  from 
principal,  and  by  reason  of  such  pay- 
ment did  indulge  principal  debtor 
and  extend  payment  of  note,  all  of 
which  was  without  knowledge  or  con- 
sent of  surety,  surety  was  discharged. 
24  App.  651  (1)   (101*^8.  E.    814). 

Intent:  Any  act  of  creditor  which  in- 
creases risk  of  surety  or  exposes  him 
to  greater  liability  will  discharge  lat- 
ter, whether  act  be  done  with  intent  to 
defraud  him  or  not.  24  App.  743  (1) 
(102  S.   E.  190). 

Knowledge:  Where  one  of  two  persons 
signing  note  apparently  as  joint  prin- 
cipals sets  up  that  he  was  in  fact 
surety  for  the  other,  and  claims  dis- 
charge by  reason  of  some  act  increas- 
ing his  risk  as  surety,  he  must  show 
that  payee  knew  that  he  was  surety  at 
time  of  act  in  question.  23  App.  630 
(2)    (99  S.  E.  151). 

In  action  on  note  of  defendant,  pay- 
able to  other  defendants,  petition  al- 
leging that  note  was  ''discounted  or 
sold"  by  maker  to  plaintiff  before 
maturity,  where  no  fraud  appeare«l, 
plea  that  original  note  was  signed  at 
request  of  maker,  that  defendant  re- 
lied on  his  representations  as  to  re- 
sponsibility of  another  indorser,  and 
that,  prior  to  signing  renewal  note, 
other  indorsers  became  insolvent,  which 
fact,  though  proven  to  maker  and 
plaintiflf,  was  not  disclosed  to  pleader, 
was  properly  stricken,  as  plaintiff  was 
not  bound  to  voluntarily  furnish  in- 
formation as  to  solvency  of  other  in- 
dorsers  or  sureties,  to  prevent  renew- 
al of  note.  24  App.  400,  401  (2)  (100 
S.  E.  758). 

Mortgage:  Where  note  was  secured  by 
mortgage  on  personal  property,  failure 
of  creditor  to  have  mortgage  recorded, 


in  absence  of  showing  that  accommo- 
dation indorser  was  not  injured,  dis- 
charges his  liability  under  this  section. 
144/703  (87  8.  E.  1059). 

Negligence:  Delay  of  owner  in  furnish- 
ing verified  statements  to  surety  on 
contractor's  bond,  which  specified  that 
such  statement  should  be  furnished 
monthly,  did  not  release  surety,  where 
it  acknowledged  receipt  of  statements 
without  objecting  to  delay.  142/499, 
501   (8)   (83  8.  E.  210). 

Notice:  In  absence  of  notice  to  proceed, 
surety  is  not  discharged  by  failure  to 
issue  execution  on  judgment  obtained 
against  principal.  18  App.  73  (4)  (88 
S.  E.  918). 

Pasrment:  Withholding  of  money  until 
adjustment  of  controv^ersy  between 
architect  and  contractor  did  not  re- 
lease surety,  though  original  contract 
provided  that  payments  should  be  made 
monthly  on  approval  of  architect. 
142/499,  501   (8)   (83  8.  E.  210). 

Where  owner  of  building  under  con- 
struction made  payments  to  contractor 
in  excess  of  amount  authorized  by  con- 
tract, and  failed  to  require  affidavits 
provided  for  therein,  sureties  on  bond 
were  discharged.  13  App.  516  (1)  (79 
S.  E.  492). 

Sureties  on  building  contractor's 
bond  were  discharged,  where  obligees 
made  payments  without  regard  to  prog- 
ress of  work,  and  made  final  payment 
prior  to  completion,  thereby  increasing 
their  risk.     17  App.  542  (87  8.  E.  826). 

Usury:  Accommodations  indorsers — be- 
ing mere  sureties — on  note  in  which 
there  is  waiver  of  homestead,  and  in 
which  there  is  concealed  usury,  of 
which  indorsers  are  ignorant  at  time  of 
indorsement,  are,  in  consequence  of 
increased  risk,  discharged  from  liability 
on  note;  but  if  they  know  of  usury, 
although  it  does  not  appear  on  face  of 
note,  they  do  not  escape  all  liability, 
but  may  be  relieved  of  usury  upon 
proper  plea.  146/51  (1)  (90  S.  E.  478). 
Charge  that  **  basis  of  defense  is 
ignorance  during  any  part  of  trans- 
action; because  if  the  indorser  becomes 
aware  of  the  usury  in  the  contract, 
then  his  relation  to  the  matter  must 
be  one  of  rejjudiation.  *  *  *  If  he 
accepts  it  he  is  bound  by  it  from  the 
beginning  upon  the  whole  contract,*' 
was    erroneous,    language    being    open 
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Relative  rights  of  creditor  and  surety. 


to  construction  that  if  indorsers  learn 
of  existence  of  usury  subsequently  to 
execution  of  note,  they  would  be  bound, 
unless  they  took  steps  to  repudiate  it 
and  to  disaffirm  their  liability  on  it. 
146/51   (2)   (90  S.  E.  478). 

Where  usury  is  shown  in  note  sued 
on,  j)laintifF  must  prove,  in  order  to 
hold  surety  liable,  that  he  signed  note 
with  knowledge  of  usury.  20  App. 
496   (1-a)    (9.3  S.  E.  106). 

Statement  in  8  App.  804  (70  S.  E. 
182),  that  question  whether  defendant 
was  ignorant  of  fact  that  usury  was 
included  in  note  which  he  signed  as 
surety  should  have  been  submitted  to 
jury  was  obiter  dictum.  20  App.  496 
(2)^  (9.3  S.  E.  106). 

§  3546.  (§  2974.)  Notice  to  sue. 

Eyidence:  There  was  no  pleading  to  au- 
thorize parol  testimony  that  indorser 
made  oral  demand  on  officers  of  com- 
pany to  sue  on  note  while  principal 
was  solvent,  and  that  demand  was  fol- 
lowed by  promise  on  part  of  plaintiff  to 
do  so  and  it  failed  to  do  so.  18  App. 
217,  218  (2)   (89  S.  E.  174). 

Where  it  does  not  appear  that  in- 
dorser parted  with  means  of  protect- 
ing himself  in  consequence  of  assur- 
ances by  creditor  to  him,  and  record 
discloses  nothing  that  would  amount  to 
estoppel  as  against  plaintiff  or  would 
relieve  indorser  from  necessity  of  com- 
plying with  strict  provisions  of  this 
section,  court  did  not  err  in  exclud- 
ing parol  testimony  which  would  not 
have  shown  when  alleged  oral  notice 
to  sue  was  given  by  endorser — whether 
before  or  after  maturity  of  debt — or 
precisely  to  whom  such  notice  was 
given.  *18  App.  217,  218  (.3)  (89  S.  E. 
174). 
Letters:  Court  did  not  err  in  excluding 
letters  relied  npon  as  constituting 
notice  referred  to  in  this  section,  one 
of  such  letters  being  mailed  to  plain- 
tiff before  maturity  of  debt,  and  con- 
taining merely  expression  of  desire  on 
part  of  indorser  that  plaintiff  would 
collect  obligation  when  it  became  due, 
and  other  letter  suggesting  advisability 
of  bringing  suit  and  expressing  doubt 
whether  plaintiff  could  make  money 
later  if  suit  should  be  delayed,  but 
given  no  notice  to  creditor  to  proceed 


Plaintiff  in  suit  against  surety  has 
burden,  after  proof  of  usury,  to  show 
that  surety  signed  note  with  knowledge 
of  usury.  23  App.  4.58  (2)  (98  S.  E. 
361). 

Surety  on  note  secretly  infected  with 
usury,  of  which  he  had  no  knowledge, 
is  discharged  from  liability  if  note  con- 
tains waiver  of  homestead.  23  App. 
458  (2)   (98  S.  E.  361). 

Surety  upon  note  in  which  there  is 
waiver  of  homestead  is  discharged 
from  liability  when  shown  that  at  time 
he  signed  there  existed  secret  agree- 
ment between  payee  and  principal 
whereby  latter  was  to  receive  and  did 
receive  usurious  rate  of  interest.  23 
App.  630   (1)    (99  S.  E.  151). 


to  collect  same  out  of  principal.  18 
App.  217,  218   (1-a)    (89  S.  E.  174). 

Parol  notice  or  request  to  creditor  to 
bring  suit  was  not  a  compliance  with 
this  section  or  of  itself  sufficient  to 
discharge  surety.  142/814  (1-a)  (83  S. 
E.  952.) 

Petition  in  action  on  indemnity  bond 
was  not  demurrable  here  for  failure  to 
set  out  facts  which  would  have  been 
essential  had  action  been  on  accounts 
covered  by  bond  and  named  in  petition. 
16  App.  693   (1)    (85  S.  E.  970). 

Plea  in  action  on  note  that  joint  defend- 
ant was  merely  surety,  that  he  signed 
at  request  of  other  defendant  and  the 
payee,  without  reward  or  value,  that 
he  agreed  with  such  joint  defendant  to 
extend  time  and  use  of  his  name  as 
surety  for  one  year  after  note  was  due, 
the  note  being  one  year  past  due,  that 
he  was  never  notified  that  note  was 
past  due  and  unpaid,  or  to  pay  it,  that 
he  told  plaintiff  that  he  would  not  stay 
upon  the  note  after  it  became  due,  and 
plaintiff  then  promised  to  pay,  etc., 
set  up  no  valid  defense.  20  App.  196 
(92  S.  E.  945). 

Residence:  Court  did  not  err  in  exclud- 
ing letters  relied  upon  as  constituting 
notice  referred  to  in  this  section,  where 
they  did  not  comply  with  mandatory 
requirement  that  county  of  principal's 
residence  should  be  stated.  18  App. 
217  (1)   (89  S.  E.  147). 
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Rights  of  surety  against  principal. 


Writing:  Parol  notice  or  request  to  cred- 
itor by  surety  upon  note  to  bring  suit 
will   not   operate   as   compliance   with 


this  section,  or  of  itself  have  effect  to 
discharge  surety.  22  App.  96  (1)  (95 
S.  E.  315). 


§  3550.  (§  2978.)  Judgment  against  surety. 


Oondenmation  money:  Bond  given  by 
defendants  for  payment  of  judgments 
which  may  be  rendered  in  case  will  be 
treated  as  bond  for  eventual  condem- 
nation money.  22  App.  235,  236  (2) 
(95  8.  E.  717). 


Eventual  condemnation  money  is 
that  which  is  recovered  in  the  identical 
case  in  which  appeal  is  taken;  it  is  the 
amount  fixed  and  settled  by  the  judg- 
ment or  decree  of  the  court  in  the  case. 
22  App.  235,  236  (2)   (95  S.  E.  717). 


ARTICLE  3. 
Rights  of  Surety  Against  Principal. 
§  3551.  (§  2979.)  Process  against  principal. 


Pajaneiit:  Indorser  need  not  pay  notes, 
in  order  to  have  right  to  proceed  to 

§  3552.  (§  2980.)  For  money  paid. 

Defense:  Contention  that  surety  is  not 
rightfully  the  holder  of  a  note,  against 
the  maker  of  which  the  surety  has 
brought  action,  or  for  some  reason  is 
not  entitled  to  collect  the  same,  is  a 
defense  which  should  be  affirmatively 
pleaded.     13  App.  785  (80  S.  E.  34). 

Mortgage  fi.  fa.  here  properly  amended  in 
proceeding  by  surety  to  foreclose  mort- 
gage g^ven  to  indemnify  surety  so  as 
to  credit  mortgagor  with  sum  paid  by 
surety  before  due.  18  App.  300  (2)  (89 
8.  E.  373). 


have  debt  paid  out  of  funds  of  maker. 
145/336,  337  (1)   (89  S.  E.  216). 


Note:  Where  surety  paid  debt  he  was 
entitled  to  reimbursement,  though  pay- 
ment was  accomplished  by  paying  re- 
newal note.  144/74,  75  (3)  (86  S.  E. 
249). 

A  surety,  who  has  acquired  title  to  a 
note  by  payment  and  delivery,  may 
recover  from  the  maker  the  full  amount 
due  thereon,  including  attoney's  fees 
provided  for  therein.  13  App.  785  (80 
S.  E.  34). 


§  3553.  (§  2981.)  Effect  of  judgment  against  surety. 


Defense:  Where  suit  was  brought  against 
surety  after  judgment  had  been  ob- 
tained against  principal,  judgment  was 
not  conclusive  as  to  liability  of  surety, 
but  was  only  prima  facie  evidence 
thereof,  and  surety  could  set  up  any 
legal  defense  showing  want  of  liability 
on  part  of  principal.  24  App.  481  (2) 
(101  S.  E.  129). 


Joined:  Holder  of  joint  and  several  note 
may  sue  obligors  jointly  or  severally, 
or  sue  any  one  of  the  signers  alone; 
on  such  an  obligation  he  may  sue  the 
principal  and  the  surety  jointly,  or  at 
his  option  he  may  sue  either  the  prin- 
cipal or  the  surety  alone.  21  App.  530 
(3)   (94  S.  E.  850). 


§  3556.  (§  2984.)  Proof  of  suretyship. 


stated.   140/554,  566  (79  8.  E.  546); 

17  App.  107  (86  8.  E.  397);  22  App. 

210  (2)    (95  8.  E.  720). 
Cited.    20  App.  489,  490  (1)  (93  8.  E. 

115). 
Accommodation  indorser:     Where  writ- 
ten   assignment    of    note,    signed    by 


payee,  recites  that  for  value  received 
he  transferred  and  assigned  the  note 
with  full  recourse  on  himself,  payee 
was  estopped  from  testifying  that  as 
matter  of  fact  he  was  an  accommoda- 
tion indorser  only.  20  App.  489  (1) 
(93  8.  E.  115). 
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ClrcumBtaiitial  evidence:  Belationship 
may  be  shown  by  circumstances.  13 
App.  38  (2)   (78  S.  E.  947). 

Evidence:  Where  defendant  had  statu- 
tory right  to  prove  by  parol,  before 
judgment,  fact  of  her  suretyship,  and 
was  deprived  of  such  right  by  court 
directing  joint  verdict  against  her  and 
her  codefendant,  without  allowing  her 
opportunity  to  sustain  by  proof  allega- 
tion in  her  answer  that  she  signed  note 
sued  upon  as  surety  only,  she  was  en- 
titled to  new  trial.  24  App.  577  (2) 
(101  8.  E.  586). 
See  Opinion. 

Indorsers:  Surety,  sued  as  principal, 
upon  contract  on  face  of  which  sure- 
tyship does  not  appear,  may,  on  proper 
notice  to  codefendant,  sustain  plea  of 
suretyship  by  parol  evidence.  13  App. 
38  (1)  (78  S.  E.  947). 

Joint  maker:  Where  joint  principals  on 
joint  note  gave  renewal  note  in  lien  of 
such  note,  and  without  any  additional 
consideration,  such  note  would  also  be 
a  joint  note,  and  not  one  of  security 
for  another,  unless  it  should  appear 
that  the  principals  agreed  that  one 
should  be  principal  and  other  surety. 
146/263  (1)   (91  S.  E.  21). 

Promissory  note  reciting,  "I  promise 
to  pay,"  and  signed  by  two  or  more 
persons,  is  a  joint  and  several  obliga- 
tion, irrespective  of  whether  one  or 
more  of  the  signers  may  in  fact  be 
sureties.  21  App.  530  (2)  (94  S.  E. 
850). 

If  two  persons  sign  note  apparently 
as  joint  principals,  and  there  is  nothing 
in  it  to  show  that  one  is  surety  for 
the  other,  presumption  of  law  is  that 
both  are  liable  as  joint  principals; 
this  presumption  may  be  rebutted  by 

§  3557.  (§  2985.)  After  judgment. 

Cited.     22  App.  92  (95  S.  E.  380). 

§  3558.  (§  2986.)  Control  of  fl.  fa. 

Cited.     145/452  (89  S.  E.  409). 

§  3559.  (§  2987.)  When  sued  separately. 


parol  evidence  or  by  circumstances, 
burden  being  upon  one  thus  claiming 
suretyship  to  establish  the  fact.  23 
App.  630  (2)   (99  S.  E.  151). 

Notice:  Before  one  sued  as  maker  of 
note  and  who  appears  as  such  on  face 
of  note  can  avail  himself  of  this  sec- 
tion, he  piust  give  notice  required  and 
his  plea  must  contain  appropriate 
prayer  for  independent  aflSrmative  re- 
lief. 19  App.  434  (1)  (91  S.  E.  509). 
In  order  that  one  who  has  signed 
promissory  note  apparently  as  principal 
may,  prior  to  judgment,  prove  that  he 
was  merely  a  surety,  plea  setting  up 
that  fact  and  praying  that  judgment 
be  molded  accordingly  must  also  show 
that  previous  notice  had  been  given 
principal  of  surety's  intention  to  make 
such  proof.  21  App.  530  (1)  (94  S.  E. 
850). 

Opinion:  Where       relationship        of 

a  promisor  to  his  payee  is  that  of  joint 
principal  or  that  of  surety  is  question 
to  be  determined  by  facts,  and  is  not 
to  be  governed  by  opinion  of  either  of 
the  parties.  23  App.  630  (3)  (99  S. 
E.  151). 

Parol  evidence  admissible  to  show  that 
persons  signing  as  guarantors  did  so 
without  independent  consideration,  and 
that  contract  was  one  of  suretyship. 
143/324  (1)  (85  S.  E.  126). 

Presumption:  While  one  signing  note 
apparently  as  maker  may  show  that 
he  is  surety,  presumption  is  that  his 
liability  is  truly  evidenced  by  writ- 
ing. 15  App.  458  (1)  (83  S.  E.  859). 
That  payee  received  all  proceeds 
from  transfer  to  innocent  purchaser 
was  insufficient  to  create  inference 
that  ostensible  maker  was  only 
surety.    Id. 


Separate  suit:  Holder  of  joint  and 
several  note  may  sue  obligors  jointly 
or  severally,  or  sue  any  one  of  the 
signers  alone;  on  such  an  obligation 
he  may  sue  the  principal  and  the  sure- 
ty jointly,   or  at  his   option   he   may 


sue  either  the  principal  or  the  surety 
alone.  21  App.  530  (3)  (94  S.  E.  850). 
Surety  may  be  sued  separately  from 
its  principal.  22  App.  348  (2)  (95  S. 
E.  1025). 
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Rights  of  sureties  among  themselves.     Rights  of  sureties  as  to  third  persons. 


§  3561.  (§  2989.)  Contribution. 

Cited.     22  App.  92  (95  S.  E.  380). 


§  3564. 


ARTICLE  4. 
Bights  of  Sureties  Among  Themselves. 
(§  2992.)  Right  of  contribution. 


Joint  action:  Three  of  four  sureties,  who 
have  paid  the  debt  of  their  principal, 
may  jointly  sue  their  co-surety  for 
contribution,  founding  their  action  up- 


on the  obligation  containing  the  con- 
tract of  suretyship.  141/95  (80  S.  E. 
554). 


ARTICLE  5. 
Bights  of  Sureties  as  to  Third  Persons. 


§  3567.  (§  2995.)  Subrogation. 

Limitations:  Sureties  suing  a  co-surety 
for  contribution,  founding  their  action 
upon  the  obligation  containing  the 
contract  of  suretyship,  will  have  the 
same  time  within  which  to  bring  suit 
as  a  creditor  would  have  had  on  the 
same  instrument.  141/95  (80  S.  E. 
554). 

Privity:  Surety  on  bond  here  was  not 
subrogated  to  rights  of  principal  under 
certain  receipt.  142/353  (82  S.  E. 
1076). 

Bole:  Subrogation  arises  only  in  those 
cases  where  party  claiming  it  advances 
money  to  pay  debt  which,  in  event  of 
default  by  debtor,  he  would  be  bound 
to  pay,  or  where  he  has  some  interest 
to  protect,  or  where  he  advances  money 
under  agreement  express  or  implied, 
made  either  with  debtor  or  creditors, 
that  he  shall  be  subrogated  to  rights 
and  remedies  of  creditor.  146/641  (92 
S.  E.  58). 

Surety  who  has  paid  debt  of  principal  is 
subrogated  in  law  and  in  equity  to 
creditor's  rights.  18  App.  387  (1) 
(89  8.  E.  525). 

Where  there  are  successive  sureties, 
the  last  surety  is  regarded  as  the 
primary  one,  and  if  he  pays  the  debt 
of   his   principal,   he   has   no    right    of 


subrogation  against  preceding  sureties. 
21  App.  471   (1)   (94  S.  E.  589). 

Where  one  of  the  signers  of  a  note 
on  which  was  entry  showing  that  after 
maturity  it  was  paid  by  him  brought 
action  against  other  signer,  alleging 
that  he  signed  as  accommodation  in- 
dorser  for  defendant  and  did  not  re- 
ceive any  part  of  loan  which  was  con- 
sideration recited  in  note,  suit  was  not 
subject  to  demurrer  on  ground  that  it 
appeared  that  note  had  been  paid; 
under  allegations  plaintiff,  being  mere- 
ly a  surety,  was,  on  payment  of  the 
note,  subrogated  to  payee's  rights 
against  the  principal.  23  App.  713  (1) 
(99  8.  E.  239). 

Venue:  Creditor  holding  promissory 
note  may  sue  maker  and  sureties  in 
county  of  residence  of  either,  and  sure- 
ty paying  note  succeeds  to  this  right 
and  may  sue  upon  note  either  in  county 
of  residence  of  maker  or  in  that  of 
residence  of  co-surety,  at  his  option. 
18  App.  387  (3)  (89  8.  E.  525). 

Volunteer:  Indorsement  of  notes  of  rail- 
road by  stockholder  and  director  for 
money  to  pay  taxes  on  railroad  was 
not  such  voluntary  payment  as  would 
deprive  him  of  equitable  subrogation 
to  claim  for  amount  of  taxes.  145/336, 
337   (2)   (89  S.  E.  216). 
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Relations  of  principal  and  agent   among   themselves. 


CHAPTER  15. 
Of  Principal  and  Agent. 


ARTICLE  1. 
Relations  of  Principal  and  Agent  Among  Themselves. 


§  3569.  (§  2997.)  How  it  arises. 

Cited.    144/275,  278  (87  S.  E.  10). 

Bank:  Where  tax  collector  at  suggestion 
of  and  upon  advice  of  bank  cashier,  in 
order  to  evade  garnishment  proceed- 
ings, in  avoidance  of  which  bank  had 
an  interest,  left  with  cashier  county 
funds  undei"  cashier's  receipt  reciting 
that  funds  were  to  be  turned  over  to 
county  treasurer,  there  was  a  deposit 
of  the  funds  in  the  bank  to  the  credit 
of  the  treasurer,  and  the  bank  became 
the  agent  of  the  tax  collector  to  con- 
summate the  transfer.  20  App.  121 
(2)  (92  S.  E.  759). 

Judgment:  Where  owner  of  property 
conveys  to  another  against  whom  there 
is  valid  outstanding  judgment  at  time, 
for  sole  purpose  of  putting  title  in 
grantee  so  that  he  may  sell  or  pledge 
property  for  purpose  of  raising  money 
to  pay  over  to  owner,  lien  of  judgment 
will  not  attach  and  make  property  sub- 
ject as  against  claim  duly  filed  by 
owner  of  equitable  interest.  148/410 
(1)    (96  S.  E.  872). 

Negotiation:  Mere  fact  that  confidential 
agent,  who  exclusively  negotiated  to 
an  agreement  actual  terms  of  sale  of 
property  of  principal,  had  only  au- 
thority to  negotiate,  and  was  not  em- 
powered to  make  binding  contract, 
would  not  make  him  simply  an  inter- 
mediary or  middleman.  22  App.  431 
(1)    (96  8.  E.  232). 

Pleading:  Where,  in  action  for  price  of 
fertilizer,  defendant  admitted  in  open 
court  that  it  was  bought  from  a  cer- 


tain person,  as  plaintiff's  agent,  to 
whom  payment  was  made,  injection 
into  case  by  court  in  his  charge  of 
issue  as  to  whether  or  not  defendant 
paid  purchase  price  to  such  person  as 
agent  of  plaintiff,  was  not  erroneous, 
although  pleadings  did  not  raise  the 
issue  of  agency;  it  was  not  incumbent 
upon  defendant  to  recast  his  plea  in 
this  particular.  23  App.  189  (1)  (98 
S.  E.  105). 

Power:  Generally  one  may  convey  to 
another  authority  to  perform,  at  any 
time  in  future,  act  in  his  behalf.  15 
App.  663   (2)    (84  8.  E.  147). 

Proof  of  agency:  Evidence  of  agency 
was  admissible  where  defendant 
pleaded  payment  to  plaintiff's  agent 
by  check.  15  App.  275  (82  8.  E.  907). 
Proof  of  agency  and  of  nature  of 
agency  may  be  shown  by  showing  cir- 
cumstances, apparent  relations,  and 
conduct  of  parties.  18  App.  24  (2)  (88 
8.  E.  747). 

Sale:  Where  owner  of  property  engages 
another  to  find  purchaser  and  to  nego- 
tiate terms  of  sale,  and  such  person, 
with  or  without  compensation,  assumes 
such  duty,  and  procures  purchaser,  and 
owner  consummates  contract  of  sale 
upon  terms  arrived  at  solely  by  virtue 
of  previous  negotiations  thus  had,  re- 
lation which  subsists  between  seller 
and  one  acting  for  him  is  that  of  prin- 
cipal and  agent.  22  App.  431  (1)  (96 
8.  E.  232). 


§  3570.  (§  2998.)  Words  of  description. 


8tated.  140/326,  330  (78  8.  E.  912). 
Administrator:  Executory  contract  be- 
tween party,  administrator  of  estate 
of  named  person,  and  another  party, 
whereby  former  agreed  to  sell  to  latter 
certain  personal  property  exceeding 
fifty  dollars  in  value,  and  to  lease  for 


turpentine  purposes  certain  real  estate 
of  intestate,  was  agreement  by  such 
party  in  his  representative  capacity. 
145/616  (3)   (89  8.  E.  689). 

Where  administrator  deposits  funds 
of  estate  in  bank  of  good  standing 
which    subsequently    fails,    and    funds 
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are  thereby  lost,  he  is  prima  facie 
liable,  unless  funds  were  deposited  in 
name  of  administrator  of  partieular 
estate  to  which  funds  belonged;  where 
fund  is  deposited  in  name  of  admin- 
istrator merely  as  administrator,  he  is 
prima  facie  individually  liable  for  loss 
of  the  money.  19  App.  74  (90  8.  E. 
973). 

Estoppel:  Allegations  of  petition  that 
defendant  trust  company  contracted  in 
representative  capacity  estopped  plain- 
tiff from  denying  that  contract  was 
made  in  such  capacity.  143/214  (1) 
(84  S.  E.  538). 

Ooardiaii:  Legal  title  to  bank  stock 
purchased  by  and  issued  to  W., 
'* guardian,'*  was  prima  facie  in  him 
individually,  and  on  his  death  de- 
scended to  his  personal  representative; 
his  successor  in  the  trust  had  no  right, 
under  facts  of  this  case,  to  recover 
from  the  bank  money  paid  for  the 
stock.    22  App.  656  (2)  (97  S.  E.  249). 

Indorsement:  Abbreviation  and  letters 
**Treas."  and  "V.  P.,"  following 
names,  respectively,  of  two  indorsers 
on  note,  are  mere  words  of  description, 
and  imposed  personal  obligation  on  in- 
dorsers. 14  App.  729  (1)  (82  8.  E. 
314). 

Judgment:  Default  judgment  against 
three  persons  individually  on  a  note 
was  not  void,  as  not  authorized  by 
the  pleadings,  though  petition  showed 
that  their  signatures  were  followed  by 
words  describing  them  as  trustees. 
143/513  (1)  (85  8.  E.  708). 

Library  trustees:  Payees  in  note  made 
to  them  as  library  trustees,  may  main- 
tain action  on  note  in  their  own 
names,  and  the  words  **  library  trus- 
tees,''  added  to  their  names  in  the 
petition  will  be  treated  as  words  of 
description  and  surplusage.  145/768 
(1)  (79  8.  E.  480). 

President:  Recovery  may  be  had  against 
corporation  upon  obligation  signed  by 
one  describing  himself  as  "president," 
upon  proof  that  parties  understood  that 
it  was  obligation  of  corporation,  and 
that  corporation  received  considera- 
tion and  either  authorized  execution  of 
contract  or  ratified  it.  13  App.  504 
(1)  (79  8.  E.  480). 
Suit:  Where  the  name  of  one  sued  was 
followed  by  the  word  "executor"  of 
a  named  person,  and  such  defendant 


filed  a  plea  as  executor,  and  joined 
in  a  bill  of  exceptions  and  in  exe- 
cuting a  supersedeas  bond,  injunction 
will  not  be  granted,  after  af^rmance 
of  the  judgment,  to  restrain  execution 
of  'writ  of  possession,  on  ground  that 
judgment  only  bound  such  defendant 
individually.  140/326  (1)  (78  8.  E. 
912). 

Suit  by  or  against  one  with  the  word 
"administrator,"  or  "executor,"  add- 
ed to  his  name,  especially  on  a  con- 
tract made  by  him,  will  ordinarily  be 
treated  as  being  his  individual  suit. 
Id.  326,  330. 

Plaintiff  in  action  against  defend- 
ants as  individuals  could  not  recover 
on  contract  alleged  to  have  been  made 
in  representative  capacity.  143/214 
(2)   (84  8.  E.  538). 

Where  plaintiff  sues  in  his  individual 
capacity,  and  title  to  damaged  prop- 
erty is  alleged  to  be  in  him,  an  amend- 
ment merely  adding  the  words  "aa 
administrator  of "  a  named  person  will 
not  entitle  him  to  recover  as  admin- 
istrator, where  neither  the  petition  nor 
the  amendment  alleges  that  the  title 
was  in  the  decedent  named,  and  that 
such  person  is  dead,  and  that  plaintiff 
is  his  administrator.  13  App.  744  (79 
8.  E.  946). 

Agreement  by  F.  C.  M.,  administra- 
tor of  the  estate  of  E.  P.  M.  to  sell 
personal  property  affords  no  basis  of 
recovery  in  suit  against  F.  C.  M.  in- 
dividually and  heirs  of  E.  P.  M. 
145/616  (3)   (89  8.  E.  689). 

Petition  here  in  action  against  de- 
fendant as  executor,  and  seeking  judg- 
ment against  him  as  such,  generally 
against  the  estate  of  testator,  and 
specially  against  certain  land  described 
in  a  deed  executed  by  such  executor, 
for  money  loaned  to  operate  farms  of 
the  estate,  set  out  cause  of  action, 
and  it  was  erroneous  to  dismiss  action 
on  general  demurrer.  147/444  (94  8. 
E.  556), 

Declaration  in  short  form  against 
named  individual,  alleging  that  he  is 
duly  appointed  administrator  of  named 
decedent,  that  defendant  administra- 
tor is  indebted  to  petition  on  note  in 
stated  sum,  signed  by  decedent,  copy 
of  note  being  attached,  and  further 
alleging  that  defendant  administrator 
is  indebted  to  petitioner  in  stated  sum 
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on  open  account  for  goods  purchased, 
copy  of  account  being  attached,  is  suit 
against  defendant  in  representative 
character  as  administrator.  148/551 
(1)  (97  8.  E.  541). 
Trustee:  Deed  conveying  realty  to  cer- 
tain person  as  guardian  of  minors 
named  created  such  person  a  trustee 
for  the  minors  and  trust  estate  in  prop- 
erty described.  144/732  (1)  (87  8.  E. 
1055). 

Where  mortgage  on  realty  was 
signed  ' '  Trustees  North  Ga.  Col.  8chool 
(8eal).     H.  A.  B.  Cor.  Sect.   (Seal," 


it  was  erroneous  to  admit  same  in 
evidence  on  trial  of  claim  to  prop- 
erty, over  timely  objection  that  there 
was  no  evidence  shown  where  H.  A. 
B.  had  any  authority  to  sign  any 
mortgage,  evidence  failing  to  disclose 
any  such  authority.  149/479  (2)  (100 
8.  E.  569). 
Verdict  in  action  against  one  as  admin- 
istrator for  plaintiff  against  such  de- 
fendant will  be  construed  to  be  against 
defendant  in  his  representative 
capacity.     148/551   (2)   (97  8.  E.  541). 


§  3571.  (§  2999.)  What  may  be  done  by  agent. 


Admission  made  through  agent,  during 
existence  and  in  pursuance  of  his 
power,  is  no  less  evidence  against  the 
principal  than  if  made  by  the  prin- 
cipal in  person.  22  App.  433,  434  (5) 
(96  8.  E.  269). 

Glioses  in  action:  The  general  proposi- 
tion that  all  choses  in  action  arising 
upon  contract  and  involving  property 
rights  may  be  assigned  so  as  to  vest 
title  in  assignee  does  not  apply  where 
contract  involves  relation  of  personal 
confidence,  such  as  to  show  that  party 
conferring  rights  must  necessarily 
have  intended  them  to  be  exercised 
only   by    him    upon   whom   they   were 


actually  conferred.  23  App.  290,  291 
(5)  (98  8.  E.  224). 
Performance:  Where  agreement  in  ef- 
fect provides  that  service  may  be  per- 
formed either  by  contracting  party  or 
by  such  other  person  as  contract  may 
be  assigned  to,  in  order  that  construc- 
tion contrary  to  such  express  intent 
can  as  matter  of  law  be  inferred  it 
must  appear,  from  nature  of  contract, 
that  performance  of  obligation  by 
another  would  be  essentially  different 
in  result  from  what  had  been  con- 
tracted for.  23  App.  290,  291  (5)  (98 
8.  E.  224). 


§  3572.  (§  3000.)  Executors,  etc.,  may  convey  by  attorney  in  fact. 


Consideration:  8ervices  performed  by 
grantee  as  agent  for  executors  in  sell- 
ing other  land  for  them  would  con- 
stitute valuable  consideration  for  deed 
for  executors  executed  under  power  of 
attorney.     142/806  {t)   (83  8.  E.  941). 


Presumption:  Deed  executed  under 
power  of  attorney  given  by  executor 
authorized  by  will  to  sell  property 
was  presumably  valid  under  this  sec- 
tion.    142/806   (2)    (83  8.  E.  941). 


§  3574.  (§  3002.)  Agency  created,  how;  agents  of  corporations. 


Note:  Agent  of  corporation  authorized 
to  close  up  another  agent's  account 
and  take  his  not^,  was  authorized  to 
agree  in  writing  that  any  subsequently 
discovered  evidence  that  amount  of 
note  was  incorrect  could  be  used 
against  the  note,  regardless  of  whether 
his  authority  to  execute  such  agree- 
ment was  in  writing.  145/197  (1)  (88 
8.  E.  820). 

Law  does  not  require  that  agent's 
authority  to  execute  promissory  note 
in  name  of  principal  shall  be  in  writ- 
ing. 18  App.  161,  162  (2)  (89  8.  E. 
77). 


Court  did  not  err  in  disallowing 
amendatory  plea  offered  by  defendant, 
which  alleged  in  substance  that  she 
had  never  signed  notes  sued  upon,  but 
that  her  name  was  signed  to  them  by 
her  husband,  and  that  he  had  no  writ- 
ten authority  to  do  so.  18  App.  161, 
162  (3)  (89  8.  E.  77). 
Seal:  Though  power  to  execute  sealed 
instrument  must  be  under  seal,  injunc- 
tion bond  procured  by  attorney  of 
record  with  knowledge  of  principal, 
and  purporting  to  be  signed  by  prin- 
cipal through  the  agent,  under  which 
injunction   is   obtained,   is   binding  on 
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principal,  regardless  of  attorney's  au- 
thority.    144/211   (1)   (86  S.  E.  1097). 

Where  one  signs  name  of  another  on 
back  of  promissory  note  which  as  to 
principal  debtors  is  sealed  instrument, 
but  which  is  not  such  an  instrument 
as  to  surety  whose  name  is  signed 
thereon,   because   his   signature   is   not 

§  3575.  (§  3003.)  Revocation. 

Broker:  Authority  to  broker  to  obtain 
loan  for  borrower  may  be  revoked  at 
any  time  prior  to  finding  of  lender 
willing,  able,  and  ready  to  make  loan 
upon  terms  of  agreement  of  borrower; 
such  revocation  cannot  be  made  after 
notice  to  borrower  by  broker  that  he 
has  procured  lender  ready,  able,  and 
willing  to  make  loan  upon  security  and 
terms  agreed.  23  App.  271  (1-a)  (97 
S.  E.  885). 

Coupled  with  an  interest:  Where  power 
is  coupled  with  an  interest  in  agent 
himself  it  is  not  revocable  at  will,  and 
in  all  cases  agent  may  recover  from 
principal,  for  unreasonable  revocation, 
any  damages  suffered  by  reason  there- 
of. 23  App.  290,  291  (4)  (98  S.  E. 
224). 

Death  of  either  principal  or  agent  re- 
vokes the  power.  23  App.  290.  291  (4) 
(98  S.  E.  224). 

New  agent:  Appointment  of  new  agent 
for  performance  of  same  act  revokes 
the  power.  23  App.  290,  291  (4)  (98 
8.  E.  224). 

Renting  agent:  Interest  of  agent  must 
lie    in   subject   matter   of   agency   and 


under  seal,  it  is  not  necessary  that  au- 
thority to  sign  note  be  under  seal; 
neither  is  it  necessary  that  authority 
to  sign  note  be  in  writing,  and  subse- 
quent ratification  of  same  is  suflicient 
to  bind  surety.  24  App.  452  (2)  (101 
8.  E.  131). 


not  merely  in  profits  which  are  to  re- 
sult from  exercise  of  power;  in  the 
case  of  a  renting  agent,  acting  for 
owner  of  property,  agent  must  have 
interest  in  contract  of  rental  and  not 
merely  in  contract  of  agency  by  vir- 
tue of  which  he  is  to  be  compensated 
for  future  services  in  collection  of 
rents;  work  and  expense  of  authorized 
agent  in  finding  tenant  and  securing 
lease  could  be  taken  as  sufficient  to 
establish  such  an  interest  in  the  con- 
tract of  rental.  23  App.  290,  291  (4) 
(98  S.  E.  224). 
Will:  Where  contract  between  life  in- 
surance company  and  agent  provided 
that  it  might  be  terminated  by  either 
party  at  will,  fact  that  company  en- 
tered into  a  consolidation  with  another 
company  did  not  constitute  breach  of 
contract  of  agency  for  which  the  agent 
could  recover  damages,  on  theory  that 
company  was  prevented  thereby  from 
carrying  out  its  agreement.  147/283 
(93  8.  E.  40©). 

Generally,  agency  is  revocable  at  will 
of  principal.  23  App.  290,  291  (4)  (98 
8.  E.  224). 


§  3576.  (§  3004.)  Agent  limited  by  his  authority. 


Bail  trover:  Where  there  is  nothing  in 
petition  to  show  that  collection  agent 
of  defendant  had  authority  to  insti- 
tute bail  proceeding  in  name  of  his 
principal  against  the  third  person  who 
never  had  possession,  etc.,  of  piano 
sold,  and  where  proceeding  was  not*  to 
recover  the  piano,  but  maliciously,  nor 
anything  to  show  that  the  principal, 
with  full  knowledge  of  all  material 
facts,  ratified  the  act  of  the  agent  in 
instituting  bail-trover  proceeding,  court 
did  not  err  in  sustaining  demurrer  to 
and  dismissing  the  petition.  23  App. 
655  (99  8.  E.  136). 

Bill  of  sale:  Power  of  attorney  to  exe- 
cute a  mortgage  and  a  lien  on   crops 


is  no  authority  for  execution  of  a  bill 
of  sale  conveying  title  to  property  for 
purpose  of  securing  a  debt,  and  this 
is  true  although  power  of  attorney  may 
contain  the  general  expression,  **to  do 
and  perform  all  and  every  act  and 
thing  whatsoever  requisite  and  neces- 
sary to  be  done  in  and  about  the 
premises."  22  App.  740  (2)  (97  8.  E. 
200). 
Factor:  Cotton  factors,  who  had  sold 
cotton  in  accordance  with  general 
usage  to  reimburse  themselves  for  ad- 
vances, not  liable  where  they  deemed 
security  insufficient  and  customers  had 
failed  to  deposit  more  margins.  17 
App.  57  (1)   (86  8.  E.  256). 


Digitized  by 


Google 


1007 


FOURTH  TITLE— CHAP.  15,  ART.  1. 


§3578 


Relations  of  principal  and  agent  among   themselves. 


Where  factors  have  made  advan<i^s. 
they  are  not  bound  to  hold  goods,  it' 
customer  fails  to  deposit  margins  re- 
quired.    Id.  57   (2). 

Instructions:  Finding  by  auditor  that  at 
time  money  came  into  defendant's 
hands,  he  '*knew  that  it  was  the  wish 
and  desire  of  his  principal,"  the  plain- 
tiff, that  the  said  sum  should  be  paid 
over  to  a  named  person  in  payment 
of  her  note  held  by  that  person,  and 
that  defendant  loaned  the  money  with- 
out knowledge  and  consent  of  his  prin- 
cipal, was  equivalent  of  finding  that 
defendant  violated  instructions  of 
plaintiff.  20  App.  499  (1)  (93  S.  E. 
153). 

Pledging  credit:  Local  agent  of  mercan- 
tile firm  engaged  in  business  of  buy- 
ing and  selling  goods  for  profit  has 
no  authority  to  pledge  credit  of  his 
principal  by  buying  goods  in  name  of 
principal  for  accommodation  of  third 
person.  22  App.  325  (1)  (95  S.  E. 
1019). 

Agreement  between  local  agent  of 
mercantile  firm  and  defendant  for  pur- 
chase of  car  of  tomatoes  in  name  of 
such    firm    for   accommodation    of    de- 


fendant was  not  binding  on  such  firm, 
and  defendant  was  not  entitled  to  re- 
cover on  his  plea  of  set-off.  22  App. 
325   (2)    (95  S.  E.   1019). 

Power  of  attorney:  Formal  power  of  at- 
torney is  subject  to  strict  construc- 
tion; general  terms  in  it  are  restricted 
to  consistency  with  the  controlling  pur- 
pose, and  will  not  extend  the  authority 
so  as  to  add  new  and  distinct  powers 
different  from  special  powers  express- 
ly delegated.  22  App.  740  (1)  (97  S. 
E.  200). 

General  words  in  power  of  attorney 
must  be  construed  with  reference  to 
specified  objects  to  be  accomplished, 
and  limited  to  recitals  made  in  regard 
thereto.  22  App.  740  (1-a)  (97  S.  E. 
200). 

Batification:  Motion  to  recommit  case 
to  auditor,  in  order  that  specific  find- 
ing might  be  made  on  issue  as  to 
whether  plaintiff  ratified  loan  made  by 
her  agent,  should  have  been  granted 
here,  although  finding  on  such  issue 
might  be  inferred  from  finding  of 
amount  due  plaintiff  by  defendant. 
20  App.  499  (2)  (93  S.  E.  153). 


§  3578.  (§  3006.)  Payment  to  agent  failing  to  produce  obligation. 


Cited.  145/408,  409  (89  S.  E.  367). 
Stated.  141/364  (1)  (80  S.  E.  999). 
Authority:  If  debtor  by  promissory  note 
makes  payment  thereof  to  one  claiming 
to  be  agent  for  collection,  it  is  in- 
cumbent on  former  to  see  that  latter  is 
in  possession  of  security;  for,  if  he  is 
not,  debtor  will  be  liable  to  pay  again, 
unless  person  making  collection  had 
authority  to  collect  sums  due  his  prin- 
cipal, or  money  actually  reached  the 
owner.     18   App.   611    (90   S.   E.   171). 

This  section  declares,  in  effect,  that 
implication  of  authority  to  collect, 
which  exists  on  part  of  an  agent  who 
produces  evidence  of  debt,  does  not 
arise  where  debtor  fails  to  require 
production  of  such  obligation;  but  this 
provision  of  law  does  not  preclude 
debtor  from  otherwise  establishing 
such  express  or  implied  authority,  nor 
from  showing  subsequent  ratification 
of  the  act  by  the  creditor  as  principal. 
20  App.  221   (1)    (92  S.  E.  1015). 

Where  it  is  shown  that  payment  to 
agent  reaches  hands  of  principal,  or 
hands  of  another  who  is  his  authorized 


agent  to  receive  it,  authority  of  per- 
son to  whom  money  was  actually  paid 
need  not  be  shown.  21  App.  200  (3) 
(93  S.  E.  1009). 

Where,  in  suit  upon  note,  debtor 
shows  that  he  paid  part  of  it  to  sup- 
posed agent  of  holder,  but  failed  to 
show  that  such  agent  produced  note  at 
time  of  payment  or  that  money  col- 
lected ever  reached  owner  of  note,  oi; 
that  alleged  agent  had  specific  au- 
thority to  collect  note,  no  valid  de- 
fense of  partial  payment  is  shown.  23 
App.  275  (97  S.  E.  884). 
Burden  is  on  defendant  claiming  pay- 
ment, in  action  on  note,  to  prove 
that  the  person  to  whom  he  made 
the  payment  without  production  of  the 
note  had  authority  to  collect  the  same. 
141/364   (2)    (80  S.  E.  999). 

Defense  to  action  on  note  setting  up 
payment  to  one  authorized  by  the 
holder  to  collect  for  him  casts  upon 
defendant  burden  of  showing  not  only 
that  he  has  paid  the  money,  but  that 
he  has  made  payment  to  a  person  au- 
thorized  by   the   holder  to   receive   it. 
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or  else  that  it  actually  reached  the 
holder's  hands.  13  App.  234  (1)  (79 
S.  E.  35). 

Where  payment  on  written  evidence 
of  debt  is  made  to  person  as  agent 
for  another,  production  of  written 
evidence  of  debt  raises  implication  of 


his  authority  to  receive  payment  as 
agent,  but  where  it  is  not  produced 
there  is  no  such  implication,  and  bur- 
den is  upon  person  making  payment 
to  establish  such  authority.  21  App. 
200   (1)    (93  S.  E.  1009). 


3580.  (§  3008.)  Deposit  by  agent,  bank  failing. 


Administrator:  Where  administrator  de- 
posits funds  of  estate  in  bank  of  good 
standing  which  subsequently  fails,  and 
funds  are  thereby  lost,  he  is  prima 
facie  liable,  unless  funds  were  de- 
posited  in   name   of  administrator  of 


particular  estate  to  which  funds  be- 
longed; where  fund  is  deposited  in 
name  of  administrator  merely  as  ad- 
ministrator, he  is  prima  facie  individ- 
ually liable  for  loss  of  the  money.  19 
App.  74  (90  S.  E.  973). 


§  3581.  (§  3009.)  Diligence  of  an  agent. 


Charge  substantially  in  words  of  this  sec- 
tion was  sufficient.  19  App.  429,  430 
(4)   (91  8.  E.  432). 

It  was  not  error,  in  absence  of  time- 
ly written  request,  for  court  to  fail 
to  charge  that  it  was  duty  of  plaintiff, 
a  detective  agency,  in  conducting  in- 
vestigation to  murder,  to  act  honestly 
and  in  good  faith,  and  to  deal  honestly 
and  in  good  faith  with  defendant.  19 
App.  429,  430  (4)  (91  S.  E.  432). 

Collection:  Where  bank  receives  for  col- 
lection draft  for  definite  sum,  accom- 
panied by  warranty  deed  and  letter  of 
instructions  authorizing  delivery  of 
deed  to  drawee  upon  payment  of  draft, 
it  is  duty  of  bank  to  adhere  faithfully 
to  instructions,  unless  modified  by 
drawer,  and  delivery  of  deed  and  draft 


upon  payment  of  smaller  sum,  without 
further  instructions  and  without  con- 
sent  of  drawer,  would  make  bank 
liable  to  drawer,  and  damages  would 
be  difference  between  amount  called 
for  in  draft  and  amount  actually  re- 
ceived and  remitted  by  bank.  24  App. 
465  (101  S.  E.  194). 
Consideration:  Bule  that  where  mutual 
promises  furnish  only  consideration 
they  must  be  mutually  binding  was  in- 
applicable where  theory  of  case  was 
that  defendant  had  agreed  to  render 
services  as  plaintiff's  agent,  and  was 
grossly  negligent,  under  this  section, 
and  not  that  there  was  no  valuable 
consideration  for  the  agreement. 
143/431  (4)   (85  S.  E.  321). 


§  3582.  (§  3010.)  Agent  can  not  buy  or  sell  for  himself . 


Cited   and   applied.     145/750,  757    (89 
S.  E.  1071). 

Attorney  at  law,  employed  to  sell  prop- 
erty, cannot,  directly  or  indirectly,  be- 
come purchaser  without  principal's 
knowledge  and  consent.  140/101  (2) 
(78  S.  E.  717). 

Dual  agency:  Contracts  of  dual  agency 
are  void  only  when  duality  was  not 
known  to  each  party.  16  App.  149  (1) 
(84  S.  E.  597). 

The  first  duty  of  an  agent  is  that  of 
loyalty  to  his  trust;  he  must  not  put 
himself  in  relations  which  are  antago- 
nistic to  that  of  his  principal;  his  duty 
and  interest  must  not  be  allowed  to 
conflict.  22  App.  431  (2)  (96  S.  E. 
232). 


An  agent  is  not  permitted  to  com- 
promise himself  by  attempting  to  serve 
two  masters  having  a  contrary  in- 
terest, unless  it  be  that  such  contracts 
of  dual  agency  are  known  to  each  of 
the  principals;  immaterial  that  fraud 
by  agent  was  not  actually  intended,  or 
that  no  injury  was  in  fact  occasioned 
to  the  principal.  22  App.  431  (2)  (96 
8.  E.  232). 

Good  faith  of  agent  is  no  defense. 
140/101,  105  (78  S.  E.  717). 

Insurance:  Agent  of  fire  insurance  com- 
pany authorized  to  contract  for  insur- 
ance cannot  without  company's  con- 
sent become  agent  of  property  owner 
who    desires    insurance,    since    mutual 
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agency  requires  consent  of  both  parties. 
145/239  (1)  (88  S.  E.  967). 

Where  insurance  agent  contracted 
with  property  owner  to  represent 
him  in  procuring  insurance  from 
company  agent  represented,  such  con- 
tract, based  on  double  agency,  was 
void,  and  did  not  render  agent  liable 
for  failure  to  procure  insurance.  Id. 
239,  240  (3). 
Bescission  of  sale:  Equity  requires  that 
on  repudiation  of  a  sale  to  agent,  the 
principal  must  do  equity  by  returning 

§  3583.  (§  3011.)  Personal  profit. 

Fraud:  Agent  to  buy  and  resell  prop- 
erty cannot  lawfully  make  secret 
profit  from  transactions;  nor  is  it 
necessary  to  application  of  rule  that 
principal  must  show  actual  or  moral 
fraud.  145/750,  751  (6)  (89  S.  E. 
1071). 

Guaranty:  Where  sole  consideration  of 
undisclosed  promise  of  buyer  to  agent 
of  seller  was  agent's  guaranty  of  his 
principal's  contract,  which  agreement 
lay  whoUy  beyond  scope  of  agency,  it 
can  not  be  said  as  matter  of  law  that 
interest  of  agent  in  negotiating  terms 
of  sale  could  have  been  affected  there- 
by. 22  App.  431,  432  (3)  (96  8.  E. 
232). 


the  purchase  money  and  restoring  the 
status.    140/101,  106  (78  S.  E.  717). 

Sale:  Agent  to  sell  is  not,  without  con- 
sent of  principal,  authorized  to  make 
sales  in  foreign  markets  under  arrange- 
ment whereby  agent  should  assume  all 
risks  and  contingencies  of  loss  and 
take  all  the  pronts.     247  Fed.  618  (1). 

Third  person:  Section  applies  as  well 
where  agent  joins  with  a  stranger,  who 
has  knowledge  of  agency,  as  where 
agent  is  sole  purchaser.  140/101  (2) 
(78  S.  E.  717). 


Pleading:  Petition  here  to  recover 
amount  received  by  real  estate  agent 
on  sale  of  plaintiff's  land  and  con- 
cealed from  plaintiff  set  forth  cause 
of  action.  145/406,  407  (1)  (89  S.  E. 
363). 

Sale:  Agent,  gratuitous  or  otherwise, 
who  has  been  entrusted  with  authority 
to  negotiate  terms  of  sale  for  his  prin- 
cipal, is  not  permitted  to  receive  from 
buyer  secret  profit,  and  if  he  does 
receive  such  a  profit,  contract  negoti- 
ated is  not  binding  upon  his  principal; 
question  is  whether  or  not  such  secret 
payment  could  be  taken  as  considera- 
tion for  any  act  on  agent  *8  part  within 
scope  of  his  agency.  22  App.  431  (2) 
(96  S.  E.  232). 


§  3586.  (§  3014.)  Commission  and  expenses. 


Dual  agency:  Where  duality  of  real 
estate  agency  is  relied  on  as  defense 
to  agent's  action,  defendant  must 
prove,  not  only  duality  of  agency, 
but  that  same  was  not  known  to  both 
parties.  16  App.  149  (1)  (84  S.  E. 
597). 

Where  property  owner,  with  knowl- 
edge of  custom  of  real  estate  agents 
to  charge  both  parties  commissions  on 
exchange  of  property,  allows  broker  to 
render  services,  and  remains  silent, 
broker  may  recover  commission  from 
him.  17  App.  292,  293  (2)  (86  S.  E. 
660). 

Defendant  cannot  by  demurrer  to 
petition  avail  himself  of  defense  of 
dual  agency  on  part  of  plaintiff,  where 
it  does  not  appear  from  petition  that 
the  inconsistent  relationship  was  un- 
known to  him.  19  App.  425  (1)  (91 
8.  E.  510). 


Evidence:  Under  evidence  in  action  for 
money  alleged  to  be  due  under  written 
contract  by  which  defendants  agreed  to 
pay  plaintiff  sum  stated  to  obtain  cer- 
tain loan  for  them  on  certain  land, 
court  erred  in  directing  verdict  for 
plaintiff.     19  App.  813  (92  8.  E.  286). 

Interference:  Principal  can  not,  with 
knowledge  of  negotiations  between 
purchaser  and  his  agent,  and  while 
negotiations  are  pending,  defeat  right 
of  agent  to  commission  by  interfering 
with  and  himself  completing  sale  of 
which  agent  was  procuring  cause.  23 
App.  46,  47  (3)  (97  8.  E.  443). 

Loan:  Broker  employed  to  obtain  loan 
must  not  only  find  person  who  is  ready, 
able,  and  willing  to  make  loan  on  terms 
on  which  borrower  has  contracted  to 
take  it,  but  he  must  either  tender  the 
money  or  produce  person  willing  to 
make  loan  on  terms  agreed,  unless  bor- 
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rower,  at  time  broker  advises  him  that 
he  has  such  a  person  ready,  able,  and 
willing  to  make  loan,  refuses  to  accept 
loan.  23  App.  271  (1)  (97  S.  E.  885). 
Pleading:  Amendment  here  to  petition 
set  forth  cause  of  action  for  renewal 
commissions  earned,  due,  and  unpaid 
at  time  of  filing  of  suit,  and  court 
erred  in  dismissing  it  upon  general  de- 
murrer.    149/248  (99  S.  E.  856). 

Petition  here  in  action  by  salesman 
to  recover  commissions  on  sales  did  not 
set  out  cause  of  action,  and  judge  erred 


in  overruling  oral  motion  to  dismiss 
it.  24  App.  229  (100  S.  E.  452). 
Profits:  Where  sales  agent,  without  con- 
sent of  principal,  sold  goods  in  foreign 
market  under  arrangement  whereby  he 
was  to  assume  any  loss  incurred  and 
to  take  the  profits,  such  agent,  having 
violated  his  agreement,  is  not  entitled 
to  any  commissions,  but  principal  is 
entitled  to  all  profits,  subject  to  no 
deduction  for  commissions.  247  Fed. 
618  (2). 


^  3587.  (§  3015.)  Broker's  right  to  commission. 


stated.     140/719    (1)    (79   S.   E.   775); 
16  App.  43  (5)   (84  S.  E.  494). 

Acceptance:  Where  broker  contracted 
with  another  to  procure  purchaser  of 
certain  stock,  on  terms  which,  on  being 
first  submitted  to  such  other,  should 
be  declared  acceptable  to  him,  stipu- 
lated commission  was  not  earned  where 
broker  submitted  to  such  other  oflfcr 
of  purchase,  whereby  it  was  proposed 
that  stock  be  exchanged  for  certain 
real  estate,  and  such  oflfer  was  declined, 
and  only  acceptance  shown  was  based 
upon  condition  that  broker  should  re- 
ceive his  compensation  from  the  pur- 
chaser. 19  App.  704  (1)  (91  S.  E. 
1068). 

Carrying  out  contract:  Where  it  is  not 
claimed  that  plaintiff  broker  consented 
to  rescission  of  contract  of  sale,  only 
questions  to  be  considered  are  whether 
he  was  employed,  has  i>erformed  serv- 
ices, and  has  not  received  compensa- 
tion.    15  App.  254  (82  S.  E.  914). 

Where  defendant  had  voluntarily, 
without  broker's  consent,  released 
purchaser,  refusal  of  purchaser  to  buy 
propertv  was  not  available  as  defense. 
Id. 

Where  real  estate  broker's  contract 
entitles  him  to  commission  only  if 
sale  is  closed,  he  is  not  entitled  to 
commission  where  purchaser  declines  to 
complete  sale.  16  App.  569  (1)  (85 
S.  K.  767). 

Charge:  Petition  alleging  that  at  time 
of  breach  of  alleged  brokerage  con- 
tract there  had  been  no  revocation 
of  the  agency,  and  this  allegation  be- 
ing denied  in  defendant's  answer,  not 
error  to  refuse  to  charge  that  ''there 
is  no  plea  of  revocation  filed  in  this 
case,  and  that  kind  of  defense  is  not 


before  you  for  consideration."   140/353 
(1)   (78  S.  E.  1005). 

Consummated:  Broker  entitled  to  com- 
mission if  he  was  procuring  cause  of 
sale,  though  sale  was  actually  consum- 
mated by  owner.  13  App.  22  (78  S. 
E.  681). 

Contract:  Letter  here  was  not  on  its 
face  authority  to  real  estate  agents  to 
sell  land  for  certain  amount,  and 
though  accepted  by  an  entry  on  the 
back  did  not  bind  writer  to  pay  com- 
mission.    140/74   (1)    (78  S.  E.  410). 

In  sales  broker's  action  for  commis- 
sions on  sale  of  listed  property  all 
legal  testimony  tending  to  show  that 
there  was  no  agreement  in  same  sense 
between  parties  as  to  alleged  contract 
of  listment  would  be  admissible.  24 
App.  467,  468  (4)   (101  S.  E.  303). 

Where  alleged  parol  contract  which 
formed  basis  of  suit,  brought  by  real 
estate  agent  for  commissions,  did  not 
by  its  terms  fix  precise  length  of  time 
for  its  duration,  and  was  otherwise 
too  vague,  indefinite,  and  uncertain  to 
indicate  conditions  under  which  de- 
fendant empowered  agent  to  sell  the 
property,  court  erred  in  overruling  de- 
murrer to  petition,  as  it  set  forth  no. 
cause  of  action.  18  App.  321  (89  S. 
E.  381). 

Estoppel:  In  action  on  note  conditioned 
on  consummation  of  sale  of  defendant 's 
land  for  $450,  where  defendant  showed 
that  when  note  was  signed  plaintiff  de- 
livered to  defendant  a  $500  bond  to 
make  purchase  go  through,  and  that 
defendant  held  bond  and  collected  in- 
terest thereon  until  he  received  entire 
purchase  price,  and  that  purchase  price 
was  paid  to  defendant,  after  which  de- 
fendant turned  bond  over  to  purchaser. 
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he  could  not  dispute  claim,  and  verdict 
for  plaintiff  was  properly  directed.  24 
App.  595  (101  S.  E.  758). 
Eyidence  making  out  a  case  of  contract 
to  convey  to  plaintiff  for  a  certain 
amount  in  cash,  leaving  him  to  re- 
tain for  himself  any  greater  sum 
which  he  might  receive  from  another 
purchaser,  does  not  correspond  with 
allegation  that  an  agency  was  cre- 
ated, with  compensation  to  be  meas- 
ured by  amount  in  excess  of  the  sum 
shown  by  such  proof  for  which  he 
could  sell  the  property  for  the  owner. 
140/719  (3)   (79  S.  E.'775). 

Letter,  written  to  purchaser  by  de- 
fendant 's  attorneys  on  her  behalf,  and 
stating  they  were  willing  to  call  mat- 
ter off,  was  admissible  in  action  for 
commissions.  15  App.  254  (82  S.  E. 
914). 

Where  solvency  of  purchaser's 
broker .  was  not  in  issue  evidence 
that  they  did  not  return  any  property 
for  taxation  was  properly  excluded 
as  immaterial.    Id. 

Where  defendant  signed  contract 
of  sale  before  contract  was  called 
off  by  mutual  agreement,  evidence  of 
purchaser's  plans  for  subdividing 
property  properly  excluded  as  imma- 
terial.    Id. 

Letter  from  purchaser  to  defend- 
ant 's  attorneys,  containing  proposi- 
tions for  resale,  and  stating  that 
salesmen  of  broker  made  certain  rep- 
resentations was  properly  excluded  as 
irrelevant.     Id. 

Where,  in  action  to  recover  alleged 
definite  sums  as  commissions  for  sale 
of  personalty,  evidence  excluded,  if 
admitted,  would  not  have  been  suf- 
ficient, within  itself  or  in  connection 
with  other  evidence  in  case,  to  show 
contract  between  vendor  and  vendee 
to  pay  the  selling  agent  a  definite 
amount  as  commissions,  there  was  no 
error  in  rejecting  the  evidence  and 
granting  nonsuit.  148/23  (95  S.  E. 
679  V 

Where  suit  was  brought  on  express 
contract  for  commissions  for  a  fixed 
amount,  it  was  error,  warranting  grant 
of  new  trial,  for  court,  over  proper  and 
timely  objections,  to  allow  evidence 
that  services  of  plaintiffs  in  procuring 
purchaser  for  property  was  reasonably 
worth  certain  sum,  and  that  usual  com- 


mission allowed  real  estate  agents  was 
five  per  cent.     21  App.  563   (2)    (94  S. 

.  E.  835). 

Testimony  of  defendant  that  plain- 
tiff (a  broker  suing  for  commission) 
*'told  me  that  M.,  [the  would-be  pur- 
chaser] was  ready  to  take  the  property 
on  the  terms  stated;  »  ♦  ♦  I  knew 
that  M.  was  able  to  pay  for  the  prop- 
erty," which  testimony  was  corrobo- 
rated by  testimony  of  broker  and  of 
the  would-be  purchaser  was  sufllicient 
to  sustain  verdict  for  plaintiff  as 
against  motion  for  new  trial  on  gen- 
eral grounds.  23  App.  577  (1)  (99  S. 
E.  60). 

Where,  in  action  against  corpora- 
tion to  recover  commissions,  based 
upon  alleged  oral  agreement,  by  terms 
of  which  general  manager  of  corpora- 
tion agreed  to  pay  plaintiff  for  her 
services  in  selling  its  entire  plant,  evi- 
dence failed  to  show  that  manager  had 
been  authorized  by  corporation  to  sell 
its  stock  or  its  entire  physical  prop- 
erty, or  that  corporation  subsequently 
ratified  unauthorized  act  of  manager 
in  agreeing  to  pay  plaintiff,  court  did 
not  err  in  directing  verdict  for  de- 
fendant. 23  App.  671  (99  S.  E.  150). 
In  sales  broker's  action  for  commis- 
sions based  on  contract  of  listment, 
wherein  answer  amounted  only  to 
denial,  charge  that  defendant  was  only 
required  to  prove  defense  to  jury's 
satisfaction  was  incorrect,  as  in  such 
case  burden  does  not  shift,  and  jury 
was  not  bound  to  divide  evidence  and 
determine  relief  provisionally  by  one 
of  the  parts  only,  but  they  might  con- 
sider all  the  evidence,  burden  of  proof 
meanwhile  remaining  where  pleadings 
originally  placed  it.  24  App.  467,  468 
(5)    (101  S.  E.  303). 

Fraud:  Where  undisputed  evidence  in 
suit  on  contract  to  pay  real  estate 
agent 's  commissions  showed  that  de- 
fendant, by  slightest  inquiry  of  tenants 
of  property  involved,  could  have  dis- 
covered falsity  of  innocently  made 
representations  of  plaintiff  in  regard  to 
renting  value  of  property,  defense  of 
constructive  or  legal  fraud  was  insuffi- 
cient in  law.  18  App.  768  (1)  (90  S. 
E.  652). 

Interference:  Evidence  here  sustained 
finding  that  consummation  of  sale  was 
delayed    solely    for     seller's     conven- 
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ience,  and  finally  defeated  by  his  ac- 
tions.    15  App.  735  (2)  (84  S.  E.  201). 

Joint:  Broker's  commissions  are  earned 
when,  during  agency,  he  finds  pur- 
chaser ready,  able  and  willing  to  buy 
on  terms  stipulated  by  joint  owners  of 
property.  17  App.  689  (1)  (87  S.  E. 
1094). 

Petition  here  did  not  state  cause  of 
action,  where  it  showed  that  defendant 
was  not  sole  owner,  as  plaintiff  knew, 
that  no  sale  was  consummated,  and 
that  defendant  had  not  represented 
that  he  was  other  owner's  agent,  or 
that  he  agreed  to  sell.    Id.  689  (2). 

Jury:  Where  real  estate  broker  alleged 
that  agency  had  not  been  revoked  and 
defendant  denied  such  allegation,  and 
both  sides  introduced  evidence  on  the 
issue,  it  was  proper  to  submit  it  to  the 

.  jury.  140/353  (1)  (78  S.  E.  1005). 
Where  plaintiffs  contended  that  they 
were  entitled  to  commissions  irrespec- 
tive of  whether  goods  were  ever 
delivered,  and  defendant  contended 
that  it  had  special  contract  with  plain- 
tiffs, under  which  latter  were  to  re- 
ceive commissions  on  such  goods  only 
as  were  delivered  to  former,  and  there 
was  evidence  to  support  each  conten- 
tion, and  it  was  not  clear  what  was 
actual  understanding  and  intention  of 
parties,  question  should  have  been  sub- 
mitted to  the  jury,  and  court  erred  in 
directing  verdict  in  favor  of  plain- 
tiffs.    20  App.  776  (2)   (93  S.  E.  422). 

New  contract:  Where  vendor  accepted 
purchaser  and  deeded  property  to  him' 
and  placed  him  in  possession,  taking 
notes  for  price,  broker  was  entitled  to 
commission  regardless  of  purchaser's 
solvency  and  subsequent  dealings  be- 
tween him  and  vendor.  17  App.  493 
(1)   (87  8.  E.  717). 

Option:  This  section  applies  where  pur- 
chaser procured  by  a  broker  first  buys 
an  option  to  purchase,  and,  within  life 
of  option,  exercises  his  option  by  elect- 
ing to  purchase  and  gives  timely  and 
unconditional  notice  thereof  to  other 
party;  in  such  case  broker's  right  to 
commissions  does  not  ripen  into  cause 
of  action  until  option  has  been  actually 
exercised.  24  App.  210  (2)  (100  8.  E. 
714). 

Owner  selling:  Placing  of  property  in 
real  estate  broker's  hands  to  sell  will- 
prevent  owner  from  selling  only  when 


it  is  so  agreed.  142/12  (2)  (82  S.  E. 
225);  17  App.  689  (1)  (87  S.  E.  1094). 
In  order  for  broker  to  earn  commis- 
sion on  account  of  sale  of  property,  he 
must  either  have  sold  it  or  been  pro- 
curing cause  of  sale;  owner  may  sell 
property,  and  if  he  does  not  use 
broker's  labor  to  help  in  sale,  he  owes 
broker  nothing,  but  if  purchaser  pro- 
cured by  broker  buys  from  owner,  even 
at  less  price  than  given  broker,  owner 
would  be  liable  if  broker's  effort  was 
procuring  cause  of  sale.  24  App.  645 
(1)  (101  S.  E.  775). 

Part  performance:  Where  there  was 
no  partial  performance  by  real  estate 
agents  of  contract  which  was  without 
consideration,  owner  could  revoke 
agency  at  any  time  before  consumma- 
tion of  sale.  17  App.  677  (2)  (87  S. 
E.  1099). 

Petition  here  in  broker's  action  for 
breach  of  contract  was  sufficient,  in- 
dependent of  defective  allegation,  to 
state  cause  of  action.  142/12  (2)  (82 
S.  E.  225). 

Petition  here  in  action  by  broker 
against  secretary  and  treasurer  of  cor- 
poration for  services  in  disposing  of 
corporation  property,  which  defendant 
was  alleged  to  have  withdrawn  from 
plaintiff's  hands  in  order  to  prevent 
him  from  receiving  any  compensation, 
held  not  to  state  cause  of  action.  21 
App.  175  (94  8.  E.  89). 

Where  petition  in  action  by  sales 
broker  set  up  cause  of  action  based 
upon  contract  of  listment,  and  no 
special  objections  were  entered  and 
preserved  setting  up  insufficiency  of 
averments  as  to  plaintiff's  contract 
with  defendant,  and  averments  as 
actually  made  authorized  admission  of 
plaintiff's  evidence  establishing  con- 
tract and  defendant's  breach,  petition 
was  sufficient.  24  App.  467  (101  8.  E. 
303). 

Procuring  cause:  Allegation  that  plain- 
tiffs, as  brokers,  had  effected  trade  for 
near-beer  saloon  at  170  E.  Avenue,  not 
supported  by  proof  that  plaintiffs  had 
procured  a  purchaser  willing,  ready, 
and  able  to  buy,  provided  the  business 
of  selling  near-beer  at  that  place  was 
not,  upon  re-establishment  of  zone  with- 
in which  such  business  could  legiti- 
mately be  conducted,  excluded  from 
such  zone,  when  evidence  showed  thai 
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170  E.  Avenue  was  not  within  the 
zone  after  re-establishment  of  the  dis- 
trict where  such  business  would  be 
lawful.     140/342   (78  S.   E.   1068). 

Real  estate  broker  not  entitled  to 
commission  on  sale  unless  option 
secured  resulted  in  securing  pur- 
chaser ready,  able,  and  willing  to  buy. 
16  App.  38   (84  S.  E.  492). 

Where  broker  contracted  with  owner 
of  stock  to  procure  purchaser,  on  terms 
which,  on  being  first  submitted  to  such 
owner,  should  be  declared  acceptable 
to  him,  nonsuit  in  action  for  stipulated 
commission  was  properly  awarded  upon 
its  being  shown  that  broker  submitted 
offer  of  purchase,  whereby  it  was 
proposed  that  stock  be  exchanged  for 
certain  real  estate,  and  such  offer  was 
declined,  though  owner  may  have 
subsequently  effected  an  exchange 
through  different  persons,  where  it 
further  appeared  that  such  broker  had 
not  been  given  exclusive  sale  of  such 
stock.  19  App.  704,  705  (2)  (91  S.  E. 
1068). 

Where  jury  might  find  that  plaintiff 
was  procuring  cause  of  a  sale,  and  de- 
fendant, when  sale  was  being  closed, 
said  to  plaintiff  that  he  would  treat 
him  right  about  it,  defendant's  mo- 
tion for  new  trial,  after  judgment  for 
plaintiff,  was  properly  denied.  24 
App.  251  (100  S.  E.  654). 

Purchase  of  land:  Broker  employed  to 
purchase  land  is  as  much  entitled  to 
compensation  as  when  employed  to  sell, 
though  it  is  agreed  that  portion  of 
price  shall  be  paid  in  land.  15  App. 
205   (1)    (82  S.  E.  813). 

Quantum  meruit:  Charge  that  if  jury 
came  to  conclusion  that  there  was  no 
certain  and  definite  contract  or  agree- 
ment between  the  parties,  they  would 
be  authorized  to  find  for  plaintiff  on 
quantum  meruit,  provided  he  rendered 
valuable  services  to  defendant,  though 
unauthorized  by  pleadings  and  evi- 
dence in  case,  was  not  harmful  to  de- 
fendant where  jury  returned  verdict 
for  full  amount  sued  for  under  con- 
tract.    20  App.  234  (1)   (92  S.  E.  952). 

Refusal:  Where  broker  holding  option 
to  buy  land,  including  timber  thereon, 
transfers  same  by  contract  binding 
transferee  to  pay  commission  for  pro- 
curing option,  fact  that  owner  subse- 
quently  declines   to   make   conveyance 


including  the  timber,  and  that  trans- 
feree accepts  deed  excluding  the  same, 
will  not  affect  broker's  right  to  com- 
mission.    13  App.  396  (79  S.  E.  243). 

Begistration,  prerequisite  to  recovery  of 
commissions:  See  §§  971,  978,  catch- 
word Commissions. 

Sale:  Broker  has  made  **sale,"  when 
through  his  influence  person  ready,  able 
and  willing  to  buy  on  terms  proposed 
is  brought  to  principal,  though  through 
principal 's  fault  no  sale  is  consum- 
mated. 15  App.  735  (1)  (84  S.  E. 
201). 

Tax,  payment  as  prerequisite  to  recov- 
ery of  commissions:  See  §§  971,  978, 
catchword.  Commissions. 

Tender:  Where  broker  has  found  pur- 
chaser ready,  willing,  and  able  to  buy, 
etc.,  and  the  owner  refused  to  carry 
out  the  trade,  not  generally  necessary, 
in  order  for  broker  to  recover  com- 
missions, that  proposed  purchaser 
should  make  to  the  proposed  vendor  an 
actual  tender  of  the  purchase-price. 
140/719   (1)    (79  S.  E.  775). 

Terms:  Where,  under  terms  of  listment 
contract  with  sales  broker,  $2,000  was 
to  be  paid  in  cash  and  balance  on 
terms  to  be  agreed  on  between  pur- 
chaser and  principal,  latter  can  not 
complain  that  there  was  a  variance  in 
authorized  terms  because  purchaser  of- 
fered entire  amount  in  cash,  where 
principal  refused  absolutelv  to  sell.  24 
App.  467  (3)   (101  S.  E.  303). 

Where  owner  listed  real  estate  with 
broker  for  sale,  and  broker  failed  to 
procure  purchaser  upon  terms  of  owner, 
but  did  procure  one  who  entered  into 
direct  contract  with  owner  on  dif- 
ferent terms,  part  of  consideration  be- 
ing conveyance  to  owner  by  purchaser 
of  a  lot,  which  contract  was  not  con- 
summated, by  reason  of  inability  of 
purchaser  to  convey  lot,  because  he 
had  no  title  and  could  not  obtain  one, 
purchaser  was  not  **  ready,  willing  and 
able ' '  to  buy*  upon  terms  agreed  upon 
by  him  with  the  owner,  and  broker 
did  not  earn  any  commission.  24  App. 
600   (1)    (101  S.*  E.  713). 

Time:  Where  contract  authorized  plain- 
tiff to  effect  sale  of  land  for  defendant 
to  certain  third  person,  and  fixed  cer- 
tain date  as  time  limit  within  which 
plaintiff  should  **make,  complete,  and 
execute  the  aforesaid  sale,"  agreement 
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effected  three  days  before  expiration  of 
time  limit,  providing  that  owner  should 
make,  execute  and  deliver  bonds  for 
title  to  said  third  person,  and  that  lat- 
ter should  make,  execute  and  deliver 
to  defendant  notes  and  mortgages 
within  thirty  days  from  delivery  of 
abstracts  of  title,  there  was  variance 
between  contract  authorized  and  one 
effected,  and  owner  was  not  bound.  23 
App.  353   (98  S.  E.  186). 

Where  it  does  not  appear  from  peti- 
tion in  suit  for  commission  on  sale  of 
land  that  plaintiff  procured   purchaser 

§  3588.  (§  3016.)  Suit  on  breach  of  contract. 


ready,  able,  and  willing  to  buy  at 
stipulated  price,  or  that  during  life  of 
contract  there  was  such  interference 
by  defendant  as  to  prevent  sale,  or 
any  collusion,  etc.,  to  delay  consum- 
mation of  trade  until  after  expiration 
of  contract,  petition  is  subject  to  gen- 
eral demurrer,  even  though  it  alleges 
that  immediately  after  expiration  of 
contract  (time  being  of  the  essence) 
defendant  sold  property  to  one  who 
had  been  negotiating  with  plaintiff. 
23   App.  578    (99   S.  E.   47). 


Actually  rendered  Beryices:  Where 
plaintiff  rendered  services  under  con- 
tract to  engage  in  securing  power  con- 
tracts, he  is  entitled  to  compensation 
agreed  on,  though  not  successful.  17 
App.  55,  56  (7)   (85  S.  E.  498). 

Bank  cashiers:  Under  the  national  bank 
act  cashiers  of  national  banks  hold 
office  subject  to  dismissal  at  pleasure 
of  board  of  directors.  23  App.  441 
(2)    (98  S.   E.   402). 

Where  national  bank  cashier  was 
elected  for  fixed  time,  and  was  dis- 
missed prior  to  expiration  of  period  for 
which  employed,  he  can  not  recover 
salary  for  unexpired  period,  even 
though  dismissed  without  cause.  23 
App.  441  (2-a)   (98  S.  E.  402). 

Bankruptcy:  Executory  contract  of  em- 
ployment of  agent,  which  contains 
stipulation  that  part  of  his  commis- 
sions on  sales  shall  be  applied  in  pay- 
ment of  pre-existing  debt  due  to  prin- 
cipal, does  not  remain  in  effect  after 
agent's  discharge  in  bankruptcy  from 
such  previous  indebtedness,  so  that  its 
continued  compliance  could  be  there- 
after enforced;  but  so  long  as  parties, 
by  subsequent  acquiescence  in  its  terms 
and  performance  of  its  conditions, 
elect  to  treat  the  contract  as  still  sub- 
sisting, they  are  bound  by  its  pro- 
visions. 21  App.  87  (1)  (94  S.  E.  56, 
40  A.  B.  Rep.  453). 

Cliarge:  Where,  in  action  for  wrongful 
discharge,  defendants  allege  incom- 
petency of  plaintiff,  refusal  to  charge 
that  if  servant  either  negligently  or 
for  want  of  capacity  made  mistakes 
about  business,  resulting  in  damage, 
employers    would    have    right    to    dis- 


charge    him,     was     reversible     error. 
145/219,  220  (3)   (88  S.  E.  941). 

Competency:  In  contract  for  personal 
services,  competency  of  employee,  un- 
less otherwise  expressed,  imports  noth- 
ing more  than  reasonable  skill. 
145/219,  220   (2-a)    (88  8.  E.  941). 

Competitor  in  business:  Where  one  em- 
ployed for  definite  time  becomes 
secretly  engaged  in  business  which 
necessarily  renders  him  competitor  and 
rival  of  employer,  he  has  interest 
against  his  duty,  and  may  be  summa- 
rily dismissed;  such  dismissal  em- 
ployee can  not  recover  from  employer 
upon  allegation  that  latter  violated 
terms  of  employment  by  discharging 
him  without  cause  and  without  notice. 
24  App.  652  (101  S.  E.  811). 

Disrespectful  language  constitutes  suffi- 
cient grounds  for  discharge  of  em- 
ployees; whether  language  was  suffi- 
ciently disrespectful  to  authorize  dis- 
charge, and  whether  there  was  suffi- 
cient provocation  by  employer  to  ex- 
cuse such  language,  was  for  jury.  16 
App.  106  (2)   (84  S.  E.  598). 

Evidence,  in  suit  on  contract  of  employ- 
ment, that  plaintiff  gave  his  time  in 
accordance  with  contract  was  admis- 
sible. 17  App.  55,  56  (4)  (85  S.  E. 
498). 

Evidence  of  methods  of  work  of 
plaintiff's  successor  was  immaterial. 
Id.  55,  56  (5). 

Where,  in  action  by  discharged  em- 
ployee for  breach  of  contract  of  serv- 
ice, it  appears  that  plaintiff  had 
been  employed  for  the  previous  year, 
testimony  that  prior  to  that  time  he 
had  had  no  experience  in  line  of  em- 
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ployment  is  admissible  to  illustrate 
reasonableness  of  defendants'  conten- 
tion as  to  terms  of  contract.    145/219 

(1)  (88  8.  E.  941). 

Court  did  not  err  in  refusing  to  re- 
quire plaintiff,  while  being  examined 
as  witness,  to  state  how  much  salary 
he  had  been  paid  by  former  employer. 
19  App.  269  (2)  (91  8.  E.  286). 
Inefflcieaicy:  If  overseer,  either  negli- 
gently or  for  want  of  capacity,  makes 
mistakes  about  his  master's  business 
detrimental  to  master's  interest,  mas- 
ter may  discharge  him;  but  if  he  be 
competent  to  discharge  duties  and  is 
not  negligent,  it  is  no  ground  to  dis- 
charge him  merely  because  he  is  un- 
able to  control  some  laborers  whom  he 
is   employed    to    superintend.     145/219 

(2)  (88  8.  E.  941). 

Judgment:  Declaration  alleging  that 
plaintiff  and  defendant  entered  into 
written  contract  of  employment  for  one 
year  at  salary  payable  weekly,  that 
plaintiff  was  wrongfully  discharged, 
that  he  was  ready,  able  and  willing  to 
perform  the  services,  but  defendant 
wrongfully  breached  the  contract,  and 
which  prayed  for  damages  for  part  of 
the  term  of  employment,  but  not  sub- 
ject to  plea  in  abatement  or  bar  which 
alleged  judgment  in  prior  suit  for 
breach  of  same  contract,  etc.,  where  it 
appeared  that  former  suit  was  for  only 
part  of  salary  which  would  have  been 
earned  for  designated  period,  salary 
for  time  covered  by  first  suit  being 
expressly  excluded  in  second  suit.  20 
App.  404  (2)   (93  8.  E.  324). 

Meamire  of  damages  for  breach  of  ex- 
ecutory contract  of  employment  is  the 
actual  loss  sustained.  143/101  (3)  (84 
8.  E.  465). 

Discharged  employee  can  not  recover, 
in  action  brought  before  expiration  of 
term,  value  of  services  for  entire  term, 
though  he  was  willing  to  perform  re- 
mainder of  services.  16  App.  567  (2) 
(85  8.  E.  790). 

Petition  alleging  that  plaintiff  con- 
tracted to  work  as  bookkeeper  and 
saleslady  from  March,  1911,  until  Jan- 
uary 1,  1912,  at  and  for  a  certain  price 
per  month,  sufficiently  alleged  a  con- 
tract of  employment.  142/146  (1) 
(82  8.  E.  564). 

Allegations  that  pending  term  of 
employment  master  ordered  servant  to 


leave,  and  on  being  reminded  of  the 
contract,  threatened  to  put  her  out  of 
the  building,  and  made  a  motion  to- 
wards her  as  if  to  execute  the  threat, 
sufficiently  alleged  a  discharge.  Id. 
146,  147  (2). 

Demurrer  was  properly  sustained 
here  to  petition  in  action  for  alleged 
breach  of  contract  of  employment, 
upon  grounds  that  no  cause  of  action 
was  set  forth,  that  petition  showed 
that  plaintiff  was  not  employed  for 
term  of  one  year,  and  that  contract 
was  subject  to  terminate  at  will  of 
either  party.  18  App.  535  (89  S.  E. 
1048). 

Quantum  meruit:  Where  there  was  no 
allegation  and  no  evidence  that  term 
of  service  had  expired  and  that  plain- 
tiff was  suing  for  wages  or  for  any 
special  injury  for  breach  of  contract/ 
proper  to  submit  case  on  theory  that 
plaintiff  relied  on  quantum  meruit. 
142/194  (1)    (82  8.  E.  551). 

Separate  actions:  One  who  claims 
breach  of  contract  of  employment  for 
a  year,  and  alleges  wrongful  discharge 
4^^  months  before  conclusion  of  term, 
and  after  the  year  brings  an  action  for 
the  half  of  the  salary  for  the  month 
for  which  he  was  paid  half,  is  estop- 
ped to  sue  for  the  salary  for  the  suc- 
ceeding 4  months.  13  App.  253,  254 
(4)    (79  8.  E.  496). 

Subsequent  contract:  Where,  after  de- 
fendant had  notified  plaintiff  of  lat- 
ter's  discharge  from  employment,  the 
parties  entered  into  agreement  in 
nature  of  compromise  that  plaintiff 
would  be  given  thirty  days'  notice  and 
allowed  to  work  another  month  be- 
fore discharge,  and  defendant  wrong- 
fully discharged  plaintiff  before  ex- 
piration of  thirty  days  and  without 
paying  salary  for  the  month,  plaintiff 
was  entitled  to  hold  defendant  to  origi- 
nal contract,  which  was  for  one  year, 
to  recover  whole  year's  salary,  less 
amount  paid,  and  whatever  he  had  been 
able  to  earn  after  discharge,  exercis- 
ing ordinary  diligence  to  find  employ- 
ment.    19  App.  269  (4)  (91  S.  E.  286). 

Sue  immediately:  Where  employee  is 
wrongfully  discharged  he  may  sue  im- 
mediately for  any  special  injury  sus- 
tained.    143/101   (1)   (84  8.  E.  465). 

Termination  at  will:  Where  contract  be- 
tween   life    insurance    company     and 
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agent  provided  that  it  might  be  ter- 
minated by  either  party  at  will,  fact 
that  company  entered  into  a  con- 
solidation with  another  company  did 
not  constitute  breach  of  contract  of 
agency  for  which  the  agent  could  re- 
cover damages,  on  theory  that  com- 
pany was  prevented  thereby  from  car- 
rying out  its  agreement.  147/283  (93 
S.  E.  406). 
Three  remedies:  Where  relation  of  land- 
lord and  cropper  exists,  and  landlord 
wrongfully  refuses  to  perform  con- 
tract, cropper  has  three  courses  of  pro- 
cedure open:  (1)  If  landlord's  breach 
consists    solely    of    refusal    to    furnish 


articles  which  may  be  obtained  else- 
where, cropper  may  obtain  them,  com- 
plete contract  as  contemplated,  and 
hold  landlord  and  landlord's  share  of 
crop  responsible  for  actual  damages 
resulting;  or  (2)  cropper  may  sue  im- 
mediately for  his  special  injuries,  if 
any,  including  value  of  services  ren- 
dered; or  (3)  he  may  wait  until  ex- 
piration of  harvest  season  and  sue  for 
full  value  of  his  share  of  crop  or  what 
his  share  would  reasonably  have  been 
under  faithful  performance  of  contract 
bv  both  parties.  22  App.  284  (1)  (96 
Sl  E.  16). 


§  3591.  (§  3019.)  Effect  of  ratification. 


Accepting:  If  principal,  with  full  knowl- 
edge of  all  material  facts,  accepts  and 
retains  benefits  of  unauthorized  acts 
of  an  assumed  agent,  he  will  ordinarily 
become  bound  thereby.  22  App.  538 
(3)    (96  S.  E.  397). 

Assumption  of  authority:  Principle  of 
law  which  requires  that  in  order  for 
unauthorized  act  to  be  capable  of  rati- 
fication, one  who  performed  act  must 
have  purported  to  act  in  name  of  and 
on  behalf  of  the  principal,  can  not  be 
invoked  by  plaintiff  here,  it  appearing 
that  parties  assumed  such  authority. 
20  App.  221  (2)   (92  S.  E.  1015). 

Doctrine  of  ratification  is  not  ap- 
plicable against  person  as  to  an  act  of 
one  who  did  not  assume  to  act  in  his 
name  or  under  authority  from  him.  23 
App.  297   (2)   (97  S.  E.*891). 

Attorney:  Where  in  suit  against  pur- 
chaser of  personal  property,  instituted 
by  third  party  to  enforce  lien  arising 
prior  to  sale,  purchaser  vouched  seller 
into  court  to  defend  title,  by  notifying 
latter 's  attorney  of  pendency  of  suit, 
if  seller  was  not  thereby  properly 
vouched  into  court  because  attorney 
did  not  represent  him,  yet,  if  attorney 
with  seller's  authority,  defended  suit, 
though  apparently  representing  pur- 
chaser, such  defense  by  seller  is  rati- 
fication of  acts  of  attorney,  and  seller 
will  be  considered  as  having  been 
vouched  into  court  bv  purchaser.  24 
App.  737  (3)   (102  S.  E.  178). 

Corporation:  Where  president,  without 
authority,  executes  in  behalf  of  the 
corporation  a  contract,  and  the  corpo- 


ration retains  and  uses  the  considera- 
tion furnished  by  the  other  party,  it 
can  not  repudiate  the  contract.  13 
App.  504  (2)  (79  S.  E.  480). 

Evidence:  Where,  in  suit  on  forthcoming 
bond  in  claim  case,  defendant  named 
as  obligor  files  plea  of  non  est  factum, 
denying  that  person  signing  bond  as 
agent  was  authorized  to  so  act,  plain- 
tiff must  carry  burden  of  proof  by  es- 
tablishing authority  of  one  thus  acting 
as  agent  to  bind  his  principal;  such 
proof  may  be  supplied  by  showing 
ratification  by  principal  of  act  of 
agent,  and,  if  shown,  ratification  will 
relate  back  to  act  ratified.  22  App. 
538    (2)    (96  S.   E.   397). 

Implied:  Act  of  agent  in  selling  article 
for  his  principal  may  be  ratified  by 
principal,  even  if  agent  was  unau- 
thorized in  tirst  place  to  make  sale, 
and  such  ratification  may  be  implied 
from  acts  or  silence  of  principal.  19 
App.  21,  22   (5)   (90  S.  E,  1037). 

Jury:  It  was  question  of  fact  for  jury 
under  evidence  here  whether  defen- 
dant 's  husband  was  her  agent  and  act- 
ing within  scope  of  authority  in  trans- 
ferring note  sued  on  to  plaintiff,  and 
whether  defendant  ratified  transfer  as 
made,  and  direction  of  verdict  in  favor 
of  defendant  was  error.  148/487  (2) 
(97  S.  E.  69). 

Whether  or  not  ratification  of 
agent 's  act  has  resulted  is  usually 
question  of  fact,  to  be  determined  by 
jury,  and  not  question  of  law  for 
court.  22  App.  538  (3)  (96  S.  E.  397). 
Where  there  was  evidence  that  after 
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execution  of  forthcoming  bond  in 
claim  case,  obligor  proceeded  to  sell 
for  its  own  benefit  the  property  em- 
braced in  the  claim,  it  was  erroneous 
to  exclude  evidence  offered  for  purpose 
of  showing  that  person  conducting  sale 
on  behalf  of  obligor  was  previously- 
notified  of  pendency  of  claim  proceed- 
ings, and  was  shown  bond  purporting 
to  have  been  given  by  defendant 
therein,  and  issue  as  to  whether  or  not 
defendant  thus  ratified  act  of  its  as- 
sumed agent  is  execution  of  bond,  by 
receiving^  with  knowledge  a  benefit 
thereunder,  should  have  been  sub- 
mitted to  jury.  22  App.  538  (4)  (96 
S.  E.  397). 
Sale:  Principal  can  not  receive  and  hold 
proceeds  of  sale  by  agent  and  at  same 
time  attack  authority  of  agent  to  sell. 
140/306  (2-a)  (78  S.  E.  1064). 

Act  of  son  of  defendant  in  pur- 
chase of  automobile  was  ratified  by  de- 
fendant who  paid  storage  bill  to 
garage  company  with  which  seller  had 
stored  the  car,  and  who  took  the  car 
to  his  home  and  subsequently  sold 
same  to  a  third  person  without  notice 
to  original  seller;  defendant  thereby 
made  himself  liable  for  balance  of  pur- 


chase price.       22  App.   209    (95  S.  E. 
733). 

Fact  that  seller,  after  buyer  had 
apprised  him  of  unauthorized  agree- 
ment entered  into  by  traveling  sales- 
man, proceeded  to  sell  and  furnish  to 
buyer  another  consignment,  would  not 
have  effect  of  ratifying  terms  of 
original,  unauthorized  agreement,  it  ap- 
pearing also  that  at  time  subsequent 
sale  was  made,  seller  repudiated  agree- 
ment in  question  and  shipped  addi- 
tional articles  without  any  agreement 
that  repudiated  promise  of  agent 
would  be  recognized.  23  App.  255  (2) 
(98  S.  E.  100). 

Silence:  Ratification  will  be  inferred 
where  agent  has  notified  principal  by 
letter  of  his  act  and  principal  has 
not  repudiated  it  within  reasonable 
time.  19  App.  21,  22  (5)  (90  8.  E. 
1037). 

Time:  Where  principal  is  informed  by 
his  agent  of  what  he  has  done,  prin- 
cipal must  express  dissatisfaction 
within  reasonable  time,  otherwise  his 
assent  to  his  agent's  acts  will  be 
presumed.  19  App.  21,  22  (5)  (90  8. 
E.  1037). 


ARTICLE  2. 
Rights  and  Liabilities  of  Principal  as  to  Third  Persons. 
§  3593.  (§  3021.)  Principal,  how  far  bound. 


Cited.    21  App.  295,  296  (94  8.  E.  276). 

Charge  on  agency  was  authorized  here 
in  action  on  note,  wherein  defendant 
alleged  payment  to  plaintiff's  agent. 
15  App.  275   (82  8.  E.  907). 

Contract:  Agent  who,  acting  within 
scope  of  authority,  enters  into  con- 
tract for  principal  whom  he  discloses, 
does  not  bind  himself,  in  absence  of 
express  agreement  to  do  so.  17  App. 
49   (2)    (86  8.  E.  91). 

Authority  to  agent  to  execute,  in  be- 
half of  principal,  definite,  specified  con- 
tract does  not,  without  more,  imply  or 
include  authority  to  enter  into  inde- 
pendent contracts,  even  though  subject 
matter  of  latter  contracts  be  related 
to,  or  the  same  as,  that  of  contract  in 
execution    of    which    agent    was    em- 


powered to  act.     21  App.  373   (1)    (94 
8.  E.  646). 

CorporatloiiB,  responsiblity  of,  for  acts 
of  officers  and  agents:  See  §  2225  and 
notes. 

Estoppel:  Where  principal,  by  holding 
person  out  as  agent,  induces  another 
to  deal  with  him  as  agent,  he  is  es- 
topped to  deny  agent's  apparent  au- 
thority.    15  App.  275  (82  8.  E.  907). 

Where  one  holds  out  another  as  his 
agent,  and  by  his  course  of  dealing 
indicates  that  agent  has  certain  au- 
thority, and  thus  induces  third  person 
to  deal  with  his  agent  as  such,  he  is 
estopped  to  deny  that  the  agent  has 
any  authority  which,  as  reasonably 
deducible  from  conduct  of  parties, 
agent  apparently  has.  24  App.  540  (4) 
(101  8.  E.  699). 
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Evidence  of  a  transaction  by  a  purported 
agent  was  admissible,  when  accompa- 
nied by  evidence  of  ratification  by  the 
principal.  141/429  (1)  (81  S.  E.  225). 
Where  verdict  in  action  on  guaranty 
necessarily  depended  upon  allowance  of 
certain  credits,  and  evidence  failed  to 
show  that  such  credits  were  authorized, 
overruling  motion  for  new  trial  was 
error.    23  App.  251  (3)  (98  S.  E.  228). 

Leaee:  Where  renting  agent,  acting  for 
owner  of  property,  enters  into  con- 
tract of  lease  with  tenant,  he  may  not 
engraft  thereon,  without  consent  of 
owner,  stipulations  relating  to  mutual 
obligations  arising  out  of  contract  be- 
tween agent  and  owner,  so  as  to  bind 
latter.  23  App.  290  (1)  (98  8.  E.  224). 
Where,  at  instance  of  agent  and 
without  practice  of  any  fraud,  owner 
of  property,  with  actual  knowledge 
that  stipulations  relating  to  mutual  ob- 
ligations arising  out  of  contract  of 
lease  with  tenant,  enters  his  own  in- 
dorsement upon  contract  as  signed  by 
agent  and  by  him  presented  to  owner 
for  approval,  stipulations  referred  to 
become  mutually  binding  upon  both 
agent  and  owner  as  agreement  arrived 
at  by  and  between  them.  23  App.  290 
(2)  (98  S.  E.  224). 

Note:  It  was  not  error  to  refuse  to  al- 
low defendant  in  action  on  several 
promissory  notes  to  amend  his  plead- 
ings by  adding  plea  alleging  that  after 
death  of  payee  of  notes  (which  were 
for  purchase  price  of  land)  ^'a  man 
by  the  name  of  Walker,*'  "represent- 
ing the  estate  of  the  decedent,''  or 
**  appearing  to  represent"  the  de- 
cedent, obtained  from  defendant  a 
mortgage  to  secure  one  of  the  notes, 
under  agreement  that  he  would  carry 
out  agreement  of  decedent  to  build 
house  on  land,  and  failed  to  do  so, 
and  that  ''the  consideration  for  said 
transaction  has  wholly  failed."  20 
App.  88   (5)    (92  8.  E.  545). 

Where  agent,  in  transacting  busi- 
ness for  his  principal,  takes  note  pay- 
able to  himself  instead  of  to  the  prin- 
cipal, and  thereafter  indorses  and  de- 
livers it  to  his  principal,  latter  stands 
upon  no  better  footing  for  any  pur- 
pose than  if  named  in  the  note  as 
payee.  22  App.  433,  434  (6)  (96  8.  E. 
269). 


Personal  covenant:  Petition  did  not  state 
cause  of  action  for  breach  of  personal 
covenant  where  it  did  not  show  that 
person  purporting  to  sign  contract  as 
agent  was  authorized  to  bind  defend- 
ant.    143/214  (3)   (84  S.  E.  538). 

Proof:  Agent's  authority  need  not  be 
proved  by  express  contract,  but  may 
be  established  by  principal's  conduct 
and  course  of  dealing.  15  App.  275 
(82  S.  E.  907). 

Batiflcation:  A  purported  principal  is 
not  bound  by  the  acts  of  one  assum- 
ing without  authority  to  .act  as  his 
agent,  unless  he  ratifies  such  acts. 
141/429   (1)    (81  8.  E.  225). 

Principal  can  not  ratify  so  much  of 
contract  as  operates  in  its  favor  to  re- 
pudiate obligation  assumed  in  its  be- 
half by  persons  claiming  to  act  as 
agent.  13  App.  504  (2)  (79  8.  E.  480). 
Where  suit  on  contract  contains 
averment  that  agent  was  duly  author- 
ized to  sign  for  another,  if  evidence 
shows  that  person  sought  to  be 
charged  ratified  act  of  signing  with 
knowledge  of  material  facts,  this  will 
not  constitute  such  variance  as  to  pre- 
vent recovery,  if  plaintiff  is  otherwise 
entitled  thereto.  145/836  (2)  (90  8.  E. 
61). 

Where,  before  maturity  of  note,  un- 
authorized agent,  purporting  to  act 
in  name  of  payee,  collects  for  later 
entire  amount  owing  on  note,  and  cred- 
itor, with  full  knowledge  of  transac- 
tion, accepts  portion  of  proceeds  and 
consents  that  person  making  collection 
may  use  remainder  for  few  days,  cred- 
itor will  be  held  to  have  ratified  col- 
lection in  toto.  20  App.  221  (3)  (92 
8.  E.  1015). 

Merchant  whose  agent  purchases 
goods  on  credit  is  liable  for  theiif'  pur- 
chase price,  where  he  receives  and  re- 
tains the  goods  and  accepts  benefit  of 
contract,  whether  or  not  agent  had  au- 
thority to  make  purchase.  24  App.  540, 
541  (5)   (101  8.  E.  699). 

Sale:  Where  agent  authorized  to  sell 
corporate  stock  only  for  cash,  with- 
out authority  employed  another  agent, 
who  made  the  sale,  collected  the  pro- 
ceeds, deducted  a  portion  for  his  serv- 
ices, and  remitted  balance  to  first 
agent,  who  paid  none  of  it  to  the  cor- 
poration, purchaser  of  stock,  upon  first 
agent's  refusal  to  deliver,  was  entitled 
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to  recover  from  him  the  amount  he 
received,  but  not  the  sum  retained  by 
the  second  agent.  13  App.  288  (5)  (79 
8.  E.  162). 

Agent  authorized  to  sell  mules  has 
authority  to  agree  with  purchaser  that 
if  mule  which  appears  to  be  sick  does 
not  recover  seller  will  repay  purchase- 
money.  14  App.  215  (2)  (80  8.  E. 
680). 

Act  of  son  of  defendant  in  purchase 
of  automobile  was  ratified  by  defend- 
ant who  paid  storage  bill  to  garage 
company  with  which  seller  had  stored 
the  car,  and  who  took  the  car  to  his 
home  and  subsequently  sold  same  to 
a  third  person  without  notice  to  origi- 
nal seller;  defendant  thereby  made 
himself  liable  for  balance  of  purchase 
price.  22  App.  209  (95  8,  E.  733). 
Sheriff:    Where  less  than  amount  of  exe- 


cution is  received  from  one  of  the  joint 
defendants  therein,  under  agreement, 
made  or  authorized  by  plaintiff  that 
payment  thus  received  shall  relieve 
that  defendant  from  further  liability, 
agreement  will  discharge  other  defend- 
ants; but  such  an  agreement  by  a 
sheriff,  made  without  authority  from 
plaintiff  will  not  have  that  effect.  23 
App.  297  (1)  (97  8.  E.  891). 

Warehousemen:  Agreements  of  agent  in 
charge  of  warehouse,  when  within 
scope  of  his  authority,  are  binding  on 
warehouse  company,  under  sections 
3593,  3595,  3598,  3606.  144/598,  599 
(4)   (87  8.  E.  804). 

Warranty:  8ale8man  employed  to  buy 
and  sell  horses  was  authorized  to  war- 
rant soundness  of  horses  and  to  bind 
his  principal  by  such  warranty.  143/44 
(2)  (83  8.  E.  116). 


§  3594.  (§  3022.)  Forms  immaterial. 


Administrator:  Executory  contract  be- 
tween party,  administrator  of  estate  of 
named  person,  ana  another  party, 
whereby  former  agreed  to  sell  to  lat- 
ter certain  personal  property  exceed- 
ing fifty  dollars  in  value,  and  to  lease 
for  turpentine  purposes  certain  real 
estate  of  intestate,  was  agreement  by 
such  party  in  his  representative  capac- 
ity.   145/616  (3)  (89  8.  E.  689). 


Eyidence:  Where  written  agreement  by 
F.  C.  M.,  administrator  of  the  estate 
of  E.  P.  M.,  to  sell  personal  property 
is  relied  on  as  basis  of  recovery,  erro- 
neous to  admit  in  evidence  paper  exe- 
cuted by  heirs  at  law  of  intestate,  pur- 
porting to  constitute  F.  C.  M.  their 
attorney  in  fact.  145/616,  617  (3-b) 
(89  8.  E.  689). 


§  3595.  (§  3023.)  Extent  of  authority. 


Bank:  Under  agreed  statement  of  facts 
authorizing  judge  to  find  that  defend- 
ant bank  had  right  to  assume  that 
draft  drawn  on  it  by  former  cashier  of 
another  bank,  but  who  had  been  re- 
moved as  cashier  a  few  days  before 
draft  was  drawn,  was  drawn  before  he 
was  removed  as  cashier  and,  without 
further  inquiry,  to  pay  it  as  an  au- 
thorized draft  of  such  other  bank, 
court  did  not  err  in  finding  in  favor 
of  defendant.  20  App.  236  (92  8.  E. 
953). 

Draft:  Agent's  authority  to  draw  draft 
upon  principal  may  be  established  by 
conduct  and  course  of  business  of  prin- 
cipal.    14  App.  88  (1)   (80  8.  E.  302). 

Estoppel:  Principal  is  estopped  to  deny 
that  agent  haei  authority  which,  as  rea- 
sonably deducible  from  principal's  con- 
duct, agent  apparently  possesses.  14 
App.  88  (1)  (80  8.  E.  302). 


Where  shipper  accepts  contract  of 
affreightment  made  in  his  behalf  by 
another,  and  sues  for  its  breach,  he 
can  not  challenge  authority  of  person 
who  made  contract  in  his  behalf.  14 
App.  93  (2)  (80  8.  E.  211). 

Evidence  here  showed  that  contract  re- 
lied on,  if  entered  into  at  all  by  an 
alleged  agent  for  the  principal,  was 
made  without  authority.  141/329  (2) 
(80  8.  E.  996). 

Where  evidence  was  insufficient  to 
authorize  inference  that  buyer  knew 
that  salesman  was  special  agent  with- 
out authority  to  make  warranty,  sales- 
man's testimony  as  to  his  authority 
was  properly  excluded.  143/44  (3)  (84 
8.  E.  116). 

General  agent:  General  agency  exists 
where  there  is  a  delegation  of  au- 
thority to  do  all  acts  in  connection 
with  a  particular  trade  or  business,  and 
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in  such  a  case  principal  is  bound  by 
acts  of  agent  within  scope  of  au- 
thority. 24  App.  540  (1)  (101  8.  E. 
699). 

Whenever  general  agency  has  been 
established,  all  persons  who  have  dealt 
with  agent  have  right  to  assume  that 
his  authority  to  deal  with  them  con- 
tinues, unless  notice  has  been  conveyed 
to  them  that  agency  has  been  revoked. 
24  App.  540  (2)   (101  S.  E.  699). 

Indorsement:  Power  of  agent  to  make 
or  indorse  commercial  paper  must  be 
strictly  limited.  14  App.  88,  90  (80 
S.  E.  302). 

Jury:  Where  proof  was  suflScient  to 
authorize  finding  that  there  was  gen- 
eral agency,  question  as  to  whether 
plaintiff  should  have  made  further  in- 
quiry as  to  specific  authority  of  agent 
was  for  jury.  18  App.  24  (3)  (88  S.  E. 
747). 

Lease:  Agent  in  general  charge  of  prin- 
cipaFs  business  may  make  binding 
contract  of  rental  for  12  months, 
though  not  authorized  in  writing 
and  employed  only  by  month.  15  App. 
657,  658   (3)    (84  S.  E.  174). 

Payment:  In  order  for  payment  to  plain- 
tiff's agent  to  constitute  defense,  not 
essential  that  plaintiff  should  have 
known  thereof.  15  App.  275  (82  S.  E. 
907). 

Pleading:  Petition  here  as  amended 
clearly  presented  issue  as  to  whether 
defendants,  by  their  course  of  deal- 
ing, so  held  out  their  agent  as  one 
having  authority  that  plaintiff  was 
justified  in  believing  that  limitations 
on  authority  had  been  withdrawn.  14 
App.  88,  91  (2)   (80  S.  E.  302). 

Presumption:  Cotton  factor's  agent  au- 
thorized to  solicit  shipments  of  cotton 
to  his  principal  is  presumptively  au- 
thorized to  make  terms  under  which 
cotton  shall  be  shipped,  received, 
stored,  sold  and  handled  by  the  prin- 
cipal. 13  App.  425  (2)  (79  S.  E. 
912). 

Private  instructions:  Persons  dealing 
with  general  manager  or  overseer  of 
plantation  are  not  bound  by  private 
instructions  given  him  by  owner,  but 
owner  is  bound  by  contracts  of  his 
general  agent,  acting  in  conduct  of 
principal's  business  and  within  appar- 
ent scope  of  authority.  18  App.  24  (2) 
(88  S.  E.  747). 


Charge  that  agent's  authority  would 
be  construed  to  include  all  necessary 
and  usual  means  for  effectually  exe- 
cuting it,  and  that  private  instructions 
and  limitations  not  known  to  persons 
dealing  with  general  agent  can  not 
effect  them,  was  not  erroneous.  19 
App.  42,  43   (3)    (90  S.  E.  984). 

Where  purchase  of  goods  by  agent 
for  principal  was  authorized  by  latter, 
and  goods  were  accepted  and  used  by 
latter,  mere  fact  that  principal  had 
privately  told  agent  not  to  make  such 
purchase,  for  stated  reason  that  seller 
had  already  refused  credit,  can  not  be 
properly  accounted  as  such  material 
variation  from  agent's  authority  as 
would  relieve  principal  from  payment 
for  such  goods.  24  App.  458  (101  S.  E. 
193). 

Private  instructions  or  limitations 
not  known  to  persons  dealing  with 
general  agent  are  not  binding  upon 
such  persons.  24  App.  540  (3)  (101  8. 
E.  699). 
Bailroad:  Where  ticket  agent  of  rail- 
road company,  while  acting  within  ap- 
parent scope  of  authority,  negotiates 
with  prospective  passenger  for  trans- 
portation and  for  sleeping  car  berths 
on  train  regularly  affording  such  serv- 
ice, passenger  may  rely  upon  agent's 
apparent  authority,  and  is  not  required 
to  communicate  with  principal  and 
verify  agent's  actual  authoritv.  19 
App.  536  (4)  (91  S.  E.  1047).* 
Sale:  Agency  to  sell  does  not  neces- 
sarily include  right  to  give  instruc- 
tions in  regard  to  use  of  article  sold. 
15  App.  107   (2)    (82  S.  E.  665). 

Under  contract  here  local  agent  of 
seller  of  fruit  could  not  waive  liability 
for  full  price  of  fruit  ordered.  145/ 
635  (89  S.  E.  717). 

If  person  was  authorized  agent  of 
seller  of  goods  to  make  sales  thereof 
and  to  sign  contract  of  sale  for  his 
principal,  and  he  signed  such  contract 
in  his  own  name  as  salesman,  this 
would  be  binding  on  principal. 
145/836,  837   (9)    (90  S.  E.  61). 

Though  it  be  shown  that  special 
agent  had  authority  as  such  to  effect 
fully  consummated  sale  of  certain 
property,  no  authority  arises  there- 
from of  continuing  authority  whereby 
at  date  long  subsequent  to  date  of 
sale  he  would  be  authorized  to  make 
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independent  and  supplemental  agree- 
ment relating  to  same  subject  matter. 
19  App.  401   (3)   (91  S.  E.  579). 

Scope  of  authority:  Authority  to  agent 
to  do  a  thing  generally  includes  au- 
thority to  do  everything  necessary  for 
accomplishment  of  main  object.  18 
App.  24   (2)    (88  S.  E.  747). 

Seal:  Though  power  to  execute  sealed 
instrument  must  be  under  seal,  in- 
junction bond  procured  by  attorney 
of  record  with  knowledge  of  prin- 
cipal, and  purporting  to  be  signed  by 
principal  through  the  agent  under 
which  injunction  is  obtained,  is  bind- 
ing on  principal,  regardless  of  at- 
torney's authority.  144/211  (1)  (86  S. 
E.  1097). 

Where  one  signs  name  of  another  on 
back  of  promissory  note  which  as  to 
principal  debtors  is  sealed  instrument, 
but  which  is  not  such  an  instrument 
as  to  surety  whose  name  is  signed 
thereon,  because  his  signature  is  not 
under  seal,  it  is  not  necessary  that 
authority  to  sign  note  be  under  seal; 
neither  is  it  necessary  that  authority 
to  sign  note  be  in  writing,  and  sub- 
sequent  ratification  of  same  is  suffi- 
cient to  bind  surety.  24  App.  452  (2) 
(101  S.  E.   131). 

Special  agent:  Though  under  this  sec- 
tion person  dealing  with  special  agent 
must  examine  his  authority  to  do 
particular  act,  this  does  not  prevent 
principal  from  waiving  right  to  object 
to  agent's  want  of  authority.  14  App. 
88,  91  (80  S.  E.  302). 

It  is  immaterial  that  insurance  com- 
pany procured  sister  of  insured  to  sign 
** release"  of  policy,  where  she  was 
agent  of  insured  for  sole  purpose  of 
paying  premium  due  upon  the  policy, 
and  having  no  authority  to  sign  a  re- 
lease, she  being  neither  the  insured  nor 
the  beneficiary.  18  App.  494,  495  (4) 
(89  S.  S.  633). 


Where  one  holds  another  out  as  his 
special  agent,  principal  is  bound  by 
agent's  apparent  authority  to  do 
particular  thing  thus  authorized,  as 
well  as  to  do  any  and  all  things  usual 
and  necessary,  and  to  employ  all  usual 
and  necessary  means  that  may  be  rea- 
sonably required,  in  the  due,  proper, 
and  ordinary  performance  of  the 
particular  purpose  of  the  appointment. 
23  App.  255  (1)   (98  S.  E.  100). 

Person  dealing  with  special  agent 
takes  risk  as  to  any  extension  of 
agent 's  authority  beyond  that  which  is 
thus  authorized,  and  burden  rests  upon 
him  to  show  authority  from  principal 
for  any  acts  other  than  such  usual  and 
ordinary  acts  as  are  reasonably  neces- 
sary to  due  performance  of  particular 
purpose  of  agency.  23  App.  255  (1) 
(98  S.  E.  100). 

If  special  agent  exceeds  scope  of  his 
authority  as  pertaining  to  any  of  the 
material  elements  of  the  transaction, 
principal  is  not  bound.  24  App.  458 
(101  S.  E.  193). 

Traveling  salesman:  Where  it  is  not 
shown  that  collateral  contract  made  by 
purchaser  with  traveling  salesman  was 
a  usual  and  necessary  incident  to  the 
sale,  or  that  salesman  had  authority  to 
make  such  contract,  it  was  not  bind- 
ing upon  principal.  23  App.  255  (2) 
(98  S.  E.  100). 

Warehonsemen:  Agreements  of  agent  in 
charge  of  warehouse,  when  within  scope 
of  his  authority,  are  binding  on  ware- 
house company,  under  sections  3593, 
3595,  3598,  3606.  144/598,  599  (4) 
(87  8.  E.  804). 

Writing:  Where  agent's  authority  is 
conferred  and  defined  in  writing,  scope 
or  extent  of  such  authority  must  be 
determined  from  terms  of  writing,  and 
is  to  be  determined  and  construed  by 
the  court.  18  App.  446  (2)  (89  S.  E. 
535). 


§  3596.  (§  3024.)  Failing  to  disclose  principal. 


Bank:  Where  officers  of  bank  obtained 
loan  from  another  bank  on  notes  signed 
by  them  as  individuals,  and,  at  their 
request  proceeds  were  credited  to  their 
bank,  which  thereafter  became  insol- 
vent, it  was  not  liable  on  such  notes. 
146/799  (92  S.  E.  525). 

Seal:  Bole  that  undisclosed  principal 
shall  stand  liable  for  contract  of  his 


agent  has  no  application  to  contract 
ttnder  seal.  24  App.  780  (1)  (102  S.  E. 
457). 
Settlement:  Third  person  dealing  with 
agent  of  undisclosed  principal  can  not 
hold  principal  liable  under  contract, 
where  principal  has  previously  ac 
counted  and  settled  with  agent.  19 
App.  264  (1)   (91  S.  E.  283). 
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Wife:  Mere  fact  that  wife  may  be  owner 
of  one  or  more  cows  which  feed  upon 
provender  furnished  solely  upon  credit 
of  husband  will  not  render  her  liable 
for  value  of  such  foodstuff,  nor  au- 
thorize judgment  against  her  for  same, 


on  theory  that  she  was  concealed  prin- 
cipal of  her  husband,  when  there  is  no 
evidence  that  he  was  in  any  way  act- 
ing as  her  agent  when  purchase  was 
made.  24  App.  296  (1)  (100  S.  E. 
647). 


§  3598.  (§  3026.)  Representations  by  agent. 


Sale:  Agent  authorized  to  sell  mules 
has  authority  to  agree  with  purchaser 
that  if  mule  which  appears  to  be  sick 
does  not  recover  seller  will  repay  pur- 
chase-money. 14  App.  215  (2)  (80  S. 
E.  680). 

No  estoppel  on  part  of  plaintiffs  to 
claim  title  to  mare  in  question  resulted 
from  conduct  or  statement  of  em- 
ployee who,  when  person  in  possession 
of  mare  under  plaintiff's  contract  of 
conditional  sale  was  offering  to  sell  it 

§  3599.  (§  3027.)  Notice  to. 

Acknowledge:  When  notice  of  fact  is 
communicated  to  agent  in  absolute 
charge,  knowledge  of  all  facts  sug- 
gested by  notice  is  imputable  to  prin- 
cipal. 15  App.  786  (4-b)  (84  S.  E. 
219). 

Bankruptcy:  Where  cashier  of  bank  had 
actual  knowledge  of  bankruptcy  pro- 
ceedings, and  had  accepted  such  notice 
as  true,  and  generally  discussed  the 
fact  with  others  in  ample  time  to  have 
proved  his  debt  against  the  bankrupt, 
debt  to  bank  was  discharged.  21  App. 
453   (94  S.  E.  649,  40  A.  B.  Bep.  764). 

Ckarge:  Where  more  complete  state- 
ment of  rule  that  notice  to  agent  is 
notice  to  principal  is  not  requested, 
error  can  not  be  predicated  thereon. 
144/16,  17  (6)  (85  S.  E.  1012). 

Oorporation  is  ordinarily  presumed  to 
have  notice  of  any  fact  disclosed  to 
agent  authorized  to  act  for  it,  but 
notice  to  corporate  officer  dealing  in 
his  own  behalf  or  with  others  in  con- 
tracting with  corporation  is  not  notice 
to  corporation.  16  App.  802  (86  S.  E. 
391). 

Knowledge  of  president  of  corpora- 
tion is  imputable  to  the  corporation. 
13  App.  504  (2)    (79  8.  E.  480). 

Where  vendor  of  personalty  sub- 
scribed for  all  the  capital  stock  of 
vendee  corporation  in  payment,  and 
transferred  such  stock  to  others,  in 
thus   dealing  with   the   corporation   he 


to  a  subsequent  purchaser,  answered 
inquiry  of  latter  as  to  whether  it  was 
any  good  by  saying  it  was  a  good 
horse  and  advising  him  to  buy  it.  19 
App.  600  (2)  (91  S.  E.  920). 
Warekousemen:  Agreements  of  agent 
in  charge  of  warehouse,  when  within 
scope  of  his  authority,  are  binding 
on  warehouse  company,  under  sections 
3593,  3595,  3598,  3606.  144/598,  599 
(4)  (87  S.  E.  804). 


was  acting  in  his  own  interest  as  op- 
pobcd  to  that  of  the  corporation,  and 
his  knowledge  as  to  misrepresentations 
and  breach  of  contract  by  him  would 
not  be  imputed  to  corporation. 
145/730,  731  (3)   (89  S.  E.  822). 

Corporation  is  not  to  be  charged  with 
notice  of  facts  of  which  its  president 
acquires  knowledge  while  dealing  in 
his  private  capacity  and  in  his  own 
behalf  with  third  person;  nor  is  knowl- 
edge on  his  part  thus  acquired  imput- 
able to  corporation  when,  acting 
through  another  official,  it  deals  with 
him  at  arm's  length  as  with  any  other 
individual  representing  himself  abne. 
22  App.  397  (2)  (95  S.  E.  1002). 

Fraud:  Fact  that  agent  of  dowress  was 
also  administrator  of  estate,  did  not 
prevent  application  of  rule  that  prin- 
cipal is  bound  by  agent's  knowledge 
while  acting  within  scope  of  authority. 
144/587,  588   (3)    (87  S.  E.  799). 

Insurance:  Knowledge  of  insurance 
company's  agent  or  his  clerk  that  in- 
sured merely  held  possession  and  bond 
for  title  constituted  constructive  no- 
tice to  the  company  and  estopped  it 
from  denying  validity  of  policy. 
144/306   (3)    (87  S.  E.  1). 

Expression  '  *  constructive  notice, '  *  in 
last  paragraph,  not  used  in  strict 
sense,  but  as  meaning  that  knowl- 
edge of  agent  at  time  of  issuance  of 
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policy  would  be  imputed  to  his  prin- 
cipal.    145/716  (2-a)   (89  S.  E.  817). 

tionder:  One  who  let  mortgagee  have 
money  to  complete  purchase  at  fore- 
closure sale,  taking  deed  and  execut- 
ing title  bond,  was  chargeable  with 
notice  of  facts  invalidating  sale.  221 
Fed.  736,  737  (5). 

Partnerslilp:  Where,  after  dissolution  of 
partnership,  former  member  of  firm,  on 
being  offered  goods  for  sale  by  travel- 
ing salesman  for  dealer  who  before  dis- 
solution sold  goods  to  firm,  tells  sales- 
man that  he  is  no  longer  member  of 
the  firm,  this  is  notice  of  the  dissolu- 


tion to  the  dealer  represented  by  the 
salesman.  21  App.  576  (94  8.  E.  820). 
Wife:  Knowledge  of  attorney  for  mort- 
gagee of  third  person's  interest  was 
imputable  to  his  wife,  for  whom  he,  as 
agent,  bought  in  the  land  on  sale  under 
execution  issued  in  suit  on  note  se- 
cured by  mortgage.  147/787,  788  (4) 
(95  S.  E.  689). 

Whether  attorney  who  had  knowl- 
edge of  third  person's  claim  to  land  at 
time  he  acted  as  agent  of  his  wife  in 
purchase  thereof  still  had  knowledge 
was  question  for  jury  here.  147/787, 
788   (4)    (95  8.  E.  689). 


§  3601.  (§  3029.)  Principal  bound  for  neglect  and  fraud. 

Cited.     19  App.  264  (2)   (91  8.  E.  283). 

§  3603.  (§  3031.)  Trespass  of  agent. 


Corporations:  Where  agent  of  corpora- 
tion selling  commercial  products  manu- 
factured by  it  committed  unprovoked 
assault  and  battery  upon  plaintiff, 
plaintiff  could  not  maintain  suit  for 
damages  against  corporation,  although 
it  knew  that  agent  was  person  of 
violent  temper,  and  in  fact  had  em- 
ployed him  knowing  that  he  was  man 
prone  to  make  unprovoked  attacks 
upon  others,  it  not  appearing  that 
corporatfon  authorized  the  assault. 
145/561  (1)   (89  8.  E.  704). 

Homicide:  Petition  alleging  that  defend- 
ant fair  association  let  a  concession, 
and  that  on  refusal  of  concessionaire 
to  change  his  location  on  order  of  de- 
fendant's  manager,  latter  struck   him 


with  iron  instrument  and  killed  him, 
without  provocation  or  justification, 
and  wantonly  and  unlawfully,  and 
within  scope  of  employment,  and  to 
force  deceased  to  change  his  location, 
not  showing  except  by  way  of  con- 
clusion that  it  was  done  by  defendant's 
command  or  assent  or  within  scope  of 
its  business  was  subject  to  general  de- 
murrer. 24  App.  707  (102  8.  E.  32). 
Malicious  prosecntlon:  Where  it  is  al- 
leged in  suit  for  malicious  prosecution 
that  prosecution  was  instituted  by 
agent  of  defendant,  it  must  be  proved 
that  agent  was  acting  within  scope  of 
employment  or  at  direction  or  com- 
mand of  his  principal.  21  App.  634 
(94  8.  E.  814). 


§  3604.  (§  3032.)  Benefit  of  contract  to  principal. 


Ooncealed  agency:  When  agent  making 
contract  for  principal  conceals  fact 
that  he  is  agent,  contracting  as  if  he 
were  principal,  principal  may  at  any 
time  appear  in  his  true  character  and 
claim  all  benefits  of  contract  from  other 
contracting  party,  so  far  as  he  can  do 
so  without  injury  to  that  other  by 
substitution  of  himself  for  his  agent. 
24  App.  731  (1)  (102  8.  E.  183). 

Ccmtract:  Principal  may  sue  for  breach 
of  written  contract  made  by  agent, 
where  instrument  discloses  on  its  face 
that  agent  was  contracting  as  such, 
but  fails  to  disclose  name  of  principal. 
144/89  (1)   (86  8.  E.  225). 


Cotton:  Where  ginner  delivers  to  ware- 
houseman as  agent  to  collect  certain 
charges  a  number  of  bales  of  cotton, 
and  attaches  to  each  bale  tag  showing 
charges  due  him,  and  warehouseman, 
without  collecting  same,  delivers  cot- 
ton to  purchasers,  together  with  ware- 
house receipt  containing  statement  of 
charges,  and  it  was  universal  custom  in 
such  community  for  owner  of  cotton 
so.  stored,  or  holder  of  receipts,  to  pay 
ginning  charges  when  cotton  was  sold 
or  removed  from  warehouse,  which  cus- 
tom was  well  known  to  purchasers, 
right  of   recovery  of  such  charges  on 


Digitized  by 


Google 


§  3606 


FOURTH  TITLE— CHAP.  15,  ART.  2. 


1024 


Rights   and   liabilities  of  principal   as   to   third   persons. 


part  of  ginner  was  disclosed.  24  App. 
731  (3)   (102  S.  E.  183). 

Defenses:  Where  agency  is  concealed, 
party  dealing  with  agent  may  set  up 
any  defense  against  principal  which 
he  might  have  had  against  agent.  16 
App.  706  (3)    (86  S.  E.  49). 

Title:     Where  plaintiff  parted  with  cot- 


ton receipts  under  agreement  that  cot- 
ton should  be  returned  following  day, 
and  its  agent  thereafter  conveyed 
cotton  to  defendant  in  substitution  for 
cotton  received  by  them  from  defend- 
ant, he  having  no  knowledge  of  agency, 
he  acquired  good  title  to  cotton.  16 
App.  706  (2)   (86  S.  E.  49). 


3606.  (§  3034.)  Ajrent  is  competent  witness. 


AdmissioiiB:  Where  evidence  of  an  ad- 
mission is  competent  the  admission 
must  be  adopted  as  a  whole.  13  App. 
174,  175  (3)   (78  S.  E.  1111). 

Where  issue  is  whether  master  know- 
ingly employed  or  retained  incom- 
petent servant,  it  is  not  error  to  allow 
witness  to  testify  as  to  admissions  of 
such  incompetency  made  by  master's 
alter  ego  prior  to  occasion  in  con- 
troversy. 21  App.  603  (6)  (94  S.  E. 
855). 
Check  purporting  to  have  been  given 
to  alleged  principal,  and  account  of 
sale  accompanying  check,  were  ad- 
missible to  show  agency,  where  part 
of  res  gestae.  17  App.  127,  128  (5) 
(86  S.  E.  407). 
Corporation:  Declaration  of  agent  was 
inadmissible  where  agent  was  not 
shown  to  have  authority  to  bind  cor- 
poration. 143/516  (2)  (85  8.  E.  635). 
Declaration,  being  hearsay  as  to  in- 
dividual defendant,  improperly  admit- 
ted.   Id. 

P^vidence  that  person  was  author- 
ized to  sign  replevy  bond  for  cor- 
poration not  competent  evidence  that 
he  had  authority  to  admit  corpora- 
tion's liability  for  tort.  Id.  516  (3). 
Declarations  by  defendant  company's 
foreman  in  charge  of  work  in  which 
plaintiff  was  engaged  when  injured,  to 
effect  that  injury  was  due  to  break- 
ing of  certain  chain,  and  that  he  '*had 
been  after  the  company"  for  a  year  to 
furnish  new  chains  and  it  would  not  do 
so,  were  not  admissible  in  favor  of 
plaintiff  as  admissions  made  by  an  alter 
ego  of  defendant.  24  App.  722  (2) 
(102  S.  E.  184). 

Report  by  operating  agents  of  rail- 
way company  to  superintendent  of 
transportation,  made  for  purpose  of  be- 
ing submitted  to  company's  counsel  to 
enable  counsel  to  prepare  for  defense 
of  defendant  if  litigation  should  arise 


out  of  occurrence,  which  report  was 
duly  transmitted  to  such  counsel,  con- 
stitutes privileged  communication;  this 
is  true  although  report  might  have  been 
made  at  time  so  nearly  contempora- 
neous with  transaction  itself  as  might 
ordinarily  permit  its  being  received  as 
part  of  the  res  gestae  thereof.  21  App. 
453,  454   (2)    (94  S.  E.  584). 

Where  attorney  of  seller  represented 
seller  upon  notification  by  purchaser 
of  pendency  of  suit  to  establish  lien 
upon  property,  and  was  acting  under 
seller's  authority,  it  was  not  error  to 
admit  in  evidence  declarations  made  by 
such  attorney  as  to  fact  of  agency,  or 
as  to  other  matters  relative  thereto, 
made  at  time  of  such  notice  or  dur- 
ing pendency  of  litigation.  24  App. 
737  (5)  (102  8.  E.  178). 
Insurance:  Not  error  to  exclude  from 
evidence  letter  purporting  to  have  been 
written  by  medical  examiner  of  in- 
surance company,  containing  certain 
admissions  against  company,  without 
other  evidence  to  show  agency  and 
that  admissions  were  made  within 
scope  of  his  agency.  141/773  (2)  (82 
8.  E.  134). 

Written  statement  by  defendant  in- 
surance company's  agent,  since  de- 
ceased, after  loss,  to  effect  that  when 
policy  was  issued  he  knew  that  insured 
held  only  bond  for  title  to  insured 
property  was  inadmissible.  144/306 
(4)   (87  8.  E.  1). 

Knowledge:  Although  admissions  of 
agent,  made  outside  scope  of  employ- 
ment and  while  not  engaged  in  busi- 
ness of  principal,  are  not  admissible 
against  principal  as  proof  of  facts  ad- 
mitted, yet  if  there  is  any  other  evi- 
dence before  the  jury  sufficient  to  au- 
thorize finding  that  facts  thus  indi- 
cated actually  existed,  admissions  may 
be  proved  to  show  knowledge  of  such 
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facts  on  part  of  agent.  21  App.  603 
(5)  (94  S.  E.  855). 
Pre-existing  law:  Section  is  declaratory 
of  law  in  force  before  adoption  of 
Code.  13  App.  174,  177  (78  S.  E.  1111). 
Proof  of  agency:  Evidence  of  defend- 
ant's admissions  that  he  was  acting  as 
agent  of  his  wife  while  they  lived  on 
certain  land  held  admissible  here. 
142/395  (2)   (83  S.  E.  92). 

Agency  can  not  be  proven  so  as  to 
bind  the  alleged  principal  by  testi- 
mony of  statements  of  alleged  agent. 
Id. 

Declarations  by  one,  made  at  time 
he  purchased  guano,  that  he  was  mak- 
ing the  purchase  for  his  wife,  were 
admissible  on  the  issue  whether  pur- 
chase was  made  by  husband  as  agent 
of  wife.  13  App.' 837,  839  (80  S.  E. 
1051). 

Alleged  agent  is  not  incompetent 
to  testify  to  existence  of  agency.  15 
App.  786  (4-a)  (84  S.  E.  219). 

Witness  here  was  competent  to  tes- 
tify that  he  was  defendant 's  agent  and 
authorized  to  act  for  her.     Id.  786  (6). 

Agency  cannot  be  proved  by  testi- 
mony of  sayings  of  alleged  agent, 
though  made  dum  fervet  opus.  147/329 
(3)   (93  S.  E.  895). 

Declarations  of  alleged  agent  are  in- 
sufficient to  establish  agency  and  au- 
thority to  collect  pavments  on  note. 
18   App.  611    (90  S.  E.   171). 

It  was  not  error  to  exclude  testimony 
of  defendant  that  certain  third  person 
told  him,  in  reference  to  one  of  several 
notes  sued  on,  that  if  defendant  **  could 
secure  the  note,"  that  person  ** would 
fix  the  house,'*  in  absence  of  evidence 
that  such  person  was  an  agent  author- 
ized to  make  this  statement,  the  state- 
ment itself  not  being  sufficient  evidence 
of  agency.  20  App,  88  (3)  (92  S.  E. 
545). 

Agency  can  not  be  proved  by  decla- 
ration of  another  agent  of  same  prin- 
cipal, made  to  witness,  unless  it  ap- 
pears that  latter  agent  was  authorized 
by  principal  to  make  the  declaration, 
or  that  it  was  made  as  part  of  res 
gestae  in  performance  of  some  duty 
appertaining  to  his  agency.  20  App. 
733,  734   (4)    (93  S.  E.  280). 

While  agency  can  not  be  established 
by  declarations  or  conduct  of  alleged 
agent  alone,  still  fact  of  agency  may 


be  established  by  proof  of  circum- 
stances and  apparent  relations  and  con- 
duct of  the  parties,  including  declara- 
tions of  alleged  principal.  21  App. 
40    (1-a)    (93   S.   E.   558). 

Declarations  of  alleged  agent  are  not 
by  themselves  admissible  to  prove 
agency,  but  fact  of  agency  may  be 
established  by  proof  of  circumstances, 
apparent  relations,  and  conduct  of 
parties.  21  App.  200  (2)  (93  S.  E. 
1009). 

Where  extraneous  circumstances,  in- 
dependently of  and  without  regard  to 
declarations  of  agent  himself,  clearly 
tend  to  establish  agency,  his  declara- 
tions, though  inadmissible  if  standing 
alone,  may,  as  part  of  the  res  gestae 
of  the  transaction,  be  considered.  21 
App.  200  (2)   (93  S.  E.  1009). 

While  declarations  of  agent  are  in- 
competent to  prove  agency,  yet,  where 
there  is  testimony  otherwise  to  estab- 
lish such  fact,  such  declarations  may 
be  admitted  as  corroborative  of  such 
testimony.  24  App.  737  (5)  (102  S.  E. 
178). 

See  Bes  gestae. 
Ballroad:  Testimony  of  plaintiff  in  ac- 
tion for  injuries  from  falling  into 
trestle  when  he  alighted  to  set 
switch,  that  he  overheard  conductor 
say  to  third  person  that  he  had 
stopped  the  cab  on  the  trestle,  and 
that  plaintiff  would  walk  out  and  kill 
himself,  was  erroneously  admitted. 
141/645  (1)  (81  S.  E.  900). 
Ees  gestae:  Before  agent's  declara- 
tions are  admissible,  it  must  appear 
that  declarant  w^as  agent  at  the  time, 
and  had  authority  to  make  them,  or 
that  they  .were  part  of  res  gestae. 
142/663  (2)   (83  S.  E.  .526). 

Declaration  of  foreman  that  he 
knew  tool  which  caused  employee's 
injury  was  defective  was  inadmissible, 
unless  so  made  as  to  be  part  of  res 
gestae.     144/390   (2)    (87  S.  E.  397). 

To  bind  a  principal,  declaration  or 
admission  of  agent  must  be  made  dum 
fervit  opus,  and  must  be  so  closely 
connected  with  an  act  done  in  behalf 
of  his  principal  which  is  within  the 
scope  of  agency  as  to  be  free  from 
suspicion  of  device  or  afterthought. 
13  App.   174,  175   (2)    (78  S.  E.  1111). 

Notwithstanding  this  section,  dec- 
laration   made    by    general     manager 
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concerning  business  was  admissible  to 
bind  principal  during  agency,  though 
referring  to  completed  negotiations, 
and  not  part  of  res  gestae  thereof. 
15  App.  815  (2)   (84  S.  E.  232). 

Sayings  of  an  agent  are  admissible 
against  the  principal  only  upon  theory 
that  they  are  part  of  the  res  gestae. 
21  App.  453,  455  (94  8.  E.  584). 

Admission  made  through  agent,  dur- 
ing existence  and  in  pursuance  of  his 
power,  is  no  less  evidence  against  the 
principal  than  if  made  by  the  prin- 
cipal in  person.  22  App.  433,  434  (5) 
(96  S.  E.  269). 

If  admission  of  agent,  during  exist- 
ence and  in  pursuance  of  his  power, 
accompany  agent's  act,  or  is  so  nearly 


eonneeted  therewith  in  time  as  to  be 
free  from  all  suspicion  of  device  or 
afterthought,  it  is  admissible  as  part 
of  res  gestae.  22  App.  433,  434  (5) 
(96  8.  E.  269). 

Scope  of  agency:  Declaration  of  agent  is 
not  competent  evidence  against  his 
principal  where  it  does  not  appear  that 
such  declaration  was  made  while  en- 
gaged in  the  business  of  the  master 
or  principal.  21  App.  246,  247  (3)  (94 
S.  E.  322). 

Warehousemen:  Agreements  of  agent 
in  charge  of  warehouse,  when  within 
scope  of  his  authority,  are  binding  on 
warehouse  company,  under  sections, 
3593,  3595,  3598,  3606.  144/598,  599 
(4)   (87  8.  E.  804). 


ABTIOLE  3. 
Si^rhtB  and  Liabilities  of  Agent  as  to  Third  Persons. 
§  3608.  (§  3036.)  Money  paid  by  mistake  may  be  recovered. 


Ignorance:  Where  agent  of  the  seller  of 
land  transferred  money  paid  by  the 
purchaser  to  his  principal  before  no- 
tice of  alleged  mistake  as  to  parcel  of 
land   that   was   to   be   conveyed,  such 


agent  is  not  personally  liable  to  the 
purchaser  in  an  action  for  money  had 
and  received,  it  appearing  that  such 
agent  acted  in  good  faith.  18  App. 
765  (2)  (90  S.  E.  654). 


3609.  (§  3037.)  When  he  has  a  right  of  action. 


Oeneral  Note. 


Pleading:  Where  contract  for  sale  of 
certain  property  was  executed  by  cer- 
tain person  as  attorney  in  fact  for  the 
owner,  petition  in  suit  for  breach  of 
contract  by  such  person,  as  attorney  in 


fact  for  the  owner,  which  did  not  dis- 
close any  fact  that  would  give  such 
person  right  to  bring  the  action  was 
subject  to  demurrer.  22  App.  175  (95 
S.  E.  739). 


§  3611.  (§  3039.)  When  responsible  for  credit  given. 


Evidence:  Court  did  not  err  in  admitting 
testimony  of  officer  of  plaintiff  adver- 
tising agency  that  credit  for  account 
sued  on  was  given  to  defendant  and  not 
to  milling  company  of  which  defendant 
was  vice-president.  24  App.  182  (1) 
(100  8.  E.  235). 

Unincorporated:  Attempted  sale  of  per- 
sonal property  to  "corporation"  not 
yet  in  existence,  made  to  individual 
who  claims  to  be  agent  but  who  gives 

§  3613.  (§  3041.)  Liability  for  excess  of  authority. 

Bond:      Where   agent    executes,   without  close  lack  of  authority,  and  other  par- 

authority  from  principal,  bond  in  name  ties  have  no  knowledge  of  such  lack, 

of  principal  as  surety,  and  fails  to  dis-  and    no    ratification    by    principal    ap- 


his individual  notes  for  purchase  price, 
and  who  signs  individual  name  to  re- 
tention-of-title  contract,  is  in  law  sale 
to  individual,  and  vendor,  by  suit  in 
trover,  can  recover  property  or  value 
from  innocent  third  person  who  had 
possession  and  who  purchased  at 
sheriff's  sale,  goods  having  been  sold 
as  property  of  corporation  not  in  exist- 
ence.    19  App.  706  (2)  (91  S.  E.  1062). 
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pears,  and  principal  is  without  knowl- 
edge of  agent's  failure  to  comply  with 
specific  requirements  of  written  power 
of  attorney,  and,  on  account  of  im- 
plied representation  as  to  authority  to 
bind  principal,  beneficiary  in  instru- 
ment suffers  injury,  injured  person  may 
recover  damages  from  agent  individ- 
ually. 18  App.  369  (89  8.  E.  461). 
Misfeaaance  and  negligence:  One  under- 
taking to  operate  as  conductor  a  train 
of  passenger  cars  for  railway  company 
owes  duty  not  only  to  his  principal, 
but  also  to  passengers  on  train  and  to 
general  public;  and  if,  while  conduct- 
ing such  train,  he  fails  to  perform  duty 
thus     arising,     and     in     consequence 


another  person  is  injured,  his  failure 
to  perform  the  duty  will  amount  to 
misfeasance,  for  which  he  will  be  be 
individually  liable.  18  App.  544  (1) 
(90  8.  E.  94). 
Scope  of  employment:  Where  petition 
distinctly  alleged  that  wrongful  acts 
of  agent  of  partnership  were  com- 
mitted by  him  while  acting  as  such 
agent  and  within  scope  of  his  employ- 
ment, no  cause  of  action  against  him  as 
an  individual,  either  jointly  or  several- 
ly, was  shown  and  his  general  demur- 
rer to  petition  should  have  been  sus- 
tained. 18  App.  514  (2-a)  (89  8.  E. 
1103). 
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FIFTH  TITLE. 

Of  Property  and  the  Tenure  by  Which  It  Is  Held. 


CHAPTER  1. 
Of  Realty. 


g  3617.  (§  3045.)  Realty  defined. 

Cemetery  lot:  Grantee  in  deed  to  cem- 
etery lot  acquires  only  easement  for 
purpose  of  grant.  142/729  (1)  (83  S. 
E.    658). 

Easements:  Sheriff's  entry  of  levy  of 
execution,  describing  property  as 
switchboards  and  all  wires,  lines,  etc., 
is  void  for  uncertainty  of  description, 
in  so  far  as  it  relates  to  easements  or 
interests  in  lands.  262  Fed.  527,  528 
(5). 

Growing  crops:  Crop  of  corn  not  de- 
tached from  soil,  whether  mature  or 
immature,  is  part  of  realty,  and  passes 
by  sale  of  land  without  contractual 
reservation  of  crop.  148/761  (98  S. 
K.  347). 

Mines:  Conveyance  of  absolute  or  fee 
simple  estate  in  land  carries  with  it 
all  mines,  minerals,  and  clays  in  and 
under  the  same;  absolute  estate  in  land 
carries  with  it  the  exclusive  and  un- 
restricted right  to  occupy,  use,  and 
dispose  of  the  same.  149/777,  782  (102 
S.  E.  156). 

Timber:  Under  a  deed  to  certain  land 
providing  that   **pine  timber  for  saw- 

§  3621.  (§  3049.)  Fixtures. 

Cdtton  gin:  Conveyance  of  land  in  fee 
ordinarily  passes  title  to  gin  machinery 
attached  thereto,  but  an  agreement  to 
the  contrary  will  be  given  eflPect. 
141/429  (2)  '(81  S.  E.  225). 

Executory  contract  reserving  in  ven- 
dor right  to  remove  gin  machinery 
from  land  conveyed  within  stated  time 


mill  purposes  14  inches  2  feet  above 
the  ground  and  up,  and  the  turpen- 
tine privileges  also  excepted  from  this 
sale,"  title  to  such  timber  did  not 
pass.     141/47  (3)   (80  S.  E.  322). 

Where  deed  conveying  described 
tract  of  land  contained,  at  conclusion 
of  descriptive  clause,  the  provision, 
*'This  deed  does  not  convey  any  tim- 
ber rights  held  by  the  said"  grantor, 
title  to  none  of  the  timber  passed  to 
the  grantee,  but  remainded  in  grantor. 
146 -Too  (1)   (92  S.  E.  281). 

Timber  when  felled,  cut,  and  stacked 
in  cord-wood  becomes  personalty,  and 
does  not  pass  as  part  of  realty  upon 
sale  of  land  upon  which  it  lies;  title 
to  cord-wood  remained  in  vendor  of 
land  and  he  could  recover  such  wood 
from  purchaser  of  land  in  action  of 
trover.  23  App.  358  (1)  (98  S.  E.  237). 
Trade  fixtures:  Glass  show-window 
which  is  permanent  part  of  store  build- 
ing is  not  a  mere  trade  fixture,  but 
is  a  part  of  the  realty.  18  App.  476 
(1)    (89  S.  E.  590). 


was  not  merged  in  the  deed.  Id.  429 
(2-a). 
Removal:  Vendor's  failure  to  remove 
machinery  from  the  premises  sold  with- 
in the  time  stipulated  by  contract  did 
not  forfeit  his  title  to  the  machinery. 
141/429  (3)   (81  S.  E.  225). 


S  3622.  (§  3050.)  Detached  becomes  personalty. 


Dwelling  house:     Trover  will  lie  to  re- 
cover   dwelling    house    which    was    de- 


tached  from  land  under  circumstances 
stated,  although  subsequently,  but  be- 
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fore  bringing  suit,  it  was  attached  to 
land  of  wrong-doer.  149/61  (2)  (99  8. 
E.  27);  23  App.  724  (1)  (99  8.  E.  318). 
Timber:  Parol  contract  between  owner 
of  growing  timber  and  another,  where- 
by latter  was  to  immediately  cut  tim- 
ber   making    merchantable    cross-ties. 


owner  to  receive  stated  amount  for 
each  tie,  and  contract  to  be  completed 
as  soon  as  practicable,  was  one  for 
sale  of  growing  trees  standing  upon 
land,  which  should  be  in  writing. 
148/633    (1)    (97  8.  E.  671). 


§  3629.  (§  3057.)  Owner  of  runmng  water. 


Diversion:  Bight  which  riparian  owner 
of  land  adjacent  to  non-navigable 
stream  has  to  reasonable  use  and  con- 
sumption of  water  does  not  include 
the  right  to  use,  divert,  or  diminish 
supply  so  as  to  materially  and  unrea- 
sonably to  interfere  with  rights  and 
uses  of  lower  owner.  24  App.  93  (1) 
(100  a  E.  21). 

Where  evidence  was  uncontradicted 
that,  prior  to  construction  of  railroad, 
land  on  which  it  was  constructed  ad- 
jacent to  plaintiflP's  fish  pond  was  con- 
veyed to  railroad  company  by  plain- 
tiff, deed  stipulating  that  land  should 
be  used  only  for  purpose  of  common 
carrier,  and  that  grantor  reserved 
privilege  of  raising  water  in  his  fish 
pond,  and  where  there  was  no  charge 
of  negligence,  nor  any  evidence  that 
railroad  was  improperly  constructed  or 
maintained,  etc.,  verdict  for  defendant 
in  action  for  damage  to  fish  pond 
caused  by  diversion  of  rain  water,  was 
proper.  24  App.  530  (1)  (101  8.  E. 
715). 


Jury:  Whether  use  of  water  by  upper 
owner  in  non-navigable  stream  is  un- 
reasonable is  question  for  jury  on  facts 
of  particular  case,  including  size  and 
character  of  stream  and  uses  to  which 
it  is  subservient.  24  App.  93  (1)  (100 
S.  E.  21). 

Mill  priyilegee:  Deed  here  conveying 
land  to  middle  of  original  stream  en- 
titled grantee  to  reasonable  use  of  the 
water  in  the  millpond  adjacent  to 
the  land,  and  upon  which  was  located 
grantee's  power  plant,  provided  such 
use  did  not  materially  interfere  with 
the  mill  privileges  conferred  in  parti- 
tion with  a  lower  riparian  owner,  where 
such  owner  and  such  grantee  claimed 
title  from  a  common  source.  141/202 
(a)   (80  8.  E.  785). 

The  grantee  of  a  mill  privilege,  with- 
out special  mention  of  water,  takes  a 
right  to  the  actual  flow  of  the  stream, 
subject  to  its  reasonable  use  by  upper 
riparian  owners.    Id.  202,  206. 


§  3630.  (§  3058.)  Streams  boundary  lines. 


Middle:  Where  a  plat,  referred  to  in 
a  grant  of  8tate  land  as  furnishing 
a  description  of  the  land  conveyed, 
called  for  a  non-navigable  river  as  a 
boundary,  the  grant  extended  to  the 
middle  thread  of  the  stream.  141/153 
(2a)  (80  8.  E.  657). 

mil  privilegeB:     Decree  in  partition  di- 


viding mill  property  so  as  to  allot  a 
certain  tract  to  an  heir,  together  with 
''appurtenant  mill  privileges  up  and 
down  the  creek  as  far  as  the  lands 
extend,"  conveys  the  land  and  the 
right  to  pond  the  water  and  to  use  so 
much  thereof  as  is  necessary  to  operate 
the  mill.     141/202  (b)   (80  8.  E.  785). 


§  3632.  (§  3060.)  Owner  of  adjacent  lands. 


Fishing  rights:  Owner  of  land  adjoining 
non-navigable  stream  is  owner  of  soil 
to  center  of  the  thread  of  the  stream, 
and  of  the  fishing  rights  to  center  of 
thread  on  his  side  of  stream;  if  one 
proprietor  owns  land  on  both  sides  of 
stream,  he  has  exclusive  right  of  fish- 
ing therein.  148/701  (1)  (98  8.  E. 
353). 


Bight  of  fishing  is  not  severed  from 
ownership  of  fee  by  grant  which  does 
not  by  its  terms  either  expressly  con- 
vey the  right,  or  necessarily  include  it, 
as,  for  instance,  unrestricted  grant  of 
all  water  rights  or  privileges.  148/701 
(l-a)   (98  8.  E.  353). 

Grant  by  owner  of  fee  of  "mill 
privileges"  carries  right  to  reasonable 
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use   of   land    and   water   necessary   to 
operation   of  mill,  but  does  not  grant 


any  fishing  privileges. 
(98  S.  E.  353). 


148/701    (1-b) 


§  3634.  Water-powers,  development  of. 

Koisance:  Right  of  company  to  build 
dam  does  not  entitfe  it  to  so  build  or 
maintain    it   as   to   cause   nuisance   in- 

§  3636.  Navigable  tide-water  defined. 

Public  terminus:  Navigable  tidewater 
includes  any  inlet  where  tide  regu- 
larly ebbs  and  flows,  used  for  navi- 
gation or  capable  of  bearing  at  mean 

§  3637.  Rights  of  landowners. 

Low-water  mark:  Where  navigable  in- 
let is  privately  owned,  landowner's 
property   rights    to    exclusion   of   pub- 

§  3641.  (§  3065.)  Private  ways. 

Oloslng:  Where  owner  sold  part  of  land, 
describing  it  as  bounded  by  a  way, 
the  grantee  acquired  such  an  interest 
in  the  way  that  owner  could  not  sub- 
sequently close  it  without  his  con- 
sent.    143/104  (84  S.  E.  373). 

Estoppel:  Fact  that  landowner  had 
conveyed  land  for  railroad  right  of 
way  did  not  preclude  him  from  ac- 
quiring prescriptive  title  under  this  sec- 
tion to  private  way  across  land  con- 
veyed.    143/516,  517  (2)  (85  S.  E.  863). 

Fee  simple:  Reservation  in  deed  here 
in  fee  simple  of  right  of  way  for  tram- 
road  and  railroad  purposes  reserved  in 
grantor  merely  an  easement  and  does 
not  constitute  an  exception  from  the 
operation  of  conveyance  described 
parcel  of  land  owned  by  grantor;  words 
**fee  simple'^  are  descriptive  of  the 
extent  of  duration  of  the  enjoyment 
of  such  easement.  145/817  (1)  (90  S. 
E.  44). 

Improved  land:  Where  railroad  was  con- 
structed on  right  of  way  granted  by 
landowner,  and  tracks  were  made  to 
cross  such  way  by  trestle,  railroad 
land  at  intersection  was  improved  land 
within  this  section,  143/516,  517  (2) 
(85  S.  E.  863). 

Injunction:  Where  grantor  attempts  to 
close  a  way  in  which  grantee  has  ac- 
quired an  interest,  he  may  be  en- 
joined at  instance  of  grantee.  143/104 
(1)    (84  S.  E.  373). 

Obstruction:      Where    person    has    used 


jurious    to    health    of    adjacent    com- 
munity.     143/776    (1)    (85  S.  E.  945). 


low  tide  freighted  boats  in  the  reg- 
ular course  of  trade,  although  there 
is  not  public  terminus  at  both  ends  of 
inlet.     144/23  (1)   (86.  S.  E.  244). 


lie  extend  to  low-water  mark. 

(2)   (86  S.  E.  244). 


144/23 


private  way  for  more  than  30  years 
through  another's  improved  lands, 
without  gates  or  other  obstructions, 
erection  of  gates  or  fences  across  way 
entitles  prescriber  to  enforce  re- 
moval of  same.  144/404  (2)  (87  8. 
E.  385). 

Prescription:  Person,  who  has  uninter- 
ruptedly used  private  way  not  more 
than  15  feet  wide  through  another's 
improved  lands  for  more  than  seven 
years,  acquires  prescriptive  title  there- 
to.    144/404   (1)    (87  S.  E.  385). 

Principles  underlying  prescriptive 
right  of  way  are  not  to  be  confounded 
with  principles  regulating  establish- 
ment of  new  or  necessary  way  in  any 
of  those  cases  wherein  adequate  com- 
pensation to  landowner  is  provided  by 
law.  21  App.  527,  529  (6-a)  (94  8.  E. 
807). 

One  complaining  of  obstruction  of 
alleged  prescriptive  private  way  across 
lands  of  another  must  show  uninter- 
rupted use  of  way  for  more  than  seven 
years,  that  it  was  not  more  than  fifteen 
feet  wide,  that  it  is  the  same  fifteen 
feet  originally  laid  out,  and  that  he 
has  kept  it  open  and  in  repair.  23 
App.  689  (1)  (99  8.  E.  230);  710  (99 
S.  E.  227). 

Width:  By  seven  years'  using  of  pri- 
vate way  less  than  15  feet  wide,  and 
continually  keeping  it  in  repair,  pri- 
vate way  by  prescription  acquired. 
143/516,  517  (2)   (85  S.  E.  863). 
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§  3644.  (§  3068.)  Forfeiture  or  abandonment  of  easement. 

Kon-user:     Where  easement  has  been  ac-  it    will    not    constitute    abandonment, 

quired  by  grant,  mere  non-user  without  148/317   (2)    (96  S.  E.  625). 

further  evidence  of  intent  to  abandon 


§  3645.  (§  3069.)  Parol  license,  when  not  revocable. 

Blegraph  company,  which,  with  consent 
of  railroad  company,  built  its  line  over 
railroad  right  of  way  and  maintained 


Telegraph  company,  which,  with  consent  it  40  or  50  years,  acquired  perpetual 

of  railroad  company,  built  its  line  over  easement.     227  Fed.  276  (1). 


CHAPTER  2. 
Of  Personalty. 
§  3648.  (§  3072.)  Chose  in  action. 

Cited.     13  App.  636,  639  (79  S.  E.  753). 

§  3651.  (§  3075.)  Increase  follows  mother. 

stated.     19  App.  192  (1)  (91  S.  E.  220). 

§  3652.  (§  3076.)  Rights  and  remedies. 

Homestead:      Application    to    set    apart  Wife  can  not  recover  of  husband,  with 

homestead  is  not  a  suit.    146/63,  66  (90  whom  she  is  living  in  lawful  wedlock, 

S.  E.  383).  iPor   tort   resulting   from   his  negligent 

Bight:     Generally,  admission  of  liability  operation  of  automobile  in  which  they 

where  none  in  fact  exists,  and  oflPer  to  were  riding  at  time  of  injury.    19  App. 

adjust  demand  not  legally  enforceable,  634  (1)    (92  S.  E.  25). 
could  not  of  itself  create  legal  liability. 
23  App.  284  (1)  (98  8.  E.  92). 

§  3653.  (§  3077.)  Assignment  of  choses  in  action. 

Cited.      13    App.    663,    665    (79    S.    E.  entire    instrument    such    contrary    con- 

764).  struction  is  clearly  demanded.    23  App. 

Applied.     142/160,  161   (82  S.  E.  556).  290,  291   (5)    (98  S.  E.  224). 

Breach  of  contract:     Contract  to  sell  and  Description:       Instrument    executed    by 

deliver    cotton    may    be    enforced    by  transferee    in    bankruptcy,    conveying 

buyer's  assignee.     144/392    (1)    (87  S.  property   *' consisting  of  one  stock  of 

E-  387).  merchandise,      notes      and      accounts. 

Carriers:     Cause  of  action  for  injury  to  amounting  to  about  $2700, ''  was  not 

goods  awaiting  delivery,  arising  from  too  indefinite  to  convey  title.     14  App. 

carrier's  negligence  as  warehouseman,  520  (1)   (81  S.  E.  595). 

is  assignable.     13  App.  636   (79  S.  E.  Written     assignment     here     of     all 

753).  moneys,  debts,  claims,  or  demands  then 

Oommon  law  rule  that  choses  in  action  due  or  thereafter  to  become  due  to  as* 

are    not    assignable,    so    as    to    convey  signor    by    a    named    company    was    a 

title,   but    only   an    equitable    interest,  valid  assignment.     19  App.  184  (1)  (91 

changed  by  this  section.     140/435   (79  S.  E.  287). 

S.  E.  196).  Intermediate  assignees:  This  section  per- 

Oonstmctlon:     Where  contract  is  within  mits  debtor  to  set  up  equities  subsisting 

itself   a^d   by    its   own    express    terms  between    original    contracting    parties, 

made  assignable,  contrary  purpose  will  but  has  no   application   to  equities   in 

not,  as  matter  of  law,  be  set  up  and  favor  of  debtor  against  an  intermediate 

enforced,  unless  from  consideration  of  assignee.     19  App.  566  (91  S.  E.  904). 
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Landlord  and  tenant:  Where  rent  con- 
tract, after  having  been  procured  and 
effected  at  expense  and  trouble  of 
agent,  has  been  approved  for  him  by 
the  owner,  with  actual  knowledge  on 
owner's  part  of  stipulation  therein  pro- 
viding that  stated  commission  from 
rent  shall  go  from  him  to  the  agent, 
and  stating  that  rent  shall  be  paid  to 
agent  named,  its  successors  or  assigns, 
assignee  of  contract,  upon  acceptance 
thereof,  will  ordinarily  assume  burdens 
and  acquire  benefits  provided  for  by 
terms  of  agreement.  23  App.  290,  292 
(6)   (98  8.  E.  224). 

Law:  Where  laborer  assigned  $10  as 
having  been  earned  and  due,  though 
only  $8.48  had  been  earned  and  no 
more  became  due,  assignee  was  en- 
titled to  recover  $8.48,  in  action  at 
law  without  resort  to  equity.  17  App. 
460  (2)    (87  8.  E.  754). 

Kon-negotlable  instrument:  Where  one 
holds  non-negotiable  note  containing 
language  which  would  place  prudent 
man  upon  his  guard,  maker  of  such  note 
could,  as  against  holder,  make  all  de- 
fenses which  would  have  been  open  to 
him  against  payee.  147/170  (2)  (93 
8.  E.  91). 

Though  certificate  was  assignable 
but,  not  being  negotiable  instrument, 
transferee  occupied  no  better  position 
than  contractor,  and  claim  in  its  hands 
was  subject  to  all  defenses  that  could 
have  been  interposed  if  suit  had  been 
brought  by  contractor.  19  App.  480 
(l-b)   (91  8.  E.  1050). 

Note:  Equities  between  maker  and 
I^yee  of  negotiable  instrument,  origi- 
xiating  after  transfer  to  third  person, 
will  not  affect  rights  of  the  holder, 
though  transfer  be  made  after  note 
becomes  due.  21  App.  696  (94  8.  E. 
902). 

Writing  on  back  of  mortgage-note, 
"For  value  received  we  hereby  guaran- 
tee the  collection  and  payment  of  the 
within  note  to  M.  G.  Bank  and  consent 
to  any  extension,  protest,  demand,  and 
notice  of  non-payment,"  and  signed 
by  payees,  was  in  effect  a  transfer  of 
the  note  to  the  M.  0.  Bank.  23  App. 
710  (1)  (99  8.  E.  227). 

Notice:  Contractor's  assignment  to 
plaintiff  bank  of  amounts  alleged  to 
be  due  under  contract  with  county  was 
subject    to    terms    of    contract,    with 


notice  of  which  assignee  was  charged. 
144/691,  693  (1)   (87  S.  E.  1023). 

Partial  assignment  of  debt  will  not  vest 
assignee  with  title  thereto,  enforce- 
able in  common-law  action,  without 
previous  acceptance  by  debtor.  17 
App.  459,  460  (2)  (87  S.  E.  754). 

Partnership:  Where  partnership  is  dis- 
solved and  one  partner  assigns  to 
another  all  his  right,  title  and  interest 
in  and  to  assets  of  partnership,  assignee 
may  institute  and  maintain  action 
against  tort-feasor  for  entire  damage 
sustained  by  partnership;  assignor  is 
not  proper  party  plaintiff,  nor  is  it 
proper  that  suit  be  brought  in  names 
of  both  partners  for  use  of  assignee. 
149/96  (1-a)  (99  S.  E.  533);  24  App. 
112  (1-a)  (100  8.  E.  26). 

Allegation  in  petition  by  one  member 
of  partnership  that  other  member  sold 
out  to  plaintiff  all  of  his  right,  title 
and  interest  in  and  to  assets  of  the 
partnership,  plaintiff  having  operated 
the  business  since  date  of  said  sale 
under  a  trade  name,  and  being  the 
sole  and  exclusive  owner  of  all  of  the 
assets  of  the  firm,  is  sufficient  allega- 
tion of  assignment  of  chose  in  action, 
in  absence  of  appropriate  special  de- 
murrer, and  as  against  general  demur- 
rer that  **  plaintiff's  petition  sets 
forth  no  cause  of  action  which  would 
authorize  a  judgment  against  defend- 
ant.'' 149/96  (2)  (99  S.  E.  533);  24 
App.  112  (3)    (100  8.  E.  26). 

Payment  of  debt  to  assignee  thereof 
with  knowledge  that  assignment  is 
void  will  not  discharge  debtor  from 
liability  to  assignor.  15  App.  663  (2) 
(84  8.  E.  147). 

Personal  confidence:  The  general  prop- 
osition that  all  choses  in  action  aris- 
ing upon  contract  and  involving  prop- 
erty rights  may  be  assigned  so  as  to 
vest  title  in  assignee  does  not  apply 
where  contract  involves  relation  of  per- 
sonal confidence,  such  as  to  show  that 
party  conferring  rights  must  neces- 
sarily have  intended  them  to  be  ex- 
ercised only  by  him  upon  whom  they 
were  actuallv  conferred.  23  App.  290, 
291  (5)   (98  8.  E.  224). 

Where  agreement  in  effect  provides 
that  service  may  be  performed  either 
by  contracting  party  or  by  such  other 
person  as  contract  may  be  assigned  to, 
in  order  that  construction  contrary  to 
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such  express  intent  can  as  matter  of 
law  be  inferred  it  must  appear,  from 
nature  of  contract,  that  performance  of 
obligation  by  another  would  be  es- 
sentially different  in  result  from  what 
had  been  contracted  for.  23  App.  290, 
291   (5)    (98  S.  E.  224). 

Property:  This  section  and  section  3655 
distinguish  damages  to  property  and 
damages  to  person,  and  under  them  a 
right  of  action  for  damage  to  the  per- 
son can  not  be  assigned,  and  a  right 
of  action  for  damage  to  property  can 
be.  13  App.  636,  637  (79  8.  E.  753). 
In  all  actions  arising  ex  delicto  not 
involving  right  of  property,  suit  must 
be  brought  by  party  who  suffered  the 
injury  or  tort,  and  in  such  a  case  there 
can  be  no  usee;  where,  however,  right 
of  action  does  involve  right  of  prop- 
erty, it  is  assignable,  and  assignee  must 
bring  suit  in  his  own  name  without 
joining  assignor,  which  is  same  rule 
that  obtains  in  regard  to  choses  in  ac- 
tion arising  ex  contractu.  149/96,  101 
(99  8.  E.  533). 

Set-off:  Where  affidavit  of  illegality  to 
levy  of  execution  on  foreclosure  of 
mortgage  pleaded  a  set-off  alleged  to 
be  due  by  plaintiff  to  her  husband,  but 
did  not  allege  any  assignment  there- 
of to  her,  court  did  not  err  in  sustain- 
ing demurrer  thereto.  18  App.  414 
(2)    (89  8.  E.  539). 

Shares  of  stock:  Where  owner  of  shares 
of  stock  agreed  to  sell  same,  and  the 
purchaser  paid  certain  money  and  a 
note,  and  seller  delivered  the  certificate, 
there  was  a  sale,  though  seller  failed  to 
indorse  such  certificate.  148/97,  98  (2) 
(95  8.  E.  975). 


Specific  performance:  Assignee  of  ven- 
dee is  not  subject  to  obligations  of 
contract  of  sale,  except  on  his  option 
to  enforce  it  by  specific  performance. 
142/22  (1)   (82  8.  E.  459). 

Surety:  Where  a  note  indorsed  in  blank 
and  discounted  at  a  bank  is  paid  to 
the  bank  at  maturity  by  a  surety,  title 
passes  to  the  surety  by  mere  delivery 
without  written  assignment.  13  App. 
785  (80  8.  E.  34). 

Torts:  Chose  in  action  arising  from  tort 
is  assignable  where  it  involves,  directly 
or  indirectly,  a  right  of  property. 
149/96  (1)  (99  8.  E.  533);  24  App.  112 
(1)  (100  S.  E.  26). 

Wages:  Informal  written  statement  of 
sale  of  pay  check  was  transfer  and 
assignment  of  account  claimed  in 
compliance  with  this  section,  though 
unaccepted.  17  App.  451  (1)  (87  8. 
E.  754). 

Where  employee,  in  good  faith  and 
for  valuable  consideration,  sells  trans- 
fers, and  assigns  his  title  and  right  to 
possession  of  stipulated  amount  of 
salary  due  him  by  his  employer,  and 
thereafter  collects  the  money  thus 
transferred,  he  can  not,  as  against  a 
suit  for  recovery  of  the  money,  avail 
himself  of  a  discharge  in  bankruptcy 
as  a  defense;  the  instrument  of  trans- 
fer is  an  assignment  of  title.  22  App. 
799  (1)  (97  S.  E.  462);  148/459  (1) 
(97  8.  E.  78;  42  A.  B.  K.  400,  492). 

Writing:  To  enable  holder  of  note  pay- 
able to  another  to  set  up  rights  of 
bona  fide  purchaser  for  value,  must 
appear  that  payee  formally  indorsed 
or  assigned  it  in  writing  to  the  holder. 
13  App.  492  (1)  (19  8.  E.  359). 


§  3654.  (§  3078.)  Assignment  of  fund. 


Building  contract:  Where  contract  with 
building  contractor  stipulated  that  he 
should  be  paid  specified  sum,  payable 
in  monthly  installments  in  such  sums 
as  architects  might  in  writing  certify 
to  be  due,  and  owner  reserved  right 
to  withhold  payment  of  installment 
when  necessary  to  protect  himself 
against  claims  or  liens  for  labor  or 
material,  when  architects  issued  certifi- 
cate that  specified  sum  was  due,  certifi- 
cate was  assignable,  and  assignee  could 
enforce  it  in  court  of  law,  as  legal  as- 
signment of  particular  fund.  19  App. 
480  (1)  (91  8.  E.  1050). 


Where  contract  with  building  con- 
tractor stipulated  that  he  should  be 
paid  specified  sum,  payable  in  monthly 
installments  in  such  sums  as  architects 
might  in  writing  certify  to  be  due,  and 
owner  reserved  right  to  withhold  pay- 
ment of  installment  when  necessary  to 
protect  himself  against  claims  or  liens 
for  labor  or  material,  assignee  of  such 
certificate  suing  to  enforce  it  need 
not  negative  existence  of  liens  for 
labor  or  materials,  this  being  matter 
of  defense.  19  App.  480  (1)  (91  S. 
E.  1050). 
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Check:  Unaccepted  check,  drawn  in 
ordinary  form,  not  describing  any 
particular  fund  or  using  words  of  trans- 
fer of  the  whole  or  any  part  of  any 
amount  standing  to  credit  of  drawer, 
does  not  amount  to  assignment  of 
money  to  credit  of  drawer,  and  non- 
payment of  such  check  does  not  give 
payee  right  of  action  against  drawee. 
23  App.  279  (3)   (98  S.  E.  122). 

Employee:  Where  employee  in  good 
faith  and  for  valuable  consideration, 
sells,  transfers,  and  assigns  his  title 
and  right  to  possession  of  stipulated 
amount  of  salary  due  him  by  his  em- 
ployer, and  thereafter  collects  money 
thus  transferred,  he  cannot,  as  against 
suit  to  recover  the  money,  avail  him- 
self   of    discharge    in    bankruptcy    as 


defense.  148/4.59  (1)  (97  S.  E.  78); 
22  App.  799  (1)  (97  S.  E.  462,  42  A. 
B.   Rep.   400,  492). 

Mere  delivery  to  plaintiff  by  his 
debtor  of  certain  **time  slips,"  with 
promise  of  latter  that  he  would  get 
his  pay  check  from  the  railroad  com- 
pany and  turn  it  over  to  plaintiff,  did 
not  constitute  such  a  transaction  as 
could  have  compelled  railroad  company 
to  pay  over  fund  to  plaintiff  as  as- 
signee, if  forbidden  to  do  so  by  per- 
son to  whom  it  was  indebted.  22  App. 
393,  394  (3)  (95  S.  E.  1020). 
Part  of  fund:  Written  order  here  held 
not  an  assignment  of  legal  title  to 
that  portion  of  fund  therein  specified, 
but  was  an  equitable  assignment  there- 
of.    140/539  (1)  (79  S.  E.  152). 


§  3655.  (§  3079.)  What  not  assignable. 


Cited.     141/584,  588  (81  S.  E.  863);  15 

App.  663,  666   (84  S.  E.  147). 
Stated  and  applied.     142/22  (8)   (82  S. 
E.  459). 

Carriers:  Cause  of  action  for  injury  to 
goods  awaiting  delivery,  arising  from 
carrier's  negligence  as  warehouseman, 
is  assignable.  13  App.  636  (79  S.  E. 
753). 

Partnership:  Where  partnership  is  dis- 
solved and  one  partner  assigns  to 
another  all  his  right,  title  and  interest 
in  and  to  assets  of  partnership,  assignee 
may  institute  and  maintain  action 
against  tort-feasor  for  entire  damage 
sustained  by  partnership;  assignor  is 
not  proper  party  plaintiff,  nor  is  it 
proper  that  suit  be  brought  in  names 
of  both  partners  for  use  of  assignee. 
149/96  (la)  (99  S.  E.  533);  24  App. 
112   (la)   (100  S.  E.  26). 

Property:  This  section  and  section  3653 
distinguish    damages   to   property   and 


damages  to  person  and  under  them  a 
right  of  action  for  damage  to  the  per- 
son can  not  be  assigned,  and  a  right 
of  action  for  damage  to  property  can 
be.  13  App.  636,  637  (79  S.  E.  753). 
Tort:  Chose  in  action  arising  from  tort 
is  assignable  where  it  involves,  direct- 
ly or  indirectly,  a  right  of  property. 
149/96  (1)  (99  S.  E.  533);  24  App. 
112    (1)    (100   S.    E.    26). 

In  all  actions  arising  ex  delicto  not 
involving  right  of  property,  suit  must 
be  brought  by  party  who  suffered  the 
injury  or  tort,  and  in  such  a  case  there 
can  be  no  usee;  where,  however,  right 
of  action  does  involve  right  of  prop- 
erty, it  is  assignable,  and  assignee  must 
bring  suit  in  his  own  name  without 
joining  assignor;  which  is  same  rule 
that  obtains  in  regard  to  choses  in  ac- 
tion arising  ex  contractu.  149/96,  101 
(99  S.  E.  533). 
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SIXTH  TITLE. 

Estates  and  Rights  Attached  Thereto. 


CHAPTER  1. 
Of  Absolute  Estates  or  in  Fee  Simple. 


§  3657.  (§  3081.)  Fee  simple. 

Cited.     149/683,  689  (102  S.  E.  162). 

Alienation:  Stipulation  in  bond  for  title 
that  bond  shall  not  be  transferred,  if 
construed  as  absolute  restriction,  is 
void;  conveyance  of  land  by  holder  of 
bond  did  not  constitute  transfer  of 
bond.    140/435  (5)  (79  8.  E.  196). 

Lost  deed:  Under  this  section  and  sec- 
tion 3929  heir  of  grantee  in  unrecorded 
deed  has  such  interest  in  land  as  will 
authorize   him    to   maintain   action    to 


establish    copy    of    deed    after    it   has 
been  lost.     145/137,  138   (4)    (88  S.  E. 


Mines:  Conveyance  of  absolute  or  fee 
simple  estate  in  land  carries  with  it 
all  mines,  minerals,  and  clays  in  and 
under  the  same;  absolute  estate  in 
land  carries  with  it  the  exclusive  and 
unrestricted  right  to  occupy,  use,  and 
dispose  of  the  same.  149/777,  782  (102 
S.  E.  156). 


3658.  (§  3082.)  May  be  in  abeyance. 


Life:  Will  here  construed  and  held  that 
petitioner's  right  to  land  was  con- 
tingent upon  incumbrances  .  being  re- 
moved and  named  person  being  in  life 
at  expiration  of  ten  years  from  death 


of  testatrix;  latter  contingency  not 
having  happened,  estate  was  not  vested 
in  such  named  person,  and  judge  did 
not  err  in  sustaining  demurrer.  149/471 
(2)   (100  S.  E.  566). 


§  3659.  (§  3083.)  What  words  create. 


Base  fee:  Conveyance  of  land  to  one  in 
trust  for  himself  and  brothers  and 
sisters,  with  survivorship  on  death 
without  children  surviving,  until 
youngest  child  reached  21,  to  be  then 
equally  divided  between  children,  gave 
trustee  a  fee  simple,  defeasible  upon 
his  death  without  children  surviving. 
147/522   (1)    (94  S.  E.  1007). 

Clilldren:  Conveyance  to  grantor's 
daughter,  ** trustee  for  her  children,'' 
after-born  child,  who  survived  grant- 
or's daughter,  took  fee-simple  estate. 
140/502  (79  S.  E.  133). 

Will  here  construed  and  held  that 
estate  devised  to  testatrix's  daughter, 
her  father  having  predeceased  her,  was 
estate  in  fee,  and  that  on  her  death 
leaving  children  defeasance  therein 
provided  for  did  not  operate,  so  that 
her  grantee  took  fee-simple  estate  in 
land  devised.     144/437  (87  8.  E.  469). 


Deed  executed  in  1908,  granting  cer- 
tain land  to  wife  of  grantor  and  his 
''children  by  her  born  and  to  be  born, 
their  heirs  and  assigns,"  upon  ex- 
pressed consideration  of  love  and  af- 
fection grantor  bore  to  his  wife  and 
his  children  by  her,  and  $500.00  paid 
to  grantor,  conveyed  absolute  fee  in 
common  to  wife  and  her  children  by 
grantor,  then  in  life.  148/672  (1)  (97 
S.  E.  854). 
Disposal:  Provision  in  bond  for  title  re- 
stricting purchaser's  right  to  alienate 
lands  until  last  payment  of  purchase 
money  shall  fall  due  enforceable  only 
for  benefit  of  vendor,  and  not  enforce- 
able after  price  paid  in  full.  140/435 
(5)   (79  S.  E.  196). 

Where  deed  operated  as  convey- 
ance in  fee  simple  to  daughter 
of  grantor,  effort  to  restrict  sale 
of    property    during    lifetime    of    her- 
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self  and  her  children  was  ineffectual. 
145/226,  227  (2)   (88  8.  E.  935). 

Direction  in  will  that  all  of  testa- 
tor's property  should  be  kept  together 
during  life  or  widowhood  of  his  widow, 
and  that  she  should  be  supported  from 
income  derived  therefrom,  did  not  de- 
prive remainderman  from  selling  and 
conveying  his  remainder  interest. 
146/818  (92  8.  E.  647). 

Under  devise  to  one  and  his  heirs  in 
remainder,  his  children  took  no  in- 
terest in  land  devised,  but  vested  re- 
mainder interest  was  exclusively  in 
him,  and  he  had  right  to  sell  and  con- 
vey interest  before  death  of  life  tenant. 
146/818  (92  8.  E.  647). 

Provision  in  will,  **In  event  that 
said  daughter  should  die  without  chil- 
dren, then  I  invest  and  clothe  her  with 
the  right  to  dispose  of  said  property  by 
deed,  will,  or  otherwise  as  she  may 
think  proper,"  contemplated  con- 
tingency that  daughter  of  testator 
might  not  leave  child  at  her  death,  and 
amounted  to  a  power  to  said  dalighter 
to  dispose  of  estate  in  remainder  **by 
deed,  will,  or  otherwise  as  she  may 
think  proper."  149/752,  753  (2)  (102 
8.  E.  351). 
Life  estate:  Estate  devised  in  fee  will 
not  be  reduced  unless  will  expressly 
so  directs,  or  implication  is  clear  that 
testator  intended  to  devise  only  life 
estate.     144/43T  (87  8.  E.  469). 

Will  providing  that,  "should  my 
said  brother"  die  without  children, 
''then  my  estate  herein  given  to  my 
said  brother  shall  be  equally  divided" 
between  next  of  kin,  left  fee  simple 
title  to  brother  where  brother  sur- 
vived him.     144/526  (87  8.  E.  671). 

Deed  conveying  land  to  certain 
person  and  heirs  of  her  body  after 
her  death,  to  have  and  to  hold  land 
to  said  person,  her  heirs  and  assigns 
in  fee  simple,  conveys  life  estate  to 
such  person,  with  remainder  over  to 
heirs  of  her  body.  14  App.  153  (1) 
(80  8.  E.  664). 

Under  will  devising  estate  for  life  to 
testator's  wife  and  over  to  a  daughter 
and  on  her  death  without  children  over 
to  a  son  and  his  children,  such  daughter 
surviving  her  mother  and  dying  with- 
out children  took  an  absolute  estate  in 
foe  simple.     147/44  (92  8.  E.  882). 


Where  testator  devised  land  to  his 
son,  to  be  delivered  to  him  on  his  ar- 
rival at  age,  in  fee  simple,  and  after 
his  death  to  his  children  and  issue  of 
such  children  as  might  be  dead,  on 
death  of  son  without  issue  or  children 
whole  of  land  reverted  to  estate  of 
testator.     147/254  (1)    (93  8.  E.  404). 

Under  will  devising  testator's  prop- 
erty to  wife  in  trust,  for  benefit  of 
herself  and  children,  and  giving  her  its 
entire  use  and  management  for  life, 
with  power  of  sale,  etc.,  she  took  only 
a  life  estate  to  an  undivided  interest 
in  the  property.  147/472  (1)  (94  8. 
E.  563). 

Where  will  of  married  woman,  with- 
out children  surviving  her,  bequeathed 
all  of  her  estate  to  her  husband  dur- 
ing his  natural  life,  and  recited  that 
her  brick  house  and  land  attached 
thereto  should  be  giyen  to  her  nephew, 
and  that  remainder  of  her  land  should 
be  willed  by  her  husband  as  he  might 
desire,  and  the  husband  died  leaving 
no  children,  the  husband  took  a  life 
estate  in  the  entire  property,  and  there 
was  an  intestacy  as  to  the  remainder 
interest,  except  as  to  the  brick  house 
and  the  attached  land,  and  husband 
was  sole  heir  and  took  remainder  in 
fee  in  whole  estate,  excluding  the  ex- 
cepted portion.     148/472  (97  8.  E.  80). 

Bequest  to  daughter,  "free  from  all 
debts,  liabilities,  and  obligations  of 
any  husband  she  may  ever  have,  and 
after  her  death  said  property  to  go 
to  her  children,"  imported  life  estate 
only  for  daughter,  which  was  not  en- 
larged into  a  fee  by  further  provision, 
"In  event  that  said  daughter  shall  die 
without  children,  then  I  invest  and 
clothe  her  with  the  right  to  dispose  of 
said  property  by  deed,  will,  or  other- 
wise as  she  may  think  proper." 
149/752,  753  (1)  (102  8.  E.  351). 
Power:  Will  here  construed  and  held 
to  empower  testator's  daughter,  on 
her  marriage  and  being  without  chil- 
dren, to  will  to  her  husband  one-half 
of  the  property  devised  to  her,  but 
not  to  vest  any  interest  in  the  hus- 
band in  absence  of  testamentary  dis- 
position by  the  daughter.  142/779, 
780  (1)   (83  8.  E.  788). 

Provision  of  will,  **In  event  that 
said  daughter  should  die  without  chil- 
dren, then  I  invest  and  clothe  her  with 
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the  right  to  dispose  of  said  property 
by  deed,  will,  or  otherwise  as  she  may 
think  proper/'  contemplated  that  donee 
might  execute  the  power  at  any  time 
during  her  life,  effect  thereof  to  be 
postponed  until  her  death,  at  which 
time  contingency  upon  which  exist- 
ence of  power  depended  must  have  hap- 
pened. 149/752,  753  (3)  (102  S.  E. 
351). 

Attempt  by  donee  to  execute  power 
before  happening  of  contingency  would 
not  render  her  act  invalid,  if  contin- 
gency actually  happen.    Id. 

Where  testator  devised  life  estate  to 
his  daughter,  with  power  of  disposal 
if  she  die  without  children,  and  dur- 
ing lifetime  daughter  attempted  to  con- 
vey entire  estate  in  fee  for  valuable 
consideration,  with  warranty  of  title, 
inference  arose  that  daughter  intended 
by  executing  such  deed  to  convey  full 
fee  simple  title,  and  her  right  to  do 
so  depended  upon  her  dying  without 
issue.  149/752,  753  (4)  (102  8.  B. 
351). 
Timber:  Writing,  reciting  a  sale  of  all 
merchantable  timber  on  certain  land 
at  a  certain  price,  and  allowing  the 
purchaser  four  months  in  which  to 
remove  the  timber  from  one  of  the 
tracts,  and  two  years  to  saw  and  re- 
move the  timber  from  another  tract, 
was  a  conveyance  of  an  estate  in  the 
specified  timber,  determinable  on  fail- 
ure to  sever  the  same  within  the  dates 
specified.     141/60  (1)   (80  8.  E.  7). 

Where  timber  conveyed  by  a  con- 
tract was  cut  and  detached  from  the 
soil  within  the  time  specified,  but 
was  not  removed  from  the  land,  the 
title  thereof  was  not  lost  to  the  gran- 

§  3660.  (§  3084.)  Technical  words. 

Cited.  14  App.  153,  155  (80  8.  E. 
664). 
Children:  Under  will  providing  that  at 
expiration  of  trust  all  property  may 
be  divided  in  kind  or  may  be  sold,  and 
proceeds  divided  between  **my  chil- 
dren and  grandchildren,  two  shares  to 
each  child  and  one  to  each  grandchild. 
If  the  grandchild  is  dead,  leaving  chil- 
dren, such  child  or  children  shall  in- 
herit the  parent's  share,"  none  of  the 
distributees  took  life  interest  contin- 
gent upon  their  leaving  children. 
148/747,  748  (2)   (98  8.  E.  348). 


tee  merely  by  such  failure  to  remove. 
Id.  60  (2). 

''Timber"  is  not  a  word  of  invari- 
able meaning,  and  particular  meaning 
to  be  given  it  depends  on  connection 
in  which  it  is  used;  in  construing  deed 
conveying  timber,  it  is  proper  to  con- 
sider not  only  terms  of  conveyance  but 
also  purposes  of  parties  to  deed. 
146/113,  115   (90  8.  E.  960). 

Trustees:  Under  conveyance  of  land  to 
one  in  trust  for  sole  use  of  himself 
and  brothers  and  sisters,  and  on  death 
of  cestui  que  trust  without  children 
share  to  go  to  survivors,  title  on  death 
of  trustee  vested  in  his  brothers  and 
sisters,  and  not  in  his  heirs  at  law. 
147/522  (2)   (94  8.  E.  1007). 

Will  here  construed  and  held  to 
create  estate  for  life  in  name  daughter 
of  testator,  with  remainder  to  such 
child  or  children  as  she  may  leave  at 
her  death,  and  if  she  should  leave  no 
child  or  children,  then  in  trust  for 
other  daughters  of  testator  and  their 
children.  148/376,  377.  (1)  (96  8.  E. 
863). 

Construing  order  of  court  appointing 
trustee,  in  connection  with  petition 
here,  appointment  extended  to  entire 
estate,  and  appointee  became  trustee 
for  life  tenant  and  remaindermen. 
148/376,  377  (2)   (96  8.  E.  863). 

Wife:  Will,  bequeathing  all  testator's 
property  to  his  wife  for  life,  one-half 
to  belong  to  her  in  fee  simple,  to  be 
disposed  of  by  her  at  her  death,  gave 
her  an  interest  for  life  in  an  undi- 
vided one-half  and  an  absolute  estate 
in  fee  simple  in  the  other  half.  141/424 
(1)  (81  8.  E.  125). 


The  words  '  *  doth  grant,  bargain,  sell, 
alien,  and  confirm  unto  [named  per- 
son] during  her  life,  and  at  her  death 
to  her  children,"  describe  life  estate 
in  first  taker  and  remainder  to  the 
children,  not  reduced  by  the  words 
'  *  her  heirs  or  assigns,  * '  which  followed. 
149/151  (3)  (99  8.  E.  376). 
Class:  In  devise  to  one  for  life,  with  re- 
mainder to  his  children  as  a  class,  there 
being  no  child  of  the  life  tenant  in 
esse  at  death  of  testator,  remainder  is 
construed  to  be  contingent  until  birth 
of  child,  when  title  to  remainder  im- 
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mediately  vests,  subject  to  open  and 
take  in  all  children  born  before  termi- 
nation of  life  estate.  146/467  (1)  (91 
S.  E.  482). 

Hein,  as  used  in  devise  to  testator's 
wife  for  life,  then  to  heirs  of  his  de- 
ceased brothers,  share  and  share 
alike,  is  equivalent  to  children,  who 
take  per  capita  and  not  per  stirpes. 
145/234  (88  8.  E.  963). 

Heirs  of  body:  Deed  here,  construed  in 
the  light  of  this  section,  held  to  con- 
vey a  life  estate  to  one  person,  so  that 
upon  her  death  her  two  sons  took  a 
vested  fee,  and  her  husband  had  no 
leviable  interest  in  the  land.  141/62 
(80  S.  E.  286). 

Legal  heirs:  Deed  to  A.  **a8  trustee  for 
his  legal  heirs'^  is  conveyance  to  A. 
as  trustee  for  his  children  in  esse  at 

§  3661.  (§  3085.)  Estates  tail. 

OMldren:  Will  here  held  to  give  to 
testator's  daughter  life  estate  with  re- 
mainder over  to  her  children,  and 
upon  her  failure  to  leave  children, 
then  to  testator's  other  children  or 
other  representatives.  142/41  (2) 
(82  S.  E.  456). 

Under  trust  deed  of  land,  etc.,  for 
grantor's  children  and  lawful  issue  of 
their  bodies,  to  hold  for  such  children, 
and  on  death  of  any,  to  his  children, 
each  child  to  receive  equal  share  on 
reaching  age  of  twenty-one  years,  and 
to  hold  land  in  fee  for  children,  land 
was  to  be  divided  equally  among 
grantor's  children  and  life  estate 
vested  in  each  child  as  to  portion  as- 
signed to  him  or  her,  with  remainder 
over,  on  death  of  that  child,  to  his 
surviving  child  or  children.  146/498 
(91   8.  E.  677). 

Devise  to  certain  children,  and 
**  should  either  of  my  children  die 
after  receiving  their  portion  of  my 
estate;  and  leave  no  heir,  in  that  case 
the  property  received  from  my  estate 
must  be  returned  to  be  divided  between 
my  other  children,"  conveys  fee  in 
share  devised  to  each  child,  defeasible 
on  death  without  children,  with  limita- 
tion over  to  testator's  other  children. 
147/1   (1)    (92  8.  E.  517). 

Under  will  devising  property  to 
children,  and  on  death  of  any  one 
after  receiving  his  part  without  heirs 
over  for   division   between   other  chil- 


time  deed  is  executed.  145/858  (1) 
(90  8.  E.  65). 
Shelley's  case:  Will  giving  property  to 
all  of  testator's  children,  share  and 
share  alike,  for  the  term  of  their  nat- 
ural lives  respectively,  with  the  re- 
mainder in  fee  to  their  surviving  law- 
ful issue,  if  any,  and  providing  that 
if  any  one  shall  die  without  issue,  his 
share  shall  be  distributed,  share  and 
share  alike,  among  the  lawful  issue 
of  the  others  surviving,  for  and  dur- 
ing their  natural  life,  created  life  es- 
tate in  each  of  children  of  testator, 
with  a  contingent  remainder  over  as 
to  such  share  to  the  children  of  each 
child,  and  with  an  executory  devise  in 
case  any  child  of  testator  should  die 
without  issue.  140/554  (1)  (79  8.  E. 
546). 


dren,  share  of  last  child  dying  with- 
out children,  in  absence  of  devise  of 
residuum,  reverted  to  testator's  heirs. 
147/1    (3)    (92  8.   E.  517). 

Deed  to  man,  and  at  his  decease  to 
his  child  or  children  or  representative 
of  child  or  children  as  he  may  leave 
in  life,  creates  life  estate  in  first  taker, 
with  remainder  over  to  those  desig- 
nated to  take  at  his  death.  J47/12 
(1)    (92  8.  E.  540). 

Under  will  devising  estate  for  life 
to  testator's  wife  and  over  to  a  daugh- 
ter and  on  her  death  without  children 
over  to  a  son  and  his  children,  such 
daughter  surviving  her  mother  and  dy- 
ing without  children  took  an  absolute 
estate  in  fee  simple.  147/44  (92  8. 
E.  882). 

Will  here,  excluding  nephews,  and 
directing  that  only  testator's  ** chil- 
dren and  heirs  of  their  body"  should 
take,  testator's  children  took  a  fee 
simple  and  on  death  of  all  children 
without  issue  the  nephews  took  as  heirs 
of  the  last  survivor.  147/739  (95  8. 
E.  288). 

Deed  conveying  to  grantor's  daugh- 
ter and  her  heirs  and  assigning  de- 
scribed land  together  with  all  the 
rights  and  privileges  thereunto  belong- 
ing, forever  in  fee  simple,  considera- 
tion being  expressed  as  natural  love 
and  affection  had  for  his  daughter  and 
her  heirs,  grandchildren,  by  said  daugh- 
ter, conveyed  the  absolute  fee  to  said 
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daughter,  and  her  children,  though  in 
life  at  time  deed  was  executed,  ac- 
quired no  estate  in  the  premises,  either 
as  tenants  in  common  or  as  donees  in 
remainder.  148/507,  508  (1-3)  (97  S. 
E.  70). 

Class:  Bequest  to  testator's  '* nephews 
J.  C.  G.  and  J.  B.  R."  was  not  a  be- 
quest to  nephews  as  a  class  but  rather 
to  persons  named  as  individuals. 
142/779,  780  (2)  (83  S.  E.  788).  See 
145/430  (3)    (89  S.  E.  418). 

Heirs:  The  word  **heir''  in  devise  pro- 
viding that  **  should  either  of  my  chil- 
dren die  after  receiving  their  portion 
of  my  estate,  and  leave  no  heir,  in 
that  case  the  property  received  from 
my  estate  must  be  returned  to  be 
divided  between  my  other  children''; 
means  lineal  heir  or  child;  and  upon 
death  of  child  of  testator  without  chil- 
dren, estate  devised  to  such  child  termi- 
nated.    147/1   (2)   (92  S.  E.  517). 

Deed  to  grantee  and  her  own  bodily 
heirs  and  assigns  would  have  conveyed 
fee  tail  at  compion  law,  and  under  this 
section  conveys  fee  simple.  145/226 
(1)    (B8  S.  E.  935). 


Heirs  of  body:  Deed  to  woman  and 
** heirs  of  her  boay  after  her  death" 
conveys  life  estate  to  first  taker  with 
remainder  over  to  her  children. 
144/318   (87  S.  E.  22). 

Where  deed  conveyed  property  to 
**A.  and  the  heirs  of  her  body  by  O., 
their  heirs  and  assigns, ' '  and  tenendum 
and  warranty  clauses  provided  that 
property  was  to  be  held  for  use,  bene- 
fit, and  behoof  of  the  said  A.  and  the 
heirs  of  her  body  by  O.,  their  heirs, 
executors,  administrators,  and  assigns, 
in  fee  simple,  O.  warranting  the  title 
unto  A.  and  the  heirs  of  her  body  by 
O.,  their  heirs,  executors,  etc.,  against 
the  said  O.,  his  heirs,  etc.,  and  against 
all  other  persons,  A.  took  fee  simple 
title,  although  she  had  children  in  life 
at  time  of  execution  of  deed  by  O. 
147/100   (1)    (92  S.   E.  887). 

Deed  to  woman,  and  heirs  of  her 
body  after  her  death,  conveys  life 
estate  to  first  taker,  with  remainder 
over  to  her  children.  147/122  (1)  (92 
S.  E.  875). 


§  3662.  (§  3086.)  Remote  limitations. 


Children:  Under  trust  deed  of  land,  etc., 
for  grantor's  children  and  lawful  issue 
of  their  bodies,  to  hold  for  such  chil- 
dren, and  on  death  of  any,  to  his  chil- 
dren, each  child  to  receive  equal  share 
on  reaching  age  of  twenty-one  years, 
and  to  hold  land  in  fee  for  children, 
land  was  to  be  divided  equally  among 
grantor's  children  and  life  estate 
vested  in  each  child  as  to  portion  as- 
signed to  him  or  her,  with  remainder 
over,  on  death  of  that  child,  to  his 
surviving  child  or  children.  146/498 
(91   S.  E.  677). 

Devise  to  certain  children,  and 
**  should  either  of  my  children  die 
after  receiving  their  portion  of  my 
estate,  and  leave  no  heir,  in  that  case 
the  property  received  from  my  estate 

*  must  be  returned  to  be  divided  between 
my  other  children,"  conveys  fee  in 
share  devised  to  each  child,  defeasible 
on  death  without  children,  with  limita- 
tion over  to  testator's  other  children. 
147/1   (1)    (92  S.  E.  517). 

Will  giving  and  bequeathing  to 
nephew  two -thirds  interest  in  certain 
land,  to  have  and  hold  the  same  in  fee 


simple,  and  giving  the  remaining  one- 
third  interest  to  another  nephew,  and 
codicil,  executed  on  same  day  will  was 
executed  providing  that  if  such  neph- 
ews **  should  die  without  heirs  of 
their  body,  then  all  my  property  that 
is  willed  and  given  to  them  go  and  be 
the  property  of  [other  named  persons], 
to  them  and  their  heirs  forever,  in  fee 
simple,"  gav»  the  land  to  such  neph- 
ews in  fee  simple,  defeasible  upon 
their  dying  without  child  or  children, 
although  such  nephews  survived  the 
testatrix.  149/463  (1)  (100  S.  E.  371). 
Heirs:  The  word  **heir"  in  devise  pro- 
viding that  **  should  either  of  my  chil- 
dren die  after  receiving  their  portion 
of  my  estate,  and  leave  no  heir,  in 
that  case  the  property  received  from 
my  estate  must  be  returned  to  be 
divided  between  my  other  children," 
means  lineal  heir  or  child;  and  upon 
death  of  child  of  testator  without 
children,  estate  devised  to  such  child 
terminated.  147/1  (2)  (92  S.  E.  517). 
Under  will  devising  property  to 
children,  and  on  death  of  any  one  af- 
ter   receiving    his    part    without    heirs 
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over  for  division  between  other  chil- 
dren, share  of  last  child  dying  without 
children,  in  absence  of  devise  of  resid- 
uum, reverted  to  testator's  heirs. 
147/1  (3)  (92  8.  E.  517). 
Issue:  Will  giving  property  to  all  of 
testator^s  children,  share  and  share 
alike,  for  the  term  of  their  natural 
lives  respectively,  with  the  remainder 
in  fee  to  their  surviving  lawful  issue, 
if  any,  and  providing  that  if  any  one 


shall  die  without  issue,  his  share  shall 
be  distributed,  share  and  share  alike, 
among  the  lawful,  issue  of  the  others 
surviving,  for  and  during  their  natural 
life,  created  life  estate  in  each  of 
children  of  testator,  with  a  contingent 
remainder  over  as  to  such  share  to 
the  children  of  each  child,  and  with  an 
executory  devise  in  case  any  child  of 
testator  should  die  without  issue. 
140/554  (1)   (79  S.  E.  546). 


CHAPTER  2. 
Of  Estates  for  Life. 


§  3663.  (§  3087.)  What  is. 

Mortgage:  Where  interest  of  mortgagor 
under  will  of  her  deceased  husband 
terminated  at  her  death,  there  was  no 
error  in  directing  verdict  for  defendant 
in  suit  to  foreclose  the  mortgage. 
147/472   (3)    (94  S.  E.  563). 

§  3664.  (§  3088.)  How  created. 

Children:  Deed  here  construed  and  held 
to  grant  life  estates  to  grantor  *s  chil- 
dren.    144/115   (1)    (86  8.  E.  235). 

Provision  in  will,  "In  event  that 
said  daughter 'should  die  without  chil- 
dren, then  I  invest  and  clothe  her  with 
the  right  to  dispose  of  said  property 
by  deed,  will,  or  otherwise  as  she  may 
think  proper,"  contemplated  contin- 
gency that  daughter  of  testator  might 
not  leave  child  at  her  death,  and 
amounted  to  a  power  of  said  daugh- 
ter to  dispose  of  estate  in  remainder 
"by  deed,  will,  or  otherwise  as  she 
may  think  proper."  149/752,  753  (2) 
(102  S.  E.  351). 

Deed  here  created  trust  for  life  estate 
only.     142/317  (1)    (82  S.  E.  890). 

Heirs:  Clause  in  deed,  "The  intention 
of  this  deed  is  that  the  said  S.  shall 


Trust  deed  here  construed  and  held  to 
create  in  grantee  life  estate  only,  with 
legal  remainder  in  such  children  as 
trustee  left  living  at  time  of  her  death, 
share  and  share  alike.  147/5,  6  (1) 
(92  S.  E.  514). 


hold  all  of  said  land  during  his  natural 
life ;  then  the  title  to  vest  in  his  heirs, ' ' 
did  not  create  life  estate  in  said  S. 
147/365   (1)    (94  S.  E.  237). 

Bestricting  sale:  Deed  reciting  that 
tract  conveyed  is  all  grantee  will  get 
of  lot  described,  that  it  is  not  to  be 
sold,  and  is  to  remain  grantee's  and 
her  children's  for  her  and  their  nat- 
ural lives,  does  not  reduce  estate  to 
life  estate,  but  seeks  to  restrict  sale 
during  time  specified.  145/226,  *J27 
(1-a)    (88  S.  E.  935). 

Will  here  construed  and  held  to  give 
testator's  widow  life  estate  in  half  of 
certain  land  which,  at  her  death,  re- 
verted to  testator's  estate  to  bo 
equally  divided  among  certain  chil- 
dren.    145/775  (83  S.  E.  790). 


§  3665.  (§  3089.)  Estates  during  widowhood,  etc. 


win  naming  testator's  widow  as  one  of 
those  to  take  an  estate  which  had  been 
devised  to  her  during  her  life  and 
widowhood,  in  remainder,  she  takes  an 
estate  for  life  or  widowhood  in  the 
land  devised  and  also  a  share  of  the 
fee  in  remainder.  140/691  (3)  (79  8. 
E.  772). 
Will  here  held  to  create  an  estate  in 


testator's  wife  for  life  or  during 
widowhood,  subject  to  certain  charges 
imposed,  with  remainder  to  the  chil- 
dren.    141/422  (2)  (81  8.  E.  200). 

Under  will  giving  testator's  widow 
his  land  and  personalty,  and  declar- 
ing "This  bequest  is  to  my  wife  for 
and  during  her  life  or  widowhood," 
the  wife's  estate  in  the  land  was  for 
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life  or  widowhood,  though  the  word 
** bequest''  technically  relates  to  per- 
sonal property.  142/41  (1)  (82  S.  E. 
456). 


Will  here  CQnstrufed  and  held  that 
widow  of  testator  took  estate  for  life 
or  during  widowhood.  142/366  (1) 
(82  S.  E.  1071). 


§  3666.  (§  3090.)  Rights  and  liabilities  of  tenant  for  life. 


Levy  and  sale:  Deed  here  created  in 
grantee  life  estate,  which  was  subject 
to  levy  and  sale  under  execution 
against  him.     144/208  (86  S.  E.  536). 

Bemalndermen:  Where  will  devised  cer- 
tain land  in  trust  for  a  woman  for  life, 
with  remainder  to  her  children,  or  to 
plaintiffs  if  she  should  die  childless, 
the  burden  was  on  plaintiff  in  an  ac- 
tion to  recover  the  land,  to  prove  that 
the  life  tenant  died  childless.  141/377 
(1)  (81  S.  E.  198). 

Remaindermen,  whose  estate  is  vest- 
ed subject  to  divestiture  upon  their 
death  before  life  tenant,  can  not,  dur- 
ing existence  of  life  estate,  maintain 
suit  to  cancel  deed  executed  by  life 
tenant  individually  and  also  as  their 
trustee  purporting  to  convey  estate  in 
solido.     145/851    (1)    (89   8.   E.    1074). 

Sale:  Absolute  power  of  sale  was  con- 
ferred on  testator's  wife,  where  nec- 
essary for  her  support,  by  will  devis- 
ing testator's  estate  both  real  and  per- 
sonal, for  her  support  and  control  dur- 
ing her  lifetime  and  providing  that 
she  should  use  all  of  the  property  as 
she  needed  for  her  comfort  and  sup- 
port.    140/601   (1)   (79  S.  E.  535). 

Where  evidence  showed  that  widow 
was  unable  to  support  herself,  and 
that  she  sold  some  of  the  estate  to 
obtain  money  for  her  support,  charge, 

§  3671.  (§  3095.)  Of  lands. 

Stated  and  applied.     142/1    (82  S.   E. 
292). 
Estoppel:         Grantee  here  not  estopped  ' 
from  asserting  in  her  action  after  death 


in  action  against  the  purchaser  by  tes- 
tator's representative,  that  if  jury 
believed  it  was  absolutely  necessary 
for  the  widow  to  sell  in  order  to  ob- 
tain means  of  livelihood,  and  that  act- 
ing under  authority  of  the  will  she 
made  the  deed  and  received  a  reasona- 
ble and  fair  consideration,  it  would  be 
the  jury's  duty  to  find  for  defendant, 
was  not  erroneous.     Id.  601   (2). 

Will  creating  an  estate  for  life  or 
during  widowhood  in  the  testator's 
wife,  with  remainder  to  children,  and 
designating  her  as  executrix,  did  not 
confer  upon  her  any  power  of  sale. 
141/422   (2)    (81  S.  E.  200). 

Deed  from  executrix,  who  was  also 
life  tenant,  conveyed  her  interest  as 
against  remaindermeu,  though  because 
of  invalidity  of  the  sale  it  was  inef- 
fective to  convey  the  entire  estate.  Id. 
422,  423  (3). 

Will  here  construed  and  held  not  to 
confer  on  testator's  widow  power  of 
sale  of  fee  in  property  devised,  though 
it  gave  her  control  and  management 
during  her  widowhood.  142/366  (2) 
(82  S.  E.  1071). 

Where  widow  executed  fee-simple 
deed  both  as  executrix  and  in  her  in- 
dividual capacity,  such  deed  conveyed 
her  life-estate  only.     Id. 


of  common  grantor  to  recover  land 
that  her  title  was  superior  to  that  of 
second  grantee.  143/31  (1)  (84  S.  E. 
55). 


CHAPTER  3. 
Of  Estates  in  Remainder  and  Reversion. 


§  3674.  (§  3098.)  Definitions. 

Cited  and  applied.     145/610,  613  (89  8. 
E.  696). 
Ohildren:  Where  testator  devised  land  to 
his  son,  to  be  delivered  to  him  on  his 


arrival  at  age,  in  fee  simple,  and  after 
his  death  to  his  children  and  issue  of 
such  children  as  might  be  dead,  on 
death  of  son  without  issue  or  children 
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whole   of   land    reverted    to   estate    of 
testator.     147/254  (1)   (93  8.  E.  404). 

Where  testator  devised  land  to  his 
son,  and  on  his  death  to  his  children 
Of  issue,  such  son  took  no  reversionary 
estate  by  inheritance,  and  his  grantee 
took  only  the  life  estate,  though  land 
reverted  to  testator's  estate.  147/254 
(2)   (93  S.  E.  404). 

Deed  here  created  estate  in  remainder. 
142/317   (1)    (82  S.  E.  890). 

Interest:  Provision  of  will  here  gave 
testator's  wife  one-sixth  interest  in 
remainder  or  residue,  which  included 
reversionary  interest  in  land  devised 
to  her  for  life  in  another  item  of  will. 
144/743  (87  S.  E.  1022). 

Legacies:  Under  will  giving  certain  sum 
absolutely  to  wife,  and,  if  estate  was 
insuflScient,  half  of  sum  for  life,  with 
reversion  to  the  estate,  and  giving  the 
wife  house  and  lot  for  life,  any  revert- 
er to  the  estate  to  be  prorated  among 
other  legatees,  all  legacies  to  be  in- 
creased proportionately  in  case  of  ex- 
cess of  estate,  it  devolved  upon  execu- 
tors to  sell  house  and  lot  and  distribute 
proceeds  among  the  various  legatees 
ratably.  148/522,  523  (2)  (97  S.  E. 
524). 

Legal  remainder:  Estate  created  by  will 
here  was  legal  and  not  equitable  es- 
tate, where  will  created  life  estate  in 
testatrix's  husband  and  daughter,  and 
provided  that  on  their  death  property 
should  be  sold  and  proceeds  divided  in 


stated   wav.        143/728    (2)    (85   S.    E. 
891). 

Estates  in  remainder  are  purely  le- 
gal, so  that  trust  created  by  deed  here 
did  not  apply  to  them.  144/115  (1) 
(86  S.  E.  235). 

Railroads:  Estate  created  by  deed  con- 
veying to  railroad  company  land  for 
railroad  purposes  only  and  for  time 
that  they  shall  so  use  it  would  revert 
to  grantor  and  his  heirs  when  railroad 
failed  to  use  premises  for  such  pur- 
poses.    142/14  (1)    (82  S.  E.  233). 

Title:  Where  one  without  title  executes 
deed  purporting  to  convey  land  to 
another  for  life,  with  vested  remainder 
to  children  of  life  tenant,  such  chil- 
dren will  not,  by  virtue  of  the  deed, 
acquire  such  title  as  will  support  ac- 
tion for  recovery  of  the  land  after 
death  of  life  tenant.  146/420  (1)  (91 
S.  E.  479). 

Use:  Where  grantor  conveys  land  with 
provision  that  it  shall  revert  to  him 
whenever  grantee  ceases  for  period  of 
time  to  use  it  for  specified  purposes, 
and  afterwards  same  grantor  conveys 
land  to  another  grantee  unconditional- 
ly, and  after  death  of  grantor  first 
grantee  ceases  to  use  land  for  period 
and  for  purposes  stated  in  first  grant, 
land  reverts,  not  to  heirs  of  deceased 
grantor,  but  to  second  grantee  and  his 
successors  in  title.  147/329  (1)  (93  S. 
E.  877). 


§  3675.  (§  3099.)  No  particular  estate  necessary. 


Trust  deed  here  construed  and  held  to 
create  in  grantee  life  estate  only,  with 
legal    remainder    in    such    children    as 


trustee  left  living  at  time  of  her 
death,  share  and  shcre  alike.  147/5,  6 
(1)    (92  S.  E.  514). 


§  3676.  (§  3100.)  Vested  or  contingent. 


Children:  Where  will  bequeathed  life 
estate  to  E.,  with  remainder  in  equal 
shares  to  her  husband  and  her  chil- 
dren or  representatives  of  her  chil- 
dren, and  after  testator's  death  and 
during  the  life  of  the  life  tenant  one 
child  conveyed  her  interest  under  the 
will  to  S.,  and  died  before  the  life 
tenant,  leaving  children  who  survived 
life  tenant,  the  devise  did  not  create 
an  absolute  vested  estate  in  the  chil- 
dren of  E.,  and  S.  did  not  acquire  a 
perfect  title  as  against  his  grantor's 
children.     141/405   (81   S.   E.  205). 


Will  construed  and  held  that  at 
death  or  marriage  of  widow  remain- 
der was  to  be  divided  equally  among 
testator's  children  then  in  life  and  the 
children,  if  any,  of  such  as  may  have 
died.     142/366'(1)    (82  S.  E.  1071). 

Devise  to  one  for  life  and  at  his 
death  to  his  children,  in  absence  of 
apparent  contrary  intent,  creates 
vested  remainder  in  life  tenant's  chil- 
dren" living  at  testator's  death. 
143/134  (84  S.  E.  552). 

Deed  to  A.  **for  and  during  his  nat- 
ural life,  and  at  his  death  to  be  equally 
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divided  between  the  heirs  at  law  of 
A.,  creates  life  estate  in  A.,  with  the 
remainder  to  his  children;  remainder 
estate  is  vested  in  children  in  esse  at 
time  of  execution  of  deed,  subject  to 
be  opened  to  let  in  after-born  children. 
145/858   (2)    (90  S.  E.  65). 

Where  remainder  was  contingent  un- 
til birth  of  life  tenant's  child,  and 
then  immediately  vested,  opening  to 
take  in  all  children  bom  during  life 
estate,  child  belonging  to  such  class 
has  leviable  interest  in  property 
devised.     146/467    (2)    (91   S.  E.  482). 

Under  devise  to  one  and  his  heirs  in 
remainder,  his  children  took  no  interest 
in  land  devised,  but  vested  remainder 
interest  was  exclusively  in  him,  and  he 
had  right  to  sell  and  convey  interest 
before  death  of  life  tenant.  146/818 
(92  S.   E.  647). 

Where  deed  created  life  estate  in 
first  taker  with  remainder  over  to  his 
surviving  children,  and  no  person  to 
take  in  the  remainder  was  in  esse 
when  deed  was  executed  and  none 
came  into  existence  before  termina- 
tion of  life  estate,  remainder  estate 
failed.     147/12   (2)    (92  8.  E.  540). 

Will  here  construed,  and  held  that 
all  three  daughters  having  survived 
both  the  maker  and  the  life  tenant, 
each  was  entitled  to  her  respective 
share  in  the  land  devised  by  the  will, 
in  fee  simple;  and  children  of  one  of 
them  (the  other  two  having  died  with- 
out issue)  did  not  acquire  any  in- 
terest whatever  in  the  land  it  so 
devised.  149/106,  107  (1)  (99  S.  E. 
298). 

Where  will  of  married  woman,  with- 
out children  surviving  her,  bequeathed 
all  of  her  estate  to  her  husband  dur- 
ing his  natural  life,  and  recited  that 
her  brick  house  and  land  attached 
thereto  should  be  given  to  her  nephew, 
and  that  remainder  of  her  land  should 
be  willed  by  her  husband  as  he  might 
desire,  and  the  husband  died  leaving 
no  children,  the  husband  took  a  life 
estate  in  the  entire  property,  and  there 
was  an  intestacy  as  to  the  remainder 
interest,  except  as  to  the  brick  house 
and  the  attached  land,  and  husband 
was  sole  heir  and  took  remainder  in 
fee  in  whole  estate,  excluding  the  ex- 
cepted portion.     148/472  (97  S.  E.  80). 


Contingent  remainder:  Where  grantor 
conveys  land  with  provision  that  it 
shall  revert  to  him  whenever  grantee 
ceases  for  period  of  time  to  use  it  for 
specified  purposes,  and  afterwards 
same  grantor  conveys  land  to  another 
grantee  unconditionally,  and  after 
death  of  grantor  first  grantee  ceases 
to  use  land  for  period  and  for  purposes 
stated  in  first  grant,  land  reverts,  not 
to  heirs  of  deceased  grantor,  but  to 
second  grantee  and  his  successors  in 
title.     147/329  (1)   (93  S.  E.  877). 

Death  of  life  tenant:  Remainder  vested 
on  death  of  life  tenants  without  chil- 
dren or  issue  of  children.  140/16  (78 
S.  E.  335). 

As  between  grantee  in  deed  reserv- 
ing right  of  possession  to  grantor  for 
life,  and  grantor's  testatrix  here,  no 
interest  in  rents  acicruing  after  grant- 
or's death  passed  under  his  will,  grant- 
ee's estate  under  the  deed  being  vest- 
ed.    144/192   (2)    (86  S.  E.  547). 

Under  deed  conveying  land  to  wife 
for  life  and  over  for  life  to  sister,  and 
after  her  death  to  daughter,  and,  if  she 
was  married  at  sister's  death  then 
equally  to  grantor's  children,  on  death 
of  sister  before  wife  entire  estate  in 
remainder  vested  in  grantor's  daugh- 
ter, with  right  of  possession  post- 
poned until  death  of  her  mother,  the 
first  life  tenant.  147/49,  50  (1)  (92 
S.  E.  871). 

Division:  Under  will  provi^ng  that  af- 
ter death  of  testator's  wife  property 
devised  to  her  for  life  shall  be  divided 
between  two  named  persons  (to  be  held 
and  enjoyed  for  life),  and  that  after 
death  of  either  his  wife  and  children 
shall  take  his  share,  to  be  equally 
divided,  in  fee  simple,  division  between 
such  two  second  life  tenants  would  be 
valid,  whether  made  by  them  in- 
dividually or  by  their  assigns.  148/322, 
324  (6-a)    (96  S.  E.  628). 

Fair  division  of  property  between 
life  tenants  under  will  providing  for 
equal  division  by  them  was  binding  as 
to  son  of  one  'life  tenant,  in  whom 
remainder  was  vested,  notwithstanding 
he  was  minor  at  time  of  division  and 
was  not  otherwise  party  thereto. 
148/322,  324  (6-b)    (96  S.  E.  628). 

Levy  and  sale:  Vested  remainder  ii^  land 
is  subject  to  levy  and  sale.  145/610 
(89  S.  E.  696). 
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Under  will  giving  certain  sum  of 
money  to  wife  absolutely,  or  if  estate 
was  insufficient  half  thereof  for  life, 
and  providing  tliat  should  any  of  the' 
property  given  to  the  wife  return  to 
estate,  same  should  be  prorated  among 
other  legatees,  and  giving  her  house 
and  lot  for  life,  and  contemplating  sale 

§  3677.  (§  3101.)  Eights  of  heirs. 

Children^  Where  will  created,  vested 
remainder  in  life  tenant  ^s  children  liv- 
ing at  testator's  death,  and  a  child  dies 
before  life  tenant,  leaving  children, 
such  children  take  by  descent  the 
share  of  their  deceased  parent.  143/ 
134  (84  S.  E.  552). 

Where  children  of  testamentary 
trustee  took  vested  interest  in  prop- 
erty devised,  w^jich  interest  consisted 
of  equitable  title  during  his  life,  be- 
coming fee  simple  estate  upon  his 
decease,  heirs  of  trustee's  children 
would  inherit  interest  of  such  children 
who  predeceased  trustee  and  died  in- 
testate.    146/784  (92  S.  E.  531). 

Oommon-law  maxim,  seisina  facit  stipi- 
tem,  is  not  of  force  in  Georgia,  and 
vested  estate  in  remainder  passes  to 
heirs  of  remainderman  who  predeceased 
life  tenant.     147/138  (2)  (93  S.  E.  93). 

Contingent  interests  are  devisable.  140/ 
16  (78  S.  E.  335). 

Where  deed  created  life  estate  in 
first  takdr  with  remainder  over  to  his 
surviving  children,  and  no  person  to 
take  in  the  remainder  was  in  esse  when 
deed  was  executed  and  none  came  in- 
to existence  before  termination  of  life 
estate,  remainder  estate  failed.  147/12 
(2)  (92  8.  E.  540). 

§  3678.  (§  3102.)  Perpetuities. 

Children:  Conveyance  in  trust  for  bene- 
fit of  wife  of  certain  person  for  life, 
and  on  her  death  to  any  subsequent 
wife,  remainder  to  children  of  such 
named  person,  created  perpetuity. 
145/875  (90  S.  E.  67). 

Conveyance  of  shares  of  stock  in 
trust  for  use  of  grantor's  wife  and  any 
children  which  may  be  born  to  grantor 
and  wife,  for  and  during  her  natural 
life,  then,  in  event  of  her  death,  in  fur- 
ther trust  for  any  future  wife  of  grant- 
or, and  any  children  that  may  be  bom 


of  property,  and  giving  other  money 
legacies  to  W.  and  others,  and  ap- 
pointing W.  as  executor,  W.  had  only 
an  equitable  interest  in  the  house  and 
lot,  which  could  not  be  levied  on  at 
suit  of  one  of  his  creditors.  148/522, 
;"23    (1)    (97   S.   E.   524). 


Where  remainder  estate  failed  be- 
cause of  lack  of  takers,  on  life  tenant 's 
death  grantor  or  his  heirs  were  entitled 
to  right  of  entry,  and  executor  of  grant- 
or was  entitled  to  recover  land  of 
widow  of  deceased  life  tenant.  147/12 
(3)  (92  S.  E.  540). 

Will  here  construed,  and  held  that 
upon  death  of  named  son  of  testator, 
prior  to  25th  anniversary  of  birth  of 
daughter  of  testator,  corpus  of  prop- 
erty and  subsequent  income  therefrom 
passed  to  surviving  brother  and  sister, 
and  did  not  descend  as  an  inheritance 
to  the  heirs  of  the  deceased  son. 
147/114  (92  S.  E.  887). 

Under  will  directing  that  remainder 
of  estate  be  equally  divided  per  capita 
among  nephews  and  nieces,  daughter  of 
niece  to  take  full  per  capita  share  in 
her  mother's  stead,  share  of  such 
daughter,  dying  before  testator,  did 
not  lapse,  and  her  heirs  took  her  de- 
vise.    147/800   (95  S.  E.  681). 

Under  will  giving  surviving  hus- 
band estate  for  life,  remainder  over  to 
brother  and  sisters,  their  children  to 
take  by  representation,  devise  to 
brother  was  contingent,  and  where  he 
predeceased  life  tenant  his  children 
living  at  life  tenant's  death  took  as  a 
class.     147/811  (95  S.  E.  688). 


to  him  by  present  or  future  wife,  dur- 
ing life  of  such  future  wife,  then  in 
further  trust  to  convey  same  during 
grantor's  natural  life  to  such  persons 
as  trustee  may  deem  best,  is  void,  as 
creating  perpetuity.  148/287,  288  (1) 
(96  S.  E.  564). 
Intent:  When  attempt  is  made  to  create 
a  perpetuity  the  law  gives  effect  to 
the  limitations  not  too  remote,  declar- 
ing the  others  void,  and  thereby  vests 
the  fee  in  the  last  taker  under  the  gen- 
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eral  limitation.  148/287,  288  (2)  (96 
S.  E.  564). 

Issue:  Will  providing  that  executors 
should  keep  real  property  undivided 
until  the  youngest  one  of  the  issue  of 
testator's  sons  and  daughters  should 
become  of  age,  was  valid.  140/554  (3) 
(79  S.  E.  546). 

Time  estate  vests:  Where  second  life 
estate  was  void  because  of  being  a 
perpetuity,  ultimate  remaindermen  will 


be  entitled  to  take  a  termination  of 
first  life  estate.  145/875  (90  S.  E.  67). 
Wife:  Where  conveyance  of  shares  of 
stock  in  trust  for  grantor's  wife  for 
life,  and  for  children  of  grantor  and 
such  wife,  and  in  trust  for  any  future 
wife  for  life,  was  void  as  creating  per- 
petuity and  estate  could  not  be  vested 
beyond  first  life  estate,  absolute  es- 
tate vested  in  life  tenant.  148/287, 
288   (2)    (96  S.  E.  564). 


§  3679.  (§  3103.)  Creation  by  parol. 

Unborn  child:  Son  of  one  of  the  second 
life  tenants,  not  being  in  esse  at  death 
of  testator,  remainder  construed  to  be 
contingent  until  birth  of  child  in  whom 
title  to  remainder  immediately  vests, 
subject  to  open  and  take  in  all  other 


children  born  before  termination  of 
life  estate  and  subject  to  be  divested 
upon  happening  of  contingent  events 
provided  for  in  will.  148/322,  324  (3) 
(96  S.  E.  628). 


§  3680.  (§  3104.)  Vesting  of  remainders  favored. 


Burden  of  proof  was  on  party  contend- 
ing that  remainder  estate  which  be- 
came vested  in  testator's  son  by  will 
was  subsequently  divested  by  his 
death  before  that  of  the  life  tenant,  to 
prove  such  divesting.  141/372  (1-b) 
(81  S.  E.  228). 

Children:  Under  will  here  son  of  tes- 
tator took  a  vested  remainder  along 
with  testator's  other  children,  subject 
to  be  divested  in  case  of  the  death  of 
such  son  before  the  death  of  the  life 
tenant,  in  which  event  the  property 
would  pass  to  the  other  children.  141/ 
372  (la)   (81  S.  E.  228). 

Under  will  giving  land  to  son  in  truat 
for  his  wife  and  her  children,  and  at 
his  death  to  be  property  of  his  chil- 
dren, the  children  took  a  vested  in- 
terest in  the  property  devised  during 
life  of  trustee,  becoming  fee  simple  es' 
tate  upon  his  decease.  146/784  (92  S. 
E.  531). 

Under  will  giving  land  to  son  in 
trust  for  his  wife  and  her  children,  and 
at  his  death  to  be  property  of  his  chil- 
dren, the  gift  over  did  not  prevent  in- 
terest of  the  children  from  becoming 
vested  upon  death  of  trustee,  but 
operated  to  postpone  enjoyment  of  full 
fee  simple  title  until  death  of  such 
trustee.     146/784   (92  S.  E.  531). 

Divesting  clause:  Deed  here  granted 
life  estates  to  grantor's  children,  re- 
mainder tb  their  children  in  esse  or 
to   be   born,   vested   as   to   children   in 


esse,  subject  to  be  divested,  and  to  be- 
come vested  as  to  children  to  be  born, 
subject  to  be  divested.  144/115  (1) 
(86  S.  E.  235). 

Deed  here  conveyed  to  grantor's 
daughter  an  undivided  interest,  and 
gave  her  children  subsequently  born 
vested  remainders,  subject  to  be  di- 
vested by  her  death  without  leaving 
children  or  representatives  of  chil- 
dren.    Id. 

Remainder  to  wife  and  children  of 
life  tenants  of  equal  shares  of  residue, 
with  provision  that  if  either  life  tenant 
died  without  wife  or  children,  re- 
mainder was  to  go  to  wife  and  chil- 
dren of  other,  and  if  both  died  with- 
out wife  or  children  remainder  was  to 
go  to  others,  did  not  create  contingent 
remainder,  but  merely  named  con- 
tingency on  wliich  vested  remainder 
would  become  divested.  148/322,  324 
(4)   (96  S.  E.  628). 

Will  here  construed  and  held  to 
create  vested  remainder  subject  to  be 
divested  upon  happening  of  contingent 
events  stated  in  will.  148/322,  323  (2) 
(96  S.  E.  628). 

Effect  of  language  in  will  here  relat- 
ing to  survivorship,  was  merely  to 
provide  for  other  legatees  to  take  es- 
tate of  testator  in  event  of  death  of 
his  daughters  or  either  of  them  before 
time  fixed  by  will  for  vesting  abso- 
lutely of  estate  in  remainder.  149/106, 
107   (2)    (99  8.  E.  298). 
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Helm:  Under  will  directing  that  remain- 
der of  estate  be  equally  divided  per 
capita  among  nephews  and  nieces, 
daughter  of  niece  to  take  full  per 
capita  share  in  her  mother's  stead, 
share  of  such  daughter,  dying  before 
testator,  did  not  lapse,  and  her  heirs 
took  her  devise.  H7/800  (95  8.  E. 
681). 

Surviving  children:  Will  here  construed 
and  held  to  create  vested  remainder 
interest,  and  not  mere  contingent  re- 


mainder   interest.     144/107    (86   8.   E. 
220). 

Will  here  construed  and  held  that 
one  of  testator's  children  took  defeasi- 
ble vested  remainder,  and  upon  her 
death  her  surviving  children  and  one 
grandchild  became  substituted  devisees 
and  as  such  took  the  vested  remainder 
devised  to  her,  and  that  widow  of  one 
child  was  entitled  to  share  equally  with 
five  surviving  children  of  the  child 
taking  the  defeasible  vested  remainder. 
145/852  (90  8.  E.  57). 


§  3681.  (§  3105.)  Assent  of  the  executor. 


Death  of  life  tenant:  Where  executors 
have  assented  to  legacy  to  a  life 
tenant,  they  cannot,  upon  his  death, 
take  charge  of  the  estate  in  remainder 
and  sell  the  property,  charging  com- 
missions and  paying  counsel  fees  out 
of  the  proceeds.  141/372  (2-a,  b)  (81 
S.  E.  228). 

Presumed:  Assent  to  legacy  by  executors 
will  be  presumed  where  life  tenant  has 
been  in  possession  for  39  years.  141/372 
(2)   (81  S.  E.  228). 

Sale:  Where  estate  in  lands  is  created  by 
will  in  named  person  for  life,  with  re- 
mainder to  certain  other  persona,  and 
it  is  also  provided  that  executor  shall 
sell  land  and  make  equal  division  of 
property    among    remaindermen,    upon 


death  of  life  tenant  administrator  with 
will  annexed  may  recover  land  for  pur- 
pose of  selling  it  and  making  division 
provided  for.  148/44  (3)  (95  8.  E. 
682). 

Court  of  ordinary  may  order  sale  of 
devised  real  estate  for  purpose  of  pay- 
ing debts,  provided  it  be  necessary  to 
sell  same  for  such  purpose.  149/693, 
696   (101  8.  E.  807). 

Under  will  directing  executrix  to 
pay  debts  without  delay,  and  to  make 
equal  division  between  devisees,  duty 
of  selling  for  distribution,  if  lands 
could  not  be  divided  in  kind,  devolved 
upon  executrix.  149/693,  696  (101  8. 
E.  807). 


§  3683.  (§  3107.)  Lien  on  one's  own  property. 


Pleading:  Not  error  here  to  overrule 
demurrers  to  petition  in  action  for 
damages  for  fraud  of  real  estate  broker 


who  negotiated  sale  to  plaintiflPs. 
'750  (1)  (89  8.  E.  1071). 


145/ 


S 


3684.  §  3108.)  Estates  during  widowhood. 


Marriage:  Will  construed  and  held  that 
upon  marriage  of  legatee  her  interest 
in  estate  terminated  and  was  not  re- 
vived by  the  subsequent  death  of  her 
husband;  and  upon  death  thereafter  of 
son  of  testatrix,  without  leaving 
descendants  surviving,  certain  lodge 
became  sole  legatee  for  purpose  of  car- 
rying into  eflfect  the  trust  created  for 


•  the  widows  and  orphans  of  its  mem- 
bers.    140/297  (2)    (78  8.  E.  1086). 

Probate  of  will:  Fact  that  limitation  on 
particular  devise  is  void  under  this  sec- 
tion, not  ground  for  refusing  probate 
of  will  properly  executed  by  person 
having  testamentary  capacity.  144/ 
198  (86  8.  E.  555). 
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CHAPTER  4. 
Of  Estates  for  Years. 


§  3685.  (§  3109.)  Definition. 

Bought  and  sold:  An  estate  for  years 
may  be  bought  and  sold  as  any  other 
estate.     140/593   (2)   (79  8.  E.  465). 

Oommon  law:  At  common  law  the  term 
"real  estate"  does   not  include   any- 

§  3687.  (§  3111.)  Rights  of  tenant. 

Levy  and  sale:  An  estate  for  years  is 
subject  to  levy  and  sale  as  any  other 
estate.     21  App.  295  (94  S.  E.  276). 

Where  unexpired  term  of  lease  was 
sold  by  trustee  in  bankruptcy  and  the 
sale  assented  to  by  the  landlord,  by 
letting  purchaser  remain  in  possession, 
receiving  rent  from  him,  and  bringing 

§  3690.  (§  3114.)  Lease. 

Contract:  Whether  contract  contained 
in  written  instrument,  or  in  letters 
between  parties,  is  a  present  lease  or 
executory  contract  to  make  lease  in 
the  future  depends  upon  intention  of 
party,  which  intention  is  primarily  to 
be  drawn  from  the  writing  itself. 
145/826  (90  S.  E.  59). 

Estate  for  years:  A  lease  proper  is  an 
estate  for  years.  21  App.  295  (94  8. 
E.  276). 

Estoppel:  Purchaser  of  unexpired  term 
of  lease  sold  by  trustee  in  bankruptcy 
will  not  be  heard,  after  he  has  pur- 
chased and  taken  possession  of  and 
held  the  premises  under  the  contract  of 
lease,  and  thereby  enjoyed  the  fruits 
of  the  contract,  to  contend  that  he  is 
not  bound  by  its  terms;  by  electing  to 
hold  under  it  he  will  be  held  to  assent 
to  its  terms.  21  App.  295,  296  (94 
8.  E.  276). 

ImproYements:  Under  contract  which 
obligated  lessee  to  surrender  premises 
and  remove  building  or  improvements, 
on  being  given  stated  notice,  lessee  did 
not  acquire  title  to  structure  on  prem- 
ises as  it  existed  at  time  of  lease,  nor 
any  right  to  material  of  which  it  was 
then  composed.  148/308,  309  (2)  (96 
8.  E.  386). 

Lessee:  Technically,  the  word  ** lessee*' 
denotes  the  holder  of  a  contract  for 
possession    and    profits    of    lands    and 


thing  short  of  a  freehold.  146/406,  409 
(91  8.  E.  471);  reversed  by  248  U.  8. 
525  (63  L.  Ed.  401,  39  8up.  Ct.  181). 
8ee  250  U.  8.  519  (63  L.  Ed.  1123,  40 
8up.  Ct.  1). 


suit  for  rent  during  unexpired  term, 
purchaser  can  not  say  that  unexpired 
term  was  not  subject  to  levy  and  said, 
and  that  he  is  only  a  tenant  at  suf- 
ferance, and  can  leave  premises  when- 
ever he  will,  and  so  relieve  himself  of 
obligation  to  pay  rent.  21  App.  295 
(94  S.  E.  276). 


tenements  for  a  fixed  period,  for  life, 
or  at  will.  149/667  (3)  (101  8.  E. 
795);  24  App.  714  (3)  (102  S.  E.  136). 
The  term  ** lessee'*  is  not  to  be  con- 
strued as  having  the  same  meaning  as 
bailee.     Id. 

Purchaser  of  leasehold  interest  at  judi- 
cial sale  is  bound  to  perform  covenants 
of  lease  for  payment  of  rent  as  an  as- 
signee of  the  term;  he  can  not  relieve 
himself  from  liability  for  rent  by 
abandonment  of  the  premises.  21  App. 
295,  296  (94  8.  E.  276). 

Termination:  Where  lease  contract  of 
rails,  etc.,  to  be  placed  on  main  line  of 
railroad  gave  lessor  the  right  after  ten 
days'  notice  in  writing  to  declare  a 
forfeiture,  such  contract  was  termi- 
nated by  such  notice,  and  court  com- 
mitted no  error  in  rendering  decree  for 
rentals  due  under  the  contract  and  for 
value  of  leased  equipment  as  fixed  by 
terms  of  contract.  148/385,  386  (2) 
(96  8.  E.  995). 

Timber:  Instrument  here  held  to  transfer 
all  right,  title,  and  interest  which  as- 
signor had  m  property  described  in  in- 
strument demising  and  leasing  certain 
timber,  as  well  as  all  rights  which  it 
had  according  to  its  terms,  including 
right  to  extend  time  for  cutting  and 
removing  timber.  141/552  (1)  (81  S. 
E.  882). 
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CHAPTER  5. 
Of  Landlord  and  Tenant. 
§  3691.  (§  3115.)  Belation  af  landlord  and  tenant  exists,  when. 


Cited.     148/153,  155  (96  S.  E.  131). 

Abandonment:  Purchaser  of  leasehold  in- 
terest at  judicial  sale  is  bound  to  per- 
form covenants  of  lease  for  payment 
of  rent  as  an  assignee  of  the  term;  he 
can  not  relieve  himself  from  liability 
for  rent  by  abandonment  of  the  prem- 
ises.    21  App.  295,  296  (94  8.  E.  276). 

Action:  Where  evidence  in  action  for 
rent  after  abandonment  of  premises 
authorized  recovery  on  case  as  laid, 
and  no  demurrer  was  interposed,  de- 
fendant waived  objection  that  action 
for  breach  of  contract  was  appropriate 
remedy.  14  App.  828  (3)  (82  S.  E. 
369). 

Money  expended  by  tenant  for 
labor  and  supplies,  stock,  implements, 
etc.,  under  lease,  and  lost  to  tenant  be- 
cause of  hailstorm  which  made  it  im- 
possible to  continue  farming  opera- 
tions, were  not  recoverable  in  action 
for  breach  of  a  second  lease.  19  App. 
677  (92  S.  E.  39). 

Assignment:  Purchaser  at  foreclosure  of 
hotel  leased  by  previous  owner  for  term 
of  years  may,  by  expressly  assuming 
obligations  imposed  by  lease  contract, 
subject  himself  to  same  liability  as  if 
such  obligations  were  incorporated  in 
new  contract.  17  App.  93  (2)  (86  S 
E.  333). 

Common  law:  At  common  law  usufruct 
was  subject  to  levy  and  sale.  21  App 
295,  296  (94  S.  E.  276). 

Contract:  Lease  contract  providing  that 
lessee  should  pay  lessor  a  certain 
yearly  rent  in  equal  monthly  payments 
for  a  certain  term  of  years  and  that 
the  lessor  "allows  a  rebate  of  $100.00 
per  month  for  the  first  year  under  this 
contract,  same  to  cover  such  improve- 
ments or  to  be  otherwise  applied  as 
lessee  may  desire,  and  same  to  be 
deducted  from  the  monthly  rental,'' 
is  ambiguous  with  reference  to  allow- 
ing rebate,  and  intention  of  parties  is 
question  for  jury.  140/270,  271  (la) 
(78  S.  E.  1006). 

Where  owner  of  realty  violates  writ- 
ten agreement  to  execute  lease,  though 
having    ability    to    fulfill    same,    he    is 


chargeable  with  full  damages  therefor. 
14  App.  158  (1)    (80  S.  E.  668). 

Measure  of  damages  is  difference 
between  rent  agreed  to  be  paid  and 
actual  value  of  use  of  premises.     Id. 

Where,  with  consent  of  landlord  and 
at  instance  of  lessee,  contract  is  can- 
celed, and  new  contract  signed  by 
another  party  is  substituted,  relation 
of  landlord  and  tenant  was  not  estab- 
lished between  parties  to  original  con- 
tract. 15  App.  38,  39  (3)  (82  S.  E. 
664). 
Cropper:  Relation  of  landlord  and  tenant 
is  not  established  by  contract  between 
owner  of  land  and  another  person  that 
owner  is  to  furnish  land,  stock,  tools, 
and  supplies  to  make  a  crop,  and  other 
person  is  to  do  the  labor  and  receive 
part  of  crop;  person  employed  to  work 
for  part  of  crop  is  a  cropper,  and  title 
to  crop  and  possession  of  land  remain 
in  owner.  20  App.  704  (1)  (93  8.  E. 
253). 

Where  plaintiff's  testimony  was  that 
he  furnished  land,  stock,  tools,  and 
supplies  for  other  party  to  make  crop, 
and  other  party  furnished  the  labor, 
and  plaintiff  was  to  receive  "as  rent" 
half  of  the  cotton  and  two-thirds  of 
the  corn  and  fodder,  and  that  these 
were  terms  on  which  he  "rented"  the 
land  to  the  other  party,  it  was  error 
to  grant  nonsuit  on  ground  that  evi- 
dence did  not  show  that  relation  of 
landlord  and  cropper  existed  between 
parties.  20  App.  704  (2)  (93  8.  E. 
253). 

Damages:  Section  4400  did  not  fix  the 
measure  of  damages  for  breach  of 
lease  of  granite  quarries  obligating 
lessor  to  protect  plaintiff  against  any 
interference  by  owners  of  property. 
142/305,  307  (4)   (82  8.  E.  886). 

Employee:  Where  petitioners,  under 
stipulations  of  lease  to  defendant, 
might  make  reasonable  use  of  water  of 
spring,  they  were  entitled  to  enjoin  ar- 
rest of  their  employee,  or  any  inter- 
ference by  defendant  while  taking 
water  from  the  spring.  146/761  (92  8. 
E.  523). 
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Where  farm  owner  employs  another 
to  superintend  farm,  and,  in  order  to 
facilitate  services  to  be  rendered, 
provides  house  on  farm  in  which 
superintendent  shall  reside,  and  in  ad- 
dition to  monthly  salary  agrees  that 
superintendent  shall  use  vegetables 
and  other  food  products  grown  and 
produced  on  the  farm,  relation  of  em- 
ployer and  employee  arises,  but  rela- 
tion of  landlord  and  tenant  does  not 
arise  relatively  to  house  or  farm. 
149/370   (100  S.  E.  103). 

Estoppel:  Purchaser  of  unexpired  term 
of  lease  sold  by  trustee  in  bankruptcy 
will  not  be  heard,  after  he  has  pur- 
chased and  taken  possession  of  and 
held  the  premises  under  the  contract 
of  lease,  and  thereby  enjoyed  the  fruits 
of  the  contract,  to  contend  that  he  is 
not  bound  by  its  terms;  by  electing  to 
hold  under  it  he  will  be  held  to  assent 
to  its  terms.  21  App.  295,  296  (94  S. 
E.  276). 

Evidence:  Tenant  having  agreed  to  pay 
landlord  specified  rental,  evidence  as  to 
rental  value  of  premises  is  imma- 
terial and  irrelevant.  13  App.  392  (1) 
(79  S.  E.  246). 

Levy  and  sale:  A  contract  of  rental 
with  only  a  usufruct  to  the  tenant  is 
not  subject  to  levy  and  sale.  21  App. 
295   (94  S.  E.  276). 

Option  to  buy:  Contract  here  was  a 
lease  with  option  to  buy,  exercisable 
at  end  of  lease  on  lessee's  full  per- 
formance of  the  lease  contract.  143/ 
403   (85  S.  E.  127). 

Pleading:  Petition  in  action  for  breach 
of  lease  of  granite  quarries  which  ob- 
ligated the  lessor  to  protect  plaintiff 
from  interference  by  owners  of  prop- 
erty was  not  demurrable  for  failure  to 
allege  that  plaintiff  was  tortiously 
evicted.  142/305,  307  (6)  (82  S.  E. 
886). 

Petition  in  action  for  rent  alleging 
that  plaintiff  leased  certain  premises 
to  R.  for  term  of  years  that  R.  was 
adjudicated  a  bankrupt,  and  the  trus- 
tee in  bankruptcy  sold  the  unexpired 
term  of  the  lease  to  defendant,  receiv- 
ing from  trustee  a  bill  of  sale,  copy 
of  which  was  attached  to  the  petition, 
that  defendant  took  possession  and  oc- 
cupied the  premises  under  such  bill  of 
sale,  paying  rent  up  to  certain  date, 
and   that  he  has  refused   to  pay  rent 


after  such  date  though  requested  to  do 
so,  and  that  he  is  indebted  to  peti- 
tioner in  certain  sum,  set  forth  cause 
of  action.     21  App.  295  (94  S.  E.  276). 

Possession:  In  lease  contract,  where  there 
is  no  stipulation  to  contrary,  lessor 
impliedly  warrants  that  leased  prem- 
ises shall  be  open  to  entry  by  lease  at 
time  fixed  for  taking  possession.  23 
App.  181,  182  (3)   (98  S.  E.  94). 

While  lease  takes  effect  upon  its 
execution,  and  right  of  possession  and 
enjoyment  is  condition  precedent  to 
right  of  lessor  to  recover  rent,  yet,  be- 
fore lessee  can  repudiate  contract  on 
ground  that  possession  was  wrongfully 
withheld,  he  must  do  something  to 
show  that  he  desires  possession.  23 
App.  181,  182  (3)  (98  S.  E.  94). 

Where  installment  contract  for  sale 
of  property  retains  title  until  pay- 
ment of  purchase  money,  and  it  is 
stipulated  that  if  any  installment  is 
not  paid  vendor  may  take  possession 
without  legal  process  and  all  payments 
shall  be  applied  as  rental  for  said 
property  and  depreciation  in  value, 
contract  is  one  of  conditional  sale  and 
not  one  of  lease.  23  App.  304  (2)  (98 
S.  E.  98). 

Quiet  enjosrment:  Covenant  for  quiet  en- 
joyment is  implied,  but  such  covenant 
goes  only  to  extent  of  engaging  that 
landlord  has  good  title  and  can  give 
unincumbered  lease  for  term  stipu- 
lated, and  does  not  amount  to  under- 
taking that  premises  are  suitable  for 
particular  use  for  which  intended  by 
lessee,  or  that  lessee  will  not  be  dis- 
turbed or  annoyed  in  conduct  of  such 
business  by  acts  or  omission  of  co ten- 
ant in  exclusive  possession,  under 
landlord,  of  another  portion  of  same 
building  or  of  adjacent  building,  in 
which  cotenant  is  conducting  lawful 
business.  18  App.  636  (2)  (89  S.  E. 
1099). 

Bailroad:  Where  evidence  did  not  show 
transfer  of  contract  between  plaintiff, 
as  lessor,  and  individual  defendant,  as 
lessee,  to  defendant  railroad  company, 
nor  any  adoption  by  latter  of  such 
contract,  it  was  error  to  render  judg- 
ment against  such  company  for  rental 
due  under  such  contract,  or  for  value 
of  rails,  etc.,  as  determined  by  agreed 
purchase  price  named  in  the  contract. 
148/385,  386  (1-b)   (96  S.  E.  995). 
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Benew:  Lease  giving  lessee  privilege  of 
renewing  said  contract  contained  op- 
tion of  renewal.  142/193  (1)  (82  S. 
E.  518). 

Beplacement:  Where  contract  for  lease 
of  restaurants  with  table  '  linen  and 
other  articles  requires  return  of  prop- 
erty at  termination  of  lease  in  as  good 
condition  as  when  received,  except  nat- 
ural wear  and  tear  incident  to  constant 
use,  and  the  replacing  of  all  articles 
broken  or  lost,  or  payment  therefor 
at  invoice  value  less  yearly  deprecia- 
tion of  5%  per  annum,  contract  will 
not  be  construed  as  requiring  lessee  to 
replace  or  pay  for  linen  completely 
worn  out  by  natural  wear  and  tear,  or 
linen  stolen  from  lessee  which  must 
have  been  destroyed  by  such  wear  be- 
fore termination  of  lease  if  it  had  been 
so  used.     20  App.  130  (92  S.  E.  770). 

Services:  Value  of  services  rendered  by 
tenant  in  planting  cotton  under  lease 
contract  was  recoverable  in  action 
against  landlord  for  damages  caused  by 
being  compelled  to  abandon  contract 
by  reason  of  landlord  taking  posses- 
sion of  cotton  planted.  19  App.  677 
(92  8.  E.  39). 

Standard  contract  for  rent  implies  one 
in  which  tenant  pays  as  rent  third  of 
corn  crop  and  fourth  of  cotton  crop. 
17  App.  496  (2-b)   (87  S.  E.  764). 

Sub-tenant:  Crop  produced  on  any  part 
of  rented  premises  is  liable  for  whole 
rent,  though  produced  by  sub-tenant, 
unless  landlord  or  his  transferee  as- 
sented to  or  ratified  sub-letting.  143/ 
479  (1)  (85  S.  E.  315);  16  App.  355  (1) 
(85  S.  E.  358). 

One  tenant  may  be  substituted  for 
another  under  express  contract,  or  such 
contract  may  be  created  by  mutual 
course  of  conduct.  16  App.  342  (2) 
(85  S.  E.  349). 

Evidence  here  authorized  inference 
that  there  was  express  agreement  be- 
tween original  parties  to  lease  that 
another  person  should  be  substituted  as 
tenant.     Id. 

Sub-lease  providing  that  lessor  should 
supply  gas,  heat,  steam  power,  etc., 
and  providing  that  if  he  should  be  un- 
able to  procure  coal,  after  reasonable 
efforts,  failure  would  not  render  him 
liable  to  the  lessee,  was  sufficiently 
certain  to  be  basis  of  suit  for  damages 
for  breach  whereby  lessee  was  deprived 


of  its  enjoyment;  damages  claimed 
were  not  too  remote  or  speculative. 
148/624  (1)   (97  S.  E.  678). 

Landlord  may  elect  to  treat  under- 
tenant or  lessee  of  his  premises  as  his 
own  tenant,  and,  upon  such  affirmative 
election  being  made,  continued  oc- 
cupancy by  undertenant  renders  him 
liable  to  landlord  for  subsequent  rent. 
23  App.  562  (1)  (99  8.  E.  54). 

Although  there  was  testimony  that 
in  former  proceeding  by  same  plaintiff 
to  evict  same  defendant,  and  which 
resulted  in  mistrial,  defendant  testified 
that  he  had  been  accepted  by  owner  as 
tenant  in  lieu  of  original  tenant,  where 
plaintiff,  by  her  own  testimony  com- 
pletely negatived  right  to  maintain  dis- 
tress-warrant proceeding,  by  stating 
that  she  never  accepted  nor  recognized 
defendant  as  her  tenant,  she  was 
bound  by  her  admissions  thus  made, 
despite  testimony  as  to  previous  con- 
duct and  admissions  of  opposite  party. 
23  App.  562  (2)  (99  8.  E.  54). 

Surrender:  Where  tenant  abandons  leased 
premises  without  consent  of  landlord 
who  informs  tenant  that  he  will  relet 
premises  if  possible  and  credit  him  with 
whatever  is  collected,  tenant  is  not 
relieved  from  liability  for  rent.  14 
App.  828  (1)   (82  8.  E.  369). 

Where  tenant  interposes  no  objec- 
tion to  statement  of  landlord  as  to  re- 
letting, landlord  may  make  such  con- 
tract on  tenant's  account  without  his 
knowledge  or  express  consent.  Id.  828 
(3). 

To  constitute  surrender  by  operation 
of  law,  there  must  be  acceptance  by 
landlord.  16  App.  663  (2)  (85  8.  E. 
981). 

Mere  giving  of  keys  to  landlord  does 
not  of  itself  show  surrender.     Id. 

Letters  written  by  landlord's  agent 
to  tenant  did  not  show  acceptance  of 
surrender,  where  they  indicated  noth- 
ing but  willingness  to  release  tenant 
on  conditions  not  accepted  by  him. 
Id.  663   (3). 

Title:  Evidence  here  in  administrator's 
action  to  dispossess  tenant  was  in- 
sufficient to  sustain  defense  that  ad- 
ministrator as  landlord  had  parted  with 
his  title  during  tenancy.  141/609  (81 
8.  E.  855). 

Value:  State  of  preparation  and  condi- 
tion of  farm  when  tenant  entered  may 
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be    taken    into    consideration    in    esti- 
mating  value   of   lease.     19   App.   677 
(92  8.  E.  39). 
Where    actual    value    of    lease    ex- 

§  3693.  (§  3117.)  How  created 

Applied.  19  App.  59  (2)  (90  8.  E. 
1033). 

Eyldence  here  in  dispossessory  warrant 
proceeding  did  not  authorize  finding 
that  new  lease  contract  was  made  by 
the  parties,  but  showed  only  mere 
promise  to  contract  at  future  date. 
24  App.  183   (100  8.  E.  232). 

Parol  contract:     Contract  of  rental  for 


ceeds  amount  of  rent  to  be  paid,  tenant 
may  have  recovery  on  that  account 
where  lease  has  been  breached  by 
landlord.     19  App.  677  (92  8.  E.  39). 


period  not  exceeding  12  months  may 
rest  in  parol.  15  App.  657,  658  (3) 
(84  8.  E.  174). 
Pnrcliaser  of  realty  from  landlord  during 
term  of  tenant  at  will  is  entitled, 
upon  notice  as  prescribed  by  section 
3709,  to  terminate  the  tenancy  and 
thereafter  dispossess  tenant.  24  App. 
259  (1)  (100  8.  E.  653). 


§  3694.  (§  3118.)  Landlord  not  liable  for  negligence  of  tenant. 


Definition:  The  word  "owner"  as  used 
in  section  4420,  is  not  synonymous  with 
"landlord,"  as  used  in  this  section. 
21  App.  246  (1)  (94  8.  E.  252). 
Different  tenants:  In  respect  to  each 
other  cotenants  are  strangers,  and  if 
damage  to  one  tenant  be  caused  not 
by  any  act  or  negligence  to  repair  of 
the  landlord,  but  by  fault  exclusively 
of  CO  tenant,  such  cotenant,  and  not 
the  landlord,  is  liable.  18  App.  636  (3) 
(89  S.  E.  1099). 

Defendant  in  action  by  landlord  for 
rent  cannot  recoup  damages  on  account 
of  nuisance  created  and  maintained  by 
cotenant,  on  premises  in  exclusive  pos- 
session of  such  cotenant.  18  App.  636, 
637  (3-a)   (89  8.  E.  1099). 

It  was  error,  in  action  by  landlord 
for  rent  in  which  defendant  sought  to 
recoup  damages  from  nuisance  caused 
by  cotenant,  to  exclude  testimony  tend- 
ing to  show  that  lessor  had  no  con- 
trol over  premises  in  which  alleged 
nuisance  was  created,  and  had  no  con- 
nection whatever  with  conduct  of  busi- 
ness producing  nuisance  complained  of. 
18  App.  636,  637   (5)    (89  8.  E.  1099). 

Court  erred  in  charging  that  under 
lease  between  parties,  plaintiff  im- 
pliedly covenanted  with  defendant  to 
give  latter  quiet  enjoyment  of  leased 
premises,  as  against  acts  or  hindrances 
of  those  holding  under  him,  effect  of 
such  charge  being  to  authorize  re- 
covery against  landlord  of  damages  on 
account  of  conduct  of  other  tenants 
holding  under  landlord  and  occupying 
other  premises,  over  which  landlord  re- 


tained no  control.  18  App.  636,  637 
(6)  (89  8.  E.  1099). 

Knowledge:  Landlord  is  liable  for 
death  of  child  lawfully  on  premises 
resulting  from'  landlord's  failure  to 
repair  defects  known  to  him.  142/715, 
716  (2)  (83  8.  E.  670). 

Notice:  Landlord  is  not  liable  for  in- 
juries sustained  by  tenant's  wife  be- 
cause of  defective  condition  of  certain 
steps,  unless  it  be  shown  that  landlord 
had  notice  of  defective  condition  of 
steps,  and  failed  to  repair  within  rea- 
sonable time.  19  App.  485  (1)  (91  8. 
E.  875). 

Until  landlord  who  has  parted  with 
both  possession  and  right  of  posses- 
sion is  put  upon  notice  that  rented 
premises  are  out  of  repair,  he  is  not 
liable  in  damages  for  failure  to  make 
necessary  repairs.  21  App.  246  (2) 
(94  8.  E.  252). 

Pleading:  Allegations  here  as  to  injury 
to  tenant's  child  from  falling  in  of 
rotten  plank  in  floor,  and  as  to  previous 
notice  to  landlord  of  defective  condi- 
tion of  floor,  and  his  failure  to  inspect 
and  repair  as  requested  by  tenant,  set 
forth  good  cause  of  action  in  favor 
of  child  against  landlord.  18  App.  250 
(89  8.  E.  167). 

Possession:  Where  owner  of  land  has 
fully  parted  with  both  possession  and 
right  of  possession  by  any  lawful  con- 
tract of  rental,  his  liabilities  are  those 
prescribed  by  this  section;  in  such  case 
section  4420  is  without  application,  but 
it  is  otherwise  where  the  possession  or 
the    right    of   possession    is    not   fully 
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parted  with.  21  App.  246  (1)  (94  S. 
E.   252). 

Preseiice  of  deceased  child  on  premises 
held  here  to  be  shown  by  petition  to 
have  been  lawful.  142/715,  716  (2) 
(83  8.   E.  670). 

Bepalrs:  Fact  that  rented  premises  con- 
sisted of  amusement  park,  and  further 
fact  that  landlord — a  railroad  company 

§  3695.  (§  3119.)  Bights  of  tenants. 


— thereafter  advertised  the  amuse- 
ments at  the  park  for  sole  purpose  of 
increasing  passenger  traffic  over  its 
line  of  road  leading  to  the  park  do  not 
affect  application  of  principles  relating 
to  liability  of  landlord  for  damages 
for  failure  to  make  necessary  repairs. 
21  App.  246  (3)    (94  S.  E.  252). 


Moving  picture  show,  although  first  class 
and  catering  to  best  class  of  people, 
is  not  within  primary  meaning  of 
covenant  in  lease,  requiring  lessee  to 
operate  house  as  first  class  theater 
catering  to  best  class  of  people. 
148/188  (4-a)   (96  S.  E.  226). 

PosseBslon:  Allegation  in  action  for 
damages  arising  by  reason  of  forcible 
ejection  from  livery  stable,  that  plain- 
tiffs were  to  pay  defendant,  for  rent 
of  stable  and  a  residence,  specified  sum 
per  month,  in  absence  of  allegation  as 
to  separate  value  of  stable  apart  from 
dwelling  house,  is  subject  to  special 
demurrer  raising  such  point,  where 
there  is  no   allegation  that  plaintiffs' 


possession  of  dwelling  house  was  in- 
terrupted or  disturbed.  18  App.  196 
(1)  (89  8.  E.  188). 
Use:  Lessor  may  by  express  provision 
limit  general  rights  of  lessee  as  re- 
gards use  of  demised  premises.  148/188 
(1)    (96  8.  E.  226). 

Covenant  in  lease  of  theater  build- 
ing, which  requires  lessee  operate  house 
at  all  times  as  first  class  theater  cater- 
ing to  best  class  of  people,  limits 
general  rights  of  lessee  as  regards  use 
of  premises,  and  is  in  effect  implied 
negative  covenant  against  use  of  build- 
ing for  any  purpose  other  than  that 
named.     148/188  (3)   (96  S.  E.  226). 


3696.  (^  3120.)  Bemoval  of  fixtures  by  tenant. 


Damages:  Landlord  can  recover  of  ten- 
ant such  structural  damages,  if  any, 
as  accrued  to  main  building  by  re- 
moval of  trade  fixture  by  tenant. 
147/639  (1-c)   (95  S.  E.  228). 

Evidence:  Where  parol  testimony  of  de- 
fendant in  suit  on  account  for  value 
of  certain  permanent  fixtures,  admitted 
without  objection,  showed  that  such 
fixtures  were  attached  by  plaintiff  to 
land  which  belonged  to  defendant,  and 
which  were  removed  from  land  by  de- 
fendant, verdict  for  defendant  was  not 
without  evidence  to  support  it.  19 
App.  469   (1)   (91  S.  E.  787). 

Injunction:  Petition  here  praying  that 
defendant  be  enjoined  from  removing 
fixtures  from  demised  premises  stated 
cause  of  action.  144/295  (1)  (87  S. 
E.   18). 

Trade  fixtures:  Where  in  order  to  reach 
reservoir  city  laid  water-main  through 
lands  of  others  under  lease  or  parol 
license  which  was  silent  as  to  right  of 
removal    of    pipe    or    pipes,    laying    of 


pipes  not  being  for  improvement  of 
realty  hut  for  use  of  city  in  operation 
of  waterworks,  pipes  are  in  nature  of 
trade  fixtures  and  removable  at  any 
time  by  city  without  consent  of  land- 
owners,    147/344  (4)  (94  8.  E.  247). 

Smokehouse  built  by  lessor  for  tenant 
with  money  furnished  by  tenant  as  in- 
cidental to  tenant's  packinghouse  busi- 
ness, was  a  ** trade  fixture,"  remov- 
able as  such.  147/639  (la)  (95  8.  E. 
228). 

Contracts  here  between  landlord  and 
tenant  of  premises  used  in  packing 
house  business  showed  intent  that 
smokehouse  erected  by  landlord  with 
money  furnished  by  tenant  was  to  be 
treated  as  a  trade  fixture,  removable 
by  tenant  within  term.  147/639  (lb) 
(95  8.   E.  228). 

Glass  show-window  which  is  perma- 
nent part  of  store  building  is  not  a 
mere  trade  fixture,  but  is  a  part  of  the 
realty.  18  App.  476  (1)  (89  8.  E. 
590). 
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§  3697.  (§  3121.)  Delivery  of  possession. 


Cited.     140/750,  755   (79  S.  E.  842). 
Sale  here  under  power  by  mortgagee  in 
possession  as  lessee  was  void  under  this 

§  3698.  (§  3122.)  Estoppel. 

Stated.    22  App.  197  (95  S.  E.  719). 

Charge  of  this  section  properly  refused 
here.     142/171    (2)    (82  S.  E.  558). 

ConYeyaiice:  Where  landlord  parts  with 
his  title  pending  lease,  and  thereafter 
attempts  to  distrain  for  subsequently 
accruing  rent,  tenant  is  not  estopped 
from  denying  relation  of  landlord  and 
tenant  by  showing  such  conveyance, 
as  that  does  not  dispute  landlord 's  title 
when  rent  contract  was  made,  but 
necessarily  admits  that  landlord  then 
had  title.*^  24  App.  509  (1)  (101  S.  E. 
304). 

Where  landlord  parts  with  title  pend- 
ing lease,  tenant  thereupon,  and  by 
operation  of  law,  in  absence  of  reserva- 
tion to  contrary,  becomes  tenant  of 
purchaser,  and  in  such  case  right  to 
recover  rent  which  had  not  accrued  at 
time  of  sale  is  ordinarily  not  with 
original  landlord,  but  rests  in  vendee. 
24  App.  509  (1)  (101  S.  E.  304). 

Where  distress  warrant  is  instituted 
by  purchaser  from  landlord  pending 
lease  as  agent  for  original  landlord, 
purchaser  is  estopped  from  claiming 
rent  on  her  own  behalf,  such  action 
conclusively  showing  that  terms  of 
sale  did  not  disturb  original  relation 
of  landlord  and  tenant,  and  that  rent 
remained  due  and  owing,  as  originally 
provided.  24  App.  509  (1)  (101  S.  E. 
304). 

County  Jail:      Defendant,   having  recog- 


section  for  irregularity  and  bad  faith. 
221  Fed.  736  (1). 


nized  right  of  sheriff  to  allow  him  the 
occupancy  of  apartments  in  the  county 
jail,  was  estopped  from  denying  such 
right  when  sheriff  sought  to  evict  him 
at  termination  of  his  tenancy  and  to 
collect  unpaid  rent  from  him.  21  App. 
477  (2)   (94  8.  E.  641). 

Notice:  Petition  in  suit  for  land,  alleg- 
ing that  certain  parties  in  possession 
and  turpentining  lumber,  had  been 
plaintiff's  tenants,  sale  by  such  parties 
to  member  of  defendant  co-partnership 
having  actual  notice  of  plaintiff's  suit 
against  such  other  parties  and  that  de- 
fendants' claim  was  void,  stated  cause 
of  action  for  land  and  rent.  148/677 
(1)(98  S.  E.  79). 

Vendee  of  tenant  who  has  apparent 
legal  title  and  from  whom  purchase 
was  made,  with  or  without  notice  of 
tenancy,  cannot  dispute  title  of  land- 
lord, in  action  of  complaint  for  land, 
until  he  has  restored  possession  to  lat- 
ter.    148/677   (2)    (98  S.  E.  79). 

Possession:  Sale  here  under  power  by 
mortgagee  in  possession  as  lessee  was 
void  under  this  section  for  irregularity 
and   bad   faith.     221  Fed.  736    (1). 

Where  evidence  demanded  finding 
that  tenant  had  not  surrendered  pos- 
session of  premises,  and  there  was  no 
dispute  as  to  amount  involved,  judge 
did  not  err  in  directing  verdict  for 
plaintiff  in  distress  warrant  proceed- 
ings.    22  App.  197   (95  S.  E.  719). 


§  3699.  (§  3123.)  Repairs  and  improvements. 


Abandon  possession:  Where,  after  land- 
lord 's  refusal  to  repair  a  house,  the 
tenant  remains  three  or  four  months, 
though  she  has  rented  by  the  month, 
and  is  made  sick  by  its  unsanitary 
condition,  she  can  not  recover  from  the 
landlord  for  her  sickness.  141/311  (80 
S.   E.   1004). 

Cliaracter  of  tenancy:  Erection  of  valu- 
able improvements  by  tenant  at  will 
docs  not  of  itself  operate  to  change 
character  of  tenancy.  142/551  (83  S. 
E.  137). 


Contract:  Unless  lease  stipulates  to  con- 
trary, landlord  must  keep  premises  in 
repair.  15  App.  816  (1)  (84  S.  E. 
216). 

Landlord  should,  in  absence  of 
agreement  to  contrary,  keep  premises 
in  repair.  17  App.  93  (4)  (86  S.  E. 
333). 

Demand:  Tenant  need  not  demand  that 
landlord  make  necessary  repairs,  but 
must  give  landlord  notice  of  defects 
and    need    of    repairs    before    he    can 
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charge   landlord   for   costs   of   making 
same.     17  App.  93  (5)   (86  S.  E.  333). 

Estoppel:  Fact  that  tenant  paid  rent 
after  sustaining  damage  by  landlord's 
negligent  failure  to  make  necessary  re- 
pairs after  notice  did  not  estop  tenant 
from  suing  to  recover  such  damage. 
14  App.  170,  171  (3)  (80  S.  E.  679). 

Fences:  Whether  proper  fences  around 
premises  were  necessary  for  purposes 
for  which  premises  were  rented,  and 
whether  such  fences  needed  to  be  re- 
paired were  questions  for  jury.  18 
App.  248,  249  (1-c)    (89  S.  E.  221). 

Landlord  was  not  relieved  from  duty 
of  keeping  fences  in  repair  merely  be- 
cause of  provision  in  lease,  ''Lessee  to 
have  the  right  to  cut  sufficient  timber 
for  the  necessary  posts  to  fence  the 
place."  18  App.  248,  249  (Id)  (89  S. 
E.  221). 

Former  owner:  Landlord  will  not  be 
liable  for  injury  to  tenant  on  account 
of  defective  construction  of  rented 
property  which  landlord  has  not  con- 
structed or  caused  to  be  constructed; 
liability  of  landlord  for  defective  con- 
struction exists  only  where  building  is 
erected  by  him  in  person  or  under  his 
supervision  or  direction.  20  App.  203 
(3)    (92  S.  E.  960). 

Where  building  was  defectively  con- 
structed by  predecessor  in  title,  and 
landlord  knew,  or  in  exercise  of  rea- 
sonable diligence  could  have  known,  of 
its  improper  construction  before  ten- 
ancy was  created,  he  would  be  answer- 
able to  tenant  for  injury  sustained  by 
reason  of  failure  to  put  premises  in 
safe  condition,  if  tenant  could  have 
avoided  injury  by  exercise  of  ordinary 
care.    20  App.  203  (3)  (92  S.  E.  960). 

Future  day:  Landlord  is  bound  to  have 
premises  in  condition  reasonably  suited 
for  purposes  for  which  rented,  on  day 
lease  is  to  begin.  15  App.  688  (1)  (84 
8.  E.  163). 

Improvements:  Failure  of  landlord  here 
to  make  improvements  as  provided  in 
lease  was  breach  of  his  covenant. 
145/626   (5)    (89  S.  E.  769). 

In  charge  referring  to  defects  and  re- 
pairs, language  "to  make  improve- 
ments, build  fences,"  in  view  of  de- 
fendant's contention  that  his  agree- 
ment with  plaintiff's  agent  included 
certain  improvements  for  which  he  was 
entitled    to    recoupment,    was    not    er- 


roneous.    24  App.  298   (1)    (100  8.  E. 
779). 

Inspection:  Landlord  is  ordinarily  under 
no  duty  to  inspect  premises  while 
tenant  is  in  possession,  in  order  to  keep 
informed  as  to  their  condition,  where 
tenant  is  entitled  to  and  has  exclusive 
use  and  possession  of  the  premises.  20 
App.  203  (2)   (92  8.  E.  960). 

Latent  defects:  It  is  ordinarily  duty  of 
landlord  to  turn  over  rented  property 
to  tenant  in  condition  reasonably  safe 
and  suited  for  purpose  intended,  and 
free  of  such  latent  defects  as  exercise 
of  ordinary  diligence  on  part  of  land- 
lord might  have  disclosed.  24  App.  94 
(2)   (100  8.  E.  25). 

Measiire:  Where  covenant  bound  land- 
lord to  keep  premises  in  repair,  and 
on  failure  to  do  so  tenant  was  au- 
thorized to  make  repairs  at  landlord's 
expense,  on  breach  of  such  covenant, 
where  no  special  damages  are  claimed 
by  tenant  other  than  effect  of  breach 
on  vuiue  of  lease,  measure  of  damages 
is  diminished  value  of  lease  due  to  this 
breach.  145/626,  627  (7)  (89  8.  E. 
769). 

Notice:  Charge  that  if  tenant  was  dam- 
aged by  leaky  roof  she  could  off-set 
damage  against  plaintiff's  claim  for 
rent  was  erroneous  as  omitting  ele- 
ment of  notice.  144/553  (3)  (87  8.  E. 
771). 

Where  tenant  is  in  exclusive  posses- 
sion of  apartment,  landlord's  duty  to 
repair  arises  only  on  notice,  or  actual 
knowledge  of  necessity  for  repairs.  15 
App.  688  (1)   (84  8.  E.  163). 

That  landlord  occupied  one  of  apart- 
ments in  tenement  was  not  of  itself 
sufficient  to  show  that  he  had  actual 
knowledge  that  radiators  in  another 
apartment  were  defective.     Id. 

Where  there  is  change  in  condition 
of  tenement  during  occupancy,  land- 
lord is  bound  to  repair  such  defects  as 
may  be  brought  to  his  attention.  Id. 
Where  furnace,  in  proper  condition 
when  lease  began,  became  defective 
during  term  without  lessor's  fault,  he 
was  entitled  to  notice  and  reasonable 
time  to  make  repairs.     Id.  688   (2). 

Where  landlord,  after  knowledge  or 
notice  that  premises  are  out  of  repair, 
neglects  to  repair  same  within  reason- 
able   time,   tenant   may   make    repairs 
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and  recover  from  landlord  therefor.    17 
App.  93  (4)   (86  8.  E.  333). 

When  rented  premises  become  out  of 
repair,  it  is  duty  of  tenant  to  notify 
landlord  of  such  fact,  and  also  to  ab- 
stain from  using  any  part  of  premises 
use  of  which  would  be  attended  with 
danger.     18  App.  326  (89  8.  E.  437). 

Where  tenant  has  notified  landlord 
that  premises  are  out  of  repair,  he  has 
right  to  use  those  parts  of  premises 
which  are  apparently  in  good  condi- 
tion, if  there  is  nothing  to  call  his 
attention  to  what  may  be  a  hidden 
defect.     18  App.  326  (89  8.  E.  437). 

Failure  of  landlord  to  repair  after 
notice  of  defect  given  by  tenant  gives 
tenant  right  of  action  for  damages  sus- 
tained by  him,  and  his  use  of  part  of 
premises  which  was  in  apparently 
sound  condition  will  not  preclude  him 
from  recovering,  notwithstanding  he 
had  knowledge  that  there  were  other 
parts  of  premises  in  defective  condi- 
tion.   18  App.  326  (89  8.  E.  437). 

Where  notice  to  landlord  was  not 
such  notice  under  the  law  as  would 
call  landlord's  attention  to  defects 
which  caused  plaintiff's  alleged  injury 
in  May,  court  did  not  err  in  confining 
jury  to  issues  raised  as  to  alleged  in- 
jury of  December,  occasioned  by  al- 
leged defective  condition  of  porch.  19 
App.  485  (3)   (91  8.  E.  875). 

Ordinarily,  before  landlord  is  liablei 
in  damages  for  failure  to  keep  premises 
in  repair,  where  he  has  parted  with 
possession,  notice  of  defective  condi- 
tion of  premises  must  be  brought  home 
to  him.  21  App.  265,  268  (94  8.  E. 
274). 

Where  landlord  retains  qualified  pos- 
session of  and  general  supervision  over 
rented  premises,  by  placing  agent  in 
charge  thereof,  no  notice  from  tenant 
is  required  in  order  to  hold  landlord 
liable  for  damages  for  failure  to  keep 
premises  in  repair.  21  App.  265,  268 
(94  8.  E.  274). 
Odors:  Fact  that  leased  office,  about 
year  after  being  rented,  was  rendered 
untenantable  by  oflPensive  odors  from 
food  brought  in  by  rats,  did  not  re- 
lieve tenant  from  obligation  to  pay 
rent,  where  landlord  did  everything  in 
his  power  to  abate  odor.  15  App.  816 
(3)  (84  8.  E.  216). 


Patent  defects:  In  absence  of  agree- 
ment landlord  is  not  bound  to  repair 
patent  defects,  existence  of  which  was 
known  to  tenant  at  time  rental  con- 
tract was  executed.  13  App.  392  (2) 
(79  8.  E.  246). 

Where  lessee  takes  premises  with 
knowledge  of  patent  defects,  he  can 
not  thereafter  demand  that  landlord 
remedy  such  defects.  15  App.  816  (1) 
(84  8.  E.  216). 

Where  there  are  patent  defects 
known  to  both  parties  at  time  of  exe- 
cuting lease,  and  lessee  takes  premises 
as  they  are,  he  cannot  thereafter  de- 
mand that  landlord  remedy  the  defect. 
18  App.  248  (1-a)   (89  8.  E.  221). 

Whether  patent  defect,  absence  of 
sufficient  fencing  around  premises,  was 
known  to  both  parties  when  lease  was 
executed  was  question  for  jury,  and 
there  was  evidence  authorizing  finding 
in  negative.  18  App.  248,  249  (1-b) 
(89  8.  E.  221). 
Pleading:  Petition  here  in  action  by 
lessee  for  amounts  expended  in  repairs 
sufficiently  stated  cause  of  action  based 
on  adoption  of  conditions  of  prior  lease 
between  plaintiff  and  defendant 's  pred- 
ecessor in  title.  17  App.  93  (3)  (86 
S.  E.  333). 

Allegations  here  as  to  injury  to 
tenant's  child  from  falling  in  of  rotten 
plank  in  floor,  and  as  to  previous  notice 
to  landlord  qf  defective  condition  of 
floor,  and  his  failure  to  inspect  and  re- 
pair as  requested  by  tenant,  set  forth 
good  cause  of  action  in  favor  of  child 
against  landlord.  18  App.  250  (89  8. 
E.  167). 

Petition  here  in  action  by  tenant 
against  landlord  for  injuries  to  stock 
of  goods  caused  by  defective  auto- 
matic sprinklers  held  to  set  forth  cause 
of  action.  21  App.  265  (1)  (94  8.  E. 
274). 
Rebate  of  rent:  Under  lease  contract 
providing  that  lessee  should  pay  les- 
sor yearly  rent  in  equal  monthly  pay- 
ments for  a  certain  term  of  years,  and 
that  the  lessor  allows  a  certain  rebate 
per  month  for  the  first  year  to  cover 
such  improvements  or  to  be  otherwise 
applied  as  lessee  may  desire,  the  les- 
see had  the  right  to  an  unconditional 
reduction  of  the  rental  during  the  first 
12  months  without  reference  to  any 
improvements    made    on    the   premises 
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by  the  lessee.     140/270   (1)    (78  S.  E. 
1006). 

Answer  to  petition  alleging  that  a 
reasonable  and  legal  construction  of  a 
certain  lease  contract  is  to  the  effect 
that  trade  fixtures  should  be  taken 
into  accounting  in  consideration  of  a 
certain  rebate  of  rent  is  demurrable  as 
being  vague  and  indefinite.  Id.  270, 
271  (2). 

Boof:  Petition  here  by  tenant  against 
her  landlord  for  damage  caused  by 
leakage  from  portion  of  building  re- 
tained by  landlord,  due  to  defects  of 
which  latter  had  notice  and  tenant  no 
notice,  was  not  demurrable.  145/265 
(88  S.  E.  933). 

Testimony  here  with  respect  to  leaks 
in  roof  was  not  admissible  in  action 
against  landlord  for  failure  to  make 
repairs,  it  not  being  sufficiently  re- 
stricted to  time  when  leaks  existed 
with  relation  to  date  of  alleged  breach 
of  covenant,  nor  as  included  in  ten- 
ant's notice  to  landlord,  complaining 
of  leaks.  145/626,  627  (8)  (89  S.  E. 
769). 

Steps:  Tenant  injured  by  defects  in 
front  steps  of  house  can  not  recover 
from  the  landlord,  though  she  had  noti- 

§  3700.  (§  3124.)  Distress  for  rent. 

Stated.    22  App.  743  (1)  (97  S.  E.  205). 

Bankruptcy:  Under  this  section  lien  of 
landlord  for  rent  prior  to  distress  is 
not  superior  to  lien  given  trustee  in 
bankruptcy  by  Federal  Bankruptcy 
Act.  231  Fed.  933;  s.  c.  146  C.  C.  A. 
129;  s.  c.  36  A.  B.  Rep.  747. 

Charge:  Where  affidavit  to  dispossess  de- 
fendant was  founded  on  single  ground 
that  he  had  failed  to  pay  rent  due,  and 
where  counter  affidavit  denied  any  rent 
due,  or  any  holding  over,  charge  rela- 
ting to  holding  over  was  not  applicable 
to  contentions  or  the  evidence,  but, 
in  view  of  charge,  including  such  ex- 
cerpt, which  clearly  submitted  real  is- 
sues, was  not  erroneous.  24  App.  298 
(1)   (100  S.  E.  779). 

Demand  for  poseession  is  necessary  be- 
fore proceeding  to  collect  single  rent 
due  bv  contract.  140/750  (4-a)  (79  S. 
E.  842). 

Double  rent:  There  can  be  no  recovery 
of  double  rent  except  after  demand 
for  possession.  140/750  (4)  (79  8.  E. 
842). 


fied  him  of  the  defect,  where,  by  exer- 
cising ordinary  care,  she  would  not 
have  used  the  steps.  141/224  (80  8.  E. 
712). 

Where,  in  suit  for  personal  injuries 
caused  by  breaking  of  flight  of  steps 
leading  to  house  rented  and  occupied 
by  plaintiff  as  tenant  of  defendant,  it 
appeared  that  defective  timber  sup- 
porting steps  could  be  discovered  only 
by  inspection,  that  plaintiff  had  ex- 
clusive possession  of  the  premises,  and 
that  he  had  occupied  the  building  for 
two  months  prior  to  the  injury,  and 
evidence  did  not  authorize  inference 
that  defendant  constructed  either  the 
building  or  the  steps,  and,  so  far  as 
appeared,  defendant  did  not  know  of 
the  defective  construction,  nonsuit  was 
proper.  20  App.  203  (1)  (92  8.  E. 
960). 
Wife:  Where  landlord  rented  premises 
to  a  husband  as  a  family  residence, 
wife  could  recover  in  her  own  right  for 
damage  to  her  separate  property  in 
consequence  of  defective  condition  of 
roof,  it  appearing  that  landlord  had 
been  notified  of  the  defect.  18  App. 
533   (89  8.  E.  1048). 


Double  rent  recoverable  for  time 
elapsing  after  end  of  term  is  double 
the  value  of  the  property  for  rent, 
not  double  the  contract  price  appli- 
cable   to    the    term.    Id.  750    (5-a). 

Where  only  evidence  as  to  value 
of  place  for  rent  was  that  it  was 
worth  a  stated  number  of  pounds  of 
cotton  per  annum,  verdict  finding  a 
stated  sum  of  money  as  rent,  not  sup- 
ported by  evidence.  Id.  750,  751  (6). 
Where  plaintiff  testified  to  making 
demand  for  possession,  but  did  not 
specify  date  thereof,  and  defendant 
denied  such  demand,  error  to  direct 
verdict  for  plaintiff,  with  double  rent 
for  year  in  which  trial  took  place 
and  preceding  years.  140/775  (79  8. 
E.  945). 

Option  to  buy:  Provision,  giving  lessee 
option  to  purchase,  did  not  affect  land- 
lord 's  right  to  distress  warrant  on  de- 
fault in  rent.     143/403  (85  8.  E.  127). 

Bemove:  Granting  of  nonsuit  in  dis- 
traint proceedings  on  ground  that  de- 
fendant was  removing  his  goods  was 
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not  error  here.  142/447  (1)  (83  S. 
E.  137). 

Exclusion  of  testimony  that  defend- 
ant's clerk  offered  to  sell  the  entire 
stock  of  goods  was  not  error  where 
no  authority  to  make  such  offer  was 
shown.    Id.  447,  448  (2). 

In  distress  for  rent  due  October  15, 
1917,  evidence  that  tenant  had  gathered 
some  wheat  off  of  farm  in  latter  part 

§  3701.  (§  3125.)  Lien. 

Mortgages:  Landlord's  general  lien  for 
rent  is  inferior  to  lien  of  mortgages 
executed  before  levying  of  distress  war- 

§  3704.  (§  3128.)  Interest. 

City  conrt  of  Statesboro  at  its  monthly 
terms  could  not  try  issue  raised  by 
counter-aflSdavit    to    distress    warrant, 


of  May,  and  had  it  ground  and  used, 
or  exchanged  it  for  family  use,  would 
not  support  plaintiff's  contention,  in 
amendment  to  affidavit  to  procure  war- 
rant, that  tenant  was  seeking  to  re- 
move crop  without  plaintiff's  consent, 
and  was  not  substantial  enough  to  au- 
thorize distress  warrant.  24  App.  304 
(100  S.  E.  723). 


rant.     236  Fed.  723  (2);  s.  c.  38  A.  B. 
Rep.  93;  s.  c.  150  C.  C.  A.  55. 


where  amount  claimed  exceeded  $100. 
17  App.  562  (1)    (87  S.  E.  848). 


§  3705.  (§  3129.)  Title  to  cropper's  crop  in  landlord. 


Cited.     18  App.  57,  58  (88  S.  E.  799). 

Balance:  When  relation  of  landlord  and 
cropper  exists,  landlord  has  title  to  and 
control  of  crops  until  all  advances  are 
paidj  but  when  sufficiency  of  crop  has 
been  turned  over  to  pay  all  advances 
and  leave  balance  of  cropper's  portion 
in  hands  of  landlord,  cropper  is  entitled 
to  demand  balance  due  him  from  land- 
lord.    19  App.  79  (2)   (90  8.  E.  1038). 

Cotton:  Where  contract  entitled  one 
party,  in  consideration  of  his  culti- 
vating another's  land,  to  receive  one- 
half  of  the  lint-cotton,  he  was  not  en- 
titled to  one-half  of  the  cottonseed. 
142/50  (82  8.  E.  442). 

Evidence:  Where,  in  action  against  a 
landlord  and  her  cropper  for  injuries 
caused  by  fire  "put  out"  by  the  latter, 
there  was  sufficient  evidence  to  au- 
thorize jury  to  find  for  plaintiff,  though 
not  requiring  such  a  verdict,  it  was 
error  to  grant  nonsuit  as  to  defendant 
cropper.  23  App.  284,  285  (2)  (98  8. 
E.  92). 

Fire:  Notwithstanding  allegations  in  ac- 
tion for  damages  caused  by  burning  of 
house  in  consequence  of  burning  of 
trash  on  farm  by  one  of  defendants 
that  in  preparing  land  for  cultivation 
it  became  necessary  to  bum  off  certain 
trash,  and  that  said  defendant  in  carry- 
ing out  his  farming  operations  "put 
out"  fire  at  different  points  on  lands 
of  his  employer,  co-defendant,  and  that 


these  acts  were  within  scope  of  busi- 
ness, no  cause  of  action  was  set  forth 
against  the  landlord  as  it  did  not  ap- 
pear that  fire  was  set  out  under  her 
express  direction.  23  App.  284  (1) 
(98  8.  E.  92). 

Insolvency:  It  was  not  necessary  for 
cropper  to  allege  in  his  petition  that 
landlord  was  insolvent.  19  App.  79 
(3)   (90  8.  E.  1038). 

Intent:  Where  landowner  took  from 
cropper  a  rent  note  containing  contract 
of  tenancy,  owner  suing  tenant  to  ad- 
minister crop  through  receivership  can- 
not escape  effect  of  written  contract 
by  testifying  that  execution  of  con- 
tract was  not  intended  to  change 
former  contractual  relation,  but  was 
only  to  furnish  collateral  on  which  to 
obtain  credit  by  assignment  of  lien 
as   landlord.     146/824    (92   8.   E.   633). 

Joint  property:  In  prosecution  for  lar- 
ceny of  seed  cotton  alleged  to  be 
long  jointly  to  two  certain  persons, 
proof  that  one  was  landlord  and  other 
his  cropper,  and  that  each  was  entitled 
to  undivided  one-half  interest  in  cot- 
ton, sufficiently  sustained  allegation  of 
joint  ownership.  16  App.  328  (1)  (85 
8.  E.  258). 

Laborer's  lien:  Where  landlord  makes 
contract  with  cropper,  under  which 
landlord  is  to  furnish  land  and  ferti- 
lizer, and  cropper  is  to  do  all  the  work 
in    connection    with   planting,   making, 
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and  gathering  the  crop,  the  cropper  is 
not  entitled  to  enforce  laborer's  lien 
before  completion  of  contract,  unless 
for  some  sufficient  legal  reason  he  is 
prevented  from  carrying  out  the  con- 
tract.    19  App.  655  (91  8.  E.  1052). 

Partners:  That  cropper  furnishes  labor 
necessary  to  making  of  crop,  and  is 
to  receive  portion  thereof  as  compen- 
sation for  services,  does  not  place  him 
in  situation  of  partner  having  un- 
divided interest  in  product  of  labor. 
17  App.  761  (2)  (88  8.  E.  695). 

Pleading:  Petition  in  suit  by  cropper 
against  his  landlord  for  value  of  half 
of  crops  raised  alleging  that  plaintiff 
was  to  leave  on  said  place  and  did  leave 
on  said  place  the  same  amount  of  seed- 
cane  that  was  planted  by  him,  and 
that  he  dug  up  and  banked  the  same 
amount  of  seed-cane  that  he  planted, 
was  not  subject  to  general  demurrer 
on  ground  that  petition  set  out  no 
cause  of  action.  23  App.  577  (1)  (99 
S.  E.  58). 

Averments  in  petition  in  suit  by 
cropper  against  landlord  for  value  of 
half  of  the  crops  raised  that  plain- 
tiff was  to  leave  on  said  place  and  did 
leave  on  said  place  the  same  amount 
of  seed-cane  that  was  planted  by  him 
and  that  he  dug  up  and  banked  the 
same  amount  of  seed-cane  that  he 
planted,  were  not  averments  necessary 
as  condition  precedent  to  bringing  of 
suit;  and  since  plaintiff  did  not  claim 
any  indebtedness  by  reason  of  such 
averments,  defendant  could  not  require 
elaboration  of  petition  in  such  respect. 
23  App.  577  (2)   (99  8.  E.  58). 

Ratification:  Allegations  in  petition  for 
damages  on  account  of  burning  of 
house  on  plaintiff's  land  in  consequence 
of  burning  of  trash  on  farm  by  a  crop- 
per that  defendant  landlord  failed  to 
discharge  said  cropper,  and  admitted 
liability  for  injury  caused  by  him,  and 
offered  to  pay  damages,  did  not  show 
ratification  of  unauthorized  acts  of 
cropper.  23  App.  284  (1)  (98  8.  E. 
92). 

Belation  of  landlord  and  tenant  is  not 
established  by  contract  between  owner 


of  land  and  another  person  that  owner 
is  to  furnish  land,  stock,  tools,  and  sup- 
plies to  make  a  crop,  and  other  person 
is  to  do  the*  labor  and  receive  part  of 
crop;  person  employed  to  work  for  part 
of  crop  is  a  cropper,  and  title  to  crop 
and  possession  of  land  remain  in  owner. 
20  App.  704  (1)   (93  8.  E.  253). 

Bemedles:  Where  relation  of  landlord 
and  cropper  exists,  and  landlord  wrong- 
fully refuses  to  perform  contract,  crop- 
per has  three  courses  of  procedure  open; 
(1)  If  landlord's  breach  consists  sole- 
ly of  refusal  to  furnish  articles  which 
may  be  obtained  elsewhere,  cropper 
may  obtain  them,  complete  contract  as 
contemplated,  and  hold  landlord  and 
landlord's  share  of  crop  responsible 
for  actual  damages  resulting;  or  (2) 
cropper  may  sue  immediately  for  his 
special  injuries,  if  any,  including  value 
of  services  rendered;  or  (3)  he  may 
wait  until  expiration  of  harvest  sea- 
son and  sue  for  full  value  of  his  share 
of  crop  or  what  his  share  would  rea- 
sonably have  been  under  faithful  per- 
formance of  contract  by  both  parties. 
22  App.  284  (1)  (96  S.  E.  16). 

Title:  Where  landlord  advances  sup- 
plies to  aid  in  making  crop  he  has  title 
to  entire  crop  until  repaid.  14  App. 
311  (1)   (80  8.  E.  693). 

In  absence  of  proof  of  sale,  guano 
furnished  by  landlord  to  tenant  under 
standard  rental  contract,  to  be  used 
in  cultivating  crop  to  be  planted  on 
leased  premises,  is  not  subject  to  out- 
standing judgments  against  tenant, 
where  judgment  creditor  did  not  ex- 
tend credit  on  faith  of  tenant's  pos- 
session of  such  guano.  17  App.  496 
(2-a)   (87  8.  E.  764). 

Title  remains  in  landlord  until  ac- 
tual settlement.  17  App.  761  (1)  (88 
8.  E.  695). 

Evidence  here  did  not  show  that 
landlord  surrendered  legal  control  over 
land  to  cropper,  though  landlord  did 
not  oversee  farm,  but  permitted  crop- 
per to  use  judgment  as  to  crops  planted 
and  method  of  cultivation.  Id.  761 
(2-a). 
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§  3706.  (§  3130.)  Laiullord  may  recover  crops  disposed  of  without  his 
consent. 


PosMSBory  warrant:  Where  cropper  had 
sold  bale  of  cotton,  to  which  land- 
lord's right  of  possession  was  unques- 
tioned, error,  if  any,  in  refusing  to 
dismiss  possessory  warrant  on  ground 
that  it  was  brought  for  undivided  half 
interest  in  personalty,  was  harmless. 
17  App.  519  (1)  (87  8.  E.  763). 
Where  relation  of  landlord  and  crop- 

§  3707.  (§  3131.)  Cropper. 

See  notes  to  S  3705. 
Cited.  144/135,  137  (86  S.  E.  324);  13 
App.  728,  731  (79  8.  E.  906);  16 

§  3708.  (§  3132.)  Duration  of  tenancy. 


per  exists,  and  before  landlord  has  re- 
ceived his  part  of  crops  and  is  fully 
paid  for  advances  to  cropper  in  aid  of 
making  crops,  possessory  warrant  will 
lie,  under  this  section,  for  recovery  of 
such  crops  as  it  is  shown  the  cropper 
seeks  to  exclude  from  possession  of 
landlord.  21  App.  169  (1)  (94  8.  E. 
59). 


App.  328,  329  (85  8.  E.  258) ;  18  App. 
57,  58   (88  8.   E.   799). 


Stated.  15  App.  657,  658  (3)  (84  8. 
E.  174). 
Calendar  year:  Where  written  lease 
covered  full  calendar  year  and  provid- 
ed for  payment  of  rent  in  advance  each 
month,  and  testimony  showed  several 
definite  refusals  by  landlord  to  reduce 
rent,  and  tenants  agreed  that  landlord 
might  prepare  lease  on  same  terms  for 
their  acceptance  or  rejection,  and 
their  continued  occupation  of  premises 
after  beginning  of  new  term,  with  pay- 
ment of  rent  each  month  for  six 
months,  in  accordance  with  proposed 
terms,  and  notwithstanding  further  re- 
fusal to  reduce  rent,  law  will  imply 
agreement  on  part  of  tenants  to  hold 
for  calendar  year  for  same  rental,  pay- 
ment monthly,  and  court  did  not  err 

§  3709.  (§  3133.)  Notice  to  qtdt. 

Purchaser  of  realty  from  landlord  dur- 
ing term  of  tenant  at  will  is  entitled, 
upon    notice   prescribed,    to    terminate 


in  directing  verdict  against  defendants. 
22  App.  217,  218  (1)  (95  8.  E.  733). 

Tenant  at  sufferance:  Tenant  for  a  year 
continuing  in  possession  after  expira- 
tion of  term,  without  any  right  so  to 
do,  is  a  tenant  at  sufferance.  140/750 
(5)     (79  8.  E.  842). 

Where  tenants  with  option  of  renew- 
al failed  to  exercise  it  after  expiration 
of  lease  and  refused  to  surrender  pos- 
session, they  were  tenants  at  sufferance. 
142/193  (1)   (82  8.  E.  518). 

Year:  Where  one  tenders  keys  to  his  land- 
lord and  they  are  rejected,  but  he 
nevertheless  continues  to  use  part  of 
premises  for  storage,  he  is  to  be  treated 
as  taking  the  premises  and  becoming 
liable  for  rent  for  term  of  one  year. 
18  App.  265  (89  8.  E.  303). 


tenancy,  and  thereafter  to  dispossess 
tenant.  24  App.  259  (1)  (100  8.  E. 
653). 


§  3711.  (§  3135.)  Casualties  no  abatement  of  rent. 


Adjacent  property  holders:  Proposed 
amendment,  which  set  up  as  defense 
to  recovery  of  rent  claim,  that  tenant 
was  unable  to  use  and  occupy  premises, 
because  of  objections  interposed  by 
persons  living  in  neighborhood  and  ad- 
jacent to  rented  premises,  constituted 
no  valid  plea,  there  being  in  the  rent 
contract  no  covenant  that  premises 
were  suitable  or  fitted  for  particular 
use  for  which  intended  by  tenant,  or 


that  tenant  would  not  be  disturbed  in 
his  use  by  acts  of  other  persons,  not 
under  control  of  landlord.  19  App.  18 
(1)    (90  8.  E.  742). 

Representations  by  plaintiff  that  de- 
fendant could  occupy  peaceably  the 
rented  premises  without  objection  on 
part  of  third  persons  living  in  that 
locality  could  not  have  amounted  to 
more  than  expression  of  personal  con- 
viction, and  could  not  have  amounted 
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to  guarantee  that  adjacent  property 
holders  might  not  thereafter  object  to 
occupancy  of  premises  by  defendant. 
19  App.  18  (1-a)  (90  S.  E.  742). 
Odors:  Fact  that  leased  office,  about 
year  after  being  rented,  was  rendered 
untenable  by  offensive  odors  from  food 
brought  in  by  rats,  did  not  relieve  ten- 
ant from  obligation  to  pay  rent,  where 
landlord   did   everything  in  his  power 


to  abate  odor.  15  App.  816  (3)  (84  S. 
E.  216). 
Repairs:  Fact  that  tenant  paid  rent 
after  sustaining  damage  by  landlord's 
negligent  failure  to  make  necessary  re- 
pairs after  notice  did  not  estop  ten- 
ant from  subsequently  setting  it  off 
against  landlord's  claim  for  rent.  14 
App  170,  171  (3)  (80  S.  E.  679). 


§  3712.  Interfering  with  certain  relations. 


CoDstitatlonal  provision:  Court  of  Ap- 
peals will  not  consider  question  of  con- 
stitutionality   of    this    section,    it    not 

§  3713.  Penalty. 

Constitutional  provision:  Court  of  Ap- 
peals will  not  consider  question  of  con- 
stitutionality   of    this    section,    it    not 


having  been  raised  in  lower  court. 
App.  369  (2)   (79  S.  E.  179). 


13 


having  been  raised  in  lower  court.     13 
App.  369  (2)   (79  S.  E.  179). 


CHAPTEB  6. 
Of  Estates  on  Condition. 


§  3716.  (§  3136.)  Definition. 

Construction:  While  estate  may  be 
granted  upon  condition  either  express 
or  implied,  upon  performance  or  breach 
of  which  estate  shall  either  commence, 
be  enlarged,  or  defeated,  law  inclines 
to  construe  conditions  to  be  subsequent 
rather  than  precedent,  and  to  be  re- 
mediable by  damages  rather  than  by 
forfeiture.  149/587  (1)  (101  S.  E.  583). 

Limitation:  Where  owner  of  land  sold 
portion  of  it,  deed  reserving  right  to 
use  thirty  feet  on  one  side  for  purpose 
of  hauling  logs  and  loading  logs  and 
lumber  so  long  as  he  owned  remainder 
of  land  and  operated  saw  mill  on  it, 
and  stipulating  ''that  thjs  right  of  use 
shall  not  interfere  with  business  of 
grantee  or  his  heirs  or  assigns  in  or  to 
property  conveyed, '*  such  restriction 
against  interference  with  business  was 
but  limitation  on  reasonable  use  by 
grantor  in  enjoyment  of  easement,  and 


did  not  permit  destruction  of  easement 
by  building  of  warehouse,  although 
such  house  might  be  useful  in  conduct 
of    business.      146/694    (2)     (92    S.    E. 

220). 

Sale:  Where  deed  was  executed  and  de- 
livered, purporting  to  convey  fee  simple 
title  to  land,  which,  in  granting  clause 
provided  that  by  accepting  such  deed 
the  grantee  agreed  that  he  would  not 
sell  to  any  person  whatever  without 
first  offering  it  to  grantor  at  and  for 
sum  he  paid  for  it,  and  that  if  grantor 
refused  to  buy,  grantee  might  sell  to 
whomsoever  he  pleased,  but  that  grant- 
or's  refusal  must  be  in  writing,  such 
words  in  the  deed  were  words  of  cove- 
nant upon  part  of  grantee  not  to  sell  to 
another  without  written  consent  of 
grantor,  and  did  not  create  conditional 
estate  dependent  upon  condition  sub- 
sequent.    149/587   (2)    (101  S.  E.  583). 


S 


3717.  (§  3137.)  Precedent  and  subsequent. 


Construction:  While  estate  may  be  grant- 
ed upon  condition  either  express  or 
implied,  upon  performance  or  breach 
of  which  estate  shall  either  commence. 


be  enlarged,  or  defeated,  law  inclines 
to  construe  conditions  to  be  subsequent 
rather  than  precedent,  and  to  be 
remediable  by  damages  rather  than  by 
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forfeiture.      149/587    (1)     (101    9.    E. 
58.'i). 

Forfeiture:  Acceptance  of  purchase 
money  precluded  vendor  from  claim- 
ing forfeiture  under  provision  of  con- 
tract authorizing  forfeiture  on  non- 
payment of  any  installment.  140/435 
(5)    (79  S.  E.  196). 

Where  land  is  conveyed  to  be  used 
for  certain  purpose,  with  clause  of 
forfeiture  if  it  ceased  to  be  used  for 
object  specified,  whole  estate  does  not 
cease  if  land  be  permitted  to  be  put 
to  minor  use,  provided  that  in  main  it 
is  used  for  purpose  for  which  it  was 
conveyed.     146/812    (92    S.   E.    642). 

Bailroad:  Deed  conveying  land  **for 
railroad  purposes  only  and  for  the 
time  that  they  shall  so  use  it"  does 
not  terminate  grantee's  estate,  though 
some  part  of  it  may  be  put  to  use 
which,  though  designed  to  increase  rail- 
road business,  may  not  be  accessorial  to 
strict  railroad  use.  142/14  (2)  (82  S. 
E.  233). 

To  effect  forfeiture  of  whole  of 
estate  while  used  for  railroad  pur- 
poses, where  substantial  part  of  land 
is  so  used  and  part  is  used  for  an- 
other purpose,  there  must  be  total 
destruction  of  whole  estate  of  grantee. 
Id. 

Where,  in  action  to  recover  land  con- 
veyed '*for  railroad  purposes  only  and 
for  the  time  that  they  shall  so  use 
it,"  evidence  showed  that  substantial 
part  of  land  was  coiltinuously  used 
for  railroad  purposes,  and  showed  no 
intent  to  permanently  abandon  any 
portion  of  it,  court  properly  awarded 
verdict  for  defendant.     Id.  14,  15  (3). 

Sale:  Where  deed  was  executed  and  de- 
livered, purporting  to  convey  fee  sim- 
ple title  to  land,  which,  in  granting 
clause  provided  that  by  accepting  such 
deed  the  grantee  agreed  that  he  would 
not  sell  to  any  person  whatever  with- 
out first  offering  it  to  grantor  at  and 
for  sum  he  paid  for  it,  and  that  if 
grantor  refused  to  buy,  grantee  might 
sell  to  whomsoever  he  pleased,  but  that 
grantor's  refusal  must  be  in  writing, 
such  words  in  the  deed  were  words  of 
covenant  upon  part  of  grantee  not  to 
sell  to  another  without  written  con- 
sent of  grantor,  and  did  not  create  con- 
ditional estate  dependent  upon  condi- 


tion subsequent.     149/587   (2)    (101  S. 
E.  583). 

Support:  Where  verdict  and  decree  in 
equity  cause  establish  contract  for 
maintenance  of  defendant,  considera- 
tion for  deed,  and  that  such  main- 
tenance was  to  be  furnished  at 
plaintiff's  home,  and  that  plaintiff  had 
not,  to  date  of  verdict  and  decree, 
breached  the  contract,  but  that  defend- 
ant had  voluntarily  and  without  legal 
reason  removed  from  the  home  of  plain- 
tiff, if  defendant  refused,  without  legal 
justification,  to  return  to  such  home  and 
to  accept  support  subsequently  to  date 
of  verdict  and  decree,  plaintiff  (defend- 
ant in  justice's  court  suit)  has  legal 
defense  to  that  suit,  and  her  remedy 
at  law  is  adequate.  148/68  (95  S,  E. 
683). 

Where  plaintiff,  in  action  for  money 
had  and  received,  testified  that  money 
was  given  to  defendant  for  specific  pur- 
pose of  aiding  in  purchase  of  home  to 
be  occupied  jointly  by  them,  and  de- 
fendant testified  that  plaintiff  gave 
money  to  her  under  agreement  that  she 
would  take  care  of  and  provide  for 
plaintiff  during  remainder  of  plaintiff's 
life,  verdict  in  favor  of  defendant  was 
authorized.  22  App.  354  (1)  (96  S.  E. 
10). 

Charge  that  if  money  in  question  was 
delivered  to  defendant  with  intention 
on  part  of  plaintiff  that  title  to  it 
should  pass  to  defendant,  either  as 
gift  or  as  consideration  for  contract 
that  defendant  should  take  care  of  her 
during  the  remainder  of  her  life,  plain- 
tiff could  not  recover  in  action  for 
money  had  and  received,  but  her 
remedy  would  be  a  suit  for  dam- 
ages for  breach  of  contract,  was 
not  erroneous.  22  App.  354  (5)  (96 
8.  E.  10). 

Title:  Under  deed  providing  that  title 
should  revert  to  grantor  after  three 
years  if  he  complied  with  certain  con- 
ditions, title  could  not  revest  in  the 
grantor  except  upon  conditions  speci- 
fied.    141/448   (1)    (81  S.  E.  118). 

Deed  providing  that  title  should  re- 
vert to  grantor  after  three  years  on 
certain  conditions,  otherwise  title  to 
vest  in  his  wife,  did  not  create  a  pro- 
vision for  a  forfeiture  of  the  husband's 
title  upon  the  happening  of  a  condi- 
tion  subsequent,  but   denuded   him   of 


Digitized  by 


Google 


§§  3718-3723 


SIXTH  TITLE— CHAPTER  7. 


1062 


Of  tenancy  in  oommon. 


title,  which  was  not  to  revert  to  him 
except  upon  condition.     Id.  448  (1-a). 

Under  a  deed  conditioned  that  title 
should  revert  if  during  three  years 
grantor  should  not  be  guilty  of  mis- 
conduct, it  was  essential  to  a  reverter 
that  he  perform  such  condition.  Id. 
448,  449    (1-d). 

Under  deed  from  husband  to  trustee 


for  his  wife,  condition  that  title 
should  revert  after  three  years  if  grant- 
or had  not  been  guilty  of  misconduct, 
otherwise  title  to  vest  in  the  wife,  in 
order  for  the  husband's  misconduct 
to  vest  title  in  the  wife,  it  must  have 
occurred  during  the  three  years.  Id. 
448,  450  (3). 


3718.  (§  3138.)  Repugnant  condition. 


stated.     140/554,  566  (79  8.  E.  546). 
Alienation:    Stipulation  in  bond  for  title 
that    bond    shall    not    be    transferred, 
if  construed  as  absolute  restriction,  is 


void;  conveyance  of  land  by  holder 
of  bond  did  not  constitute  transfer  of 
bond.     140/435  (5)   (79  S.  E.  196). 


§  3720.  (§  3140.)  Dependent  and  independent  covenants. 


Intent:  Promises  mutual  to  extent  that 
each  affords  sole  consideration  to  other 
will  not  be  construed  as  independent, 
but  will,  in  absence  of  clear  indications 
to  contrary,  be  taken  as  dependent  one 
upon  the  other;  while,  ordinarily,  de- 
pendent covenants  are  such  as  mutual- 
ly afford  to  the  other  the  whole  con- 
sideration, still  stipulations  and  cir- 
cumstances of  contract  may  be  such  as 
to    render   covenants   mutual    and   de- 


pendent even  though  one  of  them  af- 
fords to  the  other  only  a  part  of  its 
consideration;  in  such  case  question 
whether  covenants  are  mutually  de- 
pendent is  to  be  determined  by  refer- 
ence to  rational  intent  of  parties  as 
disclosed  by  instrument,  read  in  light 
of  surrounding  circumstances  and  pur- 
poses fpr  which  contract  was  made. 
22  App.  280  (1)  (95  8.  E.  1028). 


§  3721.  (§  3141.)  Effect  of  breach  of  condition. 


Mental  condition:  Under  evidence  here 
there  was  no  error  in  instructing 
jury  as  to  effect  of  mental  condition  of 
plaintiff's  intestate,  grantor  in  condi- 
tional deed,  upon  his  failure  to  act  in 
regard  to  declaring  forfeiture  by  rea- 
son of  failure  of  grantee  to  comply 
with  condition  subsequent  in  deed  con- 
veying land  to  him.  148/794  (2)  (98 
S.'e.  503). 

Re-entry:  Where  grantor  for  valuable 
consideration  conveyed  fee  simple  es- 
tate and   delivered   possession,  subject 


to  conditions  subsequent,  and  there- 
after conveyed  same  property  by  war- 
ranty deed  to  third  person,  and  suit 
was  brought  by  grantee  in  first  deed 
(who  had  removed  from  land)  to  re- 
cover land  then  in  possession  of  suc- 
cessors in  title  of  grantee  in  second 
deed,  fact  that  grantor  made  second 
deed  will  not  raise  presumption  suf- 
ficient to  establish  re-entry  by  gran- 
tor and  forfeiture  of  title  conveyed  by 
first  deed.     147/622  (1)  (95  S.  E.  216). 


CHAPTBE  7. 
Of  Tenancy  in  Common. 
§  3723.  (§  3143.)  Definition  of  tenancy  in  common. 


Children:  Will  bequeathing  and  devis- 
ing certain  land  to  testator's  daugh- 
ter **and  her  children  and  to  the 
exclusion  of  all  other  persons  what- 
ever, to  her  and  her  child  and  chil- 
dren all  rights  thereto  appertaining," 


vested  title  in  the  daughter  and  such 
of  her  children  as  were  living  at  the 
date  of  the  will  and  at  the  death  of 
the  testator,  as  tenants  in  common. 
140/430  (1)  (78  8.  E.  1067). 
Deed    conveying .  immediate    estate, 
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with  present  enjoyment,  to  woman  and 
her  children,  vested  title  in  woman 
and  such  children  as  she  had  in  life, 
as  tenants  in  common,  and  children 
thereafter  born  to  her. took  no  interest 
under  deed.  141/793  (1)  (82  S.  E. 
232). 

Deed  here  from  husband  to  his  wife 
and  children  conveyed  to  them  a  ten- 
ancy in  common  for  life  of  wife,  with 
remainder  to  children  as  to  her  interest. 
147/828,  829  (1)  (95  S.  E.  679). 
\  Contract:  Under  contract  set  forth  in 
petition  here  and  the  allegations  there- 


of, there  was  neither  a  partnership 
between  the  parties  nor  a  tenancy  in 
common.     18  App.  479  (89  S.  E.  631). 

Befinitlon:  Tenants  in  common  are  those 
who  hold  by  several  and  distinct  titles 
but  by  unity  of  possession.  14  App. 
121,  130  (80  S.  E.  537). 

Personal  property:  While  technical  ex- 
pression, ''tenants  in  common,"  ap- 
plies to  owners  of  realty,  still  where 
several  own  personalty  in  common, 
character  of  ownership  is  same.  14 
App.  121,  130  (80  8.  E.  537). 


§  3724.  (§  3144.)  Rights  and  liabilitieB  of  co-tenants. 


ConTeyance  by  tenant  in  common  of 
portion  of  the  common  estate  by  metes 
and  bounds  will  be  given  effect  as 
against  the  grantor  and  his  privies,  so 
far  as  may  be  done  consistently  with 
preservation  of  the  rights  of  the  other 
tenants  in  common.  141/424  (2)  (81  8. 
E.  125);  142/385  (82  8.  E.  1067). 

Eyidence:  While  under  facts  defendant 
was  liable  only  for  one-half  the  rents 
received  by  him,  nevertheless  evidence 
of  value  of  premises,  of  quantity  of 
crops  ordinarily  and  generally  grown 
thereon,  and  of  fair  and  reasonable 
value  of  premises  for  rent,  was  admis- 
sible as  tending  to  show  amount  actual- 
ly received  by  defendant  as  rents. 
149/225,  226  (2)   (99  8.  E.  884). 

Homestead:  On  death  of  father  prior 
to  adoption  of  Constitution  of  1868, 
leaving  widow  and  children,  his  land 
vested  in  them  as  tenants  in  com- 
mon, and  any  action  of  ordinary  in 
1869  in  setting  apart  interest  of  chil- 
dren as  homestead  was  void.  144/497, 
498  (5)   (87  8.  E.  665). 

Improvements:  Co-tenant,  acting  in  good 
faith  and  for  purpose  of  honestly  bet- 
tering property  and  not  for  purpose  of 
embarrassing  co-tenants  in  incumber- 
ing the  estate  or  hindering  partition, 
will  be  entitled  to  compensation  to 
extent  that  his  substantial  and  useful 
improvements  have  added  to  value  of 
common  property.  149/225,  227  (3)  (99 
8.  E.  884). 

Injunction  will  issue  at  instance  of  ten- 
ants in  common  who  have  been  ousted 
by  a  cotenant.  140/430  (3)  (78  8.  E. 
1067). 

Landlord  and  tenant:  Where  one  of  two 
joint   owners   and   tenants   in    common 


of  property  alleged  to  have  been  rented 
sued  out  distress  warrant  against  other, 
and  evidence  did  not  show  that  relation 
of  landlord  and  tenant  existed,  it  was 
not  error  for  court  to  grant  nonsuit  and 
dismiss  the  distress  warrant,  it  not  be- 
ing proper  remedy.  22  App.  95  (95 
S.  E.  323). 

Pleading:  General  demurrer  to  petition 
here  in  action  by  administrator  to  have 
title  to  certain  land  decreed  to  be  in 
him  and  to  have  accounting  for  rents, 
issues,  and  profits  was  properly  over- 
ruled. 149/225,  226  (1)  (99  8.  E. 
884). 

Court  did  not  err  in  overruling  de- 
murrer to  petition  for  equitable  parti- 
tioning of  land  alleging  that  petitioner 
and  one  defendant  were  tenants  in  com- 
mon, that  their  interests  were  unequal, 
that  defendant  had  never  claimed  one- 
half  interest,  that  defendant  had  made 
warranty  deed  to  other  defendant,  con- 
veying all  of  his  undivided  interest  in 
said  land  which  deed  was  made  to 
secure  debt,  and  legal  title  to  prop- 
erty was  then  in  other  defend- 
ant subject  to  payment  of  debt,  that 
petitioner  and  defendant  were  in  pos- 
session of  stated  acreage,  that  defend- 
ant threatened  to  tear  down  fence 
separating  land  occupied  by  each,  and 
that  there  was  bad  feeling  between 
petitioner's  husband  and  defendant. 
149/511  (101  8.  E.  126). 

Bent:  Court  properly  charged  that  if 
jury  found  for  plaintiff  upon  other  is- 
sues in  case,  plaintiff  would  be  entitled 
to  recover  one-half  of  rents  actually 
received  by  defendant  while  he  re- 
mained in  exclusive  possession  of 
premises,  and  that  jury  would  not  con- 
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sider  defendant's  interest  as  heir  at 
law  of  his  deceased  wife  in  rents  due 
to  her  estate;  such  interest  was  matter 
between  administrator  of  cotenant  and 
defendant  on  final  accounting.  149/225, 
227  (4)   (99  S.  E.  884). 

Evidence  here  tended  to  show  that 
amount  received  by  defendant  for  rents 
included  rent  for  live  stock  (the  prop- 
erty of  defendant)  as  well  as  for  land, 

§  3725.  (§  3145.)  Adverse  possession. 

Stated.      141/629,    630    (4)    (81    S.    E. 
895). 
Charge   substituting   the   words   ''actual 
notice '*    for   the    words    '*  express    no- 


and  charge  of  court  that  defendant 
was  liable  to  account  for  one-half  of 
the  amount  actually  received  by  hiiu 
for  rent  of  premises  did  not  authorize 
jury  to  charge  defendant  with  one- 
half  of  the  gross  sum  received  for  use 
of  land  and  live  stock,  and  was  not 
calculated  to  so  impress  the  jury. 
149/225,  227   (5)    (99  S.  E.  884). 


tice, "  as  used  in  this  section,  was 
not  error.  140/240  (7)  (78  S.  E. 
909). 


§  3727.  (§  3147.)  Accounting  between  co-tenants. 


stated  and  applied.  141/629,  630  (9) 
(81  S.  E.  895). 

Executor:  Cotenants  may  maintain  suit 
to  recover  their  share  of  common  prop- 
erty from  executor  of  deceased  co- 
tenant,  who  asserts  adverse  claim  to 
the  whole.     144/466  (87  S.  E.  392). 

Iilen:  Where  father  and  son  inherit 
property  as  tenants  in  common  from  de- 
ceased wife  and  mother,  and  father 
takes  possession  of  all  property  owned 
by  himself  and  son  and  uses  it  for  his 
own  benefit,  son  in  equitable  account- 
ing has  lien  on  such  property  for  his 


claim  thereon,  superior  to  liens  placed 
on  his  interest  by  the  tenant  in  pos- 
session receiving  the  property.  146/464 
(3)  (91  S.  E.  476). 
Set-off:  Where  father,  though  not  a 
guardian,  has  property  in  his  hands  be- 
longing to  his  son  as  co-tenant,  the 
father,  in  an  equitable  accounting,  on 
trial  of  claim  case,  had  right  of  set- 
oft*  against  son  for  money  expended  for 
son  while  a  minor  where  father  was 
insolvent  and  such  expenditure  was 
necessary.     146/464  M)   (91  S.  E.  476). 


CHAPTER  8. 

Of  Trust  Estates,  Trusts  and  Trustees,  and  Deeds  .to  Interests  in  Property 

for  Its  Improvement. 


ARTICLE  1. 
Of  Their  Creation  and  Nature. 


§  3728.  (S  3148.)  Definition. 

Burden  of  proof:  Children  of  one  of 
testator's  daughters  suing  to  recover 
an  interest  in  land  under  a  will  be- 
queathing testator's  estate  to  one  of 
his  sons  in  trust  for  testator's  chil- 
dren and  grand-children,  must  prove 
how  many  children  testator  left,  in 
order  to  determine  their  mother's  in- 
terest.    141/409  (1)   (81  S.  E.  117). 


Life  estate:  Trust  created  by  deed  here 
was  limited  to  life  estate  conveyed. 
143/728  (1)   (85  S.  E.  891). 

Clause  in  deed,  ''The  intention  of 
this  deed  is  that  the  said  S.  shall  hold 
all  of  said  land  during  his  natural  life; 
then  the  title  to  vest  in  his  heirs," 
conveyed  the  entire  title  in  trust. 
147/365  (1)   (94  S.  E.  237). 


Digitized  by 


Google 


1065 


SIXTH  TITLE— CHAP.  8,  ART.  1. 


§§  3729-3733 


Of  trust  estates;   their  creation  and  nature. 


Limitations:  Where  one  tenant  in  com- 
mon receives  more  than  his  share,  limi- 
tations do  not  run  against  his  liability 
to  account  to  his  cotenant  for  the 
surplus  until  he  begins  to  hold  such 
surplus  adversely  to  his  cotenant  to 
the  latter  *s  knowledge.  141/629,  630 
(9)   (81  S.  E.  895). 

Remainders:  Will  here  construed  and 
held  not  to  create  trust  in  property 
devised  for  remainderman,  though  it 
stated  that  testator  was  willing  to  trust 
the  remainderman  to  the  care  and 
bounty  of  his  wife,  the  life-tenant. 
142/366   (4)    (82  S.  E.  1071). 

Where  terms  of  conveyance  by  deed 

§  3729.  (§  3149.)-  For  whom. 

Stated.     140/554,  565  (79  S.  E.  546). 

Recording:  Deed  conveying  property  in 
trust  for  support  of  grantor,  72  years 
of  age,  and  in  feeble  physical  health, 
and  his  family  consisting  of  son 
(grantee)  and  son's  wife,  and  of  chil- 
dren that  may  be  bom  to  grantee,  and 
providing  for  legal  disposition  of  prop- 
erty upon  death  of  grantor  and  in 
event  of  grantee  dying  childless,  is  not 
subject  to  be  set  aside  with  decree  for 
restoration  of  property,  on  petition  of 
grantor  alleging  that  deed  is  void  be- 
cause deed  was  not  recorded  within 
time  prescribed  and  since  its  execution 
grantor  had  been  restored  to  his  mental 
and  physical  capacity.  149/601  (1) 
(101  S.  E.  670). 

Remainders:  Mere  fact  that  legal  re- 
mainder over  is  made  in  instrument 
creating  trust  will  not  suffice  to  up- 
hold the  trust  for  one  sui  juris. 
140/208  (2)   (78  S.  E.  844). 

Spendthrift  trust:     Grounds  for  creation 

§  3733.  (§  3153.)  Express,  etc. 

Improvements:  Where  two  persons  agree 
that  they  will  jointly  purchase  tract 
of  land  for  purpose  of  making  thereon 
certain  improvements,  and  that  same 
are  to  be  used  for  stipulated  purposes, 
and  for  temporary  purposes  the  legal 
title  to  the  land  is,  by  consent  and 
acquiescence,  made  directly  to  desig- 
nated persons  as  trustees  for  the  joint 
purchasers,  such  agreement  constitutes 
an  express  trust  and  must  be  declared 
in  writing.  149/475,  476  (2)  (100  S. 
E.  635). 


to  trustee  are  large  enough  to  embrace 
fee,  and  this  fee  is  carved  up  into 
estate  for  life  with  remainder  to  bene- 
ficiaries, uncertain  and  unascertained, 
instrument  should  be  construed  as 
clothing  trustee  with  full  title,  and 
title  as  to  remainder  should  be  con- 
sidered as  abiding  in  him  so  long,  at 
least,  as  identical  persons  who  are  to 
take  and  enjoy  it  are  not  ascertain- 
able. 148/712  (1)  (98  S.  E.  472). 
Support:  Contract  between  two  brothers 
by  which,  for  certain  consideration, 
one  agreed  to  support  his  sisters,  did 
not  create  trust  in  favor  of  sisters. 
144/206  (86  S.  E.  555). 


of  spendthrift  trust  ceasing  benefi- 
ciary shall  be  possessed  legally  and 
fully  of  the  same  estate  as  was  held 
in  trust;  and  he  may  file  proceeding 
in  superior  court  of  county  where 
trustee  resides  to  have  trust  annulled 
on  that  ground.  140/208  (3)  (78  S. 
E.  844). 
Sui  Juris:  Deed  conveying  property  in 
trust  for  support  of  grantor,  72  years 
of  age,  and  in  feeble  physical  health, 
and  his  family  consisting  of  son 
(grantee)  and  son's  wife,  and  of  chil- 
dren that  may  be  born  to  grantee,  and 
providing  for  legal  disposition  of  prop- 
erty upon  death  of  grantor  and  in 
event  of  grantee  dying  childless,  is  not 
subject  to  be  set  aside  with  decree  for 
restoration  of  property,  on  petition 
of  grantor  alleging  that  deed  is  void 
because  it  was  thereby  attempting  to 
create  trust  for  persons  sui  juris  and 
not  mentally  weak  or  under  legal  dis- 
ability.     149/601    (1)    (101  S.   E.  670). 


Parol:  Express  trust  can  not  be  en- 
grafted on  deed  by  parol.  142/436 
(1)    (83  S.  E.  122). 

Express  trust  can  not  be  created 
by  parol,  especially  where  it  involves 
realty.     143/647   (85  S.  E.   838). 

Trust  in  favor  of  wife  of  bankrupt 
as  to  land  conveyed  to  bankrupt  and 
his  wife  by  the  latter 's  father  can- 
not arise  from  oral  declarations  of 
bankrupt  as  to  ownership  of  land.  261 
Fed.  70,  71  (3);  s.  c.  171  C.  C.  A.  666. 
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Express  trust  in  realty  cannot  by 
parol  evidence  be  engrafted  upon  con- 
veyance of  property.  147/373  (1)  (94 
S.  E.  221). 

Where  two  persons  agree  that  they 
will  jointly  purchase  land  for  purpose 
of  making  thereon  certain  improve- 
ments, and  that  same  are  to  be  used  for 
stipulated  purposes,  and  for  temporary 
purposes  legal  title  to  the  land  is,  by 
consent  and  acquiescence,  made  di- 
rectly to  designated  persons  as  trus- 
tees for  the  joint  purchasers,  reforma- 
tion of  deed  conveying  land  to  third 
parties  is  not  authorized,  as  express 
trust  cannot  be  engrafted  on  a  deed 
by  parol.  149/475,  476  (3)  (100  S. 
E.  635). 

§  3735.  (§  3155.)  Resulting  trust. 

Fraud:  Deed  to  a  wife,  executed  at  in- 
stance of  husband,  will  not  be  modi- 
fied or  changed  as  to  create  resulting 
trust  in  husband,  upon  his  petition 
praying  that  resulting  trust  be  decreed 
for  his  benefit,  and  that  deed  to  wife 
be  cancelled  as  cloud  on  his  title,  be- 
cause wife  represented  to  him  in  parol 
that  she  did  not  desire  title  to  property 
and  would  not  exercise  any  control  or 


Petition,  seeking  to  enforce  alleged  trust, 
was  demurrable,  where  it  failed  to  show 
express  trust  valid  under  this  section, 
or  implied  trust  under  section  3739, 
or  parol  trust  enforceable  by  plain- 
tiffs.    143/647  (85  8.  E.  838). 

Pleading:  Ground  of  amendment  seeking 
reformation  of  alleged  parol  contract 
by  decreeing  remainder  over  to  sur- 
vivors so  as  to  reform  parol  contract 
into  express  trust  constituted  error. 
146/431   (1)    (91  8.  E.  405). 

Court  here,  upon  application  of  this 
section  to  facts  stated  in  petition, 
properly  sustained  demurrer  to  so  much 
of  petition  as  sought  to  have  debt  due 
petitioner  declared  and  decreed  to  be  a 
trust   debt.     14^/45    (99  8.  E.  29). 


claim  to  it,  which  representations  were 
false  and  fraudulent,  and  he  having 
caused  deed  to  be  made  to  his  wife 
with  view  to  humoring  her.  146/675 
(92  8.  E.  65). 
Pleading:  Facts  alleged  in  petition  here 
held  not  to  show  resulting  trust  in 
favor  of  plaintiffs,  and  petition 
was  properly  dismissed  on  demurrer. 
148/88  (95  8.  E.  961). 


§  3736.  (§  3156.)  ^ecution  of  trusts. 


Life  estate:  Devise  to  trustee  in  trust 
for  another  for  life,  and  after  his 
death  to  such  child  or  children  as  he 
may  leave  surviving,  and,  in  the  event 
there  shall  be  no  such  child  or  children, 
then  to  others  named  in  the  will  share 
and  share  alike,  created  trust  only 
for  the  life  estate  with  legal  remainder 
over,  which  trust  became  executed  up- 
on coming  into  existence  if  the  life 
tenant  were  then  sui  juris,  or  as  soon 
as  he  became  so.  140/208  (1)  (78 
S.  E.  844). 

Trust  created  by  deed  here  auto- 
matically became  executed  on  grantee 
attaining  her  majority  while  unmar- 
ried.    144/115   (1)    (86  8.  E.  235). 

Minor:  Under  will  giving  real  property 
to  testator's  seven  children,  share  and 
share  alike,  for  the  term  of  their 
natural  lives  respectively,  with  re- 
mainder in  fee  to  their  surviving  law- 
ful issue,  if  any,  where  son  of  testator 
survived  him  and  died,  his  children 
took    vested    indefeasible    interest    in 


one-seventh  of  such  property,  and  as 
to  such  shares  there  was  no  active  inter- 
vening trust,  and  those  children  who 
were  of  full  age  and  sui  juris  were  en- 
titled to  have  the  executors  assent  to 
the  devise  as  to  them  and  deliver  to 
them  their  respective  interests.  140/ 
554  (2)   (79  S.  E.  546). 

Instrument  here  created  trust  for 
benefit  of  grandchildren,  which  trust 
did  not  become  executed  during  mi- 
nority so  as  to  authorize  minors  or 
a  guardian  on  their  behalf  to  recover 
from  trustee  undivided  interest  in  a 
note  given  for  their  benefit  or  its 
proceeds,  if  collected;  and  it  was  not 
error  to  refuse  injunction  to  restrain 
trustee  from  exercising  control  over 
funds,  or  from  withdrawing  them  from 
bank,  or  receiving  them  from  any 
other  person  with  whom  they  might 
be  deposited.  140/789  (2,  3)  (80  8. 
E.  12). 

Where  testator  bequeathed  residue 
of  his  property  to  his  executor  in  trust 
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for  his  wife  anu  any  children  born  to 
her,  to  be  kept  until  the  youngest  child 
became  of  age  or  married,  or  until  the 
death  or  marriage  of  the  widow, 
when  it  was  to  be  distributed, 
the  trustee  was  trustee  for  the  re- 
maindermen as  well  as  for  the  life 
tenant.     142/163  (1)  (82  S.  E.  544). 

Deed  conveying  certain  realty  to 
named  person  as  guardian  of  minors, 
of  certain  county,  naming  them,  cre- 
ated dry  or  passive  trust,  which  would 
be  executed  as  minors  respectively 
reached  majority.  144/732  (1)  (87  S. 
E.  1055). 

Deed  which  conveyed  certain  prop- 
erty to  trustees  in  trust  for  certain 
named  brothers  and  sisters  of  grantor 
and  descendants  of  such  brothers  and 
sisters  as  might  be  dead  at  time  of 
grantor's  death,  with  power  in  trus- 
tees after  death  of  grantor  to  distrib- 
ute said  estate  in  remainder  to  said 
brothers  and  sisters  or  their  surviving 
children,  deed  reserving  life  estate, 
created  a  trust  estate;  it  being  con- 
templated that  certain  of  those  pro- 
vided for  as  beneficiaries  might  be 
minors  at  time  of  grantor's  death,  trust 
was  not  immediately  executed,  but 
legal  title  passed  to  the  trustees. 
148/255  (1)  (96  S.  E.  431). 
Prior  conveyance:  Where  owner  of  land 
conveyed   same    to   trustees,   reserving 


life  estate,  and  subsequently  made  con- 
tract with  third  party  that  if  latter 
would  move  upon  the  land  and  sup- 
port her  during  her  life  she  would  give 
him  the  property,  which  offer  was  ac- 
cepted, but  the  third  party  taking  no 
written  conveyance,  and,  after  num- 
ber of  years,  received  notice  of  prior 
conveyance,  but  continued  to  reside  up- 
on the  land  and  supported  such  owner 
until  her  death,  such  third  party  could 
not  defend  suit  by  trustees  to  recover 
land  on  ground  that  he  was  bona  fide 
purchaser  for  value  and  had  title  to 
property.  148/255  (2)  (96  S.  E.  431). 
Unbom  children:  Deed  conveying  prop- 
erty in  trust  for  support  of  grantor, 
72  years  of  age,  and  in  feeble  physi- 
cal health,  and  his  family  consisting 
of  son  (grantee)  and  son's  wife,  and 
of  children  that  may  be  born  to  gran- 
tee, and  providing  for  legal  disposition 
of  property  upon  death  of  grantor  and 
in  event  of  grantee  dying  childless,  is 
not  subject  to  be  set  aside  with  de- 
cree for  restoration  of  property,  on 
petition  of  grantor  alleging  that  deed  is 
void  because  grantee  and  wife  (aged 
36  and  34  years)  have  been  married  for 
number  of  years,  no  child  has  been 
born  of  the  marriage,  and  there  is  no 
probability  of  child  being  born.  149/ 
601  (1)   (101  S.  E.  670). 


§  3737.  (§  3157.)  Executed  and  executory. 

Petition: 


Applied.  140/554,  563  (79  8.  E.  546). 
Life  estate:  Devise  to  trustees  for  use 
of  testator's  daughters  during  life  and 
after  their  death  to  their  children, 
respectively,  and  in  case  of  death  of 
daughter  without  children  her  share  to 
go  to  survivors  subject  to  such  trust, 
created  trust  which  was  executory  at 
least  until  death  of  life  tenant,  when 
possibility  of  her  having  children 
would  become  extinct,  and  it  could  be 
ascertained  to  whom  estate  wo\ild  ulti- 
mately go.  148/376,  377  (1)  (96  S. 
E.  863). 

§  3738.  (§  3158.)  Use  upon  use. 

Stated.     140/554,  565  (79  S.  E.  546). 


Where  contract  creates  trust 
and  plaintiff  is  entitled  to  have  same 
executed  by  trustee's  turning  over  to 
him  for  life  the  corpus  as  trust  es- 
tate to  be  safely  guarded,  he  should 
institute  appropriate  proceedings,  and 
not  sue  on  the  entire  contract  and 
at  the  same  time  ask  for  a  money 
judgment.  143/20  (84  S.  E.  64). 
Sui  Juris:  Trust  estate  cannot  be  created 
in  property  for  benefit  of  persons  sui 
juris.     146/196  (2)   (91  S.  E.  12). 
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§  3739.  (§  3159.)  Implied  trusts. 
1. 

Administrator's  sale:  Where  two  per- 
sons orally  ag^reed  that  one  of  them 
should  be  purchaser  of  land  at  adminis- 
trator's  sale,  and  that  when  he  re- 
ceived deed  he  would,  upon  payment  to 
him  by  other  of  certain  sum  in  cash, 
and  delivery  of  certain  notes,  exe- 
cute bond  conditioned  to  convey  land 
on  payment  of  notes,  there  was  no  re- 
sulting trust.  146/822  (92  S.  E.  635). 
Consideration:  Trust  will  be  implied, 
if,  after  receiving  money  to  buy  land, 
the  recipient  uses  the  money  for  other 
purposes,  and,  substituting  his  own 
money  for  that  furnished  to  him,  pays 
for  the  land,  intending  to  make  the 
payment  for  the  other  person.  140/640 
(4)    (79  S.  E.  572). 

Resulting  trust  arising  from  pay- 
ment of  purchase-price  is  not  created, 
unless  price  is  paid  either  before  or 
at  time  of  purchase.  140/765  (3)  (79 
S.  E.  852). 

Where  A  and  B  jointly  buy  land,  each 
paying  one-half  of  purchase  money,  and 
title  is  taken  in  name  of  third  party, 
trust  in  favor  of  A  and  B  will  be  im- 
plied; and  where  B  subsequently  goes 
into  possession  to  exclusion  of  A,  court 
of  equity  will  decree  A  to  be  tenant  in 
common  with  B  to  extent  of  one-half 
undivided  interest.  149/475  (1)  (100 
S.  E.  635). 

Petition  alleging  that  plaintiffs  and 
deceased  brother  had  agreed  to  buy 
and  hold  certain  land  in  common,  that 
plaintiffs  had  made  payments,  not 
knowing  -that  title  was  in  deceased  in- 
dividually, with  prayer  for  enforce- 
ment of  trust,  stated  cause  of  action 
to  enforce  implied  trust.  146/431  (3) 
(91  8.  E.  405). 

Hesultiug  trust  which  arises  solely 
from  payment  of  purchase  price  is  not 
created  unless  purchase  price  is  paid 
either  before  or  at  time  of  purchase. 
146/822   (92  S.  E.  635). 

Where  purchaser  of  land  took  bond 
for  title,  and  being  unable  to  pay 
balance  of  price  agreed  with  third  per- 
son that  latter  should  pay  balance, 
that  he  and  original  purchaser  should 
own  land  as  tenants  in  common,  and 
that  deed   should  be   taken   conveying 


property  to  them,  and  third  person  had 
property  conveyed  to  stranger  and  by 
latter  reconveyed  to  himself,  implied 
trust  arose  in  favor  of  original  pur- 
chaser, who  had  surrendered  his  bond 
for  title,  and  he  was  entitled  to  de- 
cree establishing  his  right  as  tenant 
in  common  and  owner  of  undivided  one- 
half  interest  in  property.  148/770  (1) 
(98  S.  E.  262). 

Where  note  of  merchant  was  sent 
through  bank  for  collection,  and  he 
wrote  to  original  payee,  inclosing 
new  note  for  amount  due  and  request- 
ing payee  to  help  him  along  and  send 
check  in  time  to  pay  note,  and  check 
was  sent  with  statement  that  it  was  to 
take  care  of  such  note,  and  check  was 
deposited  to  his  credit,  amount  so  re- 
ceived constituted  trust  fund,  and  was 
not  subject  to  garnishment  by  other 
creditors.  19  App.  61  (90  S.  E.  975). 
G-uardian:  Where  infant  sought  to  estab- 
lish resulting  trust  in  land  belonging 
to  her  mother's  estate  purchased  by 
her  uncle,  who  subsequently  became 
her  guardian,  there  being  no  fiduciary 
relation  between  parties  at  time  of 
purchase  and  no  contractual  relation 
of  principal  and  agent,  refusal  of  in- 
structions based  on  theory  existing  fidu- 
ciary relation  was  proper.  146/528  (1) 
(91   S.   E.   772). 

Where  one  was  guardian  for  his  chil- 
dren and  had  funds  in  his  hands  be- 
longing to  them,  if  he  used  such  funds 
to  purchase  lands,  though  he  took  deed 
conveying  land  to  himself,  equity  would 
impress  property  with  a  trust  character 
in  favor  of  the  children,  in  suit 
brought  by  them  for  purpose  of  hav- 
ing trust  declared.  149/371  (1)  (100 
S.  E.  101). 

If  guardian  bought  lands  with  funds 
which  ho  procured  by  effecting  loan 
from  third  person,  or  in  any  way  in- 
dependently of  trust  funds,  and  with 
borrowed  money  purchased  land,  though 
he  might  have  subsequently  used  trust 
funds  to  repay  loan,  no  trust  was  fast- 
ened upon  the  property,  unless  borrow- 
ing was  done  with  intent  to  subsequent- 
ly repay  it  with  trust  funds.  149/371 
(*l-a)   (ioo  S.  E.  101). 
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Fact  that  guardian  had  used  funds 
belonging  to  his  children  to  make  im- 
provements upon  land  which  he  had 
purchased  in  his  own  name  would  not 
have  effect  of  creating  implied  trust 
upon  property  thus  improved.  149/371 
(2)  (100  S.  E.  101). 
Husband:  Where,  before  married  wom- 
an *s  act,  married  woman  received 
gift  of  money  from  her  father  and  de- 
livered it  to  her  husband  to  buy  home, 
which  he  bought,  taking  title  in  his 
own  name  without  her  consent,  such 
title  was  impressed  with  an  implied 
trust  in  her  favor.  143/607  (2)  (85 
S.  E.  852) . 

If  husband  uses  money  of  wife,  with 
or  without  her  consent,  and  thereby 
acquires  title  in  himself  to  property, 
third  persons  who  bona  fide  take  title 
for  value  to  such  property  will  be  pro- 
tected. 145/184,  185  (7-a)  (88  9.  E. 
949). 

Where  father  made  voluntary  con- 
veyance of  land  to  his  daughter  and 
her  husband,  who  later  became  bank- 
rupt, there  being  no  circumstances 
having  the  effect,  as  between  husband 
and  father,  of  preventing  husband's 
acquisition  of  an  interest  in  the  land 
as  a  gift  from  the  father,  the  interest 
vested  in  the  husband  was  not  charged 
with  trust  in  favor  of  daughter.  261 
Fed.  70  (2);  s.  c.  171  C.  C.  A.  666. 

Equitable  petition  containing  no 
specific  allegation  that  petitioner's 
earnings  prior  to  marriage  actually  con- 
stituted the  purchase  money,  or  any 
part  thereof,  of  real  estate  referred  to, 
failed  to  allege  essentials  of  resulting 
trust.     148/25,  27   (2)    (95  S.  E.  673). 

Where  husband,  acting  as  agent  for 
wife,  exchanged  tract  of  land  belong- 
ing to  her  for  another  tract,  but  took 
title  in  himself  to  land  so  purchased, 
wife,  upon  discovering  such  fact,  would 
be  entitled  to  have  Vesulting  trust  de- 
clared.    147/657  (1)    (95  8.  E.  238). 

Petition  here,  in  suit  to  establish  re- 
sulting trust  in  land  purchased  by  hus- 
band for  his  wife  since  deceased,  was 
defective  as  to  description  of  land. 
147/657,  658    (4-a)    (95  S.   E.   238). 

Petition  here  in  suit  to  establish  re- 
sulting trust  in  land  purchased  by  hus- 
band for  wife  since  deceased  was  de- 
fective in  failing  to  distinctly  allege 
and  setting  forth  clause  of  conveyance 


of  interest  in  property  to  petitioners; 
allegations  were  inconsistent,  irrecon- 
cilable, and  confused.  147/657,  658 
(4-b)  (95  8.  E.  238). 

Petition  here  in  suit  to  establish  re- 
sulting trust  in  land  purchased  by  hus- 
band for  wife  since  deceased  was  de- 
fective in  that  prayers  for  relief  were 
utterly  irreconcilable,  conflicting,  and 
confused  as  to  quantity  of  interest  in 
land  claimed  by  petitioners  and  the 
time  of  its  enjoyment,  and  as  to  remedy 
sought.  147/657,  658  (4-c)  (95  8.  E. 
238). 

Where  funds  of  married  woman  are 
invested  in  land  by  her  husband,  who 
takes  deed  from  vendor  in  his  own 
name,  husband,  under  such  circum- 
stances, will  take  only  the  legal  title, 
equitable  title  being  in  the  wife. 
148/112  (1)   (95  8.  E.  968). 

Where  husband  holding  legal  title  to 
land  in  which  he  had  invested  funds 
belonging  to  his  wife,  without  any  new 
consideration,  makes  deed  conveying 
property  to  his  wife  for  life,  with  re- 
mainder to  her  children  by  him,  and 
if  there  be  none  then  to  his  heirs  at 
law,  and  wife  accepts  deed  and  retains 
possession  thereunder,  such  deed  is  bind- 
ing upon  wife,  unless  attacked  for 
fraud  or  other  legal  cause.  148/112 
(2)    (95  8.  E.  968). 

Where  wife  makes  no  attempt  to 
set  aside  deed  to  her  from  her  hus- 
band conveying  lands  in  which  he  had 
invested  her  funds  to  her  for  life,  with 
remainder  to  her  children  by  him,  but 
makes  will  purporting  to  dispose  of 
hep  property  generally  in  manner  dif- 
ferent from  that  provided  by  the  deed, 
and  devisee,  being  person  not  alleged 
to  be  one  who  would  take  under  the 
deed,  seeks  to  recover  interest  in  land 
embraced  in  the  deed,  and  in  his  peti- 
tion sets  out  the  deed,  but  does  not 
seek  to  reform  it  or  attack  it  for  fraud, 
there  is  no  error  in  dismissing  the  peti- 
tion on  general  demurrer.  148/112  (3) 
(95  8.  E.  968). 

Where  wife  advances  money  to  hus- 
band wiiich  is  used  in  paying  purchase 
price  of  land  and  in  making  improve- 
ments thereon,  and  wife  sues  husband 
for  such  money  and  obtains  judgment, 
her  election  thus  exercised  to  treat  ob- 
ligation of  husband  as  debt  will  bar 
her  from  setting  up  equitable  interest 
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in  the  land  on  basis  of  implied  trust, 
or  upon  basis  of  having  purchased  from 
her  husband,  with  the  money,  an  in- 
terest in  the  land.  148/146  (2)  (95  S. 
E.  968). 

Where  husband  buys  land  and  takes 
title  in  his  own  name,  wife  can  not  in 
equity  establish  implied  trust  and  re- 
cover undivided  interest  in  such  land 
by  showing  that  portion  of-  purchase 
price  was  paid  from  fruits  of  her 
labor;  she  must  show  that  some  definite 
portion  of  the  purchase  price  was  paid 
by  her  from  her  separate  estate.  149/ 
581  (101  S.  E.  582). 

Investment:  Nonsuit  was  error  in  suit 
for  accounting,  where  plaintiffs'  peti- 
tion and  evidence  showed  that  they 
had  obtained  an  option  to  purchase 
land,  that  defendant  furnished  the 
money,  that  the  profits  were  to  be 
divided,  that  defendant  took  title  to 
the  land,  denied  any  interest  in  plain- 
tiffs, and  resold  the  land.  18  App.  631 
(90  S.  E.  74). 

Option:  Where,  in  action  for  partner- 
ship accounting,  *  auditor  found  that 
property  devised  was  impressed  with 
implied  trust  in  favor  of  partnership, 

2. 

Creditors:  Transfer  of  substantially  all 
the  assets  of  debtor  company  was 
fraud  on  creditors  such  as  made  trans- 
feree company  trustee  ex  maleficio  as 
to  such  creditors  to  extent  of  value 
of  assets.     143/254  (84  S.  E.  444). 

Heir:  Insanity  or  incapacity  to  contract 
on  part  of  mother  will  not  furnish 
cause  for  her  son,  who  claims  to  be 
her  prospective  heir,  to  maintain  dur- 
ing her  life  an  action  to  reform  deed 
made  by  her,  or  to  obtain  decree  im- 
pressing with  trust  in  her  favor  prop- 
erty conveyed.  145/103  (2)  (88  8.  E. 
564). 

Illiterate  person:  Where  illiterate  per- 
son conveyed  property  to  wife  in  re- 
liance on  false  statements  of  her  and 
her  father,  and  the  wife  sold  the  prop- 
erty, the  father  was  necessary  party 
to  action  to  compel  them  to  turn  over 


option  given  plaintiff  of  confirming 
legal  title  by  payment  of  purchase 
money  was  not  subject  to  criticism. 
147/178,  179  (3)  (93  S.  E.  289). 
Pleading:  Dismissal  of  petition  in  suit 
to  declare  plaintiffs  owners  of  half 
interest  in  certain  land,  legal  title  to 
which  was  in  defendant,  but  which  it 
is  alleged  defendant  took  with  knowl- 
edge of  the  equitable  rights  of  plain- 
tiffs, for  failure  to  show  any  equitable 
right  in  plaintiffs,  was  proper.  142/201 
(82  S.  E.  545). 

Where  verdict  and  decree  awarded 
plaintiffs  entire  interest  in  certain  land, 
and  under  the  pleadings  and  evidence 
they  were  entitled  to  only  a  two-third's 
interest,  judgment  must  be  reversed. 
146/431  (4)   (91  S.  E.  405). 

Petition  here  construed  and  held  to 
set  forth  cause  of  action  for  recovery 
of  plaintiff's  share  or  pro  rata  part 
of  proceeds  arising  from  sale  of  parcels 
of  land  sold  by  defendant;  for  reforma- 
tion of  deed  executed  by  plaintiff  to 
defendant  in  so  far  as  it  affected  his 
undivided  interest  in  the  land  not  dis- 
posed of  by  defendant;  and  for  injunc- 
tion.    148/499  (97  8.  E.  71). 


proceeds  of  sale,  part  of  which  the 
father  held.  142/357,  358  (2)  (82  8. 
E.  1057). 
Sheriff's  sale:  Plaintiff  in  execution 
who,  at  instance  of  defendant  in  exe- 
cution in  possession  of  land  under  deed, 
bids  off  land  at  sheriff's  sale,  under 
parol  agreement  with  defendant  that 
he  will  buy  in  land  and  take  sheriff's 
conveyance  for  benefit  of  defendant 
and  allow  defendant  to  redeem  upon 
payment  of  judgment,  and  who  dis- 
courages bidding  by  stating  that  he 
is  bidding  in  behalf  of  defendant,  holds 
as  trustee  for  latter  such  title  as  he 
derives  from  sheriff^  and,  on  being  paid 
or  tendered  amount  of  judgment  with 
interest,  may  be  compelled  by  decree 
to  convey  premises  to  defendant  in 
execution  by  release  or  quitclaim  deed. 
149/727    (2)    (102  8.  E.  27). 


Oeneral  Note. 


Agreement  to  make  will:  Where  one 
who  promised  to  make  a  will  with 
devise    of    specific    property,    as    com- 


pensation for  services,  makes  will, 
which  is  probated,  devising  such  prop- 
erty to  a  third  person,  equity  will  im- 
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press  a  trust  upon  the  property  which 
will    follow    into    hands    of    personal 
representative  or  devisee  of  promisor. 
145/682   (2)    (89  S.  E.  749). 
Petition,  seeking  to  enforce  alleged  trust, 


was  demurrable  where  it  failed  to  show 
express  trust  valid  under  section  3733, 
or  implied  trust  under  this  section,  or 
parol  trust  enforceable  by  plaintiffs. 
143/647   (85  S.  E.  838). 


§  3740.  (§  3160.)  Between  near  relatives  gift  presumed. 


Parent:  Where,  in  action  to  establish 
resulting  trust,  plaintiffs  did  not  prove 
that  they  paid  any  definite  part  of  the 
purchase-price   of  land,  title  to   which 

§  3741.  (§  3161.)  Parol  evidence. 

Judgment:  Where  owner  of  property 
conveys  to  another  against  whom  there 
is  valid  outstanding  judgment  at  time, 
for  sole  purpose  of  putting  title  in 
grantee  so  that  he  may  sell  or  pledge 
property  for  purpose  of  raising  money 
to  pay  over  to  owner,  lien  of  judgment 
will  not  attach  and  make  property  sub- 
ject as  against  claim  duly  filed  by 
owner  of  equitable  interest.  148/410 
(1)   (96  S.  E.  872). 

Parent:  Parol  testimony  is  admissible  to 
show  that  landowner  conveyed  to  his 


was  taken  in  their  mother's  name,  who 
devised  it  to  defendant,  evidence  was 
insufficient.  142/436  (2)  (83  S.  E. 
122). 


mother  merely  to  enable  her  to  convey 
to  his  daughter.  146/421  (1)  (91  S. 
E. 


Petition  here  construed  and  held  to  set 
forth  cause  of  action  for  recovery  of 
plaintiff's  share  of  pro  rata  part  of 
proceeds  arising  from  sale  of  parcels 
of  land  sold  by  defendant;  for  reforma- 
tion of  deed  executed  by  plaintiff  to 
defendant  in  so  far  as  it  affected  his 
undivided  interest  in  the  land  not  dis- 
posed of  by  defendant;  and  for  in- 
junction.    148/499  (97  S.  E.  71). 


AETICLE  2. 
Of  Trustees ;  Their  Appointment,  Powers,  etc. 
3743.  (§  3163.)  Trustees  appointed,  etc. 


Existence  of  trust:  Appointment  of 
trustee  at  time  when  no  trust  existed 
was  inoperative,  and  did  not  authorize 


him  to  bring  suit  as  trustee.  144/115, 
116  (2)  (B6  8.  E.  235). 


§  3744.  (§  3164.)  Proceeding  at  chambers. 


Life  tenant,  though  one  of  the  bene- 
ficiaries under  a  conveyance  in  trust, 
was  legally  qualified  to  be  trustee,  at 
least  for  other  cestuis  que  trust,  under 
appointment  of  judge  of  superior  court. 
148/712   (3)    (98  8.  E.  472). 

Bemoval:  Where  contrary  does  not  ap- 
pear from  record,  it  will  be  presumed 
that  judge  of  superior  court,  in  remov- 
ing trustee  under  a  deed  and  appoint- 


ing a  successor,  acted  with  all  neces- 
sary jurisdictional  requisites.  148/712 
(4)  (98  8.  E.  472). 
Vacancy:  Where  there  was  valid  trust 
as  to  entire  fee  in  premises,  removal 
of  trustee  created  vacancy  which  judge 
of  superior  court  was  authorized  to  fill 
by  appointment  of  successor  at  cham- 
bers.    148/712  (2)  (98  8.  E.  472). 


§  3751.  (§  3168.)  Returns  to  ordinary. 


Public  trusts:  Trustees  whose  duty  it  is 
to  manage  religious,  charitable,  educa- 
tional, or  other  public  trusts,  are  not 


required  to  make  returns  to  the  ordi- 
nary.    146/68   (1)    (90  8.  E.  382). 
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§  3753.  (§  3170.)  Duty  of  trustees. 

Expenses:  It  was  not  error  to  allow  trus- 
tee reimbursement  from  trust  estate 
for  e:fpenses  in  defending  action  to  set 


aside  trust  deed. 
E.  670). 


149/601   (3)   (101  S. 


§  3754.  (§  3171.)  Power  of  sale  extends  to  what. 


Fee-simple:  Power  of  sale  in  trust  deed 
empowering  the  trustee  as  often  as  he 
may  think  and  deem  best,  to  sell  and 
reinvest  proceeds  or  to  exchange  the 
same  and  execute  titles  therefor  and 
to  receive  and  accept  titles,  all  to  be 
done  without  any  order  of  court,  au- 
thorized trustee  to  sell  entire  estate  in 
land,  and  hence  substituted  trustee 
conveyed  fee  simple  title  to  grantee  by 
her  deed.     148/712  (5)   (98  S.  E.  472). 

Life  estate:  Provision  of  trust  deed  em- 
powering trustee  to  sell  trust  estate 
conferred  power  to  sell  interest  of 
life  tenant  in  land  in  which  she  had 
reinvested    the    trust    fund,    and    pur- 


chaser at  second  sale  and  his  succes- 
sors acquired  title  to  life  estate. 
147/5,  6  (3)   (92  S.  E.  514). 

Personal  trust:  Power  conferred  on  per- 
son, who,  at  time  of  exercise  thereof, 
may  hold  particular  office,  attaches  to 
individual  and  not  to  office.  143/756 
(3)   (85  S.  E.  917). 

Pleading:  Under  allegations  of  petition 
here  praying  cancellation  of  deed  and 
that  petitioner  recover  possession  of 
lands  conveyed  by  such  deed,  petitioner 
was  not  entitled  to  relief  prayed  for, 
and  court  did  not  err  in  dismissing  the 
petition  on  demurrer.  148/117  (95  S. 
E.  980). 


J<  3755.  (§  3172.)  Sales  by  trustees. 


Gliambers:  Where  executrix,  as  trustee 
and  guardian,  was  authorized  to  sell 
land  without  order  of  court,  it  was  im- 
material whether  order  authorizing 
sale  was  legally  obtained  in  vacation. 
142/147   (82  S.  E.  539). 

Judge  of  superior  court  had  juris- 
diction at  chambers  to  order  sale  of 
trust  estate,  on  petition  of  trustee. 
146/536,  537   (2)    (91  S.  E.  556). 

Construction:  Deed  by  trustee  con- 
strued as  if  language  of  will  appoint- 
ing executrix  trustee  of  the  property 
was  incorporated  therein.  142/147 
(S2  S.  E.  539). 

Order:  Where  will  vested  in  executrix, 
as  trustee  and  guardian,  full  power  to 
sell  testator's  property,  she  was  au- 
thorized to  sell  and  execute  convey- 
ance without  order  of  court.  142/147 
(82  S.  E.  539). 

Where  will  created  life  estate  in 
widow  of  testator,  with  remainder  to 
his  children,  and  widow,  who  was 
named  as  executrix,  sold  property  of 
estate  at  private  sale  without  order 
authorizing  sale,  her  deed  conveyed 
only  the  life  estate,  and  did  not  divest 


the   children    of   their   interest   in    the 
remainder.     148/44  (2)   (95  8.  E.  682). 

Prescription:  Where  interest  of  a  life 
tenant  in  land  was  sold  "by  trustee  who 
represented  both  the  life  and  remainder 
interests,  prescription  began  to  run  in 
favor  of  the  buyer  and  his  successors 
in  title  from  the  date  of  the  pur- 
chase. 148/376,  377  (4)  (96  S.  E. 
863). 

Remainder:  Deed  of  land  in  trust  for 
grantor's  daughters  for  life,  with  re- 
mainder to  their  children,  on  death  of 
one  without  children  to  vest  in  other 
daughter,  or  in  case  of  her  death  in 
her  children,  and  on  death  of  both 
without  children  to  grantor's  other 
children,  created  trust  beyond  daugh- 
ter's life  estate,  and  embraced  the  es- 
tate in  remainder  given  to  children  of 
daughters  who  might  survive  their 
parent.     146/536  (1)   (91  8.  E.  556). 

Where  application  for  leave  to  sell 
land  was  solely  as  trustee  for  life 
tenant,  order  authorizing  sale  applied 
only  to  the  life  estate.  148/376,  377 
(3)    (96  8.  E.  863.) 


§  3762.  (§  3179).  Purchaser  with  notice. 


Record  of  a   deed   to  a   wife  as  trustee 
for  her  children,  which  deed  was  made 


by  the  purchaser  at  an  invalid  sheriff 's 
sale,  was  not  constructive  notice  to   r. 
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subsequent  purchaser  from  the  hus- 
band and  wife  as  individuals,  where 
they   held    title   prior   to   the   sheriff's 


sale  and  remained  in  possession  there- 
after.    141/6;-),  66  (4)    (80  S.  E.  462). 


§  3765  (a).  Lawful  investments  for  fiduciaries,  insurers,  etc.  IFarm 
loan  bonds  issued  by  federal  land  banks  or  joint  stock  land  banks,  under 
an  Act  of  Congress  approved  July  17th,  1916,  entitled  ''An  Act  to  pro- 
vide capital  for  agricultural  development,  to  create  standard  forms  of 
investment  based  upon  farm  mortgage,  to  equalize  rates  of  interest  upon 
farm  loans,  to  furnish  a  market  for  United  States  bonds,  to  create  gov- 
ernment depositories  and  financial  agents  for  the  United  States,  and  for 
other  purposes,"  shall  be  lawful  investments  for  savings  bank  deposits, 
for  all  fiduciary  and  trust  funds,  and  for  the  funds  of  insurance  compa- 
nies and  savings  and  loan  associations.  Said  farm  loan  bonds  shall  be 
accepted  as  security  for  all  }  ublic  deposits  on  the  same  terms  as  any 
bonds  for  which  the  faith  of  the  United  States  is  pledged.] 

Acts  1918,  p.  160. 

§  3768.  (§  3184.)  Following  funds. 


Parties:  Where  illiterate  person  con- 
veyed property  to  wife  in  reliance  on 
false  statements  of  her  and  her  father, 
and  wife  sold  the  property,  the  father 

§  3770.  (§  3168.)  Lien. 

145/608,  610   (89 


was  necessary  party  to  action  to  com- 
pel them  to  turn  over  proceeds  of  sale, 
part  of  which  father  held.  142/357, 
358   (2)    (82  S.  E.  1057). 


Cited  and  applied. 
S.   E.  681). 

§  3774.   (§  3190.] 

Cited  and  applied. 
S.   E.  681). 


Acceptance  of  trust. 

145/608,  610   (89 


S  3775.  (§  3191.)  Extent  of  trustee's  estate. 


Fee  simple:  Under  will  giving  land  to 
son  in  trust  for  his  wife  and  her  chil- 
dren, and  at  his  death  to  be  property 
of  his  children,  the  children  took  a 
vested  interest  in  the  property  devised 
during  life  of  trustee,  becoming  fee 
simple  estate  upon  his  decease.  146/784 
(92  8.  E.  531). 

Heirs:  Where  children  of  testamentary 
trustee  took  vested  interest  in  property 
devised,  which  interest  consisted  of 
equitable  title  during  his  life,  becom- 
ing fee  simple  estate  upon  his  decease, 
heirs  of  trustee's  children  would  in- 
herit interest  of  such  children  who  pre- 
deceased trustee  and  died  intestate. 
146/784   (92  S.  E.  531). 

Life  estate:  Under  will  giving  land  to 
son  in  trust  for  his  wife  and  her  chil- 


dren, and  at  his  death  to  be  property 
of  his  children,  the  gift  over  did  not 
prevent  interest  of  the  children  from 
becoming  vested  upon  death  of  trustee, 
but  operated  to  postpone  enjoyment  of 
full  fee  simple  title  until  death  of 
such  trustee.  146/784  (92  S.  E.  531). 
Bemainder:  Estates  in  remainder  are 
purely  legal,  so  that  trust  created  by 
deed  here  did  not  apply  to  them. 
144/115   (1)   (86  8.  E.  235). 

Deed  of  land  in  trust  for  grantor's 
daughters  for  life,  with  remainder  to 
their  children,  on  death  of  one  without 
children  to  vest  in  other  daughter,  or 
in  case  of  her  death  in  her  children, 
and  on  death  of  both  without  children 
to  grantor's  other  children,  created 
trust   beyond    daughters'    life     estate. 
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and  embraced  the  estate  in  remainder 
given  to  children  of  daughters  who 
might  survive  their  parent.  146/536 
(1)  (91  S.  E.  556). 

Under  trust  deed  creating  in  grantee 
life  estate,  with  remainder  to  her  sur- 
viving children,  trustee  represented 
only   the  life  estate  and   not   the  re- 

§  3777.  (§  3193.)  Compensation. 

Expenses:  It  was  not  error  to  allow 
trustee  reimbursement  from  trust  es- 
tate for  expenses  in  defending  action 


mainder   interest.     147/5,   6   (1-a)    (92 
S.   E.  514). 

Construing  order  of  court  appoint- 
ing trustee,  in  connection  with  peti- 
tion here,  appointment  extended  to  en- 
tire estate,  and  appointee  became 
trustee  for  life  tenant  and  remainder- 
men.    148/376,  377  (2)   (96  8.  E.  863). 


to  set  aside  trust  deed. 
(101  S.  E.  670). 


149/601    (3) 


§  3778  (a).  Requirement  of  bond  where  excused  by  creator  of  trust. 

[In  all  cases  where  a  trust  for  minors,  or  persons  sui  juris,  or  spend- 
thrifts, has  been  created  by  will,  deed,  contract  or  otherwise,  and  the 
trustee  is  by  said  creative  instrument  excused  from  giving  bond,  [or  is 
not  required  to  give  bond,]  (a)  that  the  cestui  que  trust,  or  his  personal 
of  property  guardian,  may,  as  a  matter  of  protective  right,  require  a  good 
and  solvent  bond  to  be  given  by  said  trustee,  payable  to  the  ordinary  of 
the  county  of  said  cestui  que  trust's  residence,  in  double  the  value  of  the 
personal  properly  held  by  said  trustee.] 
Acts  1918,  pp.  234,  235.     (a)  Acts  1919,  p.  384. 

§  3778  (b).  Rule  nisi  and  rule  absolute;  suit  for  breach.  [Upon  appli- 
cation of  the  cestui  que  trust  by  petition  to  the  superior  court  of  the 
county  of  the  residence  of  such  trustee,  setting  forth  the  trust,  and  the 
terms  on  which  the  same  is  held,  the  judge  of  said  court  shall  issue  a 
rule  nisi  directed  to  the  said  trustee,  requiring  him  to  answer,  under  oath, 
the  value  of  the  personalty  held  by  him,  together  with  an  itemized  state- 
ment thereof,  and  upon  it  being  made  to  appear  upon  the  hearing  that 
such  trustee  has  in  his  possession  personal  property,  of  which  the  cestui 
que  trust  is  the  beneficiary,  and  that  the  trustee  is  acting  as  such  without 
bond,  the  court  shall  pass  a  rule  absolute,  requiring  the  trustees  within 
twenty  days  to  execute  and  deliver  to  the  ordinary  of  the  county  of  the 
residence  of  the  cestui  que  trust  a  good  and  sufBcient  bond,  [to  be  ap- 
proved by  said  ordinary,]  (a)  in  double  the  value  of  the  personal  prop- 
erty so  held  by  said  trustees,  conditioned  to  faithfully  account  for  the 
trust  property  in  his  hands,  together  with  the  income  therefrom,  in  con- 
formity to  the  terms  of  the  trust.  And  for  any  breach  of  such  bond,  suit 
may  be  maintained  in  the  name  of  the  ordinary  suing  for  use  of  the  bene- 
ficiary of  said  trust.  A  copy  of  said  petition,  together  with  the  rule  nisi 
thereon,  shall  be  served  upon  the  trustee  not  less  than  ten  days,  nor  more 
than  thirty  days,  before  the  hearing  thereon.     The  hearing  on  said  rule 
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nisi  may  be  before  the  judge,  either  in  open  court  or  at  chambers,  and 
may  be  had  either  in  term  time  or  vacation.] 
Acts  1918,  p.  235.     (a)  Acts  1919,  p.  385. 

§  3778  (c).  Trusts  to  which  applicable.  [The  provisions  of  this  law 
shall  apply  to  all  trusts  heretofore  created,  as  well  as  any  that  may  here- 
after be  created  in  this  State.] 

Acts  1918,  p.  236. 

§  3778  (d).  Removal;  delivery  to  new  trustee;  contempt.  [Should  the 
said  trustee  fail  to  comply  with  said  rule  absolute,  and  file  and  have  ap- 
proved said  bond  within  the  time  stated,  then  he  shall  be  removed  from 
said  office  of  trustee  by  the  judge  of  the  superior  court,  and  a  new  trustee 
shall  be  named  by  the  judge,  who  shall  give  bond  as  ordered,  and  the 
judge  of  the  said  court  shall  order  the  removed  trustee  to  immediately 
deliver  to  such  new  trustee  the  trust  property  in  his  hands.  For  a  fail- 
ure to  comply  with  this  order,  he  shall  be  held  and  adjudged  in  contempt 
of  the  court.] 

Acts  1918,  p.  236. 

§  3778  (e).  Oosts  and  premium.  [The  costs  of  court,  as  well  as  the  ex- 
penses and  annual  premium  upon  said  bond,  shall  be  paid  by  the  trustee 
fr  m  the  funds  in  his  hands  as  such  trustee.] 

Acts  1918,  p.  236. 

§  3778  (f).  Ordinary's  fee.  [The  ordinary  of  the  county  receiving, 
filing,  approving  and  recording  said  bond  shall  be  entitled  to  a  fee  of  two 
dollars,  to  be  paid  by  said  trustee.] 

Acts  1918,  p.  236. 

§  3778  (g).  Record.  [The  petition,  answer  and  orders  of  the  superior 
court  heretofore  provided  for  shall  be  recorded  in  full  on  the  minutes 
of  said  eour^,  and  the  bond  provided  for  shall  be  recorded  by  the  ordi- 
nary approving  the  same  on  the  minutes  of  his  court.] 

Acts  1918,  p.  236. 

S  3778  (h).  Annual  retufns;  removal  on  default.  [The  said  trustee 
shall  annually  on  or  before  the  first  day  of  May,  after  the  giving  of  said 
bond,  file  with  the  ordinary  of  the  county  where  said  bond  is  recorded,  a 
full  statement  of  all  receipts  and  disbursements,  and  a  full  statement  and 
schedule  of  all  property  in  his  hands  as  such  trustee,  which  report  shall 
be  verified  by  the  oath  of  said  trustee.  And  upon  failure  to  so  file  the 
said  statement  he  shall  be  removed  by  the  judge  of  the  superior  court 
of  the  county  of  his  residence,  upon  petition  of  the  cestui  que  trust,  or 
his  personal  or  property  guardian,  and  a  new  trustee  shall  be  appointed 
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by  said  court,  and  said  court  shall  order  the  old  trustee  to  deliver  to  said 
new  trustee  all  property  of  the  estate  in  his  hands,  and  for  failure  so  to 
do,  said  old  trustee  shall  be  held  and  adjudged  in  contempt  of  court.] 
Acts  1918,  p.  236. 

§  3778  (i).  Compensation.  [Nothing  in  this  law  shall  be  construed  to 
change,  modify  or  increase  the  compensation  of  trustees,  either  as  now 
provided  by  law  or  as  may  be  provided  for  by  the  instrument  creating 
the  trust.] 

Acts  1918,  p.  237. 


ARTICLE  3. 
Of  Trusts  and  Trustees. 
§  3780.  (§  3196.)  When  court  will  declare  one  a  trustee. 

Cited   and   applied.     140/640,    647    (79 
S.  E.  572). 


§  3782.  (§  3198.)  Limitation. 

Continuing:  Trusts  intended  by  courts 
of  equity  not  to  be  reached  or  affected 
by  statute  of  limitations  are  those 
technical,  continuing  trusts  which  are 
not  at  all  cognizable  at  law,  but  fall 
within  the  proper,  peculiar,  and  ex- 
clusive jurisdiction  of  courts  of  chan- 
cery.    147/77   (92  S.  E.  890). 

Guardiaii:  Suit  by  ])er8ons  named  as 
minors  in  deed  conveying  to  certain 
person  as  their  guardian,  to  recover 
interest  conveyed  under  trust  deed 
from  purchaser  at  foreclosure  sale  in 
1902,  when  he  went  into  adverse  pos- 
session and  so  remained  until  com- 
mencement of  suit  in  1914,  was  barred 
by  limitations.  144/732,  733  (2)  (87 
S.  E.   1055). 

Hu8l)and:  That  petition  by  wife  against 
her  husband  and  trustee  to  enforce  her 
rights  under  deed  vesting  title  in  her 
after  three  years  if  the  husband  should 
be  guilty  of  misconduct  was  not 
brought  for  five  or  six  years  after 
such  three  years  did  not  bar  her  right 
to  recover,  where  she  had  been  in  un- 
disturbed possession,  and  did  not  dis- 
cover her  husband's  misconduct  until 
a  short  time  before  action  was  brought. 
141/448,  449  (1-f)   (81  S.  E.  118). 

Where  husband  who  invested  wife's 
separate  estate  recognized  it  as  trust 
for  her  so  long  as  she  lived,  and  after 


her  death  for  use  of  her  heirs  at  law 
so  long  as  he  lived,  limitations  as 
against  demand  for  accounting  would 
not  be  applicable,  but  where  husband  's 
administrator  attempted  to  administer 
all  property  left  by  his  intestate, 
limitations  would  begin  to  run  in  favor 
of  the  administrator,  and  suit  for  ac- 
counting commenced  against  adminis- 
trator more  than  ten  years  thereafter 
would  be  barred.  147/235  (2)  (93  8. 
E.  411). 

Action  by  wife's  administrator  with 
will  annexed  against  administrator  of 
husband  for  accounting  as  to  money  re- 
ceived by  husband  from  wife 's  separate 
estate,  between  1878  and  1903,  and  in- 
vested in  lands  in  his  own  name,  and 
other  money  not  so  invested,  and  for 
which  accounting  had  been  demanded 
by  wife,  brought  in  1917,  after  death 
of  wife  in  1913  and  death  of  husband 
in  1917,  was  not  barred*  by  statute 
where  husband  recognized  wife's  right 
until  his  death.  149/600  (2)  (101  S. 
E.  578). 
PasBive  trust:  Prescription  will  run 
against  trustee  of  passive  trust  in 
favor  of  purchaser  of  realty  at  fore- 
closure sale,  from  date  of  sale  and  ad- 
verse possession  thereunder,  though 
beneficiaries  were  minors.  144/732  (1) 
(87  S.  E.  1055). 
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§  3784.  (§  3200.)  Misapplying  trust  funds. 


Transferees:  Where  agent  for  purchase 
and  resale  of  property  fraudulently 
represented  that  purchase-price  was 
much  higher  sum  than  it  really  was, 
and  he  caused  deed  to  be  made  so  as 
to  convey  part  of  land  to  an  uncle, 
who  paid  nothing,  the  uncle  in  turn 
conveying  his   interest  to   the  agent's 

§  3785.  (§  3201.)  Tracing  assets. 

Bemaindermen:  Where  devise  was  to  A 
for  life,  with  remainder  to  children  of 
A,  and  executor  in  other  State  sold 
personalty  in  the  other  State,  and  from 
proceeds  advanced  money  to  A  and  her 
husband,  taking  from  them  mortgage 
on  other  separate  property  of  A  in  the 
estate,  conditioned  upon  repayment  to 
the  executor  of  amounts  so  advanced 
when  A  should  die,  and  after  having 
thus  procured  money  A  invested  it  in 
lands  in  this  State,  to  which  she  took 


father,  who  later  conveyed  to  pur- 
chaser for  value,  the  agent  receiving 
the  proceeds  of  this  sale,  the  uncle  and 
father  were  liable,  if  they  had  knowl- 
edge of  the  fraud,  to  account  to  the 
principals.  145/750,  751  (7)  (89  S.  E. 
1071). 


absolute  fee  simple  deed,  title  to  such 
lands  was  A's  absolutely,  unaffected 
by  any  right  of  remaindermen.  146/464 
(1-a)  (91  S.  E.  476). 

Where  life  tenant  in  personalty  un- 
der foreign  will  took  proceeds  of  sale 
advanced  to  her  and  acquired  land  in 
this  State  absolutely  unaffected  by  any 
rights  of  remaindermen,  it  descended 
on  her  death  to  her  husband  and  her 
son  as  her  heirs.  146/464  (2)  (91  S.  E. 
476). 


ARTICLE  4. 
Claims  Against  Trust  Estates. 
§  3786.  (§  3202.)  Claims  against  a  trust  estate,  etc. 

Cited.     13  App.  42,  47  (78  S.  E.  869). 

General  Note  on  Trustees. 


Parties:  That  a  trustee  was  named  in 
a  deed  from  husband  to  trustee  for 
benefit  of  wife  did  not  preclude  wife 
from  bringing  action  in  her  own  name 
to  enforce  her  rights  under  the  deed. 
141/448,  449  (1-h)  (81  S.  E.  118). 

When  title  to  trust  property  is  in 
named  trustees,  though  they  appear  to 
represent  unincorporated  religious  as- 
sociation, proceeding  to  foreclose  mort- 
gage executed  thereon  by  them,  in 
order  to  subject  property  to  debt  for 
which  it  is  liable,  may  be  brought  un- 
der this  section,  and  to  such  action  the 
trustees  are  the  only  necessary  par- 
ties.    149/668   (101  S.  E.   792). 


Petition:  Where  petition  in  suit  against 
unincorporated  church  contained  two 
counts,  one  founded  on  contract  and 
the  other  based  on  quantum  meruit,  but 
failed  to  describe,  any  property  or  to 
assert  a  lien  thereon,  and  declaration 
did  not  set  up  a  claim  against  a  trust 
estate,  under  this  and  the  following 
sections,  attempt  by  plaintiff  by 
amendment  to  set  up  lien  against  cer- 
tain lot  of  land  and  to  follow  proceeds 
of  sale  of  that  particular  lot  into 
another  lot  subsequently  purchased 
added  a  new  and  distinct  cause  of  ac- 
tion to  the  original  petition,  subjecting 
it  to  demurrer.  22  App.  696  (2)  (97 
S.  E.  102). 
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SEVENTH  TITLE. 

Of  Title  and  Mode  of  Conveyance. 


CHAPTER  1. 
Of  Title  by  Grant. 


ARTICLE  1. 

Grants  Generally. 

General  Note  on  Grants  and  Headrights. 


Headright  laws:  After  repeal  of  the 
headright  laws  by  Acts  1909,  page  115, 
an  applicant  could  not,  by  amendment 
to  an  application  filed  before  such 
repeal,  enlarge  the  scope  of  his  ap- 
plication by  reason  of  an  increase  in 
his  family  subsequent  to  such  repeal. 
141/148  (80  8.  E.  654). 

Where  application  for  warrant,  under 
the  headright  law,  was  caveated  by  an 
adjacent   owner,  and  the  issues  made 


were  transmitted  to  the  superior  court, 
where  the  evidence  considered  with 
the  application  insufficiently  described 
the  land  to  authorize  issuance  of  war- 
rant, nonsuit  was  properly  granted. 
141/388  (81  S.  E.  198). 
Plat:  Where  a  grant  of  land  referred  to 
a  plat  as  furnishing  the  description  of 
the  land,  the  plat  controlled  as  to 
boundaries.  141/153  (2)  (80  S.  E.  657). 


ARTICLE  3. 
Processioning. 
§  3817.  (§  3243.)  Appointment  of  processioners. 


County:  Sections  3817  et  seq.  apply  to 
land  having  county  line  as  one  of  its 
boundaries.  143/705  (1)  (85  8.  E. 
844). 

Writ  of  error  will  not  lie  to  Supreme 
Court  to  correct  judgment  of  superior 


court  in  a  proceeding  of  procession- 
ing land,  and  where  writ  of  error  in 
case  of  that  character  is  brought  to 
Supreme  Court,  it  will  be  transferred 
to  Court  of  Appeals.  146/647  (92  8. 
E.  51);  148/311  (2)   (96  S.  E.  561). 


§  3818.  (§  3244.)  What  is  processioning. 


Ejectment:  Processioning  proceeding  is 
a  summary  proceeding,  and  is  not  de- 
signed to  be  a  substitute  for  an  ac- 
tion of  ejectment.  140/245,  247  (78 
S.  E.  905). 

Evidence:  Where  land  was  described  by 
bounds,  in  litigation  between  the  grant- 
or and  a  transferee  of  the  grantee, 
the  grantor  could  testify  that  the 
boundaries  of  such  land  as  conveyed 
by  him  were  agreed  to  and  marked  out 


142/ 


and   a   practical   location    made. 
115,  116  (2)  (82  8.  E.  520). 

Where  there  was  evidence  that  plat 
attached  to  protest  to  return  of  pro- 
cessioners as  an  exhibit  was  correct 
representation  of  the  property  con- 
veyed, it  was  properly  admitted.  Id. 
115,  116  (3). 
Injunction:  Location  of  dividing  line  be- 
tween co-terminou8  owners  by  statutory 
proceeding    of     processioning     is     not 
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necessary  preliminary  to  action  ^o  en- 
join alleged  trespass,  notwithstanding 
such  disputed  land  must  be  ascertained 
in  determining  whether  trespass  was 
committed  on  plaintiff's  land  as 
described  in  petition.  147/148  (2)  (93 
8.  E.  81). 
New  line:  Established  lines  and  not  new 
ones  should  be  fixed  and  determined; 

§  3819.  (§  3245.)  Surveyor's  duty. 

Certified  plat:  Certified  copy  of  plat 
by  county  surveyor  in  processioning 
proceeding  is  prima  facie,  not  con- 
clusive, evidence  of  the  true  line  be- 
tween adjoining  landowners.  145/52 
(1)   (88  S.  E.  545). 

Charge:  This  section  is  inapplicable  to 
the  issue  before  the  court  formed  by  a 
protest  to  the  processioners '  return, 
but  the  giving  of  this  section  in  a 
charge  was  not  prejudicial  to  the  los- 


the  location  of  lines,  not  as  they  ought 
to  be,  but  as  they  actually  exist,  is 
to  be  sought.  140/360  (78  8.  E.  1057). 
Fixing  new  lines  is  not  within  power 
of  processioners,  whose  vocation  is  to 
seek  and  find  lines  already  existing, 
and  to  run  and  mark  them  again.  20 
App.  737  (1)   (93  8.  E.  236). 


ing  party,  because  in  the  trial  of  an 
issue  formed  by  a  protest  the  return  of 
processioners  is  to  be  deemed  prima 
facie  correct.  140/245,  246  (4)  (78  8. 
E.  905). 
Plat  showing  lines  run  around  land  of 
Mrs.  O.,  and  not  around  that  of  O., 
applicant  in  processioning  proceedings, 
return  of  processioners,  to  which  plat 
was  attached,  not  admissible.  140/44 
(78  S.  E.  420). 


§  3820.  (§  3246.)  Rules  in  disputed  lines. 


Agreed  line:  Disputed  boundary  line 
between  coterminous  proprietors  may 
be  established  by  oral  agreement  if 
the  agreement  be  accompanied  by  ac- 
tual possession  to  the  agreed  line,  or 
is  otherwise  duly  executed.  142/448, 
449  (7)   (83  S.  E.  200). 

Charge:  Where  facts  showed  prescrip- 
tive title  in  plaintiff,  and  defendants 
failed  to  show  that  any  of  land  in  dis- 
pute was  covered  by  deeds  introduced 
by  them,  and  failed  to  show  possession 
by  any  of  the  grantors,  it  was  error 
to  charge  in  regard  to  law  applicable 
to  disputed  land-lines  between  co- 
terminous owners.  146/439  (1)  (91  8. 
E.  407). 

Comers:  Instruction  that  if  post  was  in 
the  same  place,  or  approximately  same 
place,  as  the  original  post,  that  would 
be  the  true  corner  was  erroneous. 
143/73  (1)   (84  8.  E.  434). 

Though  course  and  extent  of  line 
itself  may  not  have  been  actually 
marked  out  upon  earth's  surface,  yet, 
if  there  should  exist  sufficient  number 
of  physically  established  comers  or 
landmarks,  mere  connecting  of  which 
by  straight  lines,  or  from  which  the 
projecting  of  courses  and  distances 
shown  by  plat  would  suffice  to  com- 
plete boundary,  it  would  be  duty  of 
processioners,  in  accordance  with  this 


section,  so  to  ascertain,  mark,  and  es- 
tablish the  same,  respecting  always  the 
rights  had  under  actual  possession  as 
defined  by  section  3822.  21  App.  604 
(1)    (94  S.  E.  824). 

Deed:  Where  it  becomes  material  to 
locate  line  between  land  in  contro- 
versy and  that  of  an  abutter,  deed  of 
such  abutter  to  one  of  the  defendants, 
conveying  abuttiug  land  and  so  de- 
scribing line  that  its  physical  location 
is  ascertainable,  is  admissible.  146/490 
(4)   (91  S.  E.  675). 

Description:  Muniments  of  title  accom- 
panied by  diagrams  or  plats  which 
might  on  paper  sufficiently  describe  and 
designate  lines  and  boundaries  of 
realty  so  as  to  render  their  ascertain- 
ment certain  will  not  of  themselves  af- 
ford the  proper  basis  for  the  services 
of  processioners.  21  App.  604  (1)  (94 
S.  E.  824). 

Duty  of  processioners  in  fixing  and  mark- 
ing anew  established  lines  is  not  to 
locate  them  as  they  originally  ought  to 
have  been  laid  out,  but  only  to  fix 
and  determine  the  boundaries  as  they 
actually  exist.  21  App.  604  (1)  (94 
8.  E.  824). 

Evidence:  Where  no  connection  was 
shown  between  plaintiff  and  third  per- 
son, witness'  testimony  as  to  the  line 
to  which  he  cut  timber  while  in  em- 
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ploy  of  such  third  person  was  inadmis- 
sible.    143/73  (4)   (84  8.  E.  434). 
Monuments:  Where  a  deed  refers  to  well- 
defined  boundaries,   the  boundaries   or 


monuments  must  prevail,  regardless  of 
whatever  else  the  deed  may  contain  as 
to  course  and  distances.  22  App.  388, 
391   (95  S.  E.  1006). 


§  3821.  (§  3247.)  General  reputation,  when  evidence. 


Cited.     146/473,  474   (91  8.  E.  553). 
Acquleecence:  Line  established  by  seven 
years  acquiescence  is  binding  on  grant- 
ees or  co-terminous  proprietors.     141/ 
597,  598  (2)   (81  S.  E.  860. 

Unascertained  or  disputed  boundary 
line  may  be  established  either  by  oral 
agreement  accompanied  by  actual  pos- 
session, or  by  acquiescence  for  seven 
years  by  acts  or  declarations  of  owners 
of  adjoining  land.     Id. 

Where  principle  that  acquiescence 
for  seven  years,  by  acts  or  declarations 
of  adjoining  landowners,  shall  estab- 
lish dividing  line,  is  applicable  under 
the  evidence,  and  the  court  under- 
takes to  give  it  in  charge  to  jury,  omis- 
sion of  the  words,  **by  acts  or  declara- 
tions of  adjoining  land  owners,'*  is 
material  error.  148/62  (1)  (95  S.  E. 
709). 

Acquiescence  by  conduct  for  period 
of  time  less  than  seven  years  will  not 
suffice  to  establish  dividing  line  be- 
tween adjoining  landowners.  146/309, 
370   (2)    (91  S.  E.  114). 

Where,  under  pleadings  and  evidence, 
there  was  question  of  whether  a  line 
had  been  established  by  acquiescence 
by  acts  and  declarations  of  parties  or 
their  predecessors,  or  by  actual  posses- 
sion of  defendants  and  their  predeces- 
sors for  term  of  seven  years,  it  was 
duty  of  court,  without  request,  to 
charge  law  on  such  subject.  148/721, 
723  (7)  (98  S.  E.  543). 
Gh&rge  applying  rules  laid  down  in  sec- 
tions 3821  and  3822  not  cause  for  new 
trial  because  court  referred  to  time  of 


acquiescence  and  actual  possession  as 
**a  term  of  years  as  the  law  pre- 
scribes*' and  **a  number  of  years," 
where  in  immediate  connection  there- 
with he  also  instructed  in  the  language 
of  such  sections  that  acquiescence  or 
actual  possession  must  exist  for  seven 
years.     140/245   (2)   (78  S.  E.  905). 

Charge  here  defining  acquiescence 
was  not  erroneous.  143/95  (1)  (84  S. 
E.  370). 

Under  evidence  here  court  should 
have  charged  that  acquiescence  for 
seven  years  by  acts  or  declarations  of 
adjoining  owners  shall  establish  divid- 
ing line.     144/147   (1)    (86  S.  E.  315). 

Charge  was  erroneous,  where  it  de- 
prived defendant  of  defense  based  on 
plaintiff's  acquiescence  in  line  which 
defendant  insisted  was  the  true  line. 
Id. 

Where  principle  of  law  embodied  in 
this  section  is  applicable  under  the 
evidence,  and  court  undertakes  to  give 
it  in  charge  to  jury,  it  should  be  given 
substantially  if  not  literally;  this 
requirement  was  not  met  where  words 
'*by  acts  or  declarations  of  adjoining 
landowners"  were  omitted  from 
charge.  147/224  (1)  (93  S.  E.  199). 
Co-terminous  owners:  Where  co-terminous 
landowners,  by  parol  agreement,  fix 
line  between  them  and  exercise  acts 
of  ownership  over  their  respective 
tracts  up  to  the  agreed  line,  one  of 
them  will  not  afterwards  be  heard  to 
deny  his  assent  to  the  agreement. 
146/473   (1)    (91  S.  E.  553). 


§  3822.  (§  3248.)  Adverse  possession. 


Agreed  line:  Charge  that  parol  agree- 
ment between  co-terminous  owners  as 
to  boundary  line  operates  to  establish 
a  line  where  the  boundary  line  is  un- 
ascertained, unsettled,  and  not  agreed 
to  between  the  parties,  and  is  dis- 
puted, was  not  erroneous  as  amounting 
to  ruling  that  parol  agreement  was  not 
binding  unless  line  was  disputed,  not- 
withstanding   it    may    have    been    un- 


ascertained or  unsettled  and  not  agreed 
to  between  the  parties.  148/616  (1) 
(97  S.  E.  676). 

Parol  agreement  between  two  adjoin- 
ing landowners  that  certain  road 
should  be  dividing  line  between  them 
is  valid  and  binding  as  between  them, 
if  agreement  is  accompanied  by  posses- 
sion of  agreed  line  or  is  otherwise  duly 
executed,  and  a  boundary  lirfe  between 
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two  tracts  is  indefinite,  unascertained 
or  disputed.  20  App.  737  (2)  (93  S. 
E.  236). 

Gharge  applying  rules  laid  down  in 
sections  3821  and  3822  not  cause  for 
new  trial  because  court  referred  to 
time  of  acquiescence  and  actual  pos- 
session as  **a  term  of  years  as  the  law 
prescribes ' '  and  *  *  a  number  of  years,  *  * 
where  in  immediate  connection  there- 
with he  also  instructed  in  the  language 
of  such  sections  that  acquiescence  or 
actual  possession  must  exist  for  seven 
years.     140/245  (2)    (78  8.  E.  905). 

Charge  that  when  one  has  been  ac- 
tually in  possession  of  land  for  more 
than  seven  years  under  a  claim  of 
right,  such  claim  shall  be  respected  by 
the  processioners,  is  not  objectionable 
as  not  being  applicable  to  procession- 
ing cases.     141/65   (2)    (80  8.  E.  288). 

Duty  of  processioners  in  fixing  and 
marking  anew  established  lines  is  not 
to  locate  them  as  they  originally  ought 
to  have  been  laid  out,  but  only  to  fix 
and  determine  the  boundaries  as  they 
actually  exist.  21  App.  604  (1)  (94 
8.  E.  824). 

Evidence:  Where,  on  trial  of  protest  to 
return  of  processioners,  the  surveyor 
testified  that  he  located  the  lines  un- 
der a  plat  by  a  former  surveyor  and 
had  paid  no  attention  to  who  was  in 


possession  and  the  protestant's  evi- 
dence was  that  she  and  her  tenant  in 
common  had  been  in  possession  under 
color  of  title  for  more  than  24  years, 
verdict  for  the  applicants  was  con- 
trary to  the  evidence  and  this  sectioh. 
141/113  (80  8.  E.  290). 

Land-lot  line:  Notwithstanding  this  sec- 
tion, where  muniments  of  title  of  ad- 
jacent landowners  call  for  line  which 
is  land-lot  line  between  two  lots,  and 
such  line  as  run  by  processioners  passes 
in  part  through  lands  adversely  held 
for  seven  years,  entire  proceeding  is 
not  void  per  se.  144/501  (2)  (87  8.  E. 
656). 

True  line:  Though  course  and  extent  of 
line  itself  may  not  have  been  actually 
marked  out  upon  earth  *s  surface,  yet, 
if  there  should  exist  sufficient  number 
of  physically  established  corners  or 
landmarks,  mere  connecting  of  which 
by  straight  lines,  or  from  which  the 
projecting  of  courses  and  distances 
shown  by  plat  would  suffice  to  com- 
plete boundary,  it  would  be  duty  of 
processioners,  in  accordance  with  sec- 
tion 3820,  so  to  ascertain,  mark,  and 
establish  the  same,  respecting  always 
the  rights  had  under  actual  possession 
as  defined  by  this  section.  21  App.  604 
(1)   (94  8.  E.  824). 


3823.  (§  3249.)  Protest  and  appeal  to  superior  court. 


Amendment:  Where  adjoining  land- 
owner filed  protest  to  lines  run  by  pro- 
cessioners and  jury  found  for  defend- 
ant, and  judgment  was  entered  that 
lines  in  the  protest  were  true  lines, 
and  on  motion  for  new  trial  judge 
struck  from  decree  the  establishment 
of  lines  contended  for,  attempting  to 
amend  the  decree  without  authority 
was  harmless  as  against  applicant  for 
processioning.  142/115,  116  (6)  (82  8. 
E.  520). 

Charge:  The  issue  formed  by  a  protest 
is  not  of  title  but  of  boundary,  and 
though  charge  on  adverse  possession 
for  twenty  years  as  giving  prescriptive 
title  may  have  been  inapplicable,  it 
was  not  injurious  to  losing  party. 
140/245  (3)  (78  8.  E.  905). 
,  Section  3819  is  inapplicable  to  the 
issue  formed  by  a  protest  to  the  pro- 
cessioners' return,  but  the  giving  of 
such   section   in   charge   was   not  prej- 


udicial to  losing  party,  because  in  the 
trial  of  an  issue  formed  by  a  protest 
the  return  of  the  processioners  is  to  be 
deemed  prima  facie  correct.  Id.  245, 
246  (4). 

Where  protest  set  up  that  part  of 
line  as  run  by  processioners  passed 
through  land  in  possession  of  protes- 
tant  more  than  seven  years  under  claim 
of  right,  charge  that  if  such  was  case, 
protestants  must  prevail  as  to  that 
part  of  line,  and  that  as  to  remainder 
verdict  should  be  according  to  whether 
line  run  by  processioners  or  that  claim- 
ed by  protestant  was  true  line,  was 
proper.  144/501  (3)  (87  8.  E.  656). 
Evidence:  On  the  issue  formed  by  a 
protest  to  the  return  of  processioners, 
burden  is  on  applicant  to  make  a  prima 
facie  case.  140/245  (1)  (78  8.  E.  905). 
Processioning  proceedings  here  not 
inadmissible  on  ground  that  it  was  not 
processioning    of    land     of     applicant 
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where  return  on  its  face  purported  to 
be  processioning  of  suc)i  land,  and  face 
of  proceedings  did  not  show  otherwise. 
144/478  (1)   (87  8.  E.  465). 

Processioning  proceedings  did  not 
show  on  their  face  that  thdy'Were  in- 
admissible, because  not  accompanied  by 
application  for  processioning,  where 
they  recited  that  it  had  been  applied 
for  and  that  processioners  had  acted. 
Id. 

Processioning  proceedings,  where  no 
trial  was  had,  were  merely  prima  facie 
evidence  of  correctness  of  lines  sur- 
veyed and  marked  anew.    Id.  478  (2). 

Keturn  of  processioners  and  map  of 
county  surveyor  were  incompetent  here 
to  establish  lines  of  small  tract  of  land 
within  larger  tract.    Id.  478  (3). 

Evidence  that  former  owner,  under 
whom  both  parties  claimed,  had  point- 
ed out  two  corners  to  the  processioners 
and  the  county  surveyor,  who  had  run 
straight  line  connecting  thes6  comers, 
did   not    show    such    running    and   re- 


marking of  lines  as  is  contemplated  by 
processioning  law.    Id.  478,  479   (3-a). 

Where  evidence  as  to  location  and 
boundaries  was  vague  and  uncertain, 
depending  in  great  part  on  unlawful 
processioning  proceedings,  verdict  for 
plaintiff  should  be  set  aside.  Id.  478, 
479  (4). 

Befusal  to  exclude  return  of  proces- 
sioners on  ground  that  protestant  ex- 
hibited notice  served  on  him  in  which 
processioners  were  described  as  being 
of  certain  district,  while  it  appeared 
from  return  that  they  were  of  another 
district,  was  not  error,  no  point  being 
made  as  to  their  authority  to  act. 
144/501  (1)  (87  8.  E.  656). 
New  lines:  Where  processioners  and  sur- 
veyors ignore  claims  of  both  sides  to 
actual  location  of  lines,  and  seek 
merely  to  discover  an  original  line, 
verdict  on  protest  of  their  return,  sus- 
taining it,  should  be  set  aside.  144/ 
702  (87  8.  E.  1054). 


CHAPTER  2. 
Of  Title  by  Will 


ARTICLE  1. 
Of  the  Nature  of  Wills,  by  Whom  and  How  Executed. 


§  3828.  (§  3254.)  Form. 

Deed:  Where  instrument  in  form  of  and 
attested  as  deed  contains  clause  that 
it  is  **to  go  into  effect  at  the"  signer's 
death,  and  where  there  is  no  other  in- 
dication as  to  intention  of  signer,  and 
the  paper  is  duly  delivered,  it  will  be 
construed  to  be  a  deed  postponing  pos- 
session.    146/476  (1)  (91  8.  E.  551). 

Criterion  for  determining  whether 
instrument  is  deed  or  will  is,  whether 
it  is  to  take  effect  immediately  upon 
its  execution  and  delivery,  or  after 
death  of  maker.  148/128  (1)  (96  8. 
E.  3). 

Where  instrument  was  executed  in 
form  of  fee  simple  warranty  deed,  but 
after  description  of  land  it  was  recited 
that  grantor  was  **to  have  and  con- 
trol  the  sale  of  the  land  during  her 


natural  life,  thence''  to  the  named 
grantee,  such  instrument  is  a  deed 
vesting  title  immediately  in  the  gran- 
tee, and  is  not  testamentary  in  charac- 
ter.    148/12S  (1)   (96  8.  E.  3). 

Instrument  here  attested  as  a  deed 
and  delivered  by  maker  at  time  of  its 
execution  to  donee,  who  took  actual 
possession  of  land  referred  to  in  in- 
strument and  held  same  to  date  of  her 
death,  was  a  deed,  and  court  did  not 
err  in  admitting  it  in  evidence  as  part 
of  chain  of  title.  148/137  (1)  (96  8. 
E.  4). 
Delivery:  Where  parties  to  instrument 
construed  as  a  will  intended  delivery 
to  await  maker's  death,  and  it  was 
never  delivered  to  devisee  by  reason  of 
his   death   before   maker,   direction   of 
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verdict  for  defendants  in  suit  for  land 
based  on  such  instrument  was  proper. 
147/438  (94  8.  E.  544). 
Intention  of  testator  is  controlling  con- 
sideration in  construing  will,  and  his 
intention  must  be  ascertained  by  tak- 
ing the  will,  as  it  is  said,  * '  by  the  four 
corners,"  and  giving  to  all  parts  of 
it  consideration.  148/747  (1)  (98  8. 
E.  348). 

§  3830.  (§  3256.)  Mutual  wiUs. 

Death:  On  death  of  one  of  makers  of 
joint  instrument  construed  as  separate 
will  of  each,  instrument  might  be 
probated  as  his  last  will  and  testament 
while  other  maker  was  yet  in  life. 
147/474  (3)   (94  S.  E.  572). 

Beclprocal  covenant:  Paper  signed  by 
man  and  his  wife  and  executed  as  a 


WiU:  Instrument  in  which  testator  did 
"will"  land  and  all  deeds  and  other 
papers  and  his  perishable  property  to 
his  wife  and  appointing  his  wife  exec- 
utrix and  requesting  her  to  settle 
debts,  and  signed  with  attestation  that 
it  was  signed,  sealed,  and  delivered  in 
presence  of  three  persons  named,  was 
testamentary  in  character  and  suffi- 
ciently attested  to  be  upheld  as  will. 
141/607  (81  S.  E.  856). 


will,  in  which  they  devised  their  prop- 
erty to  a  nephew,  with  a  charge  for 
another 's  support,  etc.,  was  the  separate 
will  of  the  persons  signing  it  as  the 
makers,  jointly  executed  without  any 
reciprocal  covenant.  147/474  (3)  (94 
8.  E.  572). 


§  3832.  (§  3258.)  Power  of  testators. 


Bnzden  in  action  of  devisavit  vel  non 
is  on  propounder  to  show  that  testa- 
tor had  sufficient  mental  capacity  to 
make  wiU.    143/95  (1)  (84  8.  E.  436). 

Oliarge:  8ubmission  of  issue  of  testamen- 
tary capacity  was  error  in  view  of 
ground  of  caveat,  where  all  the  evi- 
dence was  to  effect  that  testator 's  mind 
was  sound.  143/95  (1)  (84  8.  E.  436). 
Where  probate  of  will  was  contested 
for  incapacity  of  maker  and  for  fraud 
and  undue  influence,  charge,  "Every 
person  is  entitled  to  make  a  will,  un- 
less laboring  under  some  disability  of 
the  law.  This  disability  arises  either 
from  the  want  of  capacity  or  the  want 
of  perfect  liberty  of  action,"  was  not 
calculated  to  confuse  and  mislead  jury 
because  maker  was  shown  to  be  crip- 


ple and  unable  to  walk  without  assis- 
tance. 148/277  (3)  (96  8.  E.  419). 
'  Source  from  which  property  disposed  of 
by  will  came  into  decedent's  posses- 
sion may  be  shown,  as  well  as  reasona- 
blehess  of  provisions  of  will,  where 
probate  is  contested  for  incapacity  of 
maker  of  will,  or  for  fraud  or  undue 
influence.  148/277  (1-a)  (96  8.  E. 
419). 
UnreaBonableness:  Where  probate  of  will 
is  contested  for  incapacity  of  maker, 
or  for  fraud  or  undue  influence,  it  is 
proper  to  inquire  whether  provisions 
are  just  and  reasonable  and  accord  with 
state  of  testator's  family  relations,  or 
the  contrary.  148/277  (1)  (96  8.  E. 
419). 


§  3833.  (§  3259.)  May  be  good  in  part  and  bad  in  part. 


Nuncupative    will:     This    section    does 
not   apply   to  nuncupative  will  which 


has  not  been  properly  attested. 
359  (82  8.  E.  1054). 


142/ 


§  3834.  (§  3260.)  Will  should  be  voluntary. 


Burden  is  on  propounder  to  show  that 
testator  acted  freely  and  voluntarily. 
143/95  (1)   (84  S.  E.  436). 

Burden  is  on  propounder,  in  making 
out  prima  facie  case,  not  only  to 
show  factum  of  will,  but  that  it  was 


freely  and  voluntarily  executed  as 
such.  144/731  (87  8.  E.  1058). 
Ohlldren:  On  an  issue  as  to  whether  a 
will  practically  disinherited  caveatrix, 
daughter  of  testator,  ground  of  con- 
test being   that  will   was  induced  by 
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undue  influence  of  testator's  mother, 
testimony  offered  by  propounder  that 
testator  expressed  doubt  as  to  mental 
capacity  of  caveatrix  was  admissible. 
141/347  (3)  (80  S.  E.  1007). 
Pleading:  Petition  here  by  heir  at  law 
of  grantor  praying  cancellation  of  in- 
struments because  of  mental  incapac- 
ity, and  fraud  in  their  execution,  did 
not  set  forth  cause  of  action.     145/603 

(1)  (89  S.  E.  700). 

Undue  influence:  Where  uncontradicted 
evidence  shows  factum  of  will  and 
that  testator  apparently  had  sufficient 
mental  capacity  and  acted  freely  and 
voluntarily,  court  in  submitting  issue 
of  undue  influence  should  charge  that 
burden  of  proof  is  on  caveator.  143/95 

(2)  (84  S.  E.  436). 

Giving  of  instruction  that  jury  could 
find  for  caveators  if  from  existence  of 
**any  of  these  facts'*  they  determined 
that  testator  was  unduly  influenced, 
was  error,  where  such  facts  considered 
separately  were  insufficient  to  show  un- 
due influence.     Id.  95,  96  (3). 

Facts  that  testator  was  an  old  man, 

§  3835.  (§  3261.)  Fraud  vitiates. 

Svldence  here  held  to  sustain  finding 
that  will  was  procured  through  fraud 
of   husband   of  testatrix   to   detriment 


that  he  married  second  time,  that  he 
disinherited  some  of  his  children,  and 
unequally  distributed  his  estate  among 
his  children,  that  there  were  unfriendly 
feelings  among  members  of  the  family 
and  an  estrangement  between  children 
and  their  stepmother,  insufficient  to 
show  undue  influence.     Id.  95,  96  (3-a). 

In  view  of  evidence  here  charge  on 
undue  influence  that  it  was  immate- 
rial * '  who  might  bring  this  mental  con- 
dition on  the  maker  of  the  will"  was 
inaccurate.     Id.  95,  96  (4). 

Evidence  that  several  years  before 
executing  will  testator  undertook  to 
provide  for  two  grandchildren  and 
leave  them  plenty  was  relevant  where 
it  appeared  that  a  mere  nominal  sum 
was  provided  for  them  in  the  will.  Id. 
95,  96  (5). 

Evidence  that  testator  had,  by  deed 
to  tract  of  land,  made  provision  for 
one  of  the  caveators,  to  whom  only  a 
nominal  sum  of  money  was  left  by  the 
will,  was  admissible  though  genuine- 
ness of  deed  was  disputed.  Id.  95, 
97    (6). 


of   legatees   under   first   will. 
(3)  (82  S.  E.  1065). 


142/352 


3836.  (§  3262.)  Mistake  vitiates  pro  tanto. 


Inferences:  Allegations  of  caveat  which 
merely  alleged  erroneous  inferences 
drawn  by  testatrix  from  refusal  to 
comply  with  her  illegal  request  was 
demurrable  under  this  section.  142/ 
855,  856  (2)  (83  S.  E.  949). 

Mistake  of  fact  defined.  142/855,  860 
(83  S.  E.  949). 

Where  provision  of  will  excluding 
one  of  testatrix's  several  heirs  from 
participation  in  her  estate  was  result 
of  mistake  as  to  conduct  of  heirs  thus 
excluded,  will  is  inoperative  so  far  as 

§  3837.  (§  3263.)  Codicil. 

Certainty:  Where  provision  in  will  is 
clear,  certain,  and  definite  in  regard  to 
bequest,  codicil  which  is  mt  certain 
and  definite,  its  language  beiLg  capable 
of  some  other  reasonable  construction, 
and  which  makes  non-mandatory  the 
terms  of  original  bequest   only   as  to 


such  heirs  are  concerned,  but  entire 
will  is  not  necessarily  void.  148/339 
(2)    (96  S.  E.  858). 

Mistakes  of  fact  as  to  conduct  of 
heirs  at  law  of  testator  which  will 
render  inoperative  portions  of  will  dis- 
inheriting such  heir  or  heirs  are  not 
solely  such  mistakes  of  fact  as  are 
caused  in  mind  of  testator  by  false 
statements  or  misrepresentations  made 
by  beneficiary  under  will,  but  may  be 
mistakes  of  fact  arising  otherwise. 
148/339  (3)   (96  S.  E.  858). 


specific  form  of  fulfillment,  and  does 
not  'alter  mandatory  character  of 
original  bequest  as  to  its  general  pur- 
pose, will  not  work  revocation.  147/ 
154  (1)   (93  S.  E.  84). 

Provision  in  codicil,  **that  any  per- 
son  not   named  for  bequest  by  being 
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overlooked  by  me,  and  who  the  exec- 
utors feel  was  an  oversight,  be  pro- 
vided for  liberally  and  before  provision 
is  made  for  any  charitable  object,*'  is 

§  3838.  (§  3264.)  Who  may  make  a  will. 

Cited.     148/277,  281  (96  S.  E.  419). 


unenforceable,    because    too    indefinite 
and  too  uncertain.     147/313   (93  S.  E. 

878). 


§  3840.  (§  3266.)  Insane  persons. 

Burden  is  on  propounder  in  making  out 
prima  facie  case,  not  only  to  show 
factum  of  will,  but  that  testator  was 
apparently  mentally  capable  of  mak- 
ing it.     144/731    (87  8.  E.  1058). 

Cliarge  that  evidence  that  testatrix  made 
certain  statements  could  be  considered 
in  determining  her  state  of  mind,  but 
not  as  evidence  of  existence  of  facts 
stated,  was  not  prejudicial  to  cavea- 
tors.    144/67,  68  (4)   (86  S.  E.  233). 

Evidence:  To  make  out  prima  facie 
case,  propounder  must  introduce  evi- 
dence of  sanity,  and  not  rely  on  legal 
presumption  thereof.  144/67  (2)  (86 
S.  E.  233). 

Inquisitiofi:  Upon  trial  of  issue  involving 
soundness  or  unsoundness  of  will  of 
testatrix  at  time  of  execution  of  will, 
verdict  of  jury  upon  inquisition  of 
lunacy,  finding  that  she  was  of  sound 


mind  some  three  years  after  execution 
of  will,  is  admissible  in  evidence.  148/ 
339  (1)    (96  S.  E.  858). 

Insane  delusion  exists  wherever  a  per- 
son conceives  something  extravagant 
to  exist  which  has  no  existence  what- 
ever, and  he  is  incapable  of  being  per- 
manently reasoned  out  of  that  concep- 
tion.    142/855,  856  (2)   (83  S.  E.  949). 

Mania  is  a  form  of  insanity  accompanied 
by  more  or  less  excitement,  which  some- 
times amounts  to  fury.  142/855,  856 
(2)    (83  8.  E.  949). 

Monomania:  Allegations  of  caveat  to 
propounding  of  will  here  sufficiently 
averred  monomania  within  this  sec- 
tion."   142/855   (1)    (83  8.  E.  949). 

Monomania  means  a  mental  disease, 
not  merely  the  unreasonable  conduct 
of  a  sane  person;  it  is  a  species  of 
insanity.     Id.  855,  856. 


§  3841.  (g  3267.)  Eccentricity,  imbecility,  etc. 


Gonstmction:  This  section  and  section 
4863  are  in  pari  materia  and  must  be 
construed  with  reference  to  each  other. 
148/277,  281   (96  8.  E.  419). 

Evidence:  There  is  no  merit  in  complaint 
that  rule  of  evidence  prescribed  by 
this  section,  when  given  in  charge  to 
jurv,  invaded  province  of  jury.  148/ 
277  (4-a)   (96  8.  E.  419). 

This  section,  in  so  far  as  it  pre- 
scribes a  rule  of  evidence,  constitutes 
exception  to  general  rule  in  section 
4863.     148/277,  281  (96  8.  E.  419). 

Beasons:  Conversations  between  testa- 
tor and  one  of  the  witnesses  when  the 
will    was   executed,    in    which   testator 


stated  his  reason  for  excluding  a 
daughter,  was  admissible.  141/347 
(3-a)  (80  8.  E.  1007). 
Unreasonableness:  Where  testamentary 
capacity  is  in  issue,  evidence  of  rea- 
sonableness or  unreasonableness  of  will 
is  admissible.  144/67,  68  (3)  (86  8. 
E.  233). 

Evidence  of  value  of  decedent's  es- 
tate and  land  bequeathed,  part  to  hus- 
band with  remainder  over,  was  admis- 
sible.    144/77  (1)   (86  8.  E.  243). 

Evidence  of  value  of  certain  per- 
sonalty not  disposed  of  was  admis- 
sible.    Id. 


§  3842.  (§  3268.)  Amount  of  capacity  necessary. 


Declarations:  Where  there  was  some  evi- 
dence tending  to  sustain  a  caveat  that 
testator  did  not  have  testamentary 
capacity  and  that  the  will  was  pro- 
cured by  undue  influence  it  was  error 
to  admit  evidence  that  the  legatee  al- 


leged to  have  exerted  influence  had 
stated  prior  to  her  death  that  testa- 
tor's mind  was  sound  and  that  the  will 
was  made  in  accordance  with  his 
wishes.  141/347,  348  (5)  (80  8.  E. 
1007). 
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Evidence  here  was  sufficient  to  make  out 
prima  facie  case  of  testamentary 
capacity.     144/63  (2)   (86  8.  E.  227). 

Where  judge  explained  distinction 
between  capacity  to  make  a  will  and 
capacity  to  make  a  contract  by  giving 
in  charge  this  section,  admission  in 
evidence  of  will  of  defendant's  de- 
cedent, over  objection  that  it  was  ir- 
relevant and  was  not  admissible  to 
show  mental  capacity  to  contract,  if 
error,  was  harmless.  23  App.  181,  183 
(9)   (98  S.  E.  94). 


Intelligence:  Standard  of  intelligence 
required  to  constitute  mental  capacity 
to  make  a  will  and  amount  of  mental 
capacity  required  to  make  a  contract 
are  not  the  same,  since  "incapacity  to 
contract  may  coexist  with  a  capacity 
to  make  a  will."  23  App.  181,  183 
(9)  (98  S.  E.  94). 

Parol  evidence:  Exclusion  of  witness' 
statement  that  **From  what  I  saw,  I 
think  my  wife  was  incapable  of  mak- 
ing an  intelligent  disposition  of  her 
property,"  if  error,  was  harmless. 
144/77  (3)   (86  S.  E.  243). 


§  3846.  (§  3272.)  Formalities  of  execution. 


Attesting  dause:  Complete  attestation 
clause,  properly  signed,  is  prima  facie 
evidence  of  due  execution  of  will,  and 
shifts  burden  of  proof  to  those  denying 
such  execution.  144/801  (4)  (87  8.  E. 
1046). 

Burden  of  proof  of  due  execution  is  on 
proponent.     140/119  (1)  (78  S.  E.  823). 

Presence:  If  the  situation  and  circum- 
stances of  the  testator  and  attesting 
witnesses  are  such  that  testator  may 
have  seen  the  act  of  attestation  the 
requirement  of  the  law  is  sufficiently 
met.  141/347,  348  (8)  (80  8.  E.  1007). 
If  testator  could  not  have  seen  at- 
testing witnesses  sign,  on  account  of 
an  obstruction  to  the  view,  and,  by 
reason  of  his  enfeebled  condition,  he 
could  not  have  placed  himself  in  posi- 
tion to  see  them  sign,  the  attestation 
was  not  good.    Id.  348  (8-a). 

Evidence  here  authorized  instruction 
that  jury  should  find  against  will,  if 


testator  did  not  acknowledge  signature 
in  presence  of  witnesses,  even  though 
he  signed  will.  144/801  (1)  (87  8.  E. 
1046). 

Evidence  authorized  instruction  to 
find  in  favor  of  will,  if  testator's  name 
was  signed  when  he  procured  witnesses 
tu  sigu  and  he  then  ucknowledged  his 
signature  in  their  presence.  Id.  801 
(2). 

Acknowledgment  by  testator  of 
signature  in  presence  of  witnesses  is 
sufficient.     Id.  801  (3). 

"Witnesses  to  propounded  will  tes- 
tifying that  they  can  not  remember 
whether  testator  signed  will  in  their 
presence,  such  signing  may  be  shown 
by  other  competent  testimony.  140/ 
590  (2)  (79  S.  E.  473). 
Signature:  Admission  of  evidence  to 
show  genuineness  of  testator's  signa- 
ture to  will  was  not  error  here.  144/ 
801  (5)   (87  8.  E.  1046). 


§  3847.  (3273.)  Attestation  by  illiterate  persons. 


Witneeses:  Due  execution  of  will  being 
made  to  appear  by  attesting  witnesses, 
fact  that  will  was  written  upon  several 
pages  of  tablet,  and  that  witnesses  did 


not  see  pages  other  than  that  upon 
which  testatrix  wrote  her  signature, 
not  ground  for  refusing  probate.  145/ 
287,  288  (4)   (88  8.  E.  964). 


§  3850.  (§  3276.)  Knowledge  of  contents. 

Cited.     144/801,  819  (87  8.  E.  1046). 

§  3851.  (§  3277.)  Charitable  devises. 


Oonstmctlon:  This  section  is  a  limita- 
tion on  the  testamentary  power,  and 
is  to  be  strictly  construed  in  favor  of 
those  persons  named  in  the  statute, 
and  none  other;  son  and  daughter  hav- 


ing failed  or  refused  to  claim  prohibi- 
tion of  statute,  collateral  kin  can  not 
invoke  it.     147/633,  634  (2)   (95  8.  E. 
210). 
Educational  institution,  as  used  in  this 
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section,  includes  the  University  of 
Georgia.  141/390,  391  (1-b)  (81  S.  E. 
238). 

Where  testator  made  certain  specific 
legacies  and  then  devised  all  the 
residue  to  his  wife  and  son,  share  and 
share  alike,  the  wife's  share  being  for 
life  or  widowhood  only,  and  the  son's 
share  being  for  life,  then,  failing  issue, 
to  surviving  wife,  a  devise  of  the  en- 
tire remainder  to'  an  educational  institu- 
tion was  invalid.  Id.  391  (3-b). 
Estoppel:  A  widow  accepting  a  certain 
sum  bequeathed  to  her  in  lieu  of 
dower  and  year's  support  is  not  es- 
topped from  attacking  the  validity  of' 
a  devise  to  an  educational  institution 


of  more  than  one-third  of  the  estate. 
141/390,  391  (3)  (81  S.  E.  238). 

That  testator's  wife,  who  was  also 
the  life  tenant,  received  the  income 
arising  from  the  estate  did  not  estop 
her  from  attacking  a  devise  of  the  re- 
mainder to  such  educational  institu- 
tion.   Id.  391  (3-a). 

Private  wrong:  This  section  prohibts  ex- 
clusion by  testator  of  persons  men- 
tioned, which  prohibition  is  not  made 
in  the  public  interest,  but  only  to 
prevent  what  the  statute  regards  as  a 
private  wrong.  147/633,  634  (1)  (95 
8.  E.  210). 

Scope:  This  section  does  not  prohibit  de- 
vise for  charitable  uses.  147/633,  634 
(1)    (95  8.  E.  210). 


ARTICLE  2. 
Of  Probate  and  Its  Effect. 
§  3853.  (§  3279.)  Jurisdiction  of  ordinary. 


Superior  court:  Probate  proceedings 
pending  on  appeal  in  superior  court  can 
not  be  disposed  of  by  separate  suit  to 

§  3855.  (§  3281.)  In  common  form. 

stated.     140/707,  709  (79  S.  E.  855). 

§  3856.  (§  3282.)  In  solemn  form. 

Burden  of  proof  on  propounders  to  show 
due  execution  and  testamentary  ca- 
pacity.    140/119  (1)  (78  S.  E.  823). 

Burden  of  proof  is  on  propounder  to 
show  the  factum  of  the  will.  143/95 
(1)  (84  S.  E.  436). 

Burden  of  proof  in  action  of  devis- 
avit  vel  non  is  on  propounder  to  show 
that  testator  had  sufficient  mental  ca- 
pacity to  make  will.    Id. 

Burden  of  proof  is  on  propounder 
to  show  that  testator  acted  freely  and 
voluntarily.    Id. 

Burden  of  proof  is  on  propounder 
not  only  to  show  factum  of  will  but 
that  testator  was  Apparently  mentally 
capable  of  making  it,  and  that  it  was 
freely  and  voluntarily  executed.  144/ 
731  (87  S.  E.  1058). 

Upon  trial  of  issue  arising  upon  pro- 
pounding of  will  and  caveat  thereto, 
burden,  in  first  instance,  is  upon  pro- 
pounder to  make  out  prima  facie  case, 


declare  will  void  and  for  merger  of 
pending  probate  proceedings.  145/ 
603,  604  (2)  (89  S.  E.  700). 


by  showing  factum  of  will,  and  that  at 
time  of  execution  testator  apparently 
had  sufficient  mental  capacity  to  make 
it,  and,  in  making  it,  acted  freely  and 
voluntarily;  when  this  is  done,  burden 
of  proof  shifts  to  caveator.  148/339, 
340  (5)  (96  S.  E.  858). 
Gaveat:  Amendments  to  caveat  in  pro- 
ceedings to  probate  second  will  here 
were  not  objectionable.  142/352  (4) 
(82  S.  E.  1065). 

In  proceeding  to  probate  will  in 
solemn  form,  motion  to  dismiss  caveat 
on  ground  that  it  appeared  to  be  mere- 
ly a  caveat  to  proceedings  to  probate 
in  common  form,  or  a  petition  to  re- 
quire propounder  to  probate  in  solemn 
form,  was  without  merit.  147/699  (1) 
(95  S.  E.  236). 

Caveat  to  probate  of  will  in  solemn 
form  here  sufficiently  set  forth  con- 
tentions of  caveators  that  will  was 
executed  when    testator    was    without 
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testamentary  capacity,  through  fraud 
of  propounder  and  legatees  and  under 
mistake  of  fact  as  to  conduct  of  his 
children.  147/699  (2)  (95  8.  E.  236). 
Charge  using  expressions  ** executed'* 
and  ** signed'*  was  not  erroneous  here 
in  view  of  testimony  of  propounder, 
especially  where  no  request  was  made 
for  more  explicit  instructions.  142/ 
352  (2)   (82  S.  E.  1065). 

Where  particular  ground  of  caveat 
charges  certain  conduct  upon  part  of 
propounder,  beneficiary  under  the  will, 
it  was  not  error  for  court  to  charge, 
in  dealing  with  that  ground  of  the 
caveat,  that  jury  should  find  against 
that  particular  ground  unless  it  should 
be  established  by  the  evidence.  148/ 
339  (4)  (96  S.  E.  858). 
ConBtruction  of  will  not  before  court  for 
determination.  140/119  (6)  (78  S.  E. 
823). 
Counsel  fees:  Executor  under  will  pro- 
bated in  common  form,  called  upon 
to  probate  it  in  solemn  form,  entitled 
to  reasonable  counsel  fees  out  of  estate, 
notwithstanding  will  may  be  refused 
probate.    140/707  (1)  (79  S.  E.  855). 

If  executor  in  bad  faith  and  in  fraud 
of  rights  of  heirs  attempts  to  probate 
pretended  will,  not  entitled  to  reim- 
bursement from  estate  for  expense  in- 
curred,   id.  707  (2). 

Good    faith    of    counsel    of    executor 
is  immaterial.     Id.  707  (3). 
Devlsavit  vel   non   only  issue.     140/119 
(6)    (78  S.  E.  823). 

A  court  of  ordinary  in  probating 
wills  merely  adjudicates  the  factum  of 
the  will  and  not  validity  of  a  devise 
contained  in  any  item  of  the  will. 
141/390,  391  (2)  (81  S.  E.  238). 
Directed  verdict:  Prima  facie  case  for 
probate  of  paper  having  been  made 
out,  direction  of  verdict  for  contest- 
ant, who  introduced  no  evidence,  error. 
140/119  (7)  (78  S.  E.  823). 
Eyideace:  That  alleged  testator  knew 
contents  of  instrument  and  desired  to 
execute  it  as  will,  may  be  considered  on 
issue  of  devisavit  vel  non.  140/119 
(.5)  (78  S.  E.  823). 

Admission  of  will  in  evidence  over 
objection  that  it  was  not  shown  that 
paper  about  which  attesting  witness 
testified  was  that  produced  in  court 
was  not  error  here.  144/63  (1)  (86 
S.  E.  227). 


Probate  of  will  in  solemn  form  is 
conclusive  of  its  validity,  and  it  is 
irrelevant  to  inquire  into  testamen- 
tary capacity  of  testator  or  any  undue 
influence  alleged  to  have  been  exerted 
by  devisee.  145/682,  683  (7)  (89  S. 
E.  749). 

Stenographer's  transcript  of  testa- 
tor's testimony  given  in  suit  to  which 
he  was  party  several  years  before  was 
admissible  in  evidence  in  proceeding 
to  probate  will  in  solemn  form  with 
caveat,  if  material  and  relevant. 
147/699,  700   (3)   (95  S.  E.  236). 

Where  will  did  not  purport  to  devise 
any  specified  land,  but  contained  a 
general  residuary  clause,  and  it  ap- 
peared from  evidence  that  testator  had 
gone  into  possession  of  certain  planta- 
tion, and  had  remained  in  possession 
by  consent  of  other  heirs  at  law,  with- 
out intention  to  lay  claim  to  whole  of 
estate,  it  was  not  error  to  exclude  af- 
firmative answer  of  witness,  who  was 
being  examined  by  caveators,  to  ques- 
tion whether  land,  referred  to  as  a 
whole,  was  the  property  disposed  of 
by  the  will.  148/512  (1)  (97  S.  E. 
440). 

See  Burden  of  Proof,  Handwriting, 
Presnmption,  Witnesses. 

Expenses:  If  executor  in  bad  faith  and 
in  fraud  of  rights  of  heirs  attempts 
to  probate  pretended  will,  not  entitled 
to  reimbursement  for  expenses  incurred. 
140/707  (2)  (79  S.  E.  855). 

Fraud:  Fact  that  if  decedent  had  left 
no  will  her  husband  would  have  been 
her  sole  heir  did  not  preclude  court 
from  refusing  probate  of  second  will 
procured  by  him  through  fraud  to  det- 
riment of  legatees  under  first  will. 
142/352   (1)    (82  S.  E.  1065). 

Fact  that  execution  of  second  will 
was  procured  by  fraud  of  the  principal 
beneficiary  to  the  injury  of  the  legatee 
under  the  first  will  was  ground  for 
refusal  to  probate  the  second  will.    Id. 

Handwriting  of  witnesses  who  can  not 
be  produced  may  be  proven  to  show 
due  execution.  140/119  (2)  (78  S.  E. 
823). 

Judgment:  Motion  here  to  set  aside 
judgment  of  court  of  ordinary  probat- 
ing will  in  solemn  form  for  failure  to 
take  testimony  of  subscribing  witness 
was  insufficient.  143/598  (3)  (85  S. 
E.  758). 
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Jury:  Where  jury  find  that  testator 
had  testamentary  capacity,  will  can  not 
be  set  aside  or  probate  refused  because 
jury  think  it  unreasonable.  144/67,  68 
(3)  (86  S.  E.  233). 

Mistaken  recital  in  will  relative  to 
property  previously  given  to  testa- 
trix's relatives  did  not  as  matter  of 
law  invalidate  will  as  to  such  heirs. 
Id.  67,  68  (5). 

Nuncupative  will:  Judgment  of  court  of 
ordinary  probating  nuncupative  will  is 
binding  upon  heirs  who  are  named  as 
such  in  application  for  probate,  and 
upon  whom  service  is  duly  made,  until 
it  is  set  aside  in  proceedings  duly  in- 
stituted for  that  purpose.  146/746  (1) 
(92  S.  E.  44). 

Where  in  application  for  probate  in 
solemn  form  of  nuncupative  will  cer- 
tain persons  were  named  as  heirs  and 
service  upon  them  was  prayed,  and  in 
judgment  upon  this  application  service 


upon  all  heirs  of  named  decedent  was 
recited,  and  will  was  set  up  and  de- 
clared to  be  will  of  that  decedent,  all 
of  those  who  were  so  named  as  heirs 
are  bound  by  the  judgment,  and  can  not 
collaterally  attack  the  will.  146/746 
(2)    (82   S.  E.  44). 

PreBumption  of  due  execution  arises  from 
recital  of  essential  facts  in  attesta- 
tion clause,  and  showing  testator  and 
witnesses  signed  instrument.  140/119 
(4)    (78  S.  E.  823). 

Void  devise:  Fact  that  limitation  on 
particular  devise  is  void  under  section 
3684,  not  ground  for  refusing  probate 
of  will  properly  executed  by  person 
having  testamentary  capacity.  144/198 
(86  S.  E.  555). 

WitnesBeB:  Execution  proved  by  such 
witnesses  as  can  be  produced  or  are 
competent.  140/119  (2)  (78  8.  E. 
823). 


§  3857.  (§  3283.)  Limitation  of  seven  years. 


stated.  140/707,  709  (79  S.  E.  855). 
Hein:  Where  propounder,  grandson  of 
testatrix,  claimed  as  legatee  under  will 
executed  after  one  which  had  been 
probated  in  common  form,  his  father 
was  the  sole  heir  and  he  was  not  an 
heir  within  this  section.  142/405  (2) 
(83   S.   E.   121). 


Parties:  Exception  in  this  section  de- 
claring probate  in  common  form  con- 
clusive after  seven  years  on  all  ex- 
cept minor  heirs  does  not  extend  to 
other  parties.  142/405  (1)  (83  S.  E. 
121). 


§  3861.  (§  3287.)  Examination  by  commission. 


Applied.     143/598   (1)    (85  S.  E.   758). 
Evidence:     Depositions  of  witnesses  liv- 
ing   beyond    court's    jurisdiction    not 
necessary    where    will    can    be    proved 


by  other  legal  evidence.     140/119   (3) 
(78  S.  E.  823). 
PermiBsive:      Provisions    of    section    are 
merely   permissive.      140/119,    123    (78 
S.  E.  823). 


§  3862.  (§  3288.)  Will  must  be  filed. 

Stated.     140/707,  709  (79  S.  E.  855). 

§  3863.  (§  3289.)  Copy  of  a  will,  when  established. 


Burden  of  proof:  Charge  here  as  to  bur- 
den of  proof  upon  propounder  was 
harmful  to  caveator.  147/571,  572  (7) 
(94  S.  E.  1021). 

Evidence:  Presumption  as  to  revocation 
of  will  by  testator  may  be  rebutted  by 
proof  that  will  was  lost  or  destroyed 
subsequently  to  death  of  testator,  or 
prior  to  his  death  without  his  consent, 
or  that  he  had  lost  his  testamentary 
capacity  before  his  death  and  will  was 


in  existence  at  time  the  mental  aliena- 
tion occurred,  and  the  like;  whether 
presumption  has  been  overcome  is  ques- 
tion for  the  jury.  147/571,  572  (3) 
(94  S.  E.  1021). 

In  order  to  rebut  such  presumption 
facts  must  be  sufficient  to  do  so,  and 
be  clearly  proved.  Id.  571,  572  (4). 
Parties:  Where  person  claiming  as  ten- 
ant in  remainder  institutes  action  to 
establish   and  probate  in  solemn  form 
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copy  of  alleged  lost  original  will  after 
death  of  life  tenant,  who  is  alleged  to 
have  been  widow  and  sole  heir  at  law 
of  testator  and  devisee  of  all  of  his 
estate  for  life,  and  administrator  up- 
on estate  of  life  tenant  is  made  party 
defendant  and  is  personally  served 
with  copy  of  petition  and  citation  is- 
sued by  ordinary,  petition  is  not  sub- 
ject to  dismissal,  on  motion  by  adminis- 
trator, on  ground  that  citation  has  not 
been  published,  or  that  heirs  at  law  are 
not  made  parties  defendant.  147/571 
(2)  (94  S.  E.  1021). 
Petition:  It  is  immaterial  whether  origi- 
nal will  was  lost  subsequently  to  death 


or  destroyed  without  consent  of  testa- 
tor during  his  life;  petition  which  does 
not  allege  whether  will  was  lost  after 
death  of  testator,  or  that  it  was  de- 
stroyed during  his  life  without  his  con- 
sent, and  does  not  allege  any  facts 
showing  manner,  of  loss  or  destruction, 
is  subject  to  demurrer.  147/571  (1) 
(94  S.  E.  1021). 
Verdict:  Where  objector  to  probate  of 
alleged  lost  or  destroyed  will  sets  up 
alleged  prior  original  will,  court  should 
so  frame  forms  of  verdict  as  to  sub- 
mit to  jury  question  of  setting  up  such 
prior  will  for  probate.  147/571,  572 
(8)  (94  8.  E.  1021). 


§  3866.  (§  3292.)  Who  offers  will  for  probate 

Interest:  Under  allegations  of  petition 
in  intervention  here  in  probate  proceed- 
ings, intervener  was  stranger  to  will, 


and  no  such  interest  was  shown  by 
him  as  entitled  him  to  intervene. 
148/195  (96  S.  E.  177). 


3868.  (§  3294.)  When  it  must  be  offered. 


Duty  of  executor  to  offer  will  for  pro- 
bate and  have  the  issue  tried  of  de- 
visa  vit  v'el  non;  if  there  is  any  reason 


why  executor  can  not  act,  he  ought 
so  to  declare.  141/390,  401  (81  S.  E. 
238). 


§  3870.  (§  3296.)  Admission  of  executor,  etc. 


Forgery:  Evidence  that  two  of  the 
legatees  under  a  will  offered  for  pro- 
bate had  made  admissions  tending  to 


show   that   will   was   forgery   was   ad- 
missible.    142/420   (4)    (83  S.  E.   118). 


ARTICLE  3. 
Probate  of  Foreign  Wills. 


§  3874.  (§  3300.)  Evidence. 

Evidence:  Where,  on  application  to  re- 
quire executor  to  prove  in  solemn  form 
will  probated  in  common  form  in  an- 
other state,  it  appeared  that  exempli- 


fication of  such  probate  proceedings 
had  been  filed  in  Georgia,  validity  of 
probate  was  not  pertinent  issue. 
144/707  (4)   (87  8.  E.  1025). 


§  3877.  (§  3303.)  Probate  of  foreign  will  bequeathing  personalty. 


Bemalndermen:  Where  devise  was  to  A 
for  life,  with  remainder  to  children  of 
A,  and  executor  in  other  State  sold 
personalty  in  the  other  State,  and  from 
proceeds  advanced  money  to  A  and  her 
husband,  taking  from  them  mortgage 
on  other  separate  property  of  A  in 
the  estate,  conditioned  upon  repayment 
to  the  executor  of  amounts  so  advanced 
when  A  should  die,  and  after  having 
thus  procured  money  A  invested  it  in 
lands  in  this  State,  to  which  she  took 


absolute  fee  simple  deed,  title  to  such 
lands  was  A's  absolutely,  unaffected  by 
any  right  of  remaindermen.  146/464 
(l-a)  (91  S.  E.  476). 
Situs:  Where  property  was  bequeathed 
by  will  to  one  in  another  State,  and 
will  according  to  laws  of  that  State 
was  sufficient  to  make  valid  devise  of 
personalty,  title  of  devisee  thus  obtain- 
ed will  be  recognized  in  this  State 
after  personalty  has  been  brought  into 
this  State.    146/464  (1)  (91  S.  E.  476). 
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ARTICLE  4. 
Of  the  Executor. 
§  3883.  (§  3307.)  Execntor's  power  before  probate. 


Impounding  land:  Pending  determina- 
tion of  issue  of  devisavit  vel  non, 
judgment  creditors  could  not  have  land 
impounded  in  receiver's  hands  to  col- 


lect rents  to  be  applied  to  life  tenant's 
debt  in  event  will  was  probated,  even 
though  he  was  insolvent.  143/336  (85 
8.  E.  107). 


§  3885.  (§  3309.)  Administrator,  etc. 

Next  of  kin:     Court  did  not  err  in  bus-  alleged  in  caveat  that  petitioner  was 

taining  motion  to  strike  caveat  to  peti-  not   next    of   kin   nor   bjeneficially   in- 

tion  for  appointment  as  administrator  terested  in  estate.    20  App.  302  (93  S. 

with  will  annexed,  where  it  was  not  E.  33). 

§  3886.  (§  3310.)  Execntor  de  son  tort. 


Cited.      14   App.    225,    227    (80    8.    E. 

523). 
Stated.     232  Fed.  921,  922  (10). 

Administrator:  Where  one  who  has 
wrongfully  converted  personalty  of  un- 
represented estate  is  appointed  and 
qualifies  as  administrator,  he  can  not 
be  held  liable  as  executor  in  his  own 
wrong,  for  prior  conduct,  but  becomes 
liable  for  proper  administration  of  es- 
tate as  administrator.  144/687  (2)  (87 
S.  E.  891). 

Attorney's  fees:  Where  suit  is  brought 
against  executors  de  son  tort  for  at- 
torney's fees  included  in  a  note  given 
by  decedent,  judge,  sitting  as  both 
court  and  jury,  did  not  err  in  refusing 
to  render  judgment  against  defendants 
for  such  fees,  for  payment  of  which 
estate  had  never  become  legally  liable. 
23  App.  244  (4)   (97  8.  E.  889). 

Heirs:  Where  heirs  of  decedent  whose 
estate  has  no  legal  representative  take 
upon  themselves  exercise  of  a  legal 
representative's  duties,  they  become 
liable  to  creditor  of  estate,  as  execu- 
tors in  their  own  wrong,  for  double 
value  of  property  of  estate  possessed  or 
converted  by  them,  up  to  amount  of 
creditor's  claim.  23  App.  244  (2)  (97 
8.  E.  889). 

Statute  of  limitations:    Suit  for  account- 


ing of  personalty  instituted  more  than 
ten  years  after  right  of  action  accrued 
was  barred.  145/771  (1)  (89  8.  E. 
830). 

Suit:  Nature  of  suit  is  limited  to  per- 
sonal action  against  executor  de  son 
tort,  and  can  not  be  treated  as  being 
directed  against  estate  itself;  while 
in  such  a  suit  by  a  creditor  claim 
against  decedent  affords  to  plaintiff 
his  legal  status,  suit  is  merely  for 
double  the  value  of  the  property  il- 
legally possessed  or  converted  and  can 
not  properly  be  brought  upon  original 
obligation  itself.  23  App.  244  (3)  (97 
8.  E.  889). 

Refusal  to  permit  plaintiff  to  convert 
action  against  alleged  wrongful  execu- 
tors for  double  the  value  of  personal 
property  illegally  possessed  and  con- 
verted, to  extent  of  plaintiff's  claim 
under  note  given  by  decedent,  into  one 
against  estate  itself  by  making  subse- 
quently legally  appointed  adminis- 
trator a  party  defendant,  was  not 
error.     23  App.  244  (4)  (97  8.  E.  889). 

Time  of  conver^on;  Double  liability  im- 
posed by  this  section  is  in  nature  of 
penalty  for  conversion  after  death  of 
owner,  and  does  not  apply  where  con- 
version is  during  his  lifetime.  144/687 
(1)   (87  8.  E.  891). 


§  3889.  (§  3313.)  Interest  of  executor. 


Life  estate:  Where  remainder  estate 
failed  because  of  lack  of  takers,  on 
life  tenant's  death  grantor  or  his  heirs 
were  entitled  to  right  of  entry,  and 
executor   of   grantor   was    entitled    to 


recover  land  of  widow  of  deceased  life 
tenant.     147/12  (3)  (92  8.  E.  540). 

Where  will  created  life  estate  in 
widow  of  testator,  with  remainder  to 
his    children,    and    widow,    who    was 


Digitized  by 


Google 


§§  3890-3892 


SEVENTH  TITLE— CHAP.  2,  ART.  4. 


1092 


Of  the  executor. 


named  as  executrix,  sold  property  of 
estate  at  private  sale  without  order 
authorizing    sale,    her    deed    conveyed 


only  the  life  estate,  and  did  not  divest 
the  children  of  their  interest  in  the 
remainder.     148/44  (2)  (95  S.  E.  682). 


§  3890.  (§  3314.)  Compensatory  beqnests  to  executors. 


Premium  on  bond:  Where  will  provided 
that  executor  should  administer  entire 
estate  even  to  distribution  after  termi- 
nation of  life  estate,  and  that  he  be 
excused  from  giving  bond,  and  finding 
that  prior  death  of  executor  was  not 
contemplated   by   testator  was  author- 

§  3892.  (§  3316.)  Powers,  duties, 

Borrow  money:  In  absence  of  any  au- 
thority conferred  by  will,  an  execu- 
tor has  no  power,  by  virtue  of  his  ap- 
pointment as  such,  to  borrow  money 
and  bind  the  estate  by  a  note,  though 
the  money  be  borrowed  for  the  bene- 
fit of  the  estate.  141/379  (1.  2)  (81 
S.  E.  197);  142/118  (1)  (82  S.  E.  519). 
If  legatees  agreed  that  the  execu- 
tors might  renew  a  certain  note  of  the 
testator,  barred  during  his  lifetime,  and 
the  executors  gave  a  note  in  renewal, 
they  had  no  further  authority  to  bor- 
row money  to  pay  such  renewal  note. 
Id.   379    (3). 

Petition  in  action  by  one  who  had 
loaned  money  to  executors  to  pay  note 
renewing  one  executed  by  decedent, 
praying  that  the  land  be  sold  to  pay 
the  judgment,  and  alleging  that  the 
money  was  loaned  at  the  request  of 
legatees,  did  not  state  a  cause  of  ac- 
tion, where  there  was  no  allegation 
that  the  debts  had  been  paid  or  the 
estate  was  insolvent,  or  setting  forth 
how  such  agreement  could  bind  any 
creditors.  Id.  379  (4). 
GompenBation:  In  equitable  suit  by 
legatees  against  executors,  for  account- 
ing, it  is  competent  for  executors  to 
be  decreed  allowance  for  commissions 
to  which  they  would  be  entitled  under 
section  4062,  and  also  to  reasonable 
compensation  to  which  they  might  be 
entitled  under  section  4065,  notwith- 
standing no  application  has  been  al- 
lowed therefor  in  court  of  ordinary. 
146/525  (4)  (91  S.  E.  780). 

Contracts:  General  rule  is  that  execu- 
tor can  not  bind  estate  by  his  contracts, 
except  such  as  are  authorized  by  law 
or  terms  of  will,  and  if  he  makes  con- 


ized,  premium  of  bond  of  administrator 
de  bonis  non  cum  testamento  annexo 
should  not  be  charged  against  execu- 
tor's distributive  share  of  the  estate 
but  against  the  estate  itself.  148/208 
(96  S.  E.  175). 

and  liabilities. 

tracts  not  authorized,  he  is  individual- 
ly liable.     148/176  (96  S.  E.  214). 

Where  testator  appointed  his  wife 
executrix,  and  ''suggested,'*  but  did 
not  direct,  that  in  management  of  busi- 
ness she  should  seek  advice  of  good 
lawyer  and  of  practical  businessman, 
she  was  not  authorized  to  employ  a 
practical  businessman  to  manage  af- 
fairs of  estate  and  to  pay  him  there- 
for out  of  its  assets;  where  she  did 
so,  she  was  individually  liable  for  debt 
incurred.  148/176  (96  S.  E.  214). 
Deed:  Executor's  deed  is  inadmissible 
in  evidence  without  proof  of  grant- 
or's appointment  as  executor.  143/70 
(1)  (84  S.  E.  120). 

Party:  Where  rule  is  issued  against  exec- 
utrix of  deceased  defendant,  and  she 
objects  to  being  made  party  on  ground 
that  rule  should  not  have  issued  until 
after  lapse  of  twelve  months  from  pro- 
bate of  testator's  will,  and  though  ad- 
mitting that  she  received  copy  of  rule 
by  mail,  she  protests  that  she  was  not 
properly  served,  and  hearing  occurs 
more  than  twelve  months  after  pro- 
bating will,  judgment  making  her  a 
party  will  not  be  vacated  on  these 
grounds,  under  circumstances  of  case. 
146/442    (1)    (91   S.   E.  483). 

Sale:  Court  of  ordinary  may  order  sale 
of  devised  real  estate  for  purpose  of 
paying  debts,  -provided  it  be  necessary 
to  sell  same  for  such  purpose.  149/693, 
696  (101  S.  E.  807). 

Under  will  directing  executrix  to  pay 
debts  without  delay,  and  to  make  equal 
division  between  devisees,  duty  of  sell- 
ing for  distribution,  if  lands  could  not 
be  divided  in  kind,  devolved  upon  exec- 
utrix.    149/693,   696    (101    S.    E.   807). 
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Subrogation:  Where  administrator  bor- 
rowed money  illegally  and  used  the 
same  to  pay  debts,  the  lender  is  not 


subrogated  to  the  rights  of  creditors 
whose  debts  have  not  been  paid. 
142/118  (2)   (82  8.  E.  519). 


§  3893.  (§  3317.)  When  more  than  one  executor. 


Suit:      One    of   two    executors    can    not 
maintain    suit    in    individual    capacity 


against  other  as  executor. 
(2)   (86  S.  E.  272). 


17  App.  59 


ARTICLE  5. 
Of  Devises  and  Legacies. 


§  3895.  (§  3319.)  Assets  to  pay  debts. 


stated.  149/725  (1)  (101  S.  E.  793). 
Cited.  17  App.  59,  63  (86  S.  E.  272). 
Definition:  While  word  ** legatee"  gen- 
erally refers  to  beneficiary  of  personal 
property  under  will,  in  ordinary  usage 

§  3896.  (§  3320.)  Effect  of  assent. 

stated.  140/554,  566  (79  S.  E.  546); 
149/725    (1)    (101  S.  E.  793). 

Life  estate:  Where  executrix,  who  was 
also  life  tenant  in  property  devised, 
executed  deed  both  in  her  represent- 
ative and  individual  capacity,  trans- 
ferable interest  in  the  life-tenant  was 
recognized,  and  there  was  such  assent 
to  legacy  by  executrix  as  authorized 
life-tenant  to  convey  her  life-estate. 
142/366  (3)   (82  8.  E.  1071). 

Petition:  Under  petition  here  construed 
as  one  by  legatee  for  recovery  of  prop- 
erty devised,  construction  of  will  may 
be  invoked  as  basis  for  such  recovery, 
but  petition  must  allege  that  adminis- 
trator has  assented  to  devise,  or  wrong- 


it  and  the  word  ** devisee"  are  fre- 
quently used  as  synonymous  or  inter- 
changeable. 148/539,  541  (97  S.  E. 
534). 


fully  refuses  to  assent.  147/399  (94  S. 
E.  227). 
Pofleesslon:  While  executor's  assent  to 
legacy  will  be  implied  if  will  allows 
legatee  to  remain  in  possession  of  prop- 
erty, such  assent  will  not  be  implied 
because  executor  and  legatee,  who  are 
mother  and  son,  occupied  same  house 
and  had  control  of  personalty.  144/69, 
70  (7)   (86  S.  E.  236). 

Where  executors  caused  will  to  be 
probated,  assented  to  legacy,  and  per- 
mitted life  tenant  to  take  possession 
of  land  devised,  such  assent  inured  to 
the  benefit  of  the  remaindermen  and 
perfected  their  title.  148/77  (1)  (95 
8.  E.  965). 


§  3900.  (§  3324.)  Intention  of  testator. 


stated.  140/297,  300  (78  S.  E.  1086). 
Gertalnty:  Where  testator  empowers 
executors  to  provide  for  any  other 
charitable  object  which  may  appeal  to 
them,  and  also  to  delay  time  for  carry- 
ing out  this  provision  as  adopted  or 
amended  by  them,  such  provision  is  un- 
enforceable, because  too  uncertain  and 
indefinite  both  as  to  object  in  view  and 
as  to  time  for  performance,  and  be- 
cause authority  for  indefinite  delay  is 
equivalent  to  authority  for  nonperform- 
ance.    147/154  (2)    (93  S.  E.  84). 

Provision  in  codicil,  "that  any  per- 
son not  named  for  bequest  by  being 


overlooked  by  me,  and  who  the  exec- 
utors feel  was  an  oversight,  be  pro- 
vided for  liberally  and  before  provision 
is  made  for  any  charitable  object,"  is 
unenforceable,  because  too  indefinite 
and  too  uncertain.  147/313  (93  S.  E. 
878). 
OMdren:  Under  will  providing  that  at 
expiration  of  trust  all  property  may  be 
divided  in  kind  or  may  be  sold,  and 
proceeds  divided  between  **my  chil- 
dren and  grandchildren,  two  shares  to 
each  child  and  one  to  each  grandchild. 
If  the  grandchild  is  dead,  leaving  chil- 
dren, such   child  or  children   shall  in- 
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herit  the  parent's  share,"  one  of  the 
distributees  took  life  interest  con- 
tingent upon  their  leaving  children. 
148/747,  748  (2)   (98  S.  E.  348). 

Will  here  construed,  and  held  that 
all  three  daughters  of  testator  having 
survived  both  the  maker  and  the  life 
tenant,  each  was  entitled  to  her  respec- 
tive share  in  the  land  devised  by  the 
will,  in  fee  simple;  and  children  of 
one  of  them  (the  other  two  having  died 
without  issue)  did  not  acquire  any  in- 
terest whatever  in  the  land  it  so  de- 
vised.   149/106,  107  (1)  (99  S.  E.  298). 

Clause:  Last  clause  of  section  is  to  be 
construed  as  limitation  upon  power  of 
court  to  transpose  sentences,  change 
connecting  conjunctions,  or  supply 
omitted  words,  if  clause  as  it  stands  in 
relation  to  whole  instrument  is  in- 
telligible and  operative.  148/747,  748 
(1-c)  (98  S.  E.  348). 

GodicU:  Where  provision  in  will  is  clear, 
certain,  and  definite  in  regard  to  be- 
quest, codicil  which  is  not  certain  and 
definite,  its  language  being  capable  of 
some  other  reasonable  construction,  and 
which  makes  non-mandatory  the  terms 
of  original  bequest  only  as  to  specific 
form  of  fulfillment,  and  does  not  alter 
mandatory  character  of  original  be- 
quest as  to  its  general  purpose,  will 
not  work  revocation.  147/154  (1)  (93 
S.  E.  84). 

Bequest  here  of  one-third  of  the  resi- 
due of  estate  to  a  nephew,  his  heirs 
and  assigns,  was  revoked  by  a  codicil 
which  was  executed  after  the  death  of 
such  nephew,  giving  a  stated  sum  to 
such  nephew's  heirs,  codicil  reciting 
that  ''this  shall  be  their  full  share  of 
my  estate."    149/266  (100  S.  E.  1). 

Gonstmction  of  will  may  be  invoked  by 
devisee  or  legatee,  as  basis  for  recovery 
of  devised  or  bequeathed  property. 
147/399  (94  S.  E.  227);  149/725  (2) 
(101  S.  E.  793). 

Judgment  overruling  general  demur- 
rer to  petition,  not  having  been  ex- 
cepted to  or  set  aside,  was  conclusive 
against  demurrant,  and  as  to  her  it 
settled  law  of  case,  involving  construc- 
tion of  will  in  question.  149/758  (1) 
(102  8.  E.  148). 

Judgment  overruling  general  de- 
murrer filed  by  widow  of  testator  to 
petition  in  suit  against  widow  and 
executor  of  estate,  which  was  not  ex- 


cepted to  or  set  aside,  settled  law  of 
the  case,  as  to  executor,  involving  con- 
struction of  will  in  question.  149/758^ 
759  (102  S.  E.  148). 

Description  of  property  here  was  too 
uncertain  to  vest  title  to  land  in 
named  devisee.  142/278  (82  S.  E.  626). 
Where  testator  devised  all  of  his 
estate  to  his  wife  for  life  and  over  to 
niece  for  life  and  over  to  her  chil- 
dren or  their  representatives,  and 
died  seized  of  a  certain  city  lot 
in  a  named  city  of  certain  county, 
and  of  certain  numbered  lots  in  a 
stated  district  of  the  same  county,  deed 
by  daughter  of  niece  of  her  interest 
under  the  will  in  testator's  land  in 
the  named  county,  including  such  lots, 
held  not  void  for  uncertainty  of  de- 
scription, when  considered  with  the  will 
and  extrinsic  evidence.  148/839  (1) 
(98  S.  E.  490). 

Distribution:  Where  testator  bequeathed 
to  his  wife  and  two  sons  all  his  prop- 
erty, share  and  share  alike,  and  di- 
rected that  it  be  kept  together  and 
not  sold  for  twenty  years  after  his 
death,  and  it  was  left  entirely  dis- 
cretionary with  widow  what  annual 
allowance  she  should  make  to  the  son, 
a  son  who  had  become  of  age  and  who 
had  married  and  moved  away  from 
the  estate,  could  enforce  demand  for 
payment  to  him  of  portion  of  net  in- 
come from  estate,  in  equitable  suit 
seeking  accounting  and  ascertaining  of 
amount  due  him.  149/725  (3)  (101 
8.  E.  793). 

Entire  will:  Effect  is  to  be  given  to  in- 
tention of  testator  as  gathered  from 
entire  will.    147/800  (95  8.  E.  681). 

In  construing  particular  item  of  will, 
or  particular  clause  of  item,  court  will 
view  and  consider  whole  instrument. 
148/747  (1-a)   (98  8.  E.  348). 

This  sectbn  does  not  affect  nor  is  it 
limitation  upon  application  of  general 
rule  that  iiitention  of  testator  is  con- 
trolling consideration  in  construing  his 
will,  and  that  intention  must  be  as- 
certained by  giving  to  all  parts  of  will 
consideration.  148/747,  748  (l-b)  (98 
8.  E.  348). 

Equal  interest:  Provision  in  item  of 
will  giving  one  grandchild  certain  sum 
of  money  "in  addition  to  the  equal 
portion  of  the  estate"  did  not  show 
testamentary   scheme   that   special   de- 
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vise  to  another  grandchild,  mentioned 
in  another  item,  should  not  be  addi- 
tional to  devise  to  such  grandchild  of 
equal  portion  of  estate,  authorizing 
equal  division  among  testator's  chil- 
dren and  grandchildren.  144/543  (87 
S.  E.  665). 

When  testator  provided  for  dis- 
tribution of  his  estate  among  his 
children  and  grandchildren,  second 
item  of  will,  giving  land  to  one  grand- 
daughter, not  in  conflict.  Id. 
Heir:  Where  children  of  testamentary 
trustee  took  vested  interest  in  property- 
devised,  which  interest  consisted  of 
equitable  title  during  his  life,  becom- 
ing fee  simple  estate  upon  his  decease, 
heirs  of  trustee's  children  would  in- 
herit interest  of  such  children  who  pre- 
deceased trustee  and  died  intestate. 
146/784  (92  8.  E.  531). 

Will  here  construed,  and  held  that 
upon  death  of  named  son  of  testator, 
prior  to  25th  anniversary  of  birth  of 
daughter  of  testator,  corpus  of  prop- 
erty and  subsequent  income  therefrom 
passed  to  surviving  brother  and  sister, 
and  did  not  descend  as  an  inheritance 
to  the  heirs  of  the  deceased  son.  147/ 
114  (92  S.  E.  887). 
Legacy:  Will  here  construed  and  held 
that  grandniece  and  grandnephew  were 
not  limited  to  special  legacies  mention- 
ed, but  each  was  entitled  to  share  in 
residuary  bequests.  148/613  (97  S.  E. 
674). 

Item  in  will,  ''I  owe  one  thousand 
pounds  sterling  to  the  estate  of  my 
sister  A.,  now  represented  by  her  son 
H.  These  amounts  were  borrowed  by 
me  on  condition  that  I  return  them 
when  I  no  longer  needed  them.  In- 
terest was  not  mentioned  either  by 
them  or  by  me.  On  thousand  pounds  to 
each  will  be  satisfactory.  This  money 
business  to  be  conducted  with  my 
nephew  H.,  and  with  no  one  else," 
was  properly  construed  as  creating  a 
legacy,  and  not  as  a  provision  for  the 
recognition  and  payment  of  a  debt. 
149/340  (2)  (100  8.  E.  106). 
Legatees:  Son  of  one  for  whom  testa- 
tor made  provisions  during  his  life 
held  here  to  be  a  legatee  under  the  will. 
147/348  (1)  (94  S.  E.  228). 

All    property   rights   to    which    such 
legatee  was  entitled  under  the  will  were 


divested  by  his  death  without  leaving 
child  or  children.    Id.  348  (2). 

Longevity  pay:  Where  testator  be- 
queathed all  of  his  property  to  his 
wife,  claim  for  "longevity  pay"  due 
to  testator  for  services  rendered  as 
cadet  of  military  academy  of  United 
States  and  as  officer  in  United  States 
Army  collected  by  administrator  de 
bonis  non  cum  testamento  annexo  was 
property  of  which  testator  was  seized 
and  possessed,  and  passed  to  his 
widow.  147/127   (1)    (92  S.  E.  937). 

Name:  Item  of  will  is  not  necessarily 
void  because  it  does  not  contain  name 
of  beneficiary  to  whom  it  was  inten- 
tion of  testator  legacy  should  be  given, 
and  court  properly  directed  administra- 
tor to  make  investigations  in  order  to 
ascertain  and  make  certain  name  of 
person  intended.  145/856,  857  (2)  (89 
S.  E.  1084). 

Per  stirpes  and  per  capita:  "Heirs,''  in 
devise  to  testator's  wife  for  life,  then 
to  heirs  of  his  deceased  brothers,  share 
and  share  alike,  is  equivalent  to  chil- 
dren, who  take  per  capita  and  not  per 
stirpes.    145/234  (88  8.  E.  963). 

Under  devise  in  trust  here  for  son 
for  life  and  on  his  death  without  chil- 
dren remainders  over  to  other  children 
and  representatives  of  children  of  tes- 
tator, each  of  three  sets  of  representa- 
tives of  deceased  children  who  were  in 
life  at  death  of  life  tenant  took  per 
stirpes  a  vested  estate  in  remainder  of 
the  property,  each  set  taking  one-third 
thereof.    147/102  (1)  (92  8.  E.  870). 

Will  construed  and  held  that  inten- 
tion of  testator  was  that  after  death 
of  his  wife  income  from  money  be- 
queathed should  be  paid  one-half  to  one 
daughter  and  her  children,  and  the 
other  half  to  his  other  daughter  and 
her  children,  children  of  each  mother 
to  share  equaUy  with  her,  and  at 
death  of  mothers  each  one's  share  was 
to  go  to  their  respective  children. 
146/42  (90  S.  E.  471). 

Under  will  directing  that  remainder 
of  estate  be  equally  divided  per  capita 
among  nephews  and  nieces,  daughter 
of  niece  to  take  full  per  capita  share 
in  her  mother's  stead,  share  of  such 
daughter,  dying  before  testator,  did 
not  lapse,  and  her  heirs  took  her  devise. 
147/800  (95  S.  E.  681). 
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"Perishable  property,"  as  used  in  will 
declaring  that  two  named  sons  of  de- 
cedent should  share  equally  with  the 
rest  of  the  children  in  all  of  the 
perishable  property,  were  intended  by 
testator  to  include  personal  property 
of  every  description  of  which  he  died 
possessed.    146/138  (1)  (90  S.  E.  852). 

Petition  here  held  to  seek  to  recover  un- 
divided one-third  interest  in  land,  on 
ground  that  under  terms  of  will  such 
interest  had  vested  in  named  person, 
and,  subject  to  certain  incumbrances 
placed  thereon  by  him,  was  so  vested 
at  the  time  such  person  was  adjudi- 
cated a  bankrupt,  and  by  operation  of 
law  the  title  so  held  by  such  person 
devolved  upon  plaintiff,  and  that  peti- 
tion did  not  seek  to  recover  income  that 
executor  might  be  required  to  pay  such 


person  under  provisions  of  will.  149/ 
471    (1)    (100  S.  E.  566). 

Ptemlmn  on  bond:  Where  will  provided 
that  executor  should  administer  entire 
estate  even  to  distribution  after  termi- 
nation of  life  estate,  and  that  he  be 
excused  from  giving  bond,  and  find- 
ing that  prior  death  of  executor  was 
not  contemplated  by  testator  was  au- 
thorized, premium  of  bond  of  adminis- 
trator de  bonis  non  cum  testamento 
annexo  should  not  be  charged  against 
executor's  distributive  share  of  the 
estate  but  against  the  estate  itself. 
148/208  (96  8.  E.  175). 

Uncertainty:  Provisions  of  will  here  held 
not  so  indefinite  as  to  be  void  and  un- 
enforceable. 145/856,  857  (1)  (89  8. 
E.  1084). 


§  3901.  (§  3325.)  Parol  evidence  on  ambiguities. 


DeclaratlonB  of  testator  that  he  intended 
to  dispose  of  his  property  in  a  certain 
way  and  to  certain  persons,  different 
from  that  expressed  in  will,  inadmis- 


sible, where  terms  of  will  are  plain 
and  unambiguous.  140/691  (4)  (79  8. 
E.  772). 


§  3902.  (§  3326.)  General  and  speciHc  legacies. 


Bank  deposit:  Legacy  of  definite 
amounts  deposited  in  named  banks 
was  specific  legacy.  145/140  (1)  (88 
8.  E.  670). 

Evidence:  Where  will  did  not  purport 
to  devise  any  specified  land,  but  con- 
tained a  general  residuary  clause,  and 
it  appeared  from  evidence  that  testa- 
tor had  gone  into  possession  of  certain 


plantation,  and  had  remained  in  posses- 
sion by  consent  of  other  heirs  at  law, 
without  intention  to  lay  claim  to  whole 
of  estate,  it  was  not  error  to  exclude 
aflirmative  answer  of  witness,  who  was 
being  examined  by  caveators,  to  ques- 
tion whether  land,  referred  to  as  a 
whole,  was  the  property  disposed  of  by 
the  will.    148/512  (1)  (97  8.  E.  440). 


§  3903.  (§  3327.)  Income  goes  with  corpus. 


Devise:  As  general  rule,  specific  devise 
of  lands  carries  with  it  to  devisees  the 
income,    profits,    or    increase    of    the 

§  3906.  (§  3330.)  Lapsed  legacies. 

Gonditlonal  legacy:  Where  testator  de- 
vised to  another  a  certain  sum  of 
money,  "provided  he  is  in  my  em- 
ployment at  the  time  of  my  death," 


specific  legacy  from  date  of  testator's 
death.     146/782  (1)   (92  8.  E.  533). 


and  such  other  voluntarily  severed 
business  relations  with  testator,  and 
died  before  death  of  testator,  the 
legacy  lapsed.     145/479  (89  8.  E.  521). 


§  3907.  (§  3331.)  What  falls  to  residuum,  and  what  to  heir. 


contingent  legacy:  Devise  which  was 
obviously  and  necessarily  contingent 
when  will  was  made  is  not,  upon  fail- 
ure of  contingency,  within  ordinary 
rule  applicable  to  void  or  lapsed  de- 


vise; and  residuary  devisee  will  take 
instead  of  heir  at  law,  unless  will  con- 
tains special  indication  of  contrary  in- 
tention of  part  of  testator.  149/741 
(102  8.  E.  51). 
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Petition  in  action  by  residuary  legatees 
to  recover  interest  in  land  was  sub- 
ject to  general  demurrer,  where  it  did 

§  3910.  (§  3334.)  Election. 

Deed:  Where  widow  did  not  know  of 
existence  of  deed  giving  her  absolute 
estate,  fact  that  she  may  have  taken 
under  will  would  not  amount  to  elec- 

§  3914.  (§  3338.)  Bequest  to  charity. 


not    allege    that    there   was    residuary 
estate,  etc.     144/460  (1)  (87  8.  E.  403). 


tiou  to  forego  her  rights  under  the  deed 
and  estop  her  from  claiming  adversely 
to  the  will.  148/287,  289  (4)  (96  8.  E. 
564). 


Cited.  147/633,  634  (1)  (95  8.  E.  210). 
Gertainty:  Devise  of  estate  '*to  be  in- 
vested in  safe  securities,  and  the  in- 
come arising  therefrom  to  be  used  for 
the  purpose  of  educating  poor,  worthy 
girls  of  good  family  and  legitimate," 
is  not  void  for  alleged  reason  that 
designation  of  girls  to  be  benefitted  is 
so  indefinite  and  uncertain  as  to  render 
their  identity  impossible,  and  that  the 
kind,  amount,  and  quality  of  educa- 
tion to  be  bestowed  is  not  ascertain- 
able.   149/361  (100  8.  E.  103). 


Diversion  of  Income:  Improper  diver- 
sion of  income  from  trust  funds  af- 
fords no  reason  why  trust  should  be 
declared  void.     145/888  (90  8.  E.  54). 

Schools:  Fact  that  there  is  system  of 
public  schools  did  not  avoid  trust  un- 
der will  devising  property  in  trust 
for  establishment  of  free  school 
145/888  (90  8.  E.  54). 

Trustee:  Court  can,  upon  proper  ap- 
plication, appoint  trustee  to  carry  out 
provisions  of  will.  145/856,  857  (1) 
(89  8.  E.  1084). 


ARTICLE  6. 
Of  Revocation. 


§  3917.  (§  3341.)  Express  or  resulting. 


Codicil:  Where  provision  in  will  is  clear, 
certain,  and  definite  in  regard  to  be- 
quest, codicil  which  is  not  certain  and 
definite,  its  language  being  capable 
of  some  other  reasonable  construc- 
tion, and  which  makes  non-manda- 
tory the  terms  of  original  be- 
quest only  as  to  specific  form  of  ful- 
fillment, and  does  not  alter  mandatory 
character  of  original  bequest  as  to  its 
general  purpose,  will  not  work  revoca- 
tion.    147/154  (1)   (93  8.  E.  84). 

Partial  intestacy:  Where  devise  to  two 
of  testator's  nephews  was  revoked  as 
to    one,    an    intestacy    pro    tanto    was 


§  3922.  (§  3346.)  Inconsistent  provisions. 

8tated.     140/297,  300  (78  8.  E.  1086). 

§  3923.  (§  3347.)  Revocation  by  marriage,  etc. 


created.     142/779,   780    (2)    (83   8.   E. 
788). 

Where  testator  devised  and  be- 
queathed property  to  his  daughter, 
directing  that  if  she  died  unmarried 
it  should  be  divided  between  two 
nephews,  and  if  she  should  marry  and 
die  without  issue  she  might  bequeath 
one-half  the  property  to  her  husband, 
remainder  to  be  divided  among 
nephews,  intestacy  as  to  one-fourth 
of  the  property  resulted  where  testator 
revoked  the  devise  to  one  of  the 
nephews,  and  the  daughter  married, 
and  died  without  issue.  145/430  (3) 
(89  8.  E.  418). 


Birth:  Where  explicit  language  of  will 
discloses  general  testamentary  scheme 
to  provide  for  children  of  testator  as 


a  class,  and  there  is  nothing  to  indi- 
cate that  such  provision  was  intended 
to  be  limited  to  children   in  life,  law 
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will  presume  that  testator  understood 
legal  meaning  of  language  employed, 
and  intended  natural  consequences  of 
his   act,   and   therefore   that   will   was 


made  in  contemplation  of  such  event 
as  subsequent  birth  of  child  to  him. 
147/561  (94  S.  E.  995). 


ARTICLE  7. 
Of  Nuncupative  Wills. 
§  3925.  (§  3349.)  Nuncupative  wills,  when  good. 


Charge  here  on  test  of  validity  of  nun- 
cupative will  was  not  erroneous.  142/ 
5,  6  (2)  (82  S.  E.  246). 

Proof:  Where  one  witness  to  nuncu- 
pative will  testified  that  he  did  not 
hear  testator  make  any  statement  as 
to  one-half  of  his  estate,  but  other 
two  witnesses  testified  that  decedent 
made  certain  disposition  of  entire  es- 
tate, verdict  refusing  probate  of  will 
was  properly  directed.  142/359  (82  S. 
E.  1054). 

Where  estate  was  declared  in  paper 
propounded  as  nuncupative  will  to  con- 
sist of  both  land  and  personal  property, 
and  two  of  the  witnesses  described  a 
contemplated  bequest  as  'Mand/'  and 
third   witness,   referring   to   same    be- 

§  3926.  (§  3350.)  When  proved. 

Testimony:  Essential  to  admissibility  of 
nuncupative  will  to  probate  that  there 
be  substantial  agreement  between  testi- 
mony  of  witnesses,   by   whom   will   is 


quest,  employed  the  broader  term, 
'*  property,  ^ '  there  was  a  material 
variance,  and  there  was  failure  on  part 
of  all  the  witnesses  to  testify  in  sub- 
stantial accord  with  language  of  paper 
propounded  as  will,  and  verdict  set- 
ting up  paper  as  the  will  was  unau- 
thorized by  the  evidence.  148/22  (95 
S.  E.  691). 
Written  will:  This  section  does  not  con- 
template that  person  who  has  been 
sick  for  long  time  can  not,  on  her  ill- 
ness reaching  critical  turn,  make  nun- 
cupative will,  merely  because  prior 
thereto,  if  her  attention  had  been  called 
to  making  of  will,  she  would  have  had 
opportunity  to  reduce  it  to  writing. 
142/5,  6   (2)    (82  S.  E.  246). 


sought  to  be  proved,  and  spoken  words 
of  decedent  as  reduced  to  writing. 
142/5,  6  (3)   (82  8.  E.  246). 


CHAPTER  3. 
Of  Title  by  Descent  and  Administration. 


ARTICLE  1. 

Of  Inheritable  Property  and  the  Relative  Rights  of  the  Heirs  and 

Administrator. 


§  3929.  (§  3353.)  Descent  to  heirs. 

Cited.  143/497,  500  (85  S.  E.  742); 
17  App.  59,  63  (86  S.  E.  272). 
Gontrlbutlon:  Neither  residuary  legatee 
nor  his  guardian  can  sue  to  enforce 
right  of  contribution  of  estate,  grow- 
ing out  of  co-suretyship,  even  though 


administrator  has  paid  all  debts  and 
fully  administered  the  estate  and  has 
transferred  judgment  and  execution  to 
guardian  and  although,  under  the  will, 
legatee  was  sole  legatee,  and  money 
which    paid    judgment    and    execution 
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would  otherwise  have  gone  to  legatee 
as  part  of  his  legacy.  23  App.  734  (1) 
(99  S.  E.  385). 

Debts:  Administrator  is  entitled  to  re- 
tain share  of  an  heir,  in  money  derived 
from  sale  of  realty  belonging  to  de- 
cedent's estate,  in  payment  of  debt 
which  heir  owes  to  the  estate,  as 
against,  and  in  preference  to,  claim  of 
assignee  or  purchaser  from  the  heir. 
20  App.  381  (1)  (93  S.  E.  55). 

Evidence  here,  in  suit  against  one  as 
administrator  and  guardian,  and  in-* 
dividually,  and  others,  seeking  to  reach 
and  apply  assets,  showed  that  admin- 
istrator was  conducting  business  of  in- 
testate for  benefit  of  other  defendants 
as  real  equitable  owners.  147/695  (95 
S.  E.  255). 

Heixs:  Will  here  construed,  and  held 
that  upon  death  of  named  son  of  testa- 
tor, prior  to  25th  anniversary  of  birth 
of  daughter  of  testator,  corpus  of 
property  and  subsequent  income  there- 
from passed  to  surviving  brother  and 
sister,  and  did  not  descend  as  an  in- 
heritance to  the  heirs  of  the  deceased 
son.     147/114  (92  S.  E.  887). 

Life  estate:  Where  life  tenant  in  per- 
sonalty under  foreign  will  took  pro- 
ceeds of  sale  advanced  to  her  and  ac- 
quired land  in  this  State  absolutely 
and  unaffected  by  any  rights  of  re- 
maindermen, it  descended  on  her  death 
to  her  husband  and  her  son  as  her 
heirs.     146/464   (2)    (91  S.  E.  476). 

Lost  deed:  Under  this  section  and  sec- 
tion 3657  heir  of  grantee  in  unre- 
corded deed  has  such  interest  in  land 
as  will  authorize  him  to  maintain  ac- 
tion to  establish  copy  of  deed  after 
it  has  been  lost.  145/137,  138  (4)  (88 
S.  E.  669). 

Pleading:  There  is  no  merit  in  assign- 
ment of  error  upon  allowance  of  amend- 
ment which  alleges  death  of  one  of 
original  plaintiffs,  and  prays  that  peti- 
tioners as  his  heirs  at  law  recover  his 
interest  in  land.  148/840,  841  (4)  (98 
S.  E.  471). 

Possession:  Where  evidence  in  action  of 
ejectment  by  heirs  at  law  shows  pos- 
session of  land,  under  deed,  by  their 
father  at  time  of  his  death,  this  with- 
out more,  would  entitle  them  to  re- 
cover.    147/315  (2)    (93  S.  E.  895). 

Suit  to  recover  upon  account  due  de- 
cedent by  one  who  had  purchased  cer- 


tain articles,  in  which  it  was  alleged 
that  estate  owed  no  debts  and  that 
there  was  no  administration,  could  not 
be  maintained  by  wife  and  heirs  of 
decedent,  where  it  was  brought,  not 
against  original  debtor,  but,  subse- 
quently to  his  death,  against  adminis- 
trator of  sole  heir  of  debtor,  the  ad- 
ministrator having  sold  real  estate 
which  the  heir  referred  to  had  taken 
possession  of  and  claimed  as  his  own. 
148/352  (1)   (96  S.  E.  858). 

Where  one  died  in  possession  of  land 
under  bona  fide  claim  of  right  thereto, 
there  was  prima  facie  evidence  of  title 
in  him;  and  his  heirs  or  devisees  may 
recover  on  proof  of  such  possession, 
unless  a  better  adverse  title  is  shown 
by  defendant.  149/170  (1)  (99  S.  E. 
532). 

Heirs  at  law  are  entitled  to  posses- 
sion of  land  owned  by  intestate  at  time 
of  death  until  it  is  needed  by  adminis- 
trator for  purposes  of  administration, 
that  is,  for  purpose  of  paying  debts 
and  making  legal  distribution  to  the 
heirs.  19  App.  660,  661  (7)  (91  S.  E. 
1066). 

Bealty:  Title  to  realty,  upon  death  of 
owner,  descends  directly  and  vests  im- 
mediately in  heirs  of  law;  it  does  not, 
as  at  common  law,  vest  in  heir  at  law 
absolutely,  but  the  descent  may  be  in- 
tercepted, and  possession  claimed  and 
held  by  administrator  for  purposes  of 
administration.  20  App.  381  (2)  (93 
S.  E.  55). 

Sale:  Where  note  is  executed  for  price 
of  heir's  interest  in  land,  and  there- 
after administrator  sells  land  and  di- 
vests heir's  title,  she  can  not  recover 
on  note,  though  maker  was  purchaser 
at  sale.    14  App.  194  (80  S.  E.  660). 

Security:  Where  legal  title  to  land  has 
been  conveyed  to  secure  repayment  of 
debt,  and  is  outstanding  and  the  debt 
is  unpaid  at  time  of  grantor's  death, 
such  title  does  not  descend  directly  to 
his  heirs  at  law.  149/825  (7)  (102  S. 
E.  526). 

Widow:  When  man  dies  intestate,  leav- 
ing widow  and  children,  title  to  realty 
vests  in  latter,  subject  only  to  former's 
right  to  take  child 's  part  or  have  dower 
assigned  therein;  and  unless  it  af- 
firmatively appears  that,  within  time 
prescribed  by  law,  she  elected  to  take 
child's  part,  no  presumption  will  arise 
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that  she  ever  had  any  vested  estate  in 
fee  in  such  realty.  146/719  (92  8.  E. 
211). 

Administrator's  deed  duly  executed 
and  recorded,  reciting  order  to  sell,  sale, 
and  valuable  consideration,  and  convey- 
ing certain  lot,  except  widow's  dower, 
and  certain  other  land,  was  notice  to 
subsequent  purchasers  that  vendee  and 
those  who  held  under  him  took  only  the 
last  mentioned  land;  and  one  who  ac- 
quired possession  of  entire  lot  under 
pretended    claim,   including  remainder 

§  3930.  (§  3354.)  Husband  sole  heir. 

S.   E.   561), 


in  dower,  would  acquire  no  title  to 
such  remainder  as  against  heirs  at  law, 
who  sue  in  ejectment  for  such  re- 
mainder within  seven  years  from  date 
of  death  of  tenant  in  dower.  147/315, 
316  (2-b)  (93  8.  E.  895). 

Where  owner  of  estate  in  realty, 
which  estate  survives  him,  dies  with- 
out lineal  descendants,  his  wife,  being 
his  sole  heir,  may  maintain  action  to 
recover  land  owned  by  him  at  his  death. 
148/675  (1)  (97  S.  E.  856). 


Cited.      140/699,   706    (79 
769,  772  (79  8.  E.  903). 

Administration  of  estate:  Charge  that 
if  jury  were  satisfied  certain  person 
died  without  heirs,  and  there  was  no 
administration  on  her  estate,  and  her 
husband  was  sole  heir  at  law,  that 
under  such  circumstances  he  would  be 
entitled  to  recover,  though  not  tech- 
nically correct,  was  not  error  requir- 
ing grant  of  new  trial.  148/312  (3) 
(96  8.  E.  630). 

Debts:  Where  wife  dies  intestate,  leav- 
ing  no  surviving  child  or  descendant 
of  child,  husband  can  not  maintain  suit 
to  recover  on  debts  due  estate  of  wife, 
although  her  estate  owes  no  debt  and 


there  is  no  administration.  146/123 
(90  S.  E.  856). 

Bemainder  interest:  Upon  death  of 
child  in  esse  when  deed  was  executed, 
in  whom  remainder  estate  was  vested, 
before  death  of  life  tenant,  leaving 
husband  and  child,  latter  also  dying 
before  life-tenant's  death,  husband 
succeeded  by  inheritance  to  share  of 
deceased  remainderman.  145/858  (2) 
(90  8.  E.  65). 

Will  here  construed  and  held  that  there 
was  an  intestacy  as  to  a  parcel  of 
land,  and  that  the  same  passed  to 
husband  of  testatrix  as  her  sole  heir. 
143/47   (84  8.  E.  115). 


§  3931.  (§  3355.)  Rules  of  inheritance. 


1. 

Another  husband:  Where  man  who  was 
married  to  woman  who  had  living  hus- 
band died,  no  title  to  his  property 
passed  to  her,  and  deed  by  her  purport- 
ing to  convey  property  of  decedent  was 
without  effect,  and  her  grantee  took  no 
title  as  against  heirs  of  decedent. 
146/367  (1)   (91  8.  E.  115). 

Collateral  heirs:  Upon  death  of  man 
leaving  widow  but  no  lineal  descend- 
ants, his  estate  descends  to  widow  by 
inheritance,  and  death  of  widow,  with- 
out known  heirs,  will  not  vest  her  in- 
heritance in  collateral  heirs  of  her  de- 
ceased husband.  147/138  (4)  (93  8.  E. 
93). 

Election:  Wife  is  not  required  to  elect 
whether  she  will  take  a  dower  or  the 
whole  estate  as  heir.  147/138  (3)  (93 
8.  E.  93). 


Personal  representative:  Widow  whose 
husband  died  intestate,  leaving  no 
lineal  descendants,  where  it  appears 
'that  he  left  no  unpaid  debts,  entitled 
to  his  whole  estate,  without  taking  out 
letters  of  administration;  and,  being 
so  entitled,  she  is  his  personal  repre- 
sentative. 22  App.  693  (1)  (97  8.  E. 
111). 

Suit:  Where  owner  of  estate  in  realty, 
which  estate  survives  him,  dies  with- 
out lineal  descendants,  his  wife,  be- 
ing his  sole  heir,  may  maintain  action 
to  recover  land  owned  by  him  at  his 
death.     148/675  (1)   (97  8.  E.  856). 

Witnesses:  Widow,  whose  husband  died 
intestate  leaving  no  lineal  descendants, 
is  personal  representative  of  intestate, 
within  meaning  of  section  5858  (1),  and 
in  suit  by  her  to  recover  land  which  de- 
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fendants  claim  by  reason  of  alleged 
parol  contract  with  deceased,  together 
with  possession  and  valuable  improve- 
ments made,  defendants  are  not  com- 

3. 

Election:  Where  a  widow  and  her  chil- 
dren sued  to  partition  land,  and  she 
had  never  applied  for  dower,  and  there 
had  been  no  administration,  it  could 
not  be  declared  as  matter  of  law  that 
she  was  not  entitled  to  recover.  141/ 
629  (2)   (81  a  E.  895). 

When  man  dies  intestate,  leaving 
widow  and  children,  title  to  realty 
vests  in  latter,  subject  only  to  former 's 
right  to  take  child's  part  or  have 
dower  assigned  therein;  and  unless  it 
affirmatively  appears  that,  within  time 


potent  witnesses  to  testify  as  to  state- 
ments made  to  them  by  intestate,  re- 
lied on  to  establish  alleged  contract. 
149/290  (1)  (99  S.  E.  872). 


prescribed  by  law,  she  elected  to  take 
child's  part,  no  presumption  will  arise 
that  she  ever  had  any  vested  estate  in 
fee  in  such  realty.  146/719  (92  S.  E. 
211). 

Where  husband  devised  $1,000  in 
cash  to  his  wife  and  gave  her  income 
from  $4,000  for  life  or  until  her  mar- 
riage, when  principal  was  to  revert, 
the  widow,  paving  accepted  the  $1,000 
had  no  election  to  take  a  child's  part 
in  the  estate,  where  there  were  two 
children.     147/449  (94  S.  E.  553). 


5. 

Cited. 


143/342,  345  (85  S.  E.  105). 


General  Note. 


Collateral  heirs:  Upon  death  of  man 
leaving  widow  but  no  lineal  descend- 
ants, his  estate  descends  to  widow  by 
inheritance,  and  death  of  widow,  with- 
out known  heirs,  will  not  vest  her  in- 
heritance in  collateral  heirs  of  her  de- 
ceased husband.  147/138  (4)  (93  S.  E. 
93). 

Homicide:  Fact  that  an  heir  kills  per- 
son from  whom  he  expects  to  inherit 


will  not  change  application  of  statutes 
of  descent.  21  App.  416  (94  S.  E.  602). 
Legal  heirs:  Under  a  will  of  a  testator 
who  left  a  widow  and  eight  children, 
directing  that  the  residue  of  the  es- 
tate be  distributed  equally  among  tes- 
tator's legal  heirs,  the  widow  was  not 
included  in  such  disposition.  140/691 
(2)   (79  S.  E.  772). 


§  3933.  (§  3357.)  Eight  of  administrator. 


Cited.  143/497,  500  (85  8.  E.  742); 
147/235,  240  (93  8.  E.  411). 

Gontributlon:  Neither  residuary  legatee 
nor  his  guardian  can  sue  to  enforce 
right  of  contribution  of  estate,  grow- 
ing out  of  co-suretyship,  even  though 
administrator  has  paid  all  debts  and 
fully  administered  the  estate  and  has 
transferred  judgment  and  execution  to 
guardian  and  although,  under  the  will, 
legatee  was  sole  legatee,  and  money 
was  paid  judgment  and  execution  would 
otherwise  have  gone  to  legatee  as  part 
of  his  legacy.  23  App.  734  (1)  (99  S. 
E.  385). 

Destruction  of  property:  Administrator 
could  not  enjoin  destruction  of  build- 
ing by  residuary  legatee  of  realty, 
where  estate  had  been  administered 
except  as  to  pecuniary  legacies.  145/ 
140,  141   (2)    (88  8.  E.  670). 


Ejectment:  Where,  in  action  for  land 
petition  sought  recovery  to  land  which 
came  to  grantor  in  deed  as  beneficiary 
under  will,  but  which  was  not  in  terms 
described,  and  other  land  adequately 
described,  it  was  error  to  sustain  gen- 
eral demurrer  on  grounds  (a)  that  there 
was  no  allegation  by  plaintiffs,  who 
sued  as  heirs  at  law,  that  there  was 
no  administration  on  estate,  or,  if  so, 
that  administrator  assented  to  suit,  or 
(b)  that  defendant  was  chartered  rail- 
road company,  and  petition  failed  to 
allege  whether  land  was  used  for  neces- 
sary railroad  purposes,  and  that  eject- 
ment will  not  lie  against  railroad  com- 
pany.    148/539  (2)    (97  8.  E.  534). 

Heirs:  Before  heirs  at  law  can  recover 
land  of  estate,  they  must  allege  and 
prove  that  there  was  no  administra- 
tion,   or    that   administrator,    if   there 


Digitized  by 


Google 


§  3934 


SEVENTH  TITLE— CHAP.  3,  AET.  1. 


1102 


Inheritance;  relative  rights  of  heirs  and  administrator. 


was  one,  assented  to  their  bringing 
suit.  141/597  (1)  (81  S.  E.  860);  142/ 
132  (2)   (82  S.  E.  561). 

Where  plaintiffs  in  ejectment  claimed 
title  as  heirs  at  law,  it  is  incumbent 
on  them,  in  order  to  recover,  to  show 
that  there  is  no  administration  upon 
estate  of  decedent,  or,  if  administra- 
tion, that  they  have  consent  of  adminis- 
trator to  sue.  147/206  (1)  (93  S.  E. 
201). 

Where  heirs  at  liaw  bring  ejectment, 
general  rule  is  that  in  order  for  them 
to  recover  it  is  necessary  for  them  to 
show  that  there  is  no  administration 
upon  decedent's  estate,  or,  if  there  is 
administration,  that  they  have  the  con- 
sent of  the  administrator  to  bring  the 
action.     148/79  (1)   (95  S.  E.  964). 

This  rule  is  subject  to  modification 
that  under  peculiar  circumstances,  as 
where  administrator  makes  collusive 
conveyance  for  purpose  of  defrauding 
those  interested  in  the  estate  and  of 
obtaining  personal  benefit  for  himself, 
and  refuses  to  give  his  consent  for 
heirs  to  sue,  they  may  bring  equitable 
action  against  administrator  and  per- 
son or  persons  charged  with  being  in 
collusion  with  him,  for  purpose  of  pro- 
tecting their  rights.    Id.  79  (2). 

There  is  no  merit  in  assignment  of 
error  upon  allowance  of  amendment 
which  alleges  death  of  one  of  original 
plaintiffs,  and  prays  that  petitioners 
as  his  heirs  at  law  recover  his  interest 


in  land.  148/840,  841  (4)  (98  S.  E. 
471). 

Legatees:  Executors  of  estate,  in  action 
to  recover  lands  of  testator  for  pur- 
pose of  executing  will,  represent  lega- 
tees under  will,  remaindermen  as  well 
as  life  tenants.  147/427,  428  (2)  (94 
8.  E.  468). 

Life  estate:  Where  remainder  estate 
failed  because  of  lack  of  takers,  on 
life  tenant's  death  grantor  or  his  heirs 
were  entitled  to  right  of  entry,  and 
executor  of  grantor  was  entitled  to  re- 
cover land  of  widow  of  deceased  life 
tenant.     147/12  (3)   (92  S.  E.  540). 

Personalty:  Suit  in  equity  can  not  be 
maintained  at  instance  of  some  of  the 
distributees  of  the  estate,  to  recover 
personal  property  thereof,  except  legal 
representatives  of  such  estate,  unless 
there  be  collusion,  insolvency,  unwill- 
ingness to  collect  the  assets,  or  some 
other  like  special  circumstances.  149/ 
42  (1)  (99  8.  E.  27). 

Possession:  Administrator  was  not  au- 
thorized to  recover  possession  of 
premises  held  by  defendant  under  his 
son,  who  had  succeeded  to  interest  of 
certain  of  the  heirs  at  law  of  plaintiff's 
intestate.  19  App.  660,  662  (8)  (91 
8.  E.  1066). 

Stranger:  While  under  this  section  ad- 
ministrator may  sue  for  benefit  of  es- 
tate, he  can  not  sue  for  use  of  stran- 

*   ger.     144/508  (87  B.  E.  676). 


3934.  (§  3358.)  May  recaver  f ram  heirs,  etc.,  when. 


Cited.     147/235,  240  (93  8.  E.  411). 

Evidence  here  in  action  by  administra- 
tor to  recover  portion  of  land  of  which 
his  intestate  died  possessed  held  to 
sustain  verdict  for  defendant.  141/ 
680  (81  8.  E.  1106). 

Res  Judicata:  Judgment  adverse  to 
plaintiffs    in    action    by    heirs    against 


purchaser  of  land  at  sheriff's  sale, 
seeking  cancellation  of  sheriff's  deed 
and  accounting  for  rent  and  to  have 
title  decreed  in  plaintiffs,  will  not  bar 
ejectment  against  purchaser  by  ad- 
ministrator where  it  is  necessary  for 
administrator  to  have  the  property  to 
pay  debts.     142/198  (82  8.  E.  548). 
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ARTICLE  2. 
Of  AdministratioxL 


SECTION  1. 
Different  Kinds  of  Administrators  and  Rules  for  Granting  Letters. 


§  3935.  (§  3359.)  Temporary  letters. 


Cited.     140/769,  770  (79  S.  E.  903). 
Stated  and  applied.     145/867   (2)    (90 
S.  E.  69). 

Agreement:  Authority  conferred  by  this 
section  can  not  be  augmented  by  pri- 
vate agreement  between  temporary 
administrator  and  widow  of  deceased. 
145/534  (1)  (89  S.  E.  618);  20  App. 
827  (93  S.  E.  498). 

CanceUation  of  deed:  Estate  of  decedent 
can  not  be  affected  by  suit  instigated 
against  temporary  administrator  by 
grantor  of  land,  to  cancel  deed  exe- 
cuted by  him  to  decedent  while  in  life. 
147/143  (1)   (93  8.  E.  292). 

Distribute  estate:  Temporary  adminis- 
trator may  sue  to  collect  debts  or 
personal    property    of    intestate     but 


has  no  authority  of  law  to  deal  with 
the  estate  of  the  intestate.  145/867 
(2)  (90  S.  E.  69). 

Pendente  lite  grant:  Where  temporary 
administrator  was  appointed  and  ap- 
plied for  appointment  as  permanent 
administrator,  but  caveat  was  filed 
and  another  appointed,  and  appeal 
taken  under  section  4999,  temporary 
administrator  remained  such  under 
this  section,  and  ordinary  could  not 
by  ex  parte  order  on  petition  appoint 
administrator  pendente  lite.  144/289 
(1)   (86  S.  E.  1082). 

Powers:  Temporary  administrators  have 
only  the  right  to  collect  and  preserve 
the  estate.    232  Fed.  921,  923  (16). 


§  3936.  (§  3360.)  Bond  of  temporary  administrator. 


Cited.  140/769,  770  (79  S.  E.  903). 
Payment  by  surety:  Where  auditor 
found  for  plaintiff  in  action  on  bond 
of  temporary  administrator  and  against 
cross-claim  of  such  administrator,  and 
it  appeared  that  surety  had  voluntarily 


paid  to  plaintiff  amount  found  in  his 
favor,  without  consent  of  temporary 
administrator,  judgment  overruling  ex- 
ceptions filed  by  temporary  administra- 
tor was  not  erroneous.  145/867,  868 
(4)  (90  S.  E.  69). 


§  3937.  (§  3361.)  Temporary  administrator  may  sue. 


Cited.     140/769,  770  (79  S.  E.  903). 

Land:  Temporary  administrator  takes 
no  interest  in  land  of  estate,  and  can 
not  bring  action  for  its  recovery  or 
consent  to  such  an  action  being 
brought.     147/143   (1)    (93  8.  E.  292). 

Trust:  Temporary  administrator  may  not 
maintain  action  to  have  city  court  set 

§  3938.  (§  3362.)  Pendente  lite. 

Injunction:  Administratrix  may  file  pe- 
tition to  enjoin  railroad  company  from 
unlawfully   taking  possession    of   land 


up  trust  in  property  alleged  to  have 
been  conveyed  to  defendant,  and  to 
set  up  title  in  plaintiff's  intestate,  and 
recover  for  conversion  of  trust  fund 
arising  from  defendant's  sale  of  prop- 
erty, and  court  was  without  jurisdiction 
to  determine  cause.  23  App.  793  (99  8. 
E.  706). 


left  by  decedent,  and  constructing  its 
road  without  first  acquiring  right  to 
do  so.     140/769  (1)   (79  8.  E.  903). 
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§  3943.  (§  3367.)  Rules  for  granting  letters. 
1. 


Cited.    144/359,  362  (87  S.  E.  286). 
Widow:      Conclusion   by   father    of    de- 
cedent, "From  my  knowledge  of  this 
lady  I  would  say  she  is  not  a  fit  per- 
son  and   a  proper   person   to  manage 

2. 

Fraud:  Judgment  granting  permanent 
letters  of  administration  to  one  who 
is  neither  next  of  kin  nor  creditor, 
nor  otherwise  entitled  to  administra- 
tion, may  be  set  aside  by  direct  pro- 
ceeding at  instance  of  heirs  at  law  on 
ground  that  it  was  falsely  and  fraud- 
ulently represented  in  application  that 

3. 

Cited   and   appUed.     143/738    (1)    (85 
8.  E.  877). 
Petition:  Allegation  in  petition  for  let- 
ters of  administration  that  petitioner 
"is  entitled  under  the  law  to  be  ap- 

5. 

Charge  to  jury  in  proceedings  for  issuance 
of  letters  of  administration  that  if 
they  believed,  from  the  evidence,  that 
decedent  left  an  estate,  or  if  they  be- 
lieved he  had  an  estate  before  his 
death,  and  that  he  owed  debts  and 
conveyed  his  property  to  his  wife,  to 
defeat  his  creditors,  and  that  she  held 
the  property,  and  if  they  believed  her 
purpose  in  making  the  caveat  was  to 
])revent  administration,  for  purpose  of 
defeating  creditors,  then  the  jury 
should  find  the  issue  against  them,  was 
not  erroneous.  22  App.  477  (4)  (96 
S.  E.  333). 

Evidence  here  in  proceeding  by  bank 
as  creditor  for  letters  of  administra- 
tion held  to  sustain  verdict  in  favor 
of  bank  as  against  caveat  alleging 
that  decedent  left  no  estate  that  re- 
quired administration,  etc.  22  App. 
477  (5)   (96  S.  E.  333). 

FL    fa.    in    favor   of   a    guano   company 


an  estate,"  did  not  raise  such  an  is- 
sue as  would  defeat  her  legal  right  as 
wife  of  decedent  to  appointment  as 
representative  of  his  estate.  22  App. 
679  (97  8.  E.  98). 


applicant  was  next  of  kin  to  decedent. 
142/408  (2)  (83  8.  E.  113). 
Heirs:  Bight  to  nominate  administrator 
is  confined  to  distributees,  who  are  next 
of  kin  at  time  of  death,  and  does  not 
extend  to  an  heir  of  an  heir  of  the 
deceased.     143/738  (3)   (85  8.  E.  877). 


pointed  administrator  of  said  estate, 
being  requested  so  to  do  by  the  rela- 
tives of  said  deceased,''  does  not  nega- 
tive existence  of  necessary  jurisdiction- 
al facts.     147/540  (2)  (94  8.  E.  1009). 


against  decedent,  obtained  in  a  city 
court  at  a  certain  time,  was  admissible 
in  proceeding  for  issuance  of  letters 
of  administration  over  objection  that 
it  had  not  been  proven  that  the 
caveators  knew  anything  about  the 
suit,  and  did  not  show  any  notice  to 
them.  22  App.  477  (2)  (96  8.  E.  333). 
Quantum  meruit:  Caveator  having  en- 
forceable demand  against  estate  of  de- 
cedent, under  alleged  contract  to  be- 
queath at  her  death  a  child's  part  of 
her  estate  to  caveator,  could  only  re- 
cover upon  quantum  meruit;  no  basis 
for  interposition  of  caveat,  as  a  cred- 
itor, on  ground  of  services  rendered  or 
other  consideration  supplied  to  dece- 
dent, is  furnished  by  any  definite  al- 
legation in  caveat  as  to  existence  of 
claim  for  money,  or  for  any  precise  or 
fixed  demand  against  estate  of  dece- 
dent. 20  App.  311,  312  (2)  (93  S.  K. 
29). 


Petition:  Allegation  in  petition  for  let- 
ters of  administration,  that  petitioner 
"is  entitled  under  the  law  to  be  ap- 
pointed   administrator   of    said    estate, 


being  requested  so  to  do  by  the  rela- 
tives of  said  deceased,"  does  not  nega- 
tive existence  of  necessary  jurisdiction- 
al facts.     147/540  (2)   (94  8.  E.  1009). 
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8. 

Equity:  Where  persons  not  related  to 
or  creditors  of  deceased  obtained  ad- 
ministration, equity  will  interpose  to 
protect  endangered  rights  of  citizens 
of  another  State.    232  Fed.  921  (2). 


Order  granting  administration  in  disre- 
gard of  this  section  is  void,  and  may 
be  so  declared  at  suit  of  any  one  law- 
fully concerned.  232  Fed.  921,  922 
(6). 


General  Note. 


Cited   and  applied.     145/405,   406    (89 
S.    E.    364). 


SECTION  3. 
The  Appointment  of  Administrators,  Their  Bond  and  Removal. 


§  3969.  (§  3393.)  Application. 

Estate:  There  can  ordinarily  be  no  ad- 
ministration unless  there  is  an  estate 
to  be  administered.  143/62  (84  S.  E. 
125). 

Though  there  is  no  tangible  prop- 
erty to  administer,  yet,  where  there 
is  something  for  an  administrator  to 
do  which  may  create  an  estate,  an  ad- 
ministratoT  may  be  appointed.     Id. 

Where  applicant  for  letters  of  ad- 
ministration alleged  that  he  was  a 
creditor  and  that  decedent  left  large 
estate,  and  caveat  alleged  that  dece- 
dent left  no  estate,  error  to  strike  ca- 
veat and  direct  verdict  on  ex  parte 
testimony  offered  by  applicant.    Id. 

Judgment:      Petition   here   to   set    aside 


judgment  of  court  of  ordinary  ap- 
pointing administrator  and  to  revoke 
his  letters  was  not  subject  to  general 
demurrer.  145/405  (2)  (89  S.  E.  364). 
Jurisdiction  to  administer  on  estate  is  in 
county  where  intestate  resided  at  time 
of  his  death,  and  fact  that  certain  per- 
sons alleged  to  be  heirs  of  intestate, 
and  some  of  defendants  who  objected 
to  appointment  of  administrators  in 
court  or  ordinary,  resided  in  another 
county,  was  insufficient  to  draw  to  that 
county  jurisdiction  to  enjoin  proceed- 
ings in  court  of  ordinary  of  county  of 
intestate's  residence,  and  to  adminis- 
ter estate  in  equity.  146/615  (91  S. 
E.  779). 


§  3972.  (§  3396.)  Bond  of  administrator. 


Cited.  143/497,  503  (85  8.  E.  742); 
145/660,  661  (89  S.  E.  746). 

Necessity:  There  can  be  no  adminis- 
tration without  bond.  143/62  (84  S. 
E.  125). 

Sureties    on    administrator's    bond    not 

§  3974.  (§  3398.)  Suit  on  bonds. 

Discharge:  Where  plaintiff  in  suit  on 
administrator's  bond  alleges  admin- 
istrator's discharge,  in  order  to  es- 
cape effect  of  that  judgment  on  ground 
that  it  was  procured  by  fraud  he  must 
further  allege  facts  upon  which  charge 
of  fraud  is  based.  146/146  (2)  (90 
8.  E.  853). 

Expenditures:  Petition  by  sureties  of 
administratrix  to  enjoin  suit  on  judg- 
ment against  administratrix,  in  so  far 


liable  for  administrator's  obligation  to 
pay  money  legally  borrowed  or  for 
money  tortiously  obtained  by  the  ad- 
ministrator, although  used  for  the  bene- 
fit of  the  estate.  141/326  (80  8.  E. 
1003). 


as  it  set  up  that  administratrix  had 
expended  corpus  of  share  of  distributee, 
was  demurrable,  where  it  was  not 
shown  that  any  proper  orders  from 
authorized  court  had  allowed  such  ex- 
penditures or  that  they  had  been  set 
forth  in  return  i)Toperly  made  and  al- 
lowed. 147/711  (2)  (95  8.  E.  251). 
Heirs:  On  trial  of  suit  brought  by  ordi- 
nary for  use  of  heirs  at  law,  against 
administrator  and  sureties,  suit  being 
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based  on  judgment  by  ordinary,  on  cita- 
tion for  settlement,  in  favor  of  heirs 
against  administrator,  which  judgment 
administrator  refused  to  pay,  sheriff 
having  returned  nulla  bona  as  to  him, 
it  was  not  error  to  strike  paragraph  of 
answer  that  usees  of  plaintiff  were  not 
heirs  at  law  of  decedent,  and  that  sure- 
ties were  not  bound  by  judgment  of 
ordinary  against  administrator.  146/ 
290  (1)  (91  S.  E.  50). 
Judgment:  In  suit  brought  by  ordinary, 
for  use  of  heirs  at  law  of  decedent,  on 
judgment  rendered  by  ordinary  against 
administrator  and  sureties,  plaintiff 
may  recover  amount  of  judgment 
against  the  administrator  and  sure- 
ties.    146/290   (1-b)    (91  S.  E.  50). 

Judgment  of  ordinary  against  ad- 
ministrator and  sureties,  on  citation 
for  settlement,  can  not  be  collaterally 
attacked  by  the  sureties,  or  by  the 
administrator,  in  answer  to  suit  by  the 
ordinary,  for  use  of  heirs  at  law  of 
decedent.  146/290,  291  (1-c)  (91  S. 
E.  50). 

Where  upon  citation  for  settlement 
judgment  was  rendered  against  ad- 
ministratrix and  in  favor  of  distri- 
butee of  estate,  such  judgment  was 
binding  and  conclusive  upon  admin- 
istratrix, but  not  upon  sureties  upon 
her  bond,  who  might  show  that  judg- 
ment was  obtained  by  collusion  and 
fraud  and  that  administratrix  had 
lawfully  paid  over  distributee's 
share  of  estate.  147/711  (1)  (95  S. 
E.  251). 

Judgment  against  administrator,  in 
action  on  alleged  debt  of  intestate, 
when    defendant    has    failed    to    plead 


want  of  assets,  is  conclusive  as  to 
question  of  sufficiency  of  assets  to 
pay  the  debt;  as  to  surety  upon  ad- 
ministrator's bond,  judgment  is  not 
conclusive  upon  such  question,  but  is 
prima  facie  evidence  only,  and  when 
sued  upon  the  bond  the  surety  may 
plead  and  prove  a  deficiency  of  assets 
in  the  hands  of  his  principal  liable  to 
payment  of  the  debt.  21  App.  39  (1) 
(93  8.  E.   498). 

In  suit  against  sureties  on  bond  of 
administrator,  prima  facie  proof  of 
devastavit  may  be  made  by  introduc- 
ing in  evidence  the  judgment  against 
the  administrator,  and  showing  by 
proper  entries  upon  execution  issued 
thereon  that  there  is  no  property 
upon  which  to  levy.  21  App.  39  (2) 
(93    S.    E.   498). 

Where  judgment  which  is  foundation 
of  suit  appears  to  have  been  obtained, 
not  against  administrator,  but  against 
decedent  in  his  lifetime,  against  whom 
execution  had  issued,  and  where  it  ap- 
pears that  first  notice  received  by  ad- 
ministrator as  to  claim  was  more  than 
two  years  after  his  qualification  as 
such,  and  nothing  is  shown  to  indicate 
that  funds  coming  into  his  hand  were 
not  disbursed  according  to  law,  or 
that  waste  was  committed,  it  was  not 
error  to  grant  nonsuit.  21  App.  39 
(3)  (93  8.  E.  498). 
Petition  here  in  action  by  administrator 
de  bonis  non  against  original  admin- 
istrator and  surety  on  his  bond  for 
failure  to  enforce  bid  at  sale  of  de- 
cedent's  land  was  subject  to  general 
demurrer.     146/274  (91  8.  E.  55). 


§  3978.  (§  3402.)  Defaulting  administrator. 


Bank  deposit:  Where  administrator  de- 
posits funds  of  estate  in  bank  of  good 
standing  which  subsequently  fails,  and 
funds  are  thereby  lost,  he  is  prima 
facie  liable,  unless  funds  were  deposit- 
ed in  name  of  administrator  of  par- 
ticular estate  to  which  funds  belonged; 
where  fund  is  deposited  in  name  of 
administrator  merely  as  administrator, 
he  is  prima  facie  individually  liable 
for  loss  of  the  money.  19  App.  74  (90 
8.  E.  973). 

Creditor  of  estate  has  such  interest  as 
to  authorize  him  to  bring  to  ordinary 


by  petition  information  that  adminis- 
trator refuses  and  fails  to  make  returns 
as  required  by  law  and  to  invoke  dis- 
cretionary action  provided  by  this  sec- 
tion. 145/829,  830  (2-a)  (90  8.  E.  40). 
Non-payment  of  claim:  Person  alleging 
himself  to  be  creditor  of  an  estate 
can  not  petition  fdr  revocation  of  let- 
ters of  administration  merely  because 
administratrix  has  not  paid  his  claim. 
145/829    (1)    (90  8.  E.  40). 

Failure  or  refusal  of  administratrix 
to  pay  debt  alleged  to  be  due  peti- 
tioner  does   not    constitute    such    mis- 
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management  of  estate  as  to  be  ground 
for  revocation  of  her  letters,  even  if 
there  has  been  adjudication  that  debt 

§  3982.  (§  3406.)  Account  with  heirs. 


is  lawful  one  against  the  estate. 
829  (1)  (90  S.  E.  40). 


145/ 


ETldence:  Testimony,  in  action  by 
widow  and  children  for  accounting  and 
partition,  that  intestate  requested  that 
his  land  should  remain  as  it  was  until 
his  wife's  death,  and  then  be  sold  and 
divided,  was  erroneously  admitted, 
where  it  did  not  appear  to  whom  such 
request  was  made,  or  that  it  had  any 
effect  on  the  conduct  of  the  parties. 
141/629,  630   (11)    (81  8.  E.  895). 

Heirs:  In  absence  of  special  circum- 
stances, such  as  collusion  by  admin- 
istrator with  other  party,  heirs  can 
not  have  equitable  accounting  for  per- 
sonal property,  even  though  there  be 


no  administration.  141/629,  630  (7) 
(81   8.  E.  895). 

Petition  here  by  heirs  against  adminis- 
tratrix and  surety  on  bond  for  account- 
ing was  not  subject  to  general  demur- 
rer.    145/289  (2)   (88  8.  E.  966). 

Surety:  8urety  of  administratrix  here 
having  had  land  sold  to  him  as  highest 
bidder,  he  paying  no  part  of  the  con- 
sideration but  receiving  deed  and  mak- 
ing quit-claim  of  land,  receiving  sub- 
stantial consideration,  heirs  are  entitled 
to  recover  of  him.  145/289,  290  (88  8. 
E.  966). 


SECTION  4. 
Of  Inventories,  Appraisements,  and  Returns. 

§  3992.  (§  3416.)  Annual  returns.  On  or  before  the  regular  term  of 
the  court  in  [January]  (a)  in  each  and  every  year,  every  administrator 
shall  make  a  true  and  just  account,  upon  oath,  of  his  receipts  and  expendi- 
tures in  behalf  of  the  estate  during  the  preceding  year,  together  with  a 
note  or  memorandum  of  any  other  fact  necessary  to  the  exhibition  of  the 
true  condition  of  such  estate.  To  this  account  shall  be  attached  copies  of 
all  the  vouchers  showing  the  correctness  of  each  item,  or,  at  the  option 
of  the  executor  or  administrator,  the  originals  may  be  filed  with  the  re- 
turn, and  shall  remain  in  the  ordinary's  office  for  thirty  days.  If  any  of 
the  receipts  be  for  cotton,  corn  or  other  products  sold,  the  voucher  shall 
show  the  quantity  of  each,  the  price  at  which  it  was  sold,  the  name  of 
purchaser,  and  the  time  of  sale. 

Act   1792,  Cobb,  306.     Act   1799,  Cobb,  312.     Act   1810,  Cobb,  317.     Acts   1855-6, 
p.  145.     1862-3,  pp.  138,  139.     (a)  Acts  1920,  p.  79. 

§S  3852,  3987,  4069,  836,  3579. 


Balance:  Where  return  of  administrator 
was  never  approved  by  ordinary,  who 
found  against  the  return,  except  as  to 
two  items  admitted  to  be  correct, 
court  did  not  err  in  directing  verdict 
for  the  amount  the  administrator  had 
received  in  cash  less  the  amount  of  the 
items  admitted  to  be  carrect.  22  App. 
738   (3)    (97  S.  E.  261). 

Burden  of  proof:  Administrator  who,  in 
his  answer,  admitted  that  he  had  made 


no  return  prior  to  one  made  after  he 
was  cited  for  settlement,  had  burden 
of  showing  that  his  returns  were  cor- 
rect. 22  App.  738  (2)  (97  S.  E.  261). 
Failure  of  executor  or  guardian  to 
make  returns  is  omission  of  duty,  and 
therefore  a  breach  of  trust,  and  throws 
on  him  the  burden  of  proving  to  satis- 
faction of  court  and  jury  that  he  has 
discharged  his  duty  with  fidelity.     Id. 
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§  3993.  (§  3417.)  Vouchers. 

Certified  copies:  Where  receipts  and 
vouchers  by  heirs  at  law  are  filed  as 
part  of  returns  of  administrator,  and 
are  without  objection  duly  entered  of 
record,  certified  copy  of  such  receipts 
and  vouchers  or  original  record  if  cer- 
tified  transcript   be   not   demanded,  is 


admissible  whenever  relevant  and  ma- 
terial to  any  issue  in  any  court  of  law 
and  equity;  certified  transcript  of  re- 
turns of  administrator  is  receivable  in 
evidence  upon  issue  involving  due  ad- 
ministration of  estate.  147/601,  602 
(8)   (95  a  E.  13). 


SECTION  5. 
Of  Manafifin^  the  Estate  and  Pasrin^  the  Debts. 
3997.  (§  3421.)  Payment  of  debts  by  administrator. 


Cited  and  applied.  145/660,  661  (89  8. 
E.  746);  147/657,  661  (3)  (95  8.  E. 
238). 

Decree:  Where  plaintiff's  rights  as  heir 
were  subject  to  debts,  and  payments 
had  been  made  under  consent  order, 
fact  that  decree  providing  for  adver- 
tisement to  ascertain  debts,  and  for 
further  directions  essential  to  final  ac- 
counting, and  any  balance  to  be  paid 


to  plaintiff,  was  not  erroneous.  142/ 
734,  735  (4)  (83  8.  E.  667). 
Note:  Where  administrator  had  knowl- 
edge of  decedent's  agreement  to  pay 
note  past  due,  but  which  was  not  filed 
against  estate,  his  distribution  of  as- 
sets of  estate  is  no  defense  to  action 
by  promise.  143/721  (5)  (So  S.  E. 
895). 


§  3998.  (§  3422.)  Payment  of  debts  by  heirs. 


Distribution:  This  section  covers  only 
cases  in  which,  without  notice  of  an 
existing  debt,  the  estate  has  been  dis- 
tributed to  the  heirs.  143/703  (2)  (86 
8.  E.  780). 

8uit  may  be  instituted  against  heirs 
of  an  estate,  where  estate  has  been 
distributed  to  them  without  notice  of 
existing  debt,  and  creditor  may  com- 
pel them  to  contribute  pro  rata  to  the 

§  3999.  (§  3423.)  Time  of  payment. 

Cited   and   applied.     145/660,   662    (89 
8.  E.  746). 

§  4000.  (§  3424.)  Priority  of  debts. 
1. 

Bnrial  ezpenses:  Year's  support  when 
allowed  is  to  be  preferred  before  all 
other  debts  against  estate,  including 
burial  expenses  and  expenses  of  last 
illness.  146/252,  253  (1-a)  (91  8.  E. 
34). 

Lleiui:  Title  of  defendant's  widow  un- 
der judgment  granting  her  year's  sup- 


payment  of  his  debt.  21  App.  62.3  (1) 
(94  8.  E.  808). 
Equity:  8uit  instituted  by  creditor 
against  heirs  of  estate,  where  estate 
has  been  distributed  without  notice  of 
existing  debt,  does  not  necessarily 
have  to  be  brought  in  court  of  equity, 
but  may  be  instituted  in  court  of  law. 
21  App.  623   (1)   (94  8.  E.  808). 


port  was  subservient  to  title  of  plain- 
tiffs under  bill  of  sale  executed  by  de- 
fendant 's  husband  to  secure  note  given 
as  collateral  for  advancement  for  farm 
supplies  and  bill  of  sale  by  widow  to 
secure  advances.  144/118  \2)  (86  8. 
E.  219). 
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2. 

Mausoleiiiii:  Where  sole  issue  for  deter- 
mination was  whether  mausoleum  pro- 
vided by  executors  as  "suitable  pro- 
tection for  the  grave  of  the  deceased" 
was  in  fact  suitable,  considering  the 
cost  thereof  and  the  size  of  the  solvent 
estate,  Court  of  Appeals  will  not  re- 
view finding  of  trial  judge  who  deter- 
mined such  issue,  the  amount  con- 
tracted  for  not  being  itself  so  great 


as  to  compel  contrary  conclusion.  22 
App.  148  (95  8.  E.  719). 
Purchase-money  mortgage:  In  payment 
of  debts  of  decedent,  lien  on  personal 
property,  evidenced  by  purchase-money 
mortgage  which  expressly  states  that 
it  is  executed  and  delivered  for  pur- 
pose of  securing  debt  for  such  pur- 
chase-money, is  inferior  to  lien  for  ex- 
penses of  decedent's  funeral.  20  App. 
328  (93  S.  E.  28). 


Cited  and  applied.  145/660,  663  (89 
S.  E.   746). 

Oommissions  earned  by  administrator  or 
personal  representative  of  estate  are 
part  of  necessary  expenses  of  admin- 
istration, and,  in  settlement  with 
heirs,  administrator  is  not  chargeable 
with  failure  to  apply  his  commissions 
to  debt  due  by  him  to  estate,  regard- 
less of  insolvency  of  administrator.  20 
App.  381    (4)    (93  S.  E.  55). 

Premium  on  bond:  Where  will  provided 

8. 

Account:  Where  decedent  in  his  life- 
time assented  to  correctness  of  ac- 
count rendered  him,  it  became,  after 
such  assent,  liquidated  demand,  and  as 


that  executor  should  administer  entire 
estate  even  to  distribution  after  ter- 
mination of  life  estate,  and  that  he  be 
excused  from  giving  bond,  and  finding 
that  prior  death  of  executor  was  not 
contemplated  by  testator  was  au- 
thorized, premium  of  bond  of  admin- 
istrator de  bonis  non  cum  testamento 
annexe  should  not  be  charged  against 
executor's  distributive  share  of  the  es- 
tate but  against  estate  itself.  148/ 
208  (96  S.  E.  175). 


such  entitled  to  rank  with  promissory 
notes  in  payment  of  debts.  144/542 
(1)   (87  8.  E.  661). 


General  Note. 
145/660,  661   (89 


Cited  and  applied. 
8.  E.  746). 
Priorities    of    claims    here    against    pro- 


ceeds of  intestate's  realty  determined. 
142/538  (83  8.  E.  133). 


§  4001.  (§  3425.)  Estate  bound  for  debts. 


Evidence:  Where  executrix  pleaded  con- 
veyance of  property  by  her  testator  as 
settlement  of  claim,  but  there  was  no 
evidence  that  a  deed,  reciting  love  and 
affection  and  payment  of  $10.00  as 
consideration,  was  intended  as  a  settle- 
ment of  the  debt,  error  to  admit  in 
evidence  the  deed  or  title  of  testator 
to  the  land.  13  App.  594  (3)  (79  8. 
E.  523). 

Written  agreement  between  execu- 
trix and  claimant,  reciting  that  latter 
claimed  a  certain  sum  without  inter- 
est, which  claim  was  not  prejudiced 
by  the  agreement,  not  admissible  as 
an  agreement  not  to  claim  interest  or 


as  an  estoppel  from  claiming  interest. 
Id.  594,  595   (4). 

Testimony  as  to  market  price  of 
guano  in  year  in  which  the  guano  in 
the  account  sued  on  was  delivered  to 
decedent  was  admissible  in  behalf  of 
plaintiff  in  action  against  administra- 
tor for  price.  22  App.  730,  731  (4) 
97  8.  E.  260). 
Plea  of  payment  in  action  for  board  and 
cash  furnished  decedent  was  insuffi- 
cient where  it  averred  that  defendant 
could  not  allege  when  and  to  whom 
payment  was  made  for  want  of  suffi- 
cient information.  14  App.  298  (1) 
(80  8.  E.  698). 
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§  4002.  (§  3426.)  CoUection  of  debts. 


Cliarge:  In  suit  by  administratrix  against 
heir,  with  issue  as  to  whether  defendant 
was  indebted  to  plaintiff  on  notes,  in- 
struction as  to  existence  and  possession 
of  notes  held  erroneous,  in  view  of 
evidence.     147/607   (2)    (95  S.  E.  6). 

Contract  between  beneficiaries  of  estate 
and  executor  in  his  individual  capacity 
as  mortgagor  did  not  supersede  any 
general  right  in  beneficiaries  to  re- 
cover attorney's  fees  and  expenses  in 
suit  to  re-establish  mortgage,  which 
provided  that  beneficiaries  should  bid 
in  property  and  reconvey  it  to  mort- 
gagor upon  his  paying  his  debt,  but 
made  no  provision  for  attorney's  fees 
and  expenses.  141/727,  729  (6)  (82  S. 
E.  451). 

Federal  Employers'  Liability  Act:  Ke- 
eovery  for  death  of  servant  under 
Federal  employers'  liability  act,  being 
for  benefit  of  the  named  persons,  is 
not  an  asset.  144/38  (2)  (85  S.  E. 
1013). 

Heir:  Administrator  is  entitled  to  retain 
share  of  an  heir,  in  money  derived  from 
sale  of  realty  belonging  to  decedent's 
estate,  in  payment  of  debt  which  heir 
owes  to  the  estate,  as  against,  and  in 
j)reference  to,  claim  of  assignee  or  pur- 
chaser from  the  heir.  20  App.  381  (1) 
(93  S.  E.  55). 


Judgment:  Though  administrator  agreed 
that  his  individual  indebtedness  should 
be  received  as  payment  on  judgment 
for  him  as  administrator,  such  in- 
debtedness can  not  be  credited  on  the 
judgment.  144/8,  9  (4)  (85  S.  E. 
1048). 

Parties:  Petition  in  action  on  notes 
given  for  land  left  by  testator  and 
payable  to  plaintiff's  intestate  individ- 
ually and  as  executrix  not  demurra- 
ble on  ground  that  representative  of 
testator's  estate  was  not  made  party 
plaintiff.     144/114  (1)    (86  S.  E.  223). 

Pleading:  Petition  here  iu  action  by  ad- 
ministrator on  notes  stated  cause  of 
action.     144/114  (1)   (86  S.  E.  223). 

Title:  If  husband,  acting  as  agent  for 
wife,  exchanged  tract  of  land  belonging 
to  her  for  ano'ther  tract,  and  promised 
to  have  property  conveyed  to  his  wife, 
and  she,  discovering  that  this  had  not 
been  done,  demanded  deed  placing 
title  in  her,  but  he  failed  and  neglect- 
ed to  execute  and  deliver  such  deed  dur- 
ing her  life,  her  representatives  or  her 
heirs  could  maintain  suit  against  him, 
or  against  his  representatives  after  his 
death,  seeking  decree  placing  title  in 
estate  of  wife.  147/657  (1)  (95  8.  E. 
238). 


§  4003.  (§  3427.)  Collection  by  heirs  et  al. 

Stated.     21  App.  272,  274  (94  S.  E.  254). 

§  4004.  (§  3428.)  Compromifles  by  administrator. 

Fraud:  While  executor  may  compromise 
contested  or  doubtful  claims  for  or 
against  estate,  such  authority  is  no 
warrant  to  executor  to  enter  into  col- 


Arbitration:   Administrator  may  in  good 

faith  and  with  proper  prudence  submit 

to  arbitration   matters  in   controversy 

relative  to  estate.     144/613  (3)   (87  8. 

E.  1068). 
Authority    to    compromise    need    not    be 

revoked  or  set  aside  in  order  to  attack 

previous  private  transfer  procured  by 

fraud.     140/141,  147  (78  8.  E.  935). 
Compensation:     Where  administratrix  of 

deceased  executrix  and  creditor  of  lat- 
ter's  estate  failed  to  agree  on  amount 

of   compensation   for  his   services,  ad- 
ministratrix   would    be    authorized    to 

submit  such  issue  to  arbitration.     148/ 

176  (96  8.  E.  214). 

§  4009.  (§  3433.)  Debts  barred  by  limitation 

Cited.     17  App.  59,  67  (86  8.  E.  272). 


lusive  and  fraudulent  agreement  and 
thereby  bind  estate;  such  agreement  is 
open  to  attack  in  proper  proceeding 
by  legatees.  148/567,  568  (3)  (97  8. 
E.  637). 
Insurance:  No  compromise  for  insur- 
ance agent  to  buy  policy  from  admin- 
istratrix for  himself  at  small  amount 
and  collect  it  in  full.  140/141  (3),  147 
(78  8.  E.  935). 
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§  4010.  (§  3434.)  Counsel  fees,  when  allowed. 


Maladministration:  Counsel  fees  and  ex- 
penses incurred  by  administrator  with 
will  annexed  in  defending  proceeding 
by  legatees  to  revoke  letters  on  ground 
of  mismanagement,  which  proceeding 
was  voluntarily  discontinued,  not 
chargeable  against  legacies  due  legatees 
who  instituted  proceeding,  in  final  set- 
tlement; where  such  charges  arc  proper 
they  go  against  the  general  estate. 
140/710  (79  S.  E.  780). 

Probate:     Executor  under  will  probated 


in  common  form,  called  upon  to  pro- 
bate it  in  solemn  form,  entitled  to 
reasonable  counsel  fees  out  of  estate, 
notwithstanding  will  may  be  refused 
probate.     140/707  (1)  (79  8.  E.  855). 

If  executor  in  bad  faith  and  in  fraud 
of  rights  of  heirs  attempts  to  probate 
pretended  will,  not  entitled  to  reim- 
bursement for  expenses  incurred.  Id. 
707  (2). 

Good  faith  of  counsel  of  executor  is 
immaterial.    Id.  707  (3). 


§  4012.  (§  3436.)  May  continue  business  of  deceased. 


Lobs:  In  equitable  suit  by  legatees 
against  executors  for  accounting,  re- 
ferring to  partnership  property,  where 
executor  conducted  hotel  partnership 
property,  with  knowledge  and  assent 
of  legatees,  there  was  no  error  in  re- 
fusing to  charge  executor  with  loss  ac- 
crued in  running  such  hotel.  146/525, 
523  (7)   (91  8.  E.  780). 

Petition  here  in  action  against  defendant 
as  executor,  and  seeking  judgment 
against  him  as  such,  generally  against 

§  4013.  (§  3437.)  May  contract  for  labor. 

Business:  Surviving  partner  was  properly  property, 

allowed  a  reasonable  charge  for  serv-  780). 

ices    in    conducting    hotel    partnership 

§  4014.  (§  3438.)  Duty  as  to  contracts. 


the  estate  of  testator,  and  specially 
against  certain  land  described  :n  a 
deed  executed  by  such  executor,  for 
money  loaned  to  operate  farms  of  the 
estate,  set  out  cause  of  action,  and  it 
was  erroneous  to  dismiss  action  on  gen- 
eral demurrer.  147/444  (94  S.  E.  556). 
Temporary  administrator:  Provision  as 
to  continuance  of  business  has  no  ap- 
plication to  temporary  administrators. 
145/867  (2)  (90  S.  E.  69). 


146/525,  526   (7)    (91  S.   E. 


Legacy:  Petition  alleging  that  certain 
person  died  intestate  on  certain  date, 
that  defendant  was  duly  qualified  ad- 
ministrator, that  plaintiff  lived  with 
decedent  for  35  years,  working  for  him 
as  a  farm  hand,  at  his  request  and 
upon  his  assurance  that  if  plaintiff 
would  be  faithful  servant,  decedent 
would  provide  for  plaintiff  in  his  will, 
by  leaving  sum  of  money,  etc.,  that 
plaintiff  was  faithful  servant  and  com- 
plied  with   his   part   of  contract,   and 


that  services  rendered  were  reasonably 
worth  $400  per  year,  and  were  ac- 
cepted by  decedent,  set  forth  cause  of 
action.  18  App.  730  (90  S.  E.  488). 
Note:  Suit  in  justice's  court  by  sum- 
mons against  administratrix,  on  note 
given  by  her  intestate,  copy  of  which 
was  attached  to  summons,  was  sub- 
stantially against  her  in  her  represen- 
tative capacity.  143/703,  704  (5)  (85 
S.  E.  830). 


§  4015.  (§  3439.)  Twelve  months  exemption  from  suit. 


Accounting:  Where  husband  who  invest- 
ed wife's  separate  estate  recognized  it 
as  trust  for  her  so  long  as  she  lived, 
and  after  her  death  for  use  of  her. 
heirs  at  law  so  long  as  he  lived,  limita- 
tions as  against  demand  for  accounting 
would  not  be  applicable,  but  where 
husband's  administrator  attempted  to 


administer  all  property  left  by  his  in- 
testate, limitations  would  begin  to  run 
in  favor  of  the  administrator,  and  suit 
for  accounting  commenced  against  ad- 
ministrator more  than  ten  years  there- 
after would  be  barred.  147/235  (2) 
(93  S.  E.  411). 
Advances  by  representative:   Permanent 
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administrator  is  exempt  for  12  months  from  probate  of  testator's  will,  and, 
from  date  of  qualification  from  suit  by  though  admitting  that  she  received 
temporary  administrator  for  account-  copy  of  rule  by  mail,  she  protests  that 
ing  and  settlement  of  claims  presented  she  was  not  properly  served,  and  hear- 
by  temporary  administrator  for  money  ing  occurs  more  than  twelve  months 
advanced  by  him  and  used  for  estate  after  probating  will,  judgment  making 
while  acting  as  temporary  adminis-  her  a  party  will  not  be  vacated  on 
trator,  and  for  compensation  for  ex-  these  grounds,  under  circumstances  of 
traordinary  services.  145/660  (89  S.  E.  case.  146/442  (1)  (91  8.  E.  483). 
746).  Spedflc  performance:  Equitable  action 
Party:  Where  rule  is  issued  against  against  administrator,  for  specific  per- 
executriji  of  deceased  defendant,  and  formance  of  contract  for  sale  of  land, 
she  objects  to  being  made  party  on  made  by  his  intestate,  is  not  within 
ground  that  rule  should  not  have  is-  this  section.  147/145  (1)  (93  8.  E. 
sued  until  after  lapse  of  twelve  months.  296). 


SECTION  6. 
Of  Beceivinfir  and  BKakmsr  Titles  on  Bonds  for  Title. 
§  4018.  (§  3442.)  Vendee  dying,  title  to  heirs. 

Fraud:    Though   right   to   sue  to   protect  conspired   to  defraud   those  interested 

equitable  interest  in  decedent's  estate  in  the  estate  for  the  personal  benefit 

because   of  payments  under  bond  for  of  the  administrator.     142/111  (2)  (82 

title  is  in  administrator,  rule  does  not  S.  E.  560). 
apply  where  administrator  and  obligor 

§  4020  (a).  Bonds  by  guardians  for  insane  persons.  [If  any  persons 
during  sanity  execute  a  bond  to  make  titles  to  lands,  and  afterwards  from 
old  age,  infirmities  or  other  causes  become  non  compos  mentis,  without 
making  such  titles,  the  holder  or  transferee  of  such  bond,  after  having 
complied  with  its  conditions,  may  apply  to  the  ordinary  having  jurisdic- 
tion of  the  estate  for  an  order  requiring  the  guardian  of  such  person  to 
execute  the  title  according  to  the  terms  of  the  bond,  in  all  cases  annex- 
ing to  his  petition  a  copy  of  the  bond.] 

Acts  1920,  p.  159. 

§  4020  (b).  Application  of  sections  4017-4020.  [Sections  4017,  4018, 
4019  and  4020,  where  applicable,  shall  apply  to  guardians  of  persons  non 
compos  mentis.] 

Acts  1920,  p.  160. 


SECTION  7. 
Of  Administrator's  Sale. 
§  4021.  (§3445.)  Sale  of  perishable  property. 

stated.     140/148  (1)   (78  S.  E.  938). 
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Of  administrator's  sale. 


§  4022.  (§  3446.)  Sale,  how  made. 

Stated.  140/148  (1)  (78  8.  E.  938). 
Qnajtiian:  Sale  of  ward's  property  by 
g^uardian  must  be  at  public  outcry, 
under  this  section  and  section  3066.  16 
App.  559  (1)  (85  S.  E.  766). 
Purchase:  Action  to  set  aside  purchase 
of  land  by  administrator  at  his  own 
sale  was  barred  by  laches  as  to  per- 
son sui  juris  when  not  brought  for 
more  than  7  years  after  the  sale  and 
the  time  when  such  persons  become  of 
age.     141/387  (81  S.  E.  129). 

Such  action  was  not  barred  by  laches 
as  to  a  person  who  became  of  age 
within  less  than  7  years  before  com- 
mencement of  the  action,  though 
brought  more  than  7  years  after  sale. 
Id. 

Administrator's  purchase  at  own 
sale  is  voidable  at  election  of  heirs 
within  reasonable  time;  and  whore 
deed  was  taken  to  administrator's 
minor  son,  such  deed  may  be  can- 
ceUed.  142/408,  409  (3)  (83  S.  E. 
113). 

While  right  to  have  decreed  void  an 
executor's  sale  to  himself  generally 
rests  in  the  heirs,  yet  if  executor  and 
legatees  agree  to  sham  sale  and  pur- 
chase by  executor  to  defeat  creditors 
of  an  heir,  such  creditors  may  attack 
the  sale.  142/422,  423  (2-a)  (83  S.  E. 
99). 

Fact  that  administrator's  son  pur- 
chased at  his  father's  sale  will  not 
render  sale  void  though  such  relation- 
ship should  be  considered  in  determin- 
ing whether  sale  was  collusive.  144/ 
31  (2)  (85  8.  E.  1107). 

Bule  that  administrator  can  not  sell 
to  wife  or  administratrix  to  husband 
does  not  apply  with  equal  force  to  sale 
by  administrator  to  child.     Id.  31  (3). 

Admission  of  purchaser  at  adminis- 
trator's sale  that  he  was  not  a  bona 
fide  purchaser  but  that  he  was  a  by- 
bidder,  and  that  as  ostensible  payment 
he     delivered     to     administrator     his 

§  4023.  (§  3447.)  Terms  of  sale. 

Betainlng  title:  Administrator  who  sold 
on  credit  to  insolvent  purchasers  mules 
which  he  had  bought  for,  and  with 
funds  of,  the  estate,  taking  no  security 


check,  which  was  torn  up,  and  that  he 
immediately  deeded  property  back  to 
administrator,  is  competent  in  suit  by 
heirs  to  recover  land  formerly  owned 
by  ancestor  who  died  intestate  only  in 
event  there  is  evidence  showing  notice 
to  last  purchaser  of  invalidity  of  ad- 
ministrator's sale,  and  should  be  ad- 
mitted under  instructions  limiting  ef- 
fect to  party  making  admission.  149/ 
464  (2)  (100  S.  E.  393). 

Duty  of  attorney  at  law  of  admin- 
istrator conducting  public  sale  of  in- 
testate's realty,  to  cause  property  to 
be  sold  to  best  advantage  of  estate, 
conflicts  with  attorney's  personal  in- 
terest as  purchaser,  and  on  grounds  of 
public  policy,  if  attorney  purchases 
property  for  himself,  sale  will  be 
voidable,  and  may  be  set  aside  in  court 
of  equity  upon  motion  of  heirs  at  law 
of  intestate,  who  do  not  ratify  sale,  but 
move  to  set  it  aside  within  reason- 
able time.  149/697  (1)  (101  S.  E. 
794). 

Where  heirs  who  brought  suit 
against  administrator  and  attorney  who 
purchased  at  the  sale  of  intestate's 
property  to  set  aside  such  sale  did  not 
receive  any  of  the  purchase  money, 
they  were  not  required,  under  the 
maxim  that  he  who  seeks  equity  must 
do  equity,  to  refund  to  the  attorney 
the  amount  of  money  paid  by  him  for 
the  land.  149/697,  698  (2)  (101  S.  E. 
794). 
Time:  Where  deed  of  administrator  with 
will  annexed  recites  that  land  was  ex- 
posed for  sale  under  and  by  virtue  of 
order  of  court  of  ordinary,  and  order 
required  that  administrator  "proceed 
in  the  premises  as  required  by  the 
statutes  in  such  cases  made  and  pro- 
vided," deed  will  be  held  valid,  al- 
though not  reciting  that  sale  took 
place  within  hours  required  by  the 
statute,  in  absence  of  anything  to  show 
contrary.  149/683  (3)  (102  S.  E. 
162). 


except  retention  of  title,  was  liable  for 
.  loss  thus  occasioned.     143/483    (85   S. 
E.  317). 
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§  4024.  (§  3448.)  Sale  of  wild  lands. 

Batlfication:  Subsequent  passing  by  or- 
dinary of  order  empowering  executors 
to   sell   testator's   wild   land   at   their 


discretion  was  ratification  of  prior  sale 
of  particular  lot  of  wild  land  by  execu- 
tors.    143/756  (ST)   (85  S.  E.  917). 


§  4026.  (§  3450.)  Land,  when  sold. 

Debts:  Court  of  ordinary  may  order  sale 
of  devised  real  estate  for  purpose  of 
paying  debts,  provided  it  be  necessary 
to  sell  same  for  such  purpose.  149/ 
693,  696  (101  8.  E.  807). 

Realty  of  intestate  may  be  sold  by 
administrator  for  payment  of  debts  of 
intestate  and  for  distribution  to  his 
heirs.     20  App.  381   (3)   (93  S.  E.  55). 

Deed  accompanied  by  order  granting 
leave  to  sell  is  admissible  as  muni- 
ment of  title  without  production  of 
letters  of  administration.  142/448,  449 
(2)   (83  8.  E.  200). 

Deecriptlon:  Order  describing  land  as 
located  in  certain  county  and  known 
by  certain  name,  and  lying  alongside 
certain  river,  followed  by  description 
giving  calls  for  three  sides  of  it,  was 
not  void  for  uncertainty.  142/448  (1) 
(83  S.  E.  200). 

Where  petition  by  executors  merely 
recited  that  testator  owned  land  lying 
in  certain  county,  order  authorizing 
them  to  sell  such  portions  of  such  land 
as  they  might  deem  best  is  void  for 
insufficiency  of  description.  144/45  (1) 
(85  8.  E.  1054). 

On  attack  upon  sale  based  on  order 
of  court  where  it  appeared  that  at 
time  of  sale  portions  of  lots  referred  to 
in  order  had  been  staked  off,  and  that 
estate  was  in  possession  thereof  and 
not  in  possession  of  any  other  lands, 
order  of  sale  describing  land  as  "245 
acres,  more  or  less,  of  lot  of  land  No. 
109,  also  122  acres,  more  or  less,  of  lot 
No.  94  in  the  4th  land  district  of  I. 
county,  Ga.,"  was  sufficiently  definite, 
and  was  admissible  in  evidence  as  au- 
thority to  administrator  to  make  sale. 
148/700  (1)   (98  8.  E.  345). 

Where  petition  of  administrator  with 
will  annexed  for  leave  to  sell  land 
recites  that  testator  died  leaving  tract 
of  land  in  the  county,  on  which  he 
resided,  containing  designated  acreage, 
upon  which  court  of  ordinary  rendered 
judgment  granting  leave  to  sell  upon 
administrator's  proceeding  in  the 
premises   as   required   by    statutes    in 


such  cases  made  and  provided,  such 
judgment  is  not  void  for  lack  of 
legally  sufficient  description  of  the 
land.     149/683  (2)  (102  8.  E.  162).  . 

Where  insertion  of  wrong  lot  number 
of  land  was,  through  inadvertence  or 
misadventure,  made  in  order  of  court 
of  ordinary  granting  leave  to  sell  land 
and  it  appears  that  testator  never 
owned  such  lot,  but  that  he  did  own 
another  lot,  which  latter  lot  was  the 
only  unimproved  lot  owned  by  him, 
and  the  record  shows  that  full  value 
was  paid,  and  debts  of  the  estate  were 
presumably  discharged  with  the  money 
paid,  sale  by  executrix  conveyed  title. 
149/693,  697  (101  8.  E.  807). 

Fraud:  If  administrator  is  guilty  of  im- 
position and  purchaser  is  influenced  in 
making  his  bid  on  account  of  fraud  or 
misrepresentation  of  administrator,  he 
is  relievable  of  his  bid.  140/217,  219 
(78  8.  E.  903). 

Where  administrator  sells  property 
of  estate  at  inadequate  price,  and  where 
facts  show  other  and  corroborating 
evidence  of  fraud,  sale  should  be  set 
aside.    146/692  (92  8.  E.  62). 

Injunction:  Fact  that  application  of 
administrator  for  order  to  sell  lands 
did  not  set  forth  that  sale  was  nec- 
essary for  payment  of  debts  or  for 
distribution  was  not  ground  for  inter- 
locutory injunction.  145/102  (4)  (88 
S.  E.  682). 

Where  court  of  ordinary  was  pro- 
ceeding to  have  estate  of  intestate  duly 
administered,  and  it  did  not  appear 
that  the  administrator's  bond  would 
not  fully  protect  interest  of  heirs, 
equity  would  not  enjoin  the  adminis- 
trator from  proceeding  to  sell  or  dis- 
pose of  land,  or  from  administering 
and  distributing  its  proceeds,  in  view 
of  rights  under  sections  4026,  4052, 
4055,  4057  et  seq.  149/176,  181,  182 
(99  8.  E.  624). 

Minors:  The  law  does  not  look  with 
favor  upon  private  agreements  to  di- 
vest the  title  of  minors  in  property 
in     pursuance     of     such     agreement. 
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whether  made  with  the  minors  them- 
selves or  with  others  who  have  the 
minors'  interest  at  heart.  The  policy 
of  the  law  is  that  sales,  under  judi- 
cial process,  should  be  unfettered  by 
any  private  arrangement.  140/217,  220 
(78  8.  E.  903). 

Necessity:  Under  this  section  and  sec- 
tion 5963  omission  from  petition  of  ad- 
ministrator for  order  to  sell  land  of 
allegation  that  sale  is  necessary  for 
payment  of  debts  or  for  purposes  of 
administration  is  amendable  defect 
cured  by  judgment  granting  leave  to 
sell.     145/102   (3)    (88  8.  E.  682). 

Where  petition  of  administrator  with 
will  annexed  to  court  of  ordinary  for 
leave  to  sell  land  recites  that  ''such 
is  the  situation  of  the  land  that  no 
fair  division  can  be  made  amongst  the 
heirs  at  law,"  it  must  be  assumed  that 
legally  sufficient  reasons  were  shown  to 
the  court,  authorizing  judgment  grant- 
ing leave  to  administrator  to  sell. 
149/683  (5)  (102  8.  E.  162). 

Notice:  Judgment  of  court  of  ordinary 
granting  leave  to  administrator  with 
will  annexed  to  sell  land  is  not  void 
for  lack  of  notice  or  service  upon 
owners  of  land,  where  petition  for 
leave  to  sell  alleges  that  petitioner 
"has  given  due  notice  of  his  intended 
application/'  and  judgment  of  court 
is  based  on  such  petition;  ''due  no- 
tice," nothing  appearing  on  face  of 
record  to  contrary,  means  full  com- 
pliance with  law  in  regard  to  notice 
and  service.  149/683  (4)  (102  8.  E. 
162). 

Order  of  ordinary  correcting  judg- 
ment ordering  sale  of  land  by  execu- 
trix was  not  ineffectual,  because 
guardian  of  person  and  property  of 
minor  devisees  was  not  made  party, 
where  minors  themselves  were  served 
personally,  guardian  ad  litem  was  ap- 
pointed, and  service  duly  accepted  by 
such  guardian,  and  it  did  not  appear 
that  guardian  of  person  and  property 
did  not  have  actual  notice  of  proceed- 


ing, and,  if  a  party,  that  he  could  have 
offered  .any  legal  objection.  149/693, 
696  (101  8.  E.  807). 

Order  by  court  of  ordinary  reciting 
that  administratrix  bad  applied  for 
leave  to  sell  land  was  admissible  here 
in  collateral  proceeding,  over  objec- 
tion that  it  did  not  sufficiently  de- 
scribe the  land.  143/98,  99  (3)  (84  8. 
E.  426),  727  (1)    (85  8.  E.  874). 

Presuinptlon:  Where  an  order  to  sell 
land  at  administrator's  sale  appears  to 
have  been  regularly  granted,  it  will 
be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  the  petition  has 
been  duly  filed  and  presented  to  the 
court  of  ordinary.  141/146  (1)  (80  8. 
E.  624). 

That  petition  for  leave  to  sell  was 
sworn  to  on  a  certain  date  is  not  such 
evidence  of  the  filing  of  the  petition 
on  that  date  as  will  overcome  the 
presumption  that  it  was  duly  filed.  Id. 
146  (2). 

Beformatlon  of  deed:  Fact  that  pur- 
chasers at  an  administrator's  sale  re- 
ceived a  deed  for  a  certain  number  of 
acres,  more  or  less^  and  subsequent 
measurements  showed  about  30  acres 
less,  not  entitle  them  to  a  reformation 
of  the  conveyance,  and  recovery  for 
the  shortage  in  the  land,  where  they, 
with  full  knowledge  of  its  conditions, 
accepted  the  conveyance  and  paid  the 
consideration  expressed.  141/309  (1) 
(80  8.  E.  1002). 

Title:  Administrator's  deed,  made  on 
sale  under  order  from  ordinary,  is  in- 
admissible as  muniment  of  title,  un- 
less accompanied  by  order.  141/653, 
654  (3)   (81  8.  E.  1119). 

Charge,  in  suit  by  beirs  to  recover 
lands  sold  by  executor  where  pur- 
chaser set  up  that  estate  received 
benefit  from  proceeds,  that  if  sale  was 
necessary  and  price  paid  was  value 
of  land  which  was  received  by  estate, 
verdict  should  be  for  purchaser,  was 
erroneous.    144/45  (2)  (85  8.  E.  1054). 


§  4028.  (§  3452.)  Manner  and  place  of  sale.  Every  such  sale  shall  be 
advertised  in  any  newspaper  or  gazette  having  a  general  circulation  in 
the  county  where  the  property  to  be  sold  is  located,  once  a  week  for  four 
weeks  after  the  leave  granted  and  before  the  sale.  It  shall  be  had  at 
public  auction  on  the  first  Tuesday  of  the  month  between  the  usual  hours 
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of  sale,  and  at  place  of  public  sales  in  the  county  having  jurisdiction  of 
the  administration  unless  by  special  order  in  the  discretion  of  the  ordi- 
nary, a  portion  of  the  land  is  sold  in  another  county  where  the  land  lies. 
But  any  executor,  administrator,  guardian,  or  other  trustee  who  by  law 
is  managing  any  trust,  estate,  or  fund,  under  the  supervision  of  the  ordi- 
nary or  court  of  ordinary,  may  sell  any  [  ]  (a)  property  situated 
in  [  ]  (a)  this  State,  if  upon  petition  the  ordinary  shall,  in  the  exer- 
cise of  sound  discretion,  deeming  that  it  is  for  the  best  interest  of  cestui 
que  trusts  that  said  real  estate  be  sold  on  the  premises,  shall  by  order 
entered  on  the  minutes,  so  direct :  Provided,  that  such  sales  shall  be  ad- 
vertised as  provided  by  law,  and  one  hour's  public  notice  of  the  com- 
mencement of  the  same  shall  be  given  at  the  court  house  door  on  sale  day. 

Acts  1863-4,  p.  30.  1873,  p.  30.  1851-2,  p.  95.  1872,  p.  32.  (a)  Acts  1920,  p.  80. 

§§  4026,  6060. 


Place:  Sale  under  order  of  court  of  or- 
dinary other  than  that  having  juris- 
diction of  the  administration  of  land 
situated  in  county,  when  made  by  an 
executor  without  special  order  allow- 
ing the  sale  to  occur  there,  is  illegal. 
141/422    (1)    (81  8.  E.  200). 

Sale  of  land  by  administrator,  not 
had  at  court  house  of  county  in  which 
land  was  situated,  but  had  upon  prem- 
ises in  another  city  in  the  same  county, 
there  being  no  order  by  the  ordinary 
authorizing  the  sale  upon  the  premises, 
defendant  in  possession  having  notice 
that  necessary  order  had  not  been 
granted,  was  invalid  and  voidable  at 
suit  of  heirs.  149/464  (1)  (100  S.  E. 
393). 

Where  courthouse  had  been  burned, 
and  no  other  permanent  place  had  been 
rented  for  court  purposes,  administra- 
tor's sale  held  at  site  of  burned  court- 
house was  not  void  for  reason  that 
after  fire  terms  of  superior  court  were 
held  in  public  school  building,  under 
order  of  judge  that  they  be  held  there 
until  suitable  provision  had  been  made, 
it  further  appearing  that  when  court 
was  not  in  session  building  was  used 
for  school  purposes,  and  that  clerk  of 
superior  court,  the  ordinary,  and  the 

§  4029.  (§  3453.)  Sale  divests  liens. 

Mortgage  lien:  Plaintiff  here  entitled 
to  have  mortgage  paid  from  proceeds 
derived   from   administrator's   sale   of 


sheriff  had  their  offices  in  another  build- 
ing.   24  App.  686  (1)  (101  S.  E.  919). 

Time:  Where  deed  of  administrator  with 
will  annexed  recites  that  land  was  ex- 
posed for  sale  under  and  by  virtue  of 
order  of  court  of  ordinary,  and  order 
required  that  administrator  "proceed 
in  the  premises  as  required  by  the 
statutes  in  such  cases  made  and  pro- 
vided," deed  will  be  held  valid,  al- 
though not  reciting  that  sale  took 
place  within  hours  required  by  the 
statute,  in  absence  of  anything  to 
show  contrary.  149/683  (3)  (102  S.  ' 
E.  162). 

Title:  Charge  in  action  for  conversion 
of  property  purchased  at  administra- 
tor's sale  and  the  ginnery  thereon  that 
if  advertisement  showed  that  land  and 
ginnery  would  be  sold  and  that  prop- 
erty in  dispute  was  part  of  ginnery 
then  the  purchaser  bought  the  ginnery 
and  all  things  affixed  thereto  was  not 
erroneous.  142/391  (4)  (83  S.  E.  100). 
Where  purchaser  bought  understand- 
ing that  he  was  getting  the  property 
advertised  he  took  whatever  belonged 
with  the  ginnery  regardless  of  any 
private  intent  of  the  administrator.  Id. 
391  (7). 


mortgaged  property. 
(79  S.  B.  561). 


140/699,  700  (4) 
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§  4030.  (§  3454.)  Recital  in  deed. 

Power:  Mere  recital  in  administrator's 
deed  that  an  order  to  sell  was  granted 
is  not  sufficient  to  comply  with  re- 
quirements that  the  deed  must  show 
authority  to  sell;  not  essential  that 
the  order  to  sell  or  a  certified  copy 
thereof,  be  attached  to  the  deed. 
141/419  (2)   (81  S.  E.  196). 

Time  of  aale:  Where  deed  of  administra- 
tor with  will  annexed  recites  that  land 


was  exposed  for  sale  under  and  by  vir- 
tue of  order  of  court  of  ordinary,  and 
order  required  that  administrator  **  pro- 
ceed in  the  premises  as  required  by  the 
statutes  in  such  cases  made  and  pro- 
vided," deed  will  be  held  valid,  al- 
though not  reciting  that  sale  took  place 
within  hours  required  by  the  statute^ 
in  absence  of  anything  to  show  con- 
trary.    149/683  (3)  (102  S.  E.  162). 


§  4033.  (§  3457.)  Property  held  adversely. 


Applied.     147/657,   658    (2)    (95   S.   E. 
238). 

Common  law:  While  this  section  is  an 
exception  to  the  general  rule  of  force 
in  this  State  since  the  Act  of  1859 
(Acts  1859,  p.  24),  the  exception  it- 
self is  a  survival  of  the  common  law 
rule  of  force  in  the  State  prior  to  the 
Act  of  1859;  under  the  common  law 
rule,  a  deed  to  land  executed  while 
the  same  was  iield  in  adverse  posses- 
sion by  a  third  person  was  void  for 
champerty.  149/276,  278  (99  S.  E. 
886). 

Title:  Purchaser  at  administrator's  sale 
while  land  is  held  adversely  to  estate 
derives  no  title.  144/508  (87  S.  E. 
676). 

Administrator  can  not  lawfully  sell 
property  held  adversely  to  estate  by 
third  person,  and  deed  made  by  ad- 
ministrator to  land  when  same  is  held 


adversely  to  estate  by  third  person  is 
void.    149/276  (1)  (99  S.  E.  886). 

Turpentine  lease:  Where  administrator, 
in  individual  capacity  and  at  private 
sale,  granted  turpentine  lease  on  all 
turpentine  timbers  for  stated  term,  on 
certain  described  lands,  with  right  to 
lessee  to  have  and  to  hold  said  leased 
lands  for  said  purposes,  and  lessee  en- 
tered and  cut  and  boxed  the  timber, 
sale  of  land  by  administrator,  with- 
out reservation  of  turpentine  rights, 
while  lessee  was  in  actual  and  open  pos- 
session, was  invalid,  and  deed  to  pur- 
chaser was  void  in  so  far  as  it  pur- 
ported to  convey  title  to  turpentine 
timber.    149/276  (2)  (99  S.  E.  886). 

Work:  Occupation  by  claimant  evi- 
denced by  working  trees  for  turpen- 
tine was  such  adverse  possession  as 
prohibited  sale  of  land  by  administra- 
tors.   143/17  (84  S.  E.  59). 


§  4035.  (§  3459.)  Private  sale  against  policy. 


Contract:  In  absence  of  authority  un- 
der will  executor  can  not  grant  op- 
tion to  purchase  at  private  sale  for 
specified  price.  142/434  (1)  (83  S.  E. 
105). 

While  executor's  contract  to  sell 
realty  at  private  sale  for  a  specified 
price  remains  executory  it  can  not  be 
enforced.     Id.  434  (2). 

Life  estate:  Where  will  ereated  life  es- 
tate in  widow  of  testator,  with  re- 
mainder  to   his   children,   and   widow, 

§  4036.  (§  3460.)  Sale  under  will. 

Manner:  Where  no  authority  for  private 
sale  of  property  of  testator's  estate 
was  conferred  by  will,  contract  private- 
ly made  in  behalf  of  executors,  by  one 
of   them,  for  sale   of  land  of  estate, 


who  was  named  as  executrix,  sold  prop- 
erty of  estate  at  private  sale  without 
order  authorizing  sale,  her  deed  con- 
veyed only  the  life  estate,  and  did  not 
divest  the  children  of  their  interest  in 
the  remainder.  148/44  (2)  (95  S.  E. 
682). 
Order  of  court:  Agreement  by  admin- 
istrator to  make  private  sale  without 
order  of  court  is  violative  of  public 
policy  and  unenforceable.  145/616  (3) 
(89  S.  E.  689). 


providing  that  title  should  be  per- 
fected, was  contrary  to  public  policy, 
and  an  action  for  breach  of  the  con- 
tract was  not  maintainable.  22  App. 
596  (96  8.  E.  710). 
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§  4039.  (§  3463.)  Sale  by  administrator,  when  void  and  when  voidable. 


Authority:  Executor's  deed,  pursuant 
to  sale  illegal  under  section  4028,  is 
insufficient  to  pass  title.  141/422  (1) 
(81  S.  E.  200). 

OliosM  in  action  are  within  scope  of  sec- 
tion.   140/148,  151  (78  S.  E.  938). 

Eject  yendee:  In  ejectment  by  re- 
maindermen against  the  transferee  of 
purchaser  at  invalid  administrator's 
sale,  it  was  not  a  condition  precedent 
to  recovery  that  plaintiffs  offer  to  re- 
store that  part  of  the  price  received 
by  them  in  ignorance  of  the  source 
from  which  it  was  derived.  141/422, 
424  (7)   (81  S.  E.  200). 

Answer  averring  that  "petitioners 
can  not  retain  said  purchase-money  and 
recover  said  land,  and  they  have  at 
no  time  restored  or  offered  to  restore 
said  purchase-money  with  interest,** 
was  insufficient  as  setting  up  an  es- 
toppel, and  not  good  as  a  plea  for 
an  equitable  accounting.  Id.  422,  424 
(7-a). 

Innocent  purchaser  protected  against 
nothing  except  irregularities  in  carry- 
ing out  valid  orders  of  court  of  ordi- 
nary granting  leave  to  sell.  140/148, 
151   (78  S.  E.  938). 

Second  assignee  of  insurance  policy 
with    notice    that   assignment   to    first 

§  4039  (a).  Sale  to  discharge  debts.  Petition.  [It  shall  be  lawful,  in 
all  cases  where  property  is  left  by  will  heretofore  or  hereafter  made,  pro- 
viding for  the  keeping  together  and  holding  the  real  estate  named  in  such 
will  until  the  beneficiaries  under  such  will  shall  arrive  at  the  age  of  twen- 
ty-one years,  and  in  all  cases  where  property  has  been,  or  may  hereafter 
be  left  by  will  providing  that  the  property  therein  designated  cannot  be 
sold  until  the  happening  of  some  contingency,  which  contingency  relates 
to  the  future,  and  when  such  estate  owes  debts,  whether  such  indebtedness 
was  owing  at  the  death  of  the  maker  of  such  will,  or  has  been  lawfully 
contracted  by  the  executor,  administrator,  or  trustee  of  said  estate,  and 
there  is  not  sufficient  personal  belongings  to  such  estate  to  pay  oflf  and 
discharge  said  indebtedness,  for  the  executor,  administrator,  or  trustee, 
as  the  case  may  be,  of  such  estate  to  sell  at  private  or  public  sale  a 
sufficiency  of  the  real  estate  belonging  to  such  estate  to  pay  oflf  and  dis- 
charge any  such  debts  or  liabilities  of  such  estate,  and  to  make  to  the 
purchaser  or  purchasers  in  her,  or  his,  official  capacity  as  such  executor, 
administrator,  or  trustee,  good  and  sufficient  title  in  fee  simple  to  the 
property  so  sold,  and  to  apply  the  proceeds  of  such  sale,  or  sales,  so  made, 


assignee  by  administratrix  was  with- 
out order  of  court  did  not  acquire 
legal  title,  but  no  recovery  could 
be  had  against  him  if  company  not  in- 
solvent.    Id.  148   (2). 

Order  of  court  of  ordinary  granting 
leave  to  administrator  with  will  an- 
nexed to  sell  land  represents  authority 
for  sale  of  real  estate,  and  when  sold 
to  innocent  purchaser,  in  accordance 
with  statute,  such  sale  divests  title  of 
heirs,  although  there  may  be  irregu- 
larities.    149/683   (1)   (102  S.  E.  162). 

Insurance  policy  assigned  by  adminis- 
tratrix at  private  sale,  assignment  il- 
legal; ordinary  could  not  validate  by 
ex  parte  order.  140/141  (2)  (78  S.  E. 
935). 

Time  of  sale:  Where  deed  of  administra- 
tor with  will  annexed  recites  that  land 
was  exposed  for  sale  under  and  by  vir- 
tue of  order  of  court  of  ordinary,  and 
order  roquirod  that  administrator  "pro- 
ceed in  the  premises  as  required  by  the 
statutes  in  such  cases  made  and  pro- 
vided,'' deed  will  be  held  valid,  al- 
though not  reciting  that  sale  took  place 
within  hours  required  by  the  statute, 
in  absence  of  anything  to  show  con- 
trary.    149/683   (3)   (102  8.  E.  162). 
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or  80  much  thereof  as  is  necessary,  to  the  extinguishment  of  such  indebt- 
edness of  said  estate,  and  such  executor,  administrator  or  trustee,  as  the 
case  may  be,  is  hereby  authorized  to  make  such  sale  for  the  purpose  afore- 
said: Provided,  however,  that  before  any  such  sale  shall  be  finally 
consummated  such  executor,  administrator  or  trustee  shall  file  in  the 
office  of  the  clerk  of  the  superior  court  of  the  county  where  such  admin- 
istration is  being  had,  a  petition  in  writing  addressed  to  the  judge  of  the 
superior  court  of  such  county  where  such  administration  is  being  had, 
setting  forth  fully  and  in  detail  the  amount  of  such  indebtedness  which 
is  sought  to  be  paid,  to  whom  same  is  due,  when  contracted,  by  whom  con- 
tracted, the  rate  of  interest  being  paid,  when  such  indebtedness  will  be 
due,  whether  such  indebtedness,  or  any  part  thereof,  is  secured  by  deed, 
mortgage,  or  other  lien  on  any  property  belonging  to  such  estate,  stating 
the  amount  of  secured  debt,  or  debts,  how  secured,  date  same  was  con- 
tracted, to  whom  due,  when  due,  rate  of  interest,  and  disposition  of  the 
property  so  encumbered  by  security  deed,  mortgage,  or  other  contractural 
lien,  and  if  judgment  is  outstanding  against  said  estate  it  shall  be  fully 
stated  in  the  petition,  the  name  of  the  plaintiff,  the  amount  of  the  judg- 
ment, or  judgments,  the  date,  or  dates,  of  same,  from  what  court  issued, 
with  the  full  amount  due  on  such  judgment  or  judgments.] 
Acts  1920,  pp.  245,  246. 

§  4039  (b).  Sections  3064  and  3065  applied.  [In  all  other  respects 
than  as  set  out  and  provided  in  section  4039  (a),  all  such  sales  as  are 
provided  for  in  section  4039  (a)  shall  be  made  as  provided  in  sections 
3064  and  3065,  providing  for  sales  for  re-investment  by  guardian;  [all] 
such  sales  to  be  approved  and  confirmed  by  said  judge  by  appropriate 
order,  and  the  entire  proceedings  shall  be  recorded  on  the  minutes  of  the 
superior  court,  and  properly  indexed.] 

Acts  1920,  p.  247. 


SECTION  8. 
Of  Distribution,  Advancements,  and  Year's  Support. 
§  4040.  (§  3464.)  Rules  of  distribution. 

Oliarge:    Though  charge  that  administra-  decedent's  estate,  in  payment  of  debt 

tor  might  recover  even  though  demand  which    heir    owes    to    the    estate,    as 

sued  upon  had  been  set  apart  as  year's  against,  and  in  preference  to,  claim  of 

support     may     have     been     erroneous,  assignee    or  purchaser  from   the   heir, 

error  was  harmless  where  evidence  de-  20  App.  381  (1)  (93  S.  E.  55). 

manded  finding  that  debt  in  question  Evidence    tending    to    show    that    there 

wa3  not  set  apart  as  year's  support.  were  seven  legatees  entitled  to  estate, 

23  App.  682  (2)   (99  S.  E.  136).  verdict    in    favor    of    three    for    full 

Debts:  Administrator  is  entitled  to  re-  amount  of  cotton  left  by  testator,  cer- 
tain share  of  an  heir,  in  money  de-  tain  rents,  etc.,  was  contrary  to  evi- 
rived  from  sale  of  realty  belonging  to  dence.     140/386  (78  S.  E.  844). 
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Non>reBident  distributee  of  estate  sued 
could  not  be  made  party  so  that  per- 
sonal judgment  could  be  obtained 
against  her  on  account  of  distributions 
improperly  made.  144/35  (1)  (85  8.  E. 
999). 

Petition  alleging  that  plaintiff  had  been 


in  testator's  service  for  10  years  pre- 
vious to  his  death  was  insufficient  to 
show  right  to  recover  sum  bequeathed 
to  employees  in  testator's  service  for 
10  years,  "up  to  and  next  preceding 
ray  death."     143/23  (84  S.  E.  68). 


§  4041.  (§  3465.)  Year's  support  to  family. 


Agreement  between  widow  and  children 
that  land  should  be  set  apart  for  year 's 
support  upon  making  specified  pay- 
ments to  children  was  binding  on  all 
adult  parties.     148/157  (96  S.  E.  178). 

Amount:  Charge  that  the  question  is 
simply  what  is  a  reasonable  amount  to 
be  set  aside  out  of  the  estate  to  main- 
tain widow  in  same  manner  in  which 
she  was  maintained,  according  to  her 
circumstances  and  standing  in  life,  was 
not  erroneous.  19  App.  551  (2)  (91  S. 
E.  900). 

Special  circumstances  occurring  and 
existing  during  first  year  after  death 
of  head  of  family,  and  illustrating 
amount  necessary  for  support  of 
widow,  should  be  considered  by  the 
jury.  19  App.  551  (2)  (91  S.  E.  900). 
Whole  amount  allowed  widow  should 
be  sufficient  to  maintain  and  support 
her,  including  necessary  medical  serv- 
ice, in  keeping  with  circumstances  and 
standing  of  family  previous  to  death  of 
husband,  due  regard  being  had  to 
solvency  of  estate.  19  App.  551  (2) 
(91  S.  E.  900). 

Debts:  Where  no  proceeding  had  been 
brought  to  reduce  decedent's  debt  to 
judgment,  property  set  aside  for 
year's  support  for  decedent's  widow 
and  child  could  not  be  subjected  to 
such  debt.  143/703  (1)  (86  S.  E. 
780). 

Description:  Proceedings  to  set  apart 
year's  support  were  invalid  for  want 
of  sufficient  description  of  what  was 
sought  to  be  set  apart,  where  it  con- 
tained no  more  definite  description 
than  **95  acres  of  land  valued  at 
$250,"  and  did  not  purport  to  set  aside 
decedent's  entire  estate.  144/231  (3) 
(86  S.  E.  1089). 

Insufficiency  of  description  was  not 
curable  by  parol  evidence  that  widow 
took  and  held  possession  of  certain 
property  alleged  to  be  land  attempted 
to  be  set  apart.    Id.  231,  232  (4). 


Division:  Where  intestate  left  widow 
and  three  adult  children  by  a  former 
marriage,  who  informed  stepmother  of 
her  right  to  year's  support,  etc.,  and 
suggested  friendly  division  of  prop- 
erty and  they  relied  on  her  promise 
to  let  them  know  her  decision,  she  was 
bound  to  advise  them  of  her  decision. 
147/609  (2)   (95  S.  E.  4). 

Evidence:  Under  evidence  and  law  ap- 
plicable to  the  issue  involved  here 
widow  and  children  of  decedent  were 
not  entitled  to  fund  in  controversy  as 
year's  support.    140/250  (78  S.  E.  833). 

Exchange  of  land:  Widow,  pending 
minority  of  children,  may  after  her 
remarriage  exchange  land  set  apart 
for  year's  support  for  other  land,  pur- 
pose being  to  provide  support  for  her- 
self and  minor  children,  and  in  absence 
of  duress  or  fraud  if  property  received 
by  widow  turns  out  to  be  bad  invest- 
ment, that  will  not  furnish  cause  of 
action  for  widow  and  children  to  re- 
cover land  exchanged  from  remote 
grantee.    146/803  (1)  (92  S.  E.  517). 

Execution:  Under  this  section  and  sec- 
tion 4044  dismissal  of  claim,  instead 
of  letting  case  proceed  to  verdict  sub- 
jecting property,  furnished  no  cause  of 
complaint  on  behalf  of  claimant,  144/ 
192  (86  S.  E.  537). 

Fraud:  Where  widow,  in  violation  of 
agreement  with  her  stepchildren,  pro- 
cured ordinary  to  set  apart  whole  of 
estate  for  year's  support,  court  of 
equity,  on  timely  application,  would 
set  aside  judgment  for  fraud,  where 
stepchildren  had  no  actual  knowledge 
of  proceeding  before  final  judgment 
and  estate  was  undervalued  and  judg- 
ment was  grossly  excessive.  147/609, 
610   (3)    (95  S.  E.  4). 

Insolvent  or  solvent  estate:  Where  ap- 
praisers have  made  their  return  set- 
ting apart  specified  property  for 
widow,  and  caveat  is  filed  by  creditor, 
solvency  or  insolvency  of  estate  may 
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properly  be  taken  into  consideration. 
146/252,  253  (l-b)  (91  S.  E.  34). 

Judgmant:  Where  attorney  of  record 
for  widow  claimed  interest  in  fi.  fa. 
against  estate  of  deceased  husband, 
based  on  judgment  for  year's  sup- 
port, and  levied  it  on  land,  evidence 
was  sufficient  to  show  that  claim,  with 
consent  of  attorney,  had  been  settled 
by  conveyance  of  certain  lands  in  full 
discharge  of  such  judgment.  141/612 
(1)  (81  8.  E.  870). 

Receipt  of  widow,  acquitting  claim- 
ants as  heirs  at  law  of  her  husband's 
estate  of  all  liability  on  judgment  for 
year's  support,  was  competent  evi- 
dence.   Id.  612  (3). 

Where,  upon  petition  of  widow, 
year's  support,  .consisting  in  part  of 
lot  of  land,  was  set  apart  for  widow 
and  minor  children,  and  where,  upon 
petition  of  widow  acting  for  herself 
and  children,  return  of  appraisers,  so 
far  as  it  related  to  such  land,  was 
amended  by  making  description  more 
definite,  which  amendment  was  made 
judgment  of  court  of  ordinary,  minor 
children  were  bound.  148/628  (1)  (97 
S.  E.  681). 

Minor  child:  Where  minor  child  was 
sole  heir  at  law  of  her  father,  taking 
title  immediately  to  land  owned  by 
him,  her  title  was  not  divested  by- 
any  valid  year's  support  set  apart  in 
the  land,  proceedings  relating  to  year's 
support  not  being  in  conformity  with 
sections  4041  and  4043.  148/621,  622 
(1)    (97  S.  E.  668). 

Non-resident:  Where  owner  of  land  is 
a  non-resident  at  time  of  his  death, 
his  widow,  though  non-resident  at  time 
of  her  application,  may  apply  to  have 
year's  support  set  apart.  142/127  (2) 
(82  8.  E.  445). 

Notice  required  of  application  for  year's 
support  and  return  of  appraisers  is  for 
benefit  of  persons  whose  interests  are 
adversely  affected  by  the  judgment, 
and  not  for  the  widow  and  minors,  for 


whose    benefit   judgment    is    rendered. 
148/164,  166  (96  S.  E.  180). 

Neither  the  widow  nor  the  minor  chil- 
dren can  complain  that  others  do  not 
have  proper  notice.     Id. 

Priority  of  year's  support:  See  §  4000 
(1)  and  notes. 

Separation:  Fact  that  time  of  death  of 
decedent  his  wife  had  for  number  of 
years  been  living  in  state  of  separa- 
tion from  him  would  not  bar  her  as 
widow  from  claiming  benefit  of  this 
section.  146/252,  253  (1-c)  (91  8.  E. 
34). 

Setting  aflide:  Petition  in  action  to  set 
aside  judgment  granting  year's  sup- 
port and  to  recover  land  set  apart  to 
plaintiff's  mother  by  agreement,  which 
she  afterwards  conveyed  to  defendant, 
not  subject  to  general  demurrer.  144/ 
143,  144  (1)  (86  8.  E.  321). 

Sustaining  demurrer  to  certain  al- 
legations of  petition  did  not  require 
dismissal,  where  petition  as  whole  was 
not  subject  to  general  demurrer.  Id. 
143,  144  (3). 

Delay  of  11  years  in  bringing  suit 
was  not  laches  barring  the  action.  Id. 
143,  144  (4). 

In  proceeding  to  set  apart  year's 
support  for  widow  and  minor  children 
out  of  property  of  deceased  husband, 
widow  may  act  for  minor  children  as 
well  as  herself.  148/164,  165  (96  8.  E. 
180). 

Testacy  or  intestacy:  Widow  is  entitled 
to  year's  support  whether  husband 
dies  testate  or  intestate.  146/734  (1) 
(92  8.  E.  204). 

Title:  Where  title  to  property  was  not 
vested  in  decedent  at  time  of  his  death, 
it  could  not  be  set  aside  as  year's  sup- 
port for  his  widow  and  minor  children. 
22  App.  93  (1)  (95  8.  E.  316). 

Will:  Widow  is  entitled  to  year's  sup- 
port out  of  estate  of  her  deceased  hus- 
band, notwithstanding  fact  that  he  left 
will  giving  to  her  life  estate  in  all  his 
property,  real  and  personal.  21  App. 
545  (1)   (94  8.  E.  853). 


§  4043.  (§  3467.)  Ketum  of  appraisers.  The  appraisers  shall  make  a 
schedule  of  the  property,  or  statement  of  the  amount  of  money  set  apart 
by  them,  and  return  the  same  under  their  hands  and  seals  to  the  ordinary 
within  thirty  days  from  the  date  of  their  appointment :  [where  any  lands 
shall  be  included  in  the  property  set  apart  and  assigned  as  a  year's  sup- 
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port,  and  the  appraisers  so  appointed  in  their  return  shall  fully  and  accu- 
rately describe  said  land,  and  make  a  plat  thereof,  and  they  shall  have 
power  to  procure  the  aid  of  the  county  surveyor  of  the  county,  or  other 
competent  surveyor,  in  making  the  survey  and  admeasurement  of  the 
lands  so  set  apart,  who  shall  be  required  to  make  a  careful  plat  of  the 
lands  so  set  apart  showing  the  lengths  of  the  boundary  lines  (except 
crooked  natural  boundaries),  and  the  directions  in  which  they  run,  and 
setting  out  all  original  lines  and  natural  boundaries,  so  as  to  definitely 
and  accurately  describe  the  lands  so  set  apart,  which  plat  shall  be  made 
and  recorded  as  a  part  of  the  appraisers'  return;]  (a)  upon  filing  said 
return,  the  ordinary  shall  issue  citation  and  publish  notice  as  required 
in  the  appointment  of  permanent  administrators,  citing  all  persons  con- 
cerned to  show  cause  why  said  application  for  twelve  months'  support 
should  not  be  granted;  and  if  no  objection  is  made  after  the  publication 
of  said  notice  for  four  weeks,  or,  if  made,  is  disallowed,  the  ordinary 
shall  record  the  return  so  made  in  a  book  to  be  kept  for  this  purpose; 
if  an  appeal  be  taken,  pending  the  appeal  the  family  shall  be  furnished 
with  necessaries  by  the  representative  of  the  estate. 
Acts  1884-5,  p.  49.     (a)  Acts  1918,  p.  122. 


Amendment:  Intimation  of  intention  to 
dismiss  caveat  to  appraisers'  report 
made  on  application  for  year's  sup- 
port, and  motion  to  dismiss,  did  not 
deprive  caveators  of  right  to  amend. 
142/290  (1)  (82  S.  E.  892). 

Where  judgment  of  court  of  ordinary 
allowing  amendment  to  return  of  ap- 
praisers who  set  apart  year's  support 
was  binding  upon  minor  children  who 
petitioned,  verdict  in  favor  of  defend- 
ant in  suit  by  minors  for  three-fourths 
undivided  interest  in  lot  of  land  -  set 
apart  was  required,  and  court  did  not 
err  in  so  directing.  148/628  (2)  (97 
S.  E.  681). 

garden  of  proof  was  upon  assignee  of 
adult  children  of  decedent  who  filed 
objection  to  return  of  appraisers. 
142/127  (1)  (82  8.  E.  445). 

Burden  of  proof  is  on  objector,  on 
trial  of  issue  formed  by  objections  filed 
by  creditor  of  decedent  to  return  of 
appraisers  setting  apart  year's  sup- 
port to  widow  and  minor  children.  19 
App.  510  (1)   (91  8.  E.  901). 

Burden  of  proof  is  on  objectors  on 
trial  of  issue  formed  by  objections  of 
adult  children  of  decedent  to  return 
of  appraisers,  setting  apart  year's  sup- 
port to  the  widow.  19  App.  551  (1) 
(91  S.  E.  900). 


Charge  that  it  was  duty  of  jury 
to  determine  whether  or  not  objection 
filed  was  good,  in  other  words,  whether 
or  not  report  was  correct,  was  without 
merit,  where  court  expressly  charged 
that  report  of  appraisers,  fixing  amount 
of  support  was  prima  facie  correct,  and 
burden  was  upon  objectors  to  show  that 
amount  found  by  appraisers  was  in  fact 
excessive.  19  App.  551  (2)  (91  8.  E. 
900). 

Charge,  on  trial  of  issue  formed  by  ob- 
jections filed  by  creditor  of  decedent 
to  return  of  appraisers  setting  apart 
year's  support,  **You  have  nothing  on 
the  face  of  this  earth  to  do  with  any 
judgment  of  any  court  in  the  world; 
this  is  a  new  proceeding,  and  it  is  for 
you  to  pass  on,  regardless  of  what  haa 
been  done  with  it  anywhere  else,"  was 
error.    19  App.  510  (2)  (91  8.  E.  901). 

Description:  Beturn  of  appraisers  ap- 
pointed to  set  apart  a  year's  support 
to  a  widow  and  minor  child  held  not 
void  for  uncertainty  in  the  descrip- 
tion of  the  land,  and  extraneous  evi- 
dence was  admissible  to  apply  the  de- 
scription to  the  subject-matter.  141/61 
(2)   (80  8.  E.  322). 

Judgment  setting  apart  year's  sup- 
port is  in  effect  conveyance  to  widow 
of   an    interest    in    her   deceased    hus- 
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band's  estate,  and  description  of  prop- 
erty must  be  such  as  to  render  it 
capable  of  identification;  certainty  of 
description  required  in  deed  is  re- 
quired in  judgment  setting  apart  year 's 
support;  if  description  is  so  vague  and 
indefinite  that  property  can  not  be 
identified,  title  of  estate  is  not  divested 
by  judgment.  20  App.  815  (1)  (93  S. 
E.  497). 

If  description  in  judgment  setting 
apart  year's  support  is  so  imperfect 
and  indefinite  that  land  can  not  be 
identified,  and  if  there  is  nothing  in 
pleadings  to  aid  description,  judgment 
is  void,  and  cannot  be  amended  at  in- 
stance of  grantee  of  widow  by  addi- 
tion of  descriptive  terms.  20  App.  815 
(2)   (93  S.  E.  497). 

In  absence  of  aid  from  the  applica- 
tion, return  of  appraisers,  or  judgment 
setting  apart  year's  support,  order  set- 
ting apart  **50  acres,  more  or  less,  of 
lot  of  land  number  383  in  the  Second 
Land  District  of  Appling  County,  Geor- 
gia," is  void,  and  grantee  of  widow 
can  not  create  a  title  in  the  applicant 
by  amending  the  judgment.  20  App. 
815  (2)   (93  8.  E.  497). 

Evidence:  It  was  not  erroneous,  in  pro- 
ceeding to  establish  title  under  deed  al- 
leged to  have  been  executed  by  de- 
ceased, where  widow  set  up  title  under 
allotment  as  year's  support,  to  admit 
in  evidence  certified  copies  of  record 
from  court  of  ordinary  describing  land 
as  specified  number  of  acres  of  given 
lots;  official  map  showing  lorts  consisted 
of  that  number  of  acres.  146/513  (1) 
(91  8.  E.  771). 

It  was  not  error,  in  claim  case,  to 
admit  in  evidence  judgment  of  the 
court  of  ordinary  setting  apart  land 
in  issue  as  year's  support  for  widow 
and  her  minor  children,  upon  objec- 
tion raised  in  collateral  attack,  averr- 
ing that  judgment  was  void  because  of 
its  terms  year's  support  was  subject 
to  claim  of  creditor.  146/685,  686  (2) 
(92  8.  E.  217). 

Jadgment:    Where  no  objections  are  filed 


to  return  of  commissioners  appointed 
to  assign  widow  and  minor  children 
year's  support,  such  return  does  not  be- 
come effective  as  judgment  until 
recorded.    143/425  (85  8.  E.  324). 

Long  lapse  of  time  between  death  of 
husband  and  application  of  widow  for 
year's  support,  setting  apart  of 
previous  year's  support,  and  parol 
partition  of  land  of  husband  by  his 
heirs  at  law  with  consent  of  widow, 
are  matters  to  be  addressed  to  ordi- 
nary before  final  judgment  setting 
apart  to  widow  year's  support,  and 
can  not,  in  another  and  different  court, 
be  made  basis  of  collateral  attack  on 
judgment.  147/387  (1)  (94  8.  E.  236). 
Every  presumption  is  in  favor  of 
judgment  of  ordinary  setting  apart 
year's  support,  and  it  is  not  subject 
to  collateral  attack  except  where  record 
discloses  want  of  jurisdictional  facts. 
147/387   (1)    (94  8.  E.  236). 

Minor  child:  Where  minor  child  was  sole 
heir  at  law  of  her  father,  taking  title 
immediately  to  land  owned  by  him, 
her  title  was  not  divested  by  any  valid 
year's  support  set  apart  in  the  land, 
proceedings  relating  to  year's  support 
not  being  in  conformity  with  sections 
4041  and  4043.  148/621,  622  (1)  (97 
8.  E.  668). 

Nunc  pro  tunc  entry:  Party  relying  on 
proof  of  return  of  commissioners  to 
set  aside  year's  support  should,  if  he 
has  such  return,  take  nuc  pro  tunc 
order  admitting  same  to  record,  and 
thus  render  return  as  shown  by  rec- 
ord competent  evidence.  143/425  (85 
8.  E.  324). 

Becord:  Where  party  claiming  title  to 
land  derived  from  widow,  to  whom  it 
was  set  apart  as  a  year's  support, 
seeks  to  defend  as  against  adminis- 
trator by  showing  legal  setting  apart, 
this  should  be  shown  by  the  record. 
143/425  (85  8.  E.  324). 

Admission  in  evidence  of  order 
granted  by  ordinary  at  chambers  cor- 
recting record  of  return  of  appraisers 
was  error.    Id. 


§  4044.  (§  3468.)  Title  to  property  set  apart. 


Debt:  Personal  property  set  apart  joint- 
ly to  widow  and  her  minor  children  as 
year's  support  can  not  be  subjected  to 
payment   of   judgment   for   debt   con- 


tracted by  widow  individually,  in  con- 
sideration of  which  it  did  not  appear 
that  minors  had  any  interest.  20  App. 
818  (1)  (93  B.  E.  559). 
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Where  execution  was  levied  on  prop- 
erty set  apart  as  year's  support  for 
joint  use  of  widow  and  her  minor  chil- 
dren to  satisfy  judgment  against 
widow  alone,  it  was  not  error  to  repeal 
as  evidence  original  statement  of  ac- 
count against  the  defendant,  such  state- 
ment being  irrelevant.  20  App.  818 
(1-b)    (93  S.  E.  559). 

Eyldence:  Kejection  of  evidence  offered 
by  plaintiff,  husband  and  sole  heir  of 
child  of  a  decedent,  tending  to  estab- 
lish parol  division  of  land  by  children 
of  such  decedent,  and  consent  and  ac- 
quiescence of  wiHow  to  such  partition, 
but  in  no  respect  impeaching  bona  fides 
of  purchaser,  under  judgment  of  ordi- 
nary setting  apart  the  land  for  year's 
support,  was  harmless.  147/387,  388 
(4)  (94  8.  E.  236). 

In  action  to  recover  property  set 
apart  to  widow  for  year's  support,  in 
view  of  testimony  of  plaintiff  as  to 
consideration  paid  by  defendant,  who 
bought  from  one  who  first  purchased 
from  widow,  erroneous  admission  of 
evidence  relating  to  property  and  trans- 
action was  harmless.  147/789,  790  (2) 
(95  S.  E.  696). 

Execution:  Under  this  section  and  sec- 
tion 4041  dismissal  of  claim,  instead 
of  letting  case  proceed  to  verdict  sub- 
jecting property,  furnished  no  cause  of 
complaint  on  behalf  of  claimant. 
144/192  (86  8.  E.  537). 

Joint  use:  Title  to  personal  property  set 
apart  jointly  to  widow  and  her  minor 
children  was  vested  in  them  for  their 
joint  use  and  benefit,  and  was  not  sub- 
ject to  partition  among  the  bene- 
ficiaries of  the  year's  support,  nor 
could  division  thereof  be  compelled,  so 
long  as  beneficiary  existed  and  still 
occupied  that  relation.  20  App.  818 
(1)   (93  8.  E.  559). 

Prioritiefl:  Title  of  defendant  widow 
under  judgment  granting  year's  sup- 
port was  subservient  to  title  of  plain- 
tiffs under  bill  of  sale  executed  by 
defendant's  husband  to  secure  note 
given  as  collateral  for  advancements 
for  farm  supplies  and  bill  of  sale  by 


widow  to  securd  advances.  144/118  (2) 
(86  8.  E.  219). 
Sale:  Where  land  is  set  apart  as  year's 
support  to  widow  and  minor  children, 
after  children  become  of  age  and  leave 
the  land,  widow  may  sell  all  or  portion 
for  her  support  or  for  services  of  at- 
tendant and  nurse,  or  she  may  convey 
directly  to  persons  rendering  services. 
144/698  (1)  (87  8.  E.  1023). 

Where  land  belonging  to  estate  is 
set  apart  as  year's  support  to  dece- 
dent's widow  and  minor  children, 
widow  may  sell  and  convey  it  for  pur- 
pose of  maintenance  and  support  of 
herself  and  children,  or,  if  children  are 
of  age  and  have  left  the  land,  for  sup- 
port of  herself;  sale  and  conveyance 
by  widow  divests  title  of  children  as 
heirs  of  decedent,  and  also  their  claim 
upon  land  as  beneficiaries  under  al- 
lowance of  year's  support.  146/684 
(1)  (92  8.  E.  218). 

Where  widow  and  children  agreed  to 
parol  division  of  land,  and  widow,  after 
being  in  possession  for  38  years,  ap- 
plied for  year's  support,  purchaser  of 
land  set  apart  to  her  by  regular  judg- 
ment in  bona  fide  possession  without 
notice  of  partition  had  legal  title 
superior  to  that  of  children  or  their 
heirs  at  law.  147/387,  388  (3)  (94  8. 
E.  236). 

Where  widow  sold  property  set  apart 
as  year's  support  for  purpose  other 
than  support  of  herself  and  children, 
and  purchaser  sold  land  to  third  per- 
sons who  were  without  notice  that 
property  had  been  sold  for  unauthor- 
ized purpose,  purchaser,  being  without 
notice,  acquired  legal  title  as  against 
widow  and  children,  and  one  of  the 
children,  who  in  meantime  had  at- 
tained majority,  could  not  recover  land 
in  action  against  last  purchaser. 
147/789  (1)  (95  8.  E.  696). 

Widow  can  lawfully  sell  property  set 
apart  when  necessary  for  support  of 
family.  148/164,  166  (96  8.  E.  180). 
Time:  Title  to  property  set  aside  was  in 
widow  and  minor  children  from  time 
return  of  appraisers  was  made  to  court 
of  ordinary.  148/164,  166  (96  8.  E. 
180). 


§  4045.  (§  3469.)  Provision  in  lien  of  year's  support. 

Will:    In  case  of  testacy,  in  order  to  put         "*  ^er  favor  in  will  and  her  right  to 
widow  to  election   between  provisions  year's  support,  such  testamentary  pro- 
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vision  must  be  either  expressly  made 
in  lieu  of  year's  support,  or  intention 
of  testator  to  that  effect  must  be  de- 
duced by  clear  and  manifest  implica- 
tion from  will,   founded  on  fact  that 

§  4047.  (§  3471.)  Pees  and  costs. 

Amount:  Where  to  report  of  appraisers 
to  set  apart  year's  support  to  widow 
caveat  on  ground  of  ezcessiveness  is 
filed,  and  appeal  taken  from  court  of 
ordinary     to     superior     court,     where 


claim  of  year's  support  would  be  in- 
consistent with  will  or  so  repugnant 
to  its  provisions  as  necessarily  to  de- 
feat them.     146/734  (1)  (92  8.  E.  204). 


amount  awarded  by  jury  is  less  than 
allowed  by  ordinary,  costs  of  entire 
proceeding  should  be  assessed  against 
applicant.     146/734,  735  (2)   (92  8.  E. 

204). 


§  4049.  Inferior  to  personalty  mortgage. 


Funeral  expenses:  In  payment  of  debts 
of  decedent,  lien  on  personal  property, 
evidenced  by  purchase-money  mortgage 
which  expressly  states  that  it  is  exe- 
cuted and  delivered  for  purpose  of  se- 

§  4052.  (§  3474.)  Advancements. 

Deed  conveying  lands  from  father  to 
son  as  trustee  for  son's  children,  in 
consideration  of  parental  affection  and 
certain  sum  of  money  paid  to  father 
annually  during  his  life  as  support  for 
himself  and  wife,  will  operate  as  ad- 
vancement to  son  from  father,  if  so 
intended  by  father  and  so  accepted  by 
son.     147/432    (1)    (94  8.   E.  543). 

Injunction:  Where  court  of  ordinary 
was  proceeding  to  have  estate  of  in- 


curing  debt  for  such  purchase-money, 
is  inferior  to  lien  for  expenses  of  de- 
cedent's funeral.  20  App.  328  (93  8. 
E.  28). 


testate  duly  administered,  and  it  did 
not  appear  that  the  administrator's 
bond  would  not  fully  protect  interest 
of  heirs,  equity  would  not  enjoin  the 
administrator  from  proceeding  to  sell 
or  dispose  of  land,  or  from  administer- 
ing and  distributing  its  proceeds,  in 
view  of  rights  under  sections  4026, 
4052,  4055,  4057  et  seq.  149/176,  181, 
182  (99  8.  E.  624). 


§  4055.  (§  3477.)  Advancements,  how  accounted  for. 


Injunction:  Where  court  of  ordinary 
was  proceeding  to  have  estate  of  in- 
testate duly  administered,  and  it  did 
not  appear  that  the  administrator's 
bond  would  not  fully  protect  interest 
of  heirs,  equity  would  not  enjoin  the 

§  4056.  (§  3478.)  How  estimated. 

Value  of  estate  at  time  of  first  distribu- 
tion is  proper  criterion  for  arriving  at 
rights  of  heirs  at  law  though  one 
heir  may  have  received  advancement. 
142/487,  488  (4)  (83  8.  E.  115). 

Before  heir  can  claim  any  part  of 
estate  he  must  account  for  advance- 
ments made  to  him,  at  their  value 
when  made.    Id. 

Charge  that  value  of  both  the  ad- 
vancements   and    remainder    of    estate 


administrator  from  proceeding  to  sell 
or  dispose  of  land,  or  from  administer- 
ing and  distributing  its  proceeds,  in 
view  of  rights  under  sections  4026, 
4052,  4055,  4057  et  seq.  149/176,  181, 
182   (99  8.  E.  624). 


should  be  estimated  at  time  advance- 
ments were  made  was  erroneous.  Id. 
Where  decedent  died  intestate,  leav- 
ing widow  and  two  children,  to  one 
of  whom  he  had  made  advancements, 
fact  that  widow  may  have  conveyed 
her  interest  to  children  did  not  abro- 
gate rules  as  to  time  for  estimating 
value  of  general  estate  and  of  advance- 
ments in  partition  between  the  chil- 
dren.   Id.  487,  488  (5). 
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§  4057.  (§  3479.)  Division  in  kind,  how  made. 


Deed:  Where  decedent  died  intestate, 
leaving  widow  and  two  children,  fact 
that  warranty  deed  to  widow's  inter- 
est was  accepted  by  the  children,  or 
by  one  of  them,  did  not  prevent  parti- 
tioning of  estate  as  li  whole.  142/487, 
488  (5)  (83  8.  E.  115). 

Injunction:  Where  court  of  ordinary 
was  proceeding  to  have  estate  of  in- 
testate duly  administered,  and  it  did 
not  appear  that  the  administrator's 
bond  would  not  fully  protect  interest 
of  heirs,  equity  would  not  enjoin  the 
administrator  from  proceeding  to  sell 
or  dispose  of  land,  or  from  administer- 
ing and  distributing  its  proceeds,  in 
view  of  rights  under  sections  4026, 
4052,  4055,  4057  et  seq.  149/176,  181, 
182  (99  S.  E.  624;. 

Petition:  Where  petition  in  partition  by 
widow  and  her  children  fails  to  allege 
that  there  had  been  no  administration 
of  the  estate,  but  evidence  of  that 
fact  was  introduced  without  objection, 
recovery  by  plaintiffs  could  not  be  set 


aside  because  of  such  failure.    141/629, 
630  (3)   (81  S.  E.  895). 

Guardian's  suit  on  behalf  of  wards 
against  a  former  ward  to  set  aside 
award  of  property  in  proceeding  for 
division  in  kind,  in  which  no  fraud 
or  notice  of  claim  of  irregularity  in 
proceedings  was  alleged  against  pur- 
chasers or  mortgagees,  was  properly 
dismissed  on  demurrer.  146/482  (91  8. 
E.  542). 
Presumption:  Where  freeholders  made 
return  to  ordinary,  dividing  property 
in  kind  between  heirs  and  distributees, 
and  recitals  indicate  that  application 
was  made  to  ordinary  for  division  in 
kind  and  that  estate  was  in  process 
of  being  administered,  there  is  pre- 
sumption that  proper  application  was 
made;  and  on  trial  of  ejectment  suit 
wherein  heir  is  plaintiff,  involving  title 
to  land  awarded,  it  is  not  error  to 
admit  in  evidence  certified  copy  of  re- 
turn dividing  the  property.  146/310 
(2)  (91  S.  E.  104). 


§  4058.  (§  3480.)  Order  for  partition,  etc. 


Cited   and   applied.     143/756,   758    (85 
S.  E.  917). 
Operation  and  effect:     Partition  of  tes- 
tator's land  under  judgment  in  action 
bv    his    administrator    de    bonis    non 


with  will  annexed  against  legatees  and 
devisees  was  effective  as  division  in 
severalty  of  all  estate  accruing  to 
parties  thereto.  142/41  (3)  (82  S.  E. 
456). 


4059.  (§  3481.)  Return  of  appraisers. 


Record:  Judgment  of  confirmation  is 
prerequisite  to  record  of  return  of 
partitioners  dividing  decedent's  realty. 


pursuant  to  order  of  ordinary  under 
this  and  the  next  following  sections. 
143/756  (2)  (85  S.  E.  917). 


SECTION  9. 
Of  Commissions  and  Extra  Compensation,  and  Expense  of  Oiving  Bond. 

§  4062.  (§  3484.)  Ordinary  commissions. 


Application:  In  equitable  suit  by  lega- 
tees against  executors  for  accounting, 
it  is  competent  for  executors  to  be  de- 
creed allowance  for  commissions  to 
which  they  would  be  entitled  under 
this  section,  and  also  to  reasonable 
compensation  to  which  they  might  be 
entitled  under  section  4065,  notwith- 
standing  no   application   has   been   al- 


lowed therefor  in  court  of  ordinary. 
146/525  (4)  (91  S.  E.  780). 
Contract:  Executor's  statement  to  at- 
torney for  beneficiaries  of  estate  that 
he  did  not  expect  to  charge  commis- 
sions on  final  accounting  was  not  bind- 
ing contract,  when  without  considera- 
tion and  not  acted  upon.  141/727,  729 
(4)    (82  S.  E.  451). 


Digitized  by 


Google 


1127  SEVENTH  TITLE— CH  3,  ART.  2,  SEC.  10.    §§40654073 

Of  final  settlements  and  receipts. 

Costs:       Commissions    are    regarded    as  he  forfeits  them  on  grounds  provided 

costs,  and  not  as  part  of  distributive  by    law,    and    in    accounting    between 

share  of  heir  who  is  also  administrator  guardian  and  ward,  such  commissions 

of  estate;   hence,  application  of  com-  may  be  charged  against  corpus  of  es- 

missions  to  personal  use  of  administra-  tate  as  well  as  the  income.     149/404, 

tor  does  not  work  inequality  in  distri-  405  (2)   (100  8.  E.  362). 

bution  of  estate.    20  App.  381  (5)  (93  IndiTldaal  indebtedness:     Where  execu- 

S.  E.  ,55).  tor  made  payments  on  his  individual 

Executor:      Where    one    as    legatee    re-  indebtedness  to  estate  after  same  had 

reives  amount  in  cash  paid  upon  check  been  established  by  decree  denying  him 

signed  jointly  by  himself  as  executor  right  to  any  commission,  he  was  pre- 

and   by   his   co-executor,   latter   is   en-  eluded     from     charging     commissions 

titled   to  his  proportion  of  usual  fees  after  decree.     141/727,  730  (7)   (82  S. 

for     disbursing     money     to     legatees.  E.  451). 

145/146  (88  8.  E.  566).  Commissions   earned   by   administra- 

Federal  Employers'  Liability  Act:  Ad-  tor  or  personal  representative  of  es- 
ministrator  is  not  entitled  to  commis-  tate  are  part  of  necessary  expenses 
sions  on  recovery  for  death  of  servant  of  administration,  and,  in  settlement 
under  Federal  Employers'  Liability  with  heirs,  administrator  is  not  charge- 
Act.     144/38  (2)  (85  8.  E.  1013).  able  with  failure  to  apply  his  commis- 

Ouardian:     Where  guardian  receives  and  sions  to   debt  due  by  him  to   estate, 

disburses    estate    of    ward,    he    is    en-  regardless  of  insolvency  of  administra- 

titled  to  statutory  commissions,  unless  tor.     2t)  App.  381  (4)  (93  8.  E.  55). 

§  4065.  (§  3487.)  None  for  delivering  property  in  kind. 

Application:     In  equitable  suit  by  lega-  compensation  to  which  they  might  be 

tees  against  executors,  for  accounting^  entitled    under    this    section,   notwith- 

it  is  competent  for  executors  to  be  de-  standing   no  application   has  been   al- 

creed    allowance    for    commissions    to  lowed   therefor   in   court   of   ordinary, 

which    they    would    be    entitled    under  146/525  (4)  (91  8.  E.  780). 
section    4062,    and    also    to    reasonable 

§  4067.  (§  3489.)  Extra  compensation. 

Burden:      Where   order   allowing   execu-  dinary  has  formally  allowed  executors 

tors  extra  commission  is  alleged  to  be  extra  compensation,  such  allowance  be- 

unauthorized  by  evidence,  burden  is  on  ing  within  jurisdiction  of  ordinary,  it 

attacking  party  to  show  that  it  was  will   be  presumed  that  he  had  before 

improperly  made.     140/525  (5)    (91  8.  him  sufficient  evidence  upon  which  to 

E.  780).  base  his  order.     146/525  (5)   (91  8.  E. 

Preeumption:     Where  it  appears  that  or-  780). 

§  4069.  (§  3491.)  Forfeiture  of  commissions. 

Guardians:    Where  guardian  receives  and  and    ward,   such   commissions   may   be 

disburses  estate  of  ward,  he  is  entitled  charged    against    corpus   of    estate    as 

to  statutory  commission,  unless  he  for-  well  as  the  income.     149/404,  405   (2) 

feits  them  on  grounds  provided  by  law,  (100  S.  E.  362). 
and    in    accounting   between    guardian 


SECTION  10. 
Of  Final  Settlements  and  Receipts. 
§  4073.  (§  3493.)  Settlement  before  the  ordinary. 

Cited  and   applied.     145/660,  662    (89      Adyersa  title:     Stranger  to  proceedings 
S.  E.  746).  citing   administrator   to  settlement   of 
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accounts  can  not  set  up  adverse  title 
to  property  sold  by  administrator 
and  claim  proceeds  from  its  sale. 
142/257  (1)  (82  S.  E.  651). 

Amendment  to  administrator's  answer, 
alleging  that  certain  person  was  en- 
titled to  fund  derived  from  sale  of 
property,  without  alleging  that  such 
person  was  creditor  of  the  estate,  was 
properly  stricken.  142>257  (2)  (82  S. 
E.  651). 

Refusal  to  allow  amendment,  which 
raises  no  issue  included  in  the  cita- 
tion, is  not  ground  for  new  trial.  Id. 
257  (3), 

Appeal:  Error  to  dismiss  appeal  from 
judgment  that  certain  person  was  de- 
cedent's only  heir,  on  ground  that  ap- 
pellants were  apparently  mere  strangers 
to  the  case,  where  they  described 
themselves  as  adverse  claimants  to 
such  person.     143/325   (85  5.  E.  102). 

Citation  is  all  the  pleading  necessary 
in  proceeding  against  administrator 
for  accounting.  142/257  (3)  (82  S.  E. 
651). 

This  section  does  not  contemplate 
that  after  administrator  has  cited  all 
distributees  to  be  presented  at  settle- 
ment of  his  accounts,  and  after  distri- 
butees have  appeared  and  one  of  them 
has  filed  objections  to  accounting,  ob- 
jecting distributee  shall  then  have  ad- 
ditional right  of  citing  administrator 
to  appear  for  settlement.  24  App. 
476  (101  S.  E.  193). 

Evidenee:  Judgment  of  court  of  ordi- 
nary setting  apart  year's  support,  of- 
fered, not  for  protection  of  temporary 
administrator  in  turning  property  over 
to  widow,  but  for  his  protection  in 
paying  out  proceeds  of  crops  in  pay- 
ment of  rent  and  expenses  to  complete 
crop  and  supplies  furnished  to  in- 
testate, was  irrelevant  in  action 
against  temporary  administrator  for 
accounting.    145/534  (2)  (89  S.  E.  618). 

Judgment:  Judgment  of  court  of  ordi- 
nary, discharging  temporary  adminis- 
trator,   reciting    that    he    had    admin- 


istered estate  in  accordance  with 
agreement  in  writing  would  not  be  con- 
clusive on  permanent  administrator 
suing  temporary  administrator  for  ac- 
counting as  to  personalty.  145/534  (3) 
(89  S.  E.  618). 

Where  upon  citation  for  settlement 
judgment  was  rendered  against  ad- 
ministratrix and  in  favor  of  distributee 
of  estate,  such  judgment  was  binding 
and  conclusive  upon  administratrix, 
but  not  upon  sureties  upon  her  bond, 
who  might  show  that  judgment  was 
obtained  by  collusion  and  fraud  and 
that  administratrix  had  lawfully  paid 
over  distributee's  share  of  estate. 
147/711  (1)  (95  S.  E.  251). 

Jurisdiction:  While  under  sections  4073 
and  4074  ordinary  has  same  jurisdic- 
tion and  power  as  court  of  equity  to 
compel  administrator  to  account  to  dis- 
tributee, concurrent  jurisdiction  of 
equity  over  settlement  of  accounts  of 
administrators  is  expressly  retained  by 
section  4075.  147/494  (1)  (94  S.  E. 
766). 

Time:  Equitable  action  against  execu- 
tors for  final  accounting  was  premature 
when  instituted  by  legatee  before  ex- 
piration of  12  months  from  time  judg- 
ment of  Supreme  Court  is  made  judg- 
ment of  trial  court.  144/55  (1)  (86 
S.  E.  245). 

Equitable  action  brought  in  1917 
upon  administrator's  bond,  against 
sureties  alone,  in  which  petition  alleged 
that  married  woman  died  intestate, 
leaving  her  husband  sole  heir  at  law, 
that  in  1885  administrator  was  ap" 
pointed,  who  gave  bond  with  two  sure- 
ties, that  in  1887  administrator  sold 
certain  land,  proceeds  from  which 
were  never  reported  or  paid  over  to 
the  heir,  that  the  administrator  died 
and  there  was  no  administration  upon 
his  estate  that  the  administrator  came 
into  possession  of  such  money,  was 
barred  by  limitations.  148/307  (96  8. 
E.  568). 


§  4074.  (§  3494.)  How  made  and  enforced. 


Collateral  attack:  Judgment  of  ordinary 
against  administrator  and  sureties,  on 
citation  for  settlement,  can  not  be  col- 
laterally attacked  by  the  sureties,  or 
by  the  administrator,  in  answer  to  suit 


by  the   ordinary,  for  use   of   heirs  at 
law   of   decedent.     146/290,   291    (1-c) 
(91  8.  E.  50). 
Jurisdiction:     While  under  sections  4073 
and  4074  ordinary  has   same  jurisdic- 


Digitized  by 


Google 


1129  SEVENTH  TITLE— CH.  3,  ART.  2,  SEC.  11.    §§  4075-4083 

Suits  against  executors,  administrators,  and  sureties. 

tion  and  power  as  court  of  equity  to  administrators  is  expressly  retained  by 

compel  administrator  to  account  to  dis-  section  4075.     147/494    (1)    (94   S.   E. 

tributee,     concurrent     jurisdiction     of  766). 
equity  over  settlement  of  accounts  of 

§  4075.  (§  3495.)  Settlement  in  court  of  equity. 

Applied.     147/739   (95  S.  E.  231).  amount  due  him,  creditor  could  not  re- 
Evidence:     It  was  not  error,  in  proceed-  cover  by  garnishment  against  the  exec- 
ing  against  administrator  for  account-  utrix    named    as   garnishee.        147/386 
ing  and  distribution,  to  admit  in  evi-  (94  S.  E.  303). 

dence  paper  writing  whereby  one  heir  Ordinary:      Jurisdiction    and    power    of 

conveyed   his   interest   to   his   mother.  ordinary  is  as  broad  as  that  of  court 

146/204,  205  (3)  (91  S.  E.  22).  of  equity  in  settlement  of  estate.     20 

Where  petition  in  suit  by  distribu-  App.  381,  382  (6)  (93  S.  E.  55).  } 
tees  against  administrator  for  account-  Remedy:  Petition  in  suit  in  equity  by 
ing  and  settlement  alleged  that  defend-  distributee  against  administrator  for 
ant  had  completely  dominated  intestate  accounting  and  settlement,  which  al- 
and by  fraud  and  undue  influence  had  leged  that  administrator  fraudulently 
obtained  money  from  her,  evidence  that  concealed  the  assets,  had  refused  to  ac- 
he influenced  intestate's  general  con-  count  for  petitioner's  distributive 
duct  by  threats  and  acts  of  violence,  share,  and  had  appropriated  certain 
etc.,  was  admissible.  147/494,  495  (6)  moneys  to  his  personal  use,  was  not 
(94  S.  E.  766).  demurrable  on  ground  that  petitioner 
Oamlslunent:  Wh«re  son  to  whom  testa-  had  complete  and  adequate  remedy  at 
tor  had  bequeathed  and  devised  prop-  law,  that  cause  of  action  was  barred 
erty  could  not  enforce  payment  to  him  by  limitations,  and  that  there  was  non- 
of  any  portion  of  the  income  of  the  joinder  of  parties  defendant.  147/494 
estate,  except  in  equitable  suit  seek-  (4)  (94  S.  E.  766). 
ing   accounting    and   ascertainment    of 

§  4076.  (§  3496.)  Kule  for  charging  interest. 

Time:     Where  there  was  no  admission  by  him,  it  was  error  for  court  to  direct 

administrator  and  no  evidence  to  show  jury   to  find  interest  from  March    10, 

when  stated  amount  was  received  by  1906.     22  App.  738  (3)   (97  8.  E.  261). 

§  4077.  (§  3497.)  Basis  of  settlement. 
2. 

Cited  and  applied.     145/660,  662   (89  8.  E.  746). 


SECTION  11. 
Suits  Against  Executors,  Administrators,  and  Sureties. 
§  4082.  (§  3502.)  Principal  failing  to  settle  with  legatee,  etc. 

Action  on  bond:     This  section  does  not  for  use  of  distributee.     143/764  (85  8. 

prevent    bringing    of    suit    on    admin-  E.  914). 

istrator's   bond   in   name   of   ordinary 

§  4083.  (§  3503«)  When  sureties  may  be  sued  in  the  first  instance. 

Cited.     18  App.  369,  377  (89  8.  E.  461). 
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SECTION  13. 

Judgments  Against  Administrators. 

§  4088.  (§  3508.)  Judgments  against  executors  and  administrators. 

Amendment:  Judgment  in  favor  of  cred- 
itor of  intestate  against  administrator 
should  be  de  bonis  testatoris;  when 
not  so  drawn,  it  is  amendable  on  mo- 
tion, and  exception  based  on  judg- 
ment is  likewise  amendable  so  as  to 
make  it  conform  to  judgment.  148/551 
(3)   (97  S.  E.  541). 

Assets:  General  rule  is  that  judgment 
de  bonis  testatoris  against  administra- 
tor who  failed  to  plead  want  of  assets 
is,  at  law,  conclusive  upon  him  of  suf- 
ficiency of  assets  to  pny  <lel)t  upon 
which  that  judgment  was  rendered; 
failure  to  know  real  condition  of 
estate,  when  by  exercise  of  due 
diligence  administrator  might  and 
ought  to  have  known  of  it,  will  not 
suffice  as  excuse  for  not  filing  proper 
plea  at  right  time.  18  A  pp.  384,  385 
(2)   (89  8.  E.  431). 

Judgment  against  administrator,  in 
action  on  alleged  debt  of  intestate, 
when  defendant  has  failed  to  plead 
want  of  assets,  is  conclusive  as  to  ques- 
tion of  sufficiency  of  assets  to  pay  the 
debt;  as  to  surety  upon  administrator's 
bond,  judgment  is  not  conclusive  upon 
such  question,  but  is  prima  facie  evi- 
dence only,  and  when  sued  upon  the 
bond  the  surety  may  plead  and  prove 
to  deficiency  of  assets  in  the  hands  of 
of  his  principal  liable  to  payment  of 
the  debt.    21  App.  39  (1)  (93  S.  E.  498). 

Bond:  No  defense  in  action  on  bond 
given  in  suit  in  which  enforcement 
of  judgment  against  principal  individ- 
ually was  enjoined  that  bond  was  im- 
properly drafted,  so  as  to  bind  prin- 
cipal individually  instead  of  as  execu- 
tor. 142/297  (2)  (82  S.  E.  902).  See 
144/211    (1)    (86  8.  E.  1097). 

In  such  case  will  under  which  de- 
fendant was  executor  was  properly  ex- 
cluded as  irrelevant.     Id.  297,  298  (4). 

Collateral  attack:  Where  judgment  de 
bonis  testatoris  has  been  obtained' 
against    administrator,    and    execution 

,  has  been  issued  thereon,  and  return 
of  nulla  bona  made,  judgment  can  not 
be  collaterally  attacked  in  defense  to 
suit     thereon     against     administrator 


personally,  in  which  devastavit  is  al- 
leged. 18  App.  384  (1)  (89  8.  E. 
431). 

Collection:  Judgment  entered  against 
administratrix  without  providing  for 
collection  out  of  intestate's  property 
was  irregular  and  amendable  and  not 
void,  where  rights  of  third  persons 
were  not  affected.  143/703,  704  (5) 
(85  8.  E.  830). 

Estoppel:  Recovery       on       judgment 

against  executor  individually  of  cer- 
tain moneys  from  estate,  did  not  es- 
top plaintiff  from  enforcing  judg- 
ment against  executor.  142/297  (1) 
(82  8.  E.  902). 

Evidence:  In  suit  against  sureties  on 
bond  of  administrator,  prima  facie 
proof  of  devastavit  may  be  made  by 
introducing  in  evidence  the  judgment 
against  the  administrator,  and  showing 
by  proper  entries  upon  execution  is- 
sued thereon  that  there  is  no  property 
upon  which  to  lew.  21  App.  39  (2) 
(93  8.  E.  498). 

Execution:  Where  execution  commands 
officers  to  levy  on  goods  and  lands  of 
certain  person,  **adnir.  estate  of" 
named  person,  it  does  not  authorize 
levy  on  property  of  decedent.  145/514 
(89  8.  E.  426). 

Individual  Judgment:  Non-resident  exec- 
utors can  not  be  made  parties  in 
their  personal  capacity  so  that  judg- 
ments for  improper  distribution  may 
be  recovered,  notwithstanding  they 
filed  petition  setting  up  equitable  ad- 
vances.    144/35  (1)   (85  8.  E.  999). 

Lien:  Administrator's  individual  prop- 
erty is  not  subject  to  lien  of  judg- 
ment de  bonis  testatoris,  rendered 
against  him  in  his  representative 
character.     141/501  (81  8.  E.  128). 

Notice:  Where  judgment  which  is 
foundation  of  suit  appears  to  have 
been  obtained,  not  against  adminis- 
trator, but  against  decedent  in  his  life- 
time, against  whom  execution  had  is- 
sued, and  where  it  appears  that  first 
notice  received  hy  administrator  as  to 
claim  was  more  than  two  years  after 
his  qualification  as  such,  and  nothing 
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is  shown  to  indicate  that  funds  com- 
ing  into  his  hand  were  not  disbursed 
according  to  law,  or  that  waste   was 


committed,  it  was  not  error  to  grant 
nonsuit.      21    App.    39    (3)    (93    8.    E. 

498). 


SECTION  14. 
Of  Letters  of  Dismission  and  Resignation. 
§  4089.  (§  3509.)  Dismission,  how  granted. 


Cited.     143/572,  579  (87  S.  E.  760). 
Burden   of  proof:     Where  petition   has 
been   filed  by  executor  for  order  dis- 
charging    him,     burden     rested    upon 
caveator  to  sustain  by  proof  her  affir- 

§  4090.  (§  3510.)  Duty  of  ordinary. 

Cited.     143/572,  579  (87  S.  E.  760). 

§  4091.  (§  3511.)  Fraudulent  discharge  void. 


niation  that  the  estate  had  not  been 
fully  administered,  and  that  because  of 
certain  facts  alleged  petitioner  was 
not  entitled  to  discharge.  21  App. 
95   (2)    (94  S.  E.  266). 


Collateral  attack:  As  general  rule,  judg- 
ment of  court  of  competent  jurisdiction 
can  not  be  collaterally  attacked  for 
fraud;  this  section  makes  exception 
in  case  of  judgment  of  discharge  pro- 
cured by  administrator  by  fraud 
practiced  on  the  heirs  or  the  ordinary. 
146/146   (1)    (90  8.  E.  853). 

Oamislunent:  Where  administrator  after 
being  garnished  fraudulently  procured 
discharge,  petition  by  judgment  cred- 
itor to  set  aside  judgment  of  discharge 
as  procured  by  fraud  without  his  knowl- 
edge was  not  subject  to  general  demur- 
rer.    143/572,  573   (4)    (85  S.  E.  760). 


Parties:  Judgment  creditor  which  had 
garnished  administrator  had  such  in- 
terest as  authorized  it  to  move  to  set 
aside  discharge  of  administrator  as  pro- 
cured by  fraud.  143/572,  573  (3)  (85 
S.  E.  760). 

Pleading:  Where  plaintiff  in  suit  on  ad- 
ministrator's bond  alleges  administra- 
tor's discharge,  in  order  to  escape  ef- 
fect of  that  judgment  on  ground  that 
it  was  procured  by  fraud  he  must 
further  allege  facts  upon  which  charge 
of  fraud  is  based.  146/146  (2)  (90 
S.  E.  853). 


§  4094.  (§  3514.)  May  not  sell  during  life  of  widow. 


Debts:  Charge  that  all  property  belong- 
ing to  deceased  husband's  estate  and 
subject  to  his  debts  must  be  exhausted 
before  administrator  could  be  author- 
ized to  sell  reversionary  interest  in 
dower  lands  to  pay  debts,  was  erro- 
neous, as  not  complying  with  statute. 
144/587  (1)   (87  S.  E.  799). 

Where  upon  application  by  admin  is 
trator  order  was  granted  by  court  of 
ordinary  authorizing  sale  of  reversion- 
ary interest  in  lands  in  which  dower 
had  been  assigned,  application  repre- 
senting sale  to  be  necessary  to  pay 
debts,  and  sale  was  made,  order  will 
not  be  set  aside,  so  as  to  render  vciti 


the  sale,  in  snit  bj  heta*  when  no 
usual  steps  were  taken  in  court  of 
ordinary  and  nothing  was  done  by  ad- 
ministrator to  prevent  their  urging 
as  grounds  of  caveat,  objection  that 
sale  of  realty  was  not  necessary  for 
payment  of  debts.  147/610  (1)  (95 
S.  E.  3). 
Widow:  Where  intestate's  widow  was 
allotted  dower  in  one-third  of  lot  of 
land,  and  purchased  at  administrator's 
sale  of  the  lot,  subject  to  dower,  and 
received  deed  purporting  to  convey 
fee  simple  of  whole  lot,  she  took  fee 
in  entire  lot  subject  to  her  dower 
estate.     146/752  (92  S.  E.  281). 
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SECTION  15. 
Of  Bemoving  Proceedings  to  Another  County. 
§  4096.  (§  3516.)  Proceedings  to  remove  trust  to  another  county. 


General  Note. 


Belease:  Where  sureties  on  bond  held 
particular  fund  to  secure  them  until 
new  bond  with  different  sureties  had 
been    given,    first    sureties    were    re- 


leased and  were  not  liable  for  subse- 
quent conversion  of  fund  paid  over 
by  them  to  administratrix.  16  App. 
729  (86  S.  E.  46). 


§  4100.  (§  3520.)  Sureties,  how  liable. 


Release:  Where  sureties  on  bond  held 
particular  fund  to  secure  them  until 
new  bond  with  different  sureties  had 
been  given,  first  sureties  were  released 


and  were  not  liable  for  subsequent 
conversion  of  fund  paid  over  by  them 
to  administratrix.  16  App.  729  (86  S. 
E.  46). 


SECTION  16. 
Of  Foreign  Administrators. 
§  4101.  (§  3521.)  Privileges  in  this  State. 


Cited.    18  App.  544,  557  (90  S.  E.  94). 

Party:  When  plaintiff  in  action  pending 
in  court  in  this  State  dies  intestate  in 
another  State,  where  he  is  domiciled, 
and  administratrix  is  appointed  in 
county  of  his  demise,  such  administra- 
trix may  be  made  party  defendant  in 
the  pending  suit,  under  sections  4101 
and  4102.  18  App.  519  (1)  (89  S.  E. 
1052). 

Timber:  Letters  of  administration 
granted  in  another  State,  authorizing 
administratrix  to  administer  ''personal 
property,  goods,  chattels,  and  credits,'' 
of  intestate  who  died  while  resident 
of  State  in  which  letters  were  issued, 
are  special  in  character,  and  do  not 
afford   authority   to    administratrix   to 

§  4102.  (§  3522.)  Exemplification. 

Nonsuit:  Failure  to  comply  with  require- 
ment as  to  filing  properly  authenticated 
exemplification  of  letters  testamentary 
or  of  administration  is  ground  for  non- 
suit; filing  is  in  time  where  made  pend- 
ing the  action.  18  App.  519  (1)  (89 
S.  E.  1052). 

Objection:  Where  administratrix  was 
made  a  party  by  order  of  court,  after 
pendency  of  suit  brought  by  her  in- 
testate, and  no  objection  at  any  time 


maintain  suit  in  this  State  to  enjoin 
cutting  of  timber  and  to  recover  dam- 
ages for  trespass  in  cutting  and  re- 
moving timber  from  land.  148/721, 
722  (2)   (98  S.  E.  543). 

In  suit  by  administratrix  to  enjoin 
cutting  of  timber  and  to  recover  dam- 
ages for  trespass  in  cutting  and  remov- 
ing timber  from  land,  it  is  incumbent 
upon  judge  so  to  frame  his  charge  as 
to  make  it  conform  to  pleadings  and 
evidence,  and  fact  that  letters  of  ad- 
ministration have  been  admitted  in 
evidence  without  objection  would  not 
authorize  judge  to  charge  that  ad- 
ministratrix was  authorized  to  main- 
tain suit.    Id.  721,  722  (2-a). 


to  further  proceeding  of  suit  was  made 
upon  ground  that  exemplification  re- 
quired by  ^  this  section  had  not  been 
filed,  such  objection  could  not  there- 
after be  made  in  motion  for  new  trial, 
or  be  raised  for  first  time  in  Court  of 
Appeals.  18  App.  519  (l-a)  (89  S.  E. 
1052). 
Seal:  Exemplification  signed  by  judge 
of  county  court  under  seal,  and  accom- 
panied   by   certificate  likewise    signed 
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by  him  under  seal,  verifying  correct- 
ness of  exemplification,  and  further 
certifying  that  county  judge's  court  is 
court  of  record  and  probate  court  in 
and  for  the  county  and  State,  and  that 
there  is  no  official  clerk  of  said  court, 


and  that  said  judge  was  sole  presid- 
ing judge  thereof,  and  that  seal  was 
official  seal  of  said  court,  and  signa- 
ture of  clerk  was  genuine,  etc.,  suf- 
ficiently complied  with  requirements  of 
law.     18  App.  519  (2)  (89  S.  E.  1052). 


CHAPTER  4. 
Of  Title  by  Contract. 


ARTICLE  1. 
Of  Private  Sales. 


§  4106.  (§  3526.)  Essentials  of  a  sale. 


Applied.  17  App.  409  (87  8.  E.  149). 
Assent:  Where  goods  were  shipped  on 
order  under  misapprehension  as  to 
identity  of  buyer,  there  was  no  sale 
under  this  section.     17  App.  669,  670 

(1)  (87  S.  E.  1097). 

Automobile  dealer:  Contract  attached 
to  petition  for  its  breach  wherein  au- 
tomobile manufacturer  granted  plain- 
tiff privilege  of  selling  at  price  fixed 
by  contract  as  many  as  50  cars,  he  to 
pay  price  and  draft  attached  to  bill 
of  lading  for  each  car  shipped,  and 
which,  as  modified  by  letters,  did  not 
require  order  of  number  of  cars  speci- 
fied in  schedule  attached  to  contract 
and  entitled  plaintiff  to  shipment  of 
cars  as  ordered,  was  not  contract  of 
bargain  and  sale,  but  dealer's  contract, 
and  dealer  could  recover  only  differ- 
ence between  contract  price  and  price 
at  which  he  was  to  sell  cars  for  which 
his  orders  were  accepted.    24  App.  633 

(2)  (101  8.  E.  693). 

In  action  against  manufacturer  for 
breach  of  dealer's  agreement  to  sell 
automobiles,  under  pleadings  and  evi- 
dence, refusal  of  requested  charge  that 
dealer's  letters  to  manufacturer  in- 
structing it  to  ship  no  cars  until  ad- 
vised operated  to  cancel  schedule  of 
cars  set  out  in  dealer's  agreement  so 
that  manufacturer  was  not  thereafter 
bound  to  make  additional  shipments, 
unless  it  accepted  dealer's  additional 
orders,  was  error.  24  App.  633,  634 
(7)  (101  8.  E.  693). 


Dealers  contract  establishing  such  a 
relationship  between  local  dealer  and 
defendant  distributor  of  automobiles, 
which  provides  that  distributor  is  to 
furnish  (provided  he  is  able  to  do  so), 
and  in  which  dealer,  acting  in  his 
capacity  as  such,  agrees  to  accept,  cer- 
tain number  of  cars  to  be  selected  from 
attached  schedule  of  models  at  prices 
which  are  subject  to  change  by  distrib- 
utor, does  not  constitute  binding  exec- 
utory contract  of  purchase  and  sale, 
and  it  is  necessary  that  dealer  shall, 
during  life  of  contract,  particularly 
specify  cars  which  are  to  be  furnished, 
in  order  to  consummate  agreement  as 
one  of  purchase  and  sale.  24  App.  638, 
639  (3)   (102  8.  E.  47). 

Even  if  suit  against  distributor  to 
recover  deposit  made  under  dealer's 
contract  be  construed  as  claim  under 
terms  of  executed  contract  yet  on  con- 
sideration of  its  object  and  that  agree- 
ment is  inchoate  as  to  any  purchase  and 
sale,  dealer's  failure  to  specify  and 
order  out  any  of  cars  to  be  furnished 
by  distributor  would  not  therefore  con- 
stitute such  nonperformance  on  dealer 's 
part  as  to  prevent  his  recovery  of 
bonus  paid  in  under  its  terms,  nor 
could  such  failure  be  pleaded  by  way 
of  damages  in  answer  to  such  suit.  24 
App.  638,  639  (3)  (102  8.  E.  47). 
Certainty:  Allegations  that  a  seller  in- 
formed plaintiff  that  he  intended  to 
adopt  a  liberal  plan  of  profit-sharing 
with   plaintiff   and   his    other   patrons 
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did  not  state  a  contract  for  any  cer- 
tain time  or  for  any  certain  amount, 
so  as  to  furnish  a  basis  for  recovery 
for  a  breach  thereof.  141/40  (1)  (80 
S.  E.  318). 

Contract  here  to  sell  land  at  cer- 
tain price,  "one-half  cash,  balance 
one  to  four  years,  with  interest*'  at 
certain  percent  is  too  vague  and  in- 
definite to  be  enforced.  145/550  (89 
8.  E.  488). 

Executory  contract  for  future  sale 
of  commodity  is  not  enforceable  unless 
by  terms  of  agreement  it  is  so  intend- 
ed, and  there  is  mutuality  of  obliga- 
tion and  certainty  as  to  subject  matter 
and  price.  24  App.  638,  639  (3)  (102 
8.  E.  47). 

Cotton:  Where  contract  by  its  terms 
covered  entire  output  of  cotton  linters 
by  mill  for  certain  season,  when 
operated  at  normal  capacity  and  in 
good  faith,  delivery  of  estimated  num- 
ber of  bales  by  defendant  would  not 
serve  to  discharge  defendant  from 
liability  on  account  of  unexplained 
failure  to  operate  mill  and  produce 
usual  and  normal  output  for  period 
covered  by  contract.  21  App.  688  (2) 
(94  S.  E.  1037). 

Definitioii:  Sale  is  transmutation  of 
property  from  one  to  another  in  con- 
sideration of  some  price,  and  is  trans- 
fer of  property  in  thing  for  price  in 
money  and  is  passing  of  title  and  pos- 
session of  any  property  for  money 
which  buyer  pays  or  promises  to  pay. 
14  App.  121,  128  (80  S.  E.  537),  citing 
7  Words  &  Phrases  6291,  6292. 

"Sale,**  in  its  broadest  sense,  com- 
prehends any  contract  for  the  trans- 
fer of  property  from  one  person  to 
another  for  a  valuable  consideration. 
19  App.  39  (1)   (90  8.  E.  740). 

Deposits:  Where  agents  having  exclu- 
sive agency  for  sale  of  certain  auto- 
mobiles deposited  money  to  be  used 
in  paying  part  of  purchase  price  of 
certain  number  of  cars  which  they 
were  required  to  buy,  and,  because 
of  indefiniteness,  agreement  did  not 
constitute  contract  for  sale  of  such 
cars,  such  agents,  not  having  speci- 
fied cars  in  their  order,  were  entitled 
to  recover  unapplied  portion  of  pur- 
chase-price. 145/785,  786  (2)  (89  8. 
E.  833). 


Description:  Contract  and  letter,  which 
together  constituted  contract  for  sale 
of  realty,  construed,  and  held  not  to 
be  ambiguous  in  description  of  prop- 
erty.    15  App.  254  (82  8.  E.  914). 

Evidence  here  authorized  finding  of  au- 
ditor that  there  was  no  contract  of 
sale  of  premises  in  dispute.  149/738 
(1)  (102  8.  E.  129). 

Identify  articles:  Description  here  of 
personal  property  in  agreement  by  ad- 
ministrator to  sell  was  not  sufficiently 
definite  to  render  agreement  basis  of 
recovery  for  breach  thereof.  145/616 
(3-a)  (89  8.  E.  689). 

Contract  here  giving  exclusive 
agency  for  sale  of  certain  automo- 
biles construed,  and  held  that  agents 
were  not  required  to  specify,  at  all 
events,  cars  to  be  delivered,  intention 
being  that  cars  would  be  specified 
only  when  agents  should  ascertain  type 
and  style  of  car  their  customer 
desired  to  purchase.  145/785,  786  (1) 
(89  8.  E.  833). 

Contract  here  granting  exclusive 
agency  for  sale  of  certain  automobiles 
construed  and  held  so  indefinite  that 
it  was  not  binding  as  contract  for 
sale  of  certain  number  of  cars,  but  it 
required  specification  of  cars  by  agents 
to  bring  minds  of  parties  together  on 
that  point  and  to  perfect  valid  sale. 
145/785,  786  (2)   (89  8.  E.  833). 

Identification  of  things  sold  is  ele- 
ment so  essential  to  contract  of  sale 
that  there  can  be  no  actionable  breach 
of  alleged  contract  of  purchase  when 
it  does  not  appear  that  parties  ever 
agreed  as  to  identity  of  thing  which 
was  offered  to  be  sold.  18  App.  184 
(1)   (89  8.  E.  177). 

Where  in  contract  for  sale  and  pur- 
chase of  goods  there  is  no  agreement 
as  to  identity  of  things  sold,  action 
for  breach  of  contract  by  refusal  to 
accept  goods  tendered  is  not  maintain- 
able; identification  of  things  sold  is 
essential  to  contract  of  sale.  24  App. 
34  (99  8.  E.  713). 

Joint  owner:  Where  two  individuals, 
not  partners,  purchase  personal  prop- 
erty and  execute  their  joint  note  for 
the  price,  with  a  mortgage  clause,  one 
of  them  could  not,  without  the  con- 
sent of  the  other,  sell  the  property 
to  the  original  vendors  in  part  pay- 
ment of  the  purchase  price,  though  he 


Digitized  by 


Google 


1135 


SEVENTH  TITLE— CHAP.  4,  ART.  1. 


§4106 


Of  private  sales. 


believes  that  the  other  has  absconded. 
141/368  (1)  (80  S.  E.  994). 
Jury:  Question  whether  minds  of  vendor 
and  vendee  met  as  to  purchase  price  of 
article  sold  was  purely  question  of  fact. 
19  App.  24  (90  S.  E.  738). 
Loan:  Immaterial  whether  plaintiff 
moved  trunk  after  defendant  delivered 
it  to  her,  except  as  illustrating  the 
issue  and  aiding  the  jury  in  determin- 
ing whether  the  trunk  was  delivered 
in  pursuance  of  a  sale  or  had  merely 
been  loaned  to  plaintiff.  13  App.  122, 
123  (3)  (78  S.  E.  865). 
Mutual  obligations:  Where  party  did 
not  assume  obligations  to  sell  stock 
which  another  bound  himself  to  buy, 
the  contract  was  not  binding.  13 
App.  236   (2)    (79  S.  E.  39). 

Written  instrument  here  construed 
and  held  to  be  one  of  contract  of  pur- 
chase and  sale  upon  valuable  con- 
sideration, and  purported  to  bind  both 
parties.  148/480  (2)  (97  S.  E.  74). 
Offer:  Contract  here  for  sale  of  cot- 
ton, accepted  by  buyers,  was  mu- 
tually binding  and  complete.  16  App. 
446  (1)  (85  S.  E.  606). 
Option:  Instrument  here  held  not  to 
be  mere  option,  but  contract  with 
mutual  obligations  on  part  of  vendor 
and  purchaser.  141/703,  704  (3)  (82 
S.  E.  21). 

Option  to  buy  on  credit  within  cer- 
tain time  at  stipulated  price  was  not 
assignable.  142/264  (1)  (82  S.  E.  658). 
Option  to  purchase  land,  containing 
no  words  of  assignability,  is  non- 
negotiable,  and  not  enforceable  by  as- 
signee.    144/185  (1)   (86  S.  E.  542). 

Option  to  purchase  property  can  be 
exercised,  unless  otherwise  provided  in 
option  contract,  by  the  mere  giving, 
within  life  of  option,  of  unconditional 
notice,  by  holder  of  option,  to  other 
party  or  his  agent,  that  former  has 
elected  to  purchase  property  at  price 
and  upon  terms  stated  in  option  con- 
tract. 24  App.  210  (1)  (100  S.  E.  714). 
Pawn,  as  defined  by  section  3528,  is  dis- 
tinguishable from  *'sale,"  in  that  in 
latter  title  passes,  while  in  former  it 
does  not  pass.  16  App.  249  (1)  (85  S. 
E.  86). 
Price:     Fact  that  contract  provided  for 


selling  property  in  parcels  and  paying 
proceeds  to  vendor  until  he  should  be 
fully  paid  did  not  prevent  it  from  be- 
ing contract  of  purchase  and  sale. 
143/213  (3)  (84  S.  E.  543). 

Where  one  writes  to  commission  house 
that  he  has  peaches  for  sale  which  he 
expects  to  net  him  certain  price  per 
crate,  ''and  would  be  glad  to  negotiate 
further  with  you,"  and  commission 
house  telegraphs  agreeing  to  "accept 
your  offer,"  it  constitutes  no  contract 
binding  writer  to  sell  at  price  men- 
tioned.    15  App.  57  (82  8.  E.  631). 

Profits:  That  a  seller  notified  a  buyer 
that  a  certain  amount  would  be  paid 
him  as  his  share  of  profits  for  each 
of  certain  years,  which  was  done  up 
to  a  certain  year,  when  no  such  no- 
tice was  given,  and  the  buyer  paid  a 
higher  price  in  the  expectation  of  re- 
ceiving profits,  did  not  constitute  a 
contract  to  pay  profits,  for  breach  of 
which  damages  could  be  recovered. 
141/40  (2)   (80  S.  E.  318). 

That  the  seller,  by  paying  profits 
for  several  years,  led  the  buyer  to 
believe  that  the  same  arrangement 
would  be  continued  annually  in  the 
future,  does  not  create  a  profit-shar- 
ing contract  for  breach  of  which  the 
buyer  might  recover.    Id.  40,  41   (3). 

Quantity:  Contract  here  was  for  sale 
of  stated  quantity  of  rock,  delivera- 
ble in  approximately  equal  quantities 
for  specified  time,  subject  to  be  in- 
creased or  diminished  after  notice, 
where  amount  taken  would  not  be  less 
than  buyer's  consumption,  not  exceed- 
ing 10  per  cent.  144/75  (1)  (86  S. 
E.  216). 

Shares  of  stock:  Where  owner  of  shares 
of  stock  agreed  to  sell  same,  and  the 
purchaser  paid  certain  money  and  a 
note,  and  seller  delivered  the  certif- 
icate, there  was  a  sale,  though  seller 
failed  to  indorse  such  certificate. 
148/97,  98  (2)   (95  8.  E.  975). 

Signature:  Where  contract  is  signed  by 
seller,  but  not  by  buyer,  but  latter 
afterwards  makes  and  signs  entry  on 
contract  that  he  has  received  part  of 
cotton  bought,  contract  is  thereby  made 
binding  on  both  parties.  144/392  (1) 
(87  S.  E.  387). 
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§  4107.  (§  3527.)  Sales  by  auction. 

Identify  articles:  Description,  "iron 
gray  mare  seven  years  old,"  was  legal- 
ly sufficient,  in  contract  of  conditional 
sale.     19  App.  600  (1)   (91  S.  E.  920). 

Option  to  purchase  property  can  be 
exercised  without  payment  of  purchase 


price,  or  tender  thereof,  unless  option 
contract  provides  for  such  payment  as 
condition  precedent  to  exercise  of  op- 
tion. 24  App.  210  (1-a)  (100  S.  E. 
714). 


§  4110.  (§  3530.)  Pratection  of  bona  fide  purchasers. 


Notice:  Where,  after  giving  voluntary 
deed  conveying  life  estate  with  re- 
mainder, grantor  gave  deed  reciting 
execution  of  the  voluntary  convey- 
ance, second  grantee  took  with  actual 
notice  and  acquired  no  title  as  against 
remaindermen.  143/56  (1)  (84  S.  E. 
126). 

Vendees  of  grantee  in  voluntary  deed 
reciting  execution  of  former  deed  are 


chargeable  with  notice  of  the  exist- 
ence of  deed  and  rights  under  former. 
143/377  (85  8.  E.  119). 
Payment:  Actual  payment,  before  no- 
tice, of  purchase  price  is  essential  to 
maintenance  of  claim  that  one  is  bona 
fide  purchaser  of  property  for  value 
and  without  notice.  148/817  (98  8. 
E.  493). 


g  4112.  (§  3532.)  Duress  or  fraud  voids  sale. 


Bankruptcy:  That  claim  is  proved  and 
allowed  in  bankruptcy  does  not  bar 
creditor's  subsequent  action  for  bal- 
ance, where  claim  is  for  goods  ob- 
tained by  the  debtor  by  false  repre- 
sentations. 13  App.  501  (1)  (79  8.  E. 
362). 

Discharge  in  bankruptcy  does  not 
release  bankrupt  from  liability  for  ob- 
taining property  by  false  pretenses  or 
false   representations.     Id.   501    (2). 

That  creditor,  after  proving  claim 
in  bankruptcy  and  having  same  al- 
lowed, received  a  dividend  did  not  con- 
stitute waiver  of  debtor's  fraud  in  pur- 
chasing goods,  and  hence  constituted 
no  bar  to  creditor's  subsequent  action 
for  balance  of  claim.    Id.  501   (3). 

Discharge  in  bankruptcy  releases  all 
provable  debts  except,  among  others, 
liabilities  for  obtaining  property  by 
false  pretenses  for  wilful  injuries  to 
personal  property,  or  for  fraud  while 
acting  as  officer  or  in  fiduciary  ca- 
pacity. 17  App.  690  (1)  (87  8.  E. 
1095);  18  App.  126  (88  8.  E.  907).  8ee 
148/459  (97  8.  E.  78);  22  App.  799  (97 
8.  E.  462). 

Debt  arising  from  collection  of 
wages  after  assigned  by  one  not  stand- 
ing in  fiduciary  capacity,  nor  using 
false  pretenses  or  representations  to 
obtain  money,  is  not  within  excep- 
tions to  bankruptcy  act,  §  17,  as 
amended   by   Act   of  Congress,  Febru- 


ary 5,  1903,  stating  debts  released  by 
discharge  in  bankruptcy.  17  App.  690 
(2)  (87  8.  E.  1095);  18  App.  126  (88 
8.  E.  907).  8ee  148/459  (97  8.  E.  78); 
22  App.  799  (97  8.  E.  462). 

Discharge  in  bankruptcy  does  not  re- 
lease bankrupt  from  liability  for  ob- 
taining property  by  false  pretenses  or 
false  representations.  24  App.  386  (1) 
(100  8.  E.  776);  44  A.  B.  Kep.  437). 

False  representations  from  liability 
for  which  discharge  in  bankruptcy  does 
not  release  bankrupt  may  consist  in 
purchase  of  goods  with  no  present  pur- 
pose of  paying  for  them,  and  in  con- 
templation of  fraudulent  insolvency. 
24  App.  386  (1)  (100  8.  E.  776);  44 
A.  B.  Rep.  437). 

Without  evidence  that  goods,  for  pur- 
chase price  of  which  suit  was  brought, 
were  obtained  by  bankrupt  by  false 
pretenses  or  representations,  consisting 
in  their  purchase  with  no  present  pur- 
pose of  paying  and  in  contemplation 
of  fraudulent  insolvency,  or  that  in- 
solvency was  in  fact  fraudulent,  pro- 
curing of  credit  on  promise  to  pay  and 
failure  to  pay  before  voluntary  bank- 
ruptcy wdhld  not  prevent  release  by 
discharge  in  bankruptcy.  24  App.  386 
(1)  (100  8.  E.  776);  44  A.  B.  Rep.  437). 

It  is  for  jury  to  determine  from  evi- 
dence whether  circumstances  adduced, 
even  though  slight,  are  sufficient  to 
carry  conviction  of  existence  of  fraud 
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perpetrated  by  false  pretenses,  liability 
for  which  would  not  be  released  by  dis- 
charge in  bankruptcy.  24  App.  386 
(1)  (100  S.  E.  776);  44  A.  B.  Bep.  437). 
Evidence:  Where  petition  for  certiorari 
and  the  answer  showed  that  defendant 
admitted  buying  and  receiving  books 
for  price  of  which  the  suit  was  brought, 
that  he  signed  the  contract  of  pur- 
chase, and  failed  to  pay  as  contracted, 
it     was     not     error     to     sustain     the 

§  4113.  (§  3533.)  What  is  fraud. 

Agent:  Principal  may  commit  fraud 
through  his  agent.  146/687  (1)  (92 
S.  E.  63), 

Evidence  of  part  which  agent  takes 
in  perpetrating  fraud  for  benefit  of 
his  principal  is  admissible  against  the 
principal.     146/687   (1)    (92  S.  E.  63). 

Burden  of  proof  was  on  plaintiff  in  ac- 
tion for  price  which  he  was  induced 
by  fraud  to  pay  for  horse  to  show 
that  defendant,  with  intent  to  deceive, 
misrepresented  qualities  of  horse,  and 
that  plaintiff  was  deceived  and  injured. 
144/700  (2)    (87  S.  E.  1054). 

Charge:  Where,  in  action  on  insurance 
policy,  it  did  not  appear  that  plain- 
tiff made  misrepresentations  as  to  in- 
sured stock,  prior  to  issuance  of 
policy,  this  section  should  have  been 
omitted  from  charge.  144/783,  784  (3) 
(87  S.  E.  1077). 

Debts:  Where,  as  part  of  consideration 
for  purchase  price  of  land,  vendee  as- 
sumed the  debts  of  vendor  for  which 
there  were  outstanding  deeds  to  secure 
such  debts,  positive  statement  by  ven- 
dor to  vendee  that  debts  aggregated 
$6,000,  where  amount  was  $7,500,  was 
misstatement  of  material  fact;  and  if 
vendee  in  good  faith  believed  state- 
ment to  be  true,  and  acted  upon  it  to 
his  injury,  such  misstatement  would 
be  suflScient  ground  for  petition  by 
grantee  to  cancel  deed.  149/555  (1) 
(101  S.  E.  177). 

Fact  that  outstanding  security  deed 
and  mortgage  may  have  been  matters 
of  public  record  would  not  affect  the 
case.     Id.  555  (1-a). 

D^gence:  Where  one  purchasing  real 
estate  has  opportunity  to  examine  it 
before  buying,  but,  instead  of  doing  so. 
voluntarily  relies  upon  statements  of 
vendor  concerning  its  character  and 
value,  contract  will  not  be  rescinded  or 


certiorari  after  judgment  in  favor  of 
defendant  in  trial  court.  21  App.  174 
(94  8.  E.  267). 
Plea:  Part  of  answer  in  action  for  un- 
paid purchase-price  setting  up  parol 
agreement  at  variance  with  written 
agreement  was  properly  stricken, 
where  there  was  no  contention  that 
the  written  agreement  was  procured 
by  fraud,  accident,  or  mistake.  142/263 
(82  8.  E.  642). 


set  aside,  or  purchase  price  abated,  be- 
cause of  falsity  of  statements,  unless 
some  fraud  or  artifice  was  practiced 
by  vendor  to  prevent  such  examina- 
tion; this  is  true  even  though  vendee 
may  have  acted  upon  misrepresenta- 
tions of  vendor  or  his  agent.  24  App. 
475  (1)  (101  8.  E.  196);  485  (1)  (101 
8.  E.  196). 

Future:  Promises  to  i»erform  some  act 
in  the  future,  especially  promise  to 
pay  money,  do  not  amount  to  fraud 
in  legal  acceptation,  though  subsequent- 
ly broken  without  excuse.  24  App. 
386  (1)  (100  S.  E.  776,  44  A.  B.  Rep. 
437). 

Incumbrance:  Where  purchaser  is  in 
possession  under  bond  for  title  on  pay- 
ment of  price  he  can  not  defeat  collec- 
tion of  purchase-money  notes  on 
ground  that  title  is  incumbered  with- 
out proving  fraud  or  other  facts  au- 
thorizing equitable  interference.  14 
App.  644  (2)  (82  8.  E.  155). 

Inducement:  Plea  averring  that  note 
sued  on  was  given  in  payment  of  price 
of  certain  diamond  rings,  that  part  of 
consideration  was  guarantee  that  rings 
should  weigh  certain  number  of  karats, 
that  such  weights  were  warranted  by 
plaintiff,  and  that  on  faith  of  this  war- 
ranty defendant  bought  the  rings, 
sufficiently  indicated  that  guarantee 
as  to  weights  was  made  before 
purchase  and  not  thereafter,  and  that 
alleged  false  representations  as  to 
weights  induced  the  purchase.  19 
App.  125  (1)   (91  8.  E.  214). 

Knowledge  of  falsity:  Bepresentations 
as  to  quality  of  well  water  and  in  re- 
gard to  ponding  of  water  here  not 
shown  to  be  fraudulent,  both  parties 
having  examined  the  land.  140/112 
(78  8.  E.  809). 
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Where  plaintiff  failed  to  show  mis- 
representations made  by  defendant's 
a^ent  were  known  by  her  to  be  false, 
or  were  such  that  they  must  have 
been  made  with  intent  to  deceive, 
court  properly  granted  nonsuit.  143/ 
212  (84  S.  E.  538). 

Petition  in  action  by  purchaser  for 
breach  of  warranty  which  did  not  al- 
lege that  defendant  knowingly  sold  or 
attempted  to  sell  to  plaintiff  land  to 
which  he  had  no  title,  was  not  good  as 
action  founded  on  fraud  and  deceit. 
146/352  (3)  (91  S.  E.  117). 
Opinion:  Opinionative  statement  of  sel- 
ler's agent  as  to  value  or  salability 
of  patented  articles  is  not  such  fraud, 
though  untrue,  as  will  entitle  buyer 
to  avoid  sale.  14  App.  803  (1)  (82 
S.  E.  355). 

Oral  representation  by  agent  that 
article  sold  will  prove  salable  and  pro- 
duce certain  named  profits  can  not  be 
basis  for  rescission  by  buyer.  Id.  803 
(2). 


Pleading:  Equitable  petition  here  to  re- 
cover money  paid  for  corporate  stock 
which  plaintiffs  were  induced  to  buy 
through  fraudulent  representations  was 
not  demurrable.  143/84,  85  (2)  (84 
S.  E.  461). 

Plea  as  to  false  representations  in 
sale  of  corporate  stock,  that  it  was 
free  from  lien,  was  properly  stricken 
here.     16  App.  459  (85  S.  E.  632). 

Allegations  that  person  was  induced 
to  enter  into  contract  with  others  by 
certain  representations,  characterized 
as  fraudulent,  but  not  alleged  to  be 
untrue,  were  subject  to  special  de- 
murrer. 145/268,  269  (5)  (88  S.  E 
968). 

Value:  On  opportunity  for  buyer  to 
examine  for  himself,  representations  by 
seller  as  to  value  of  goods  constituted 
no  defense  in  action  for  price 
142/49  (1)   (82  S.  E.  441). 

Warranty:  Action  of  deceit  can  not  be 
supported  by  proof  of  damages  re- 
sulting from  breach  of  warranty.  17 
App.  49  (3)  (86  S.  E.  91). 


§  4114.  (§  3534.)  Concealment,  when  fraud. 


Oeneral  Note. 


Cited.      16    App.    436,    443    (85   S.    E. 

625). 

Phsrslclan:      Where    it    was    understood 

that  physician  would  not  further  care 

for   defendant's   son    unless   employed 

§  4115.  (§  3535.)  Mistake. 

stated.     140/148,  154   (78  S.  E.  938). 

§  4116.  (§3536.)  Duress. 

See  f  4255  and  notes. 

Construction:  Section  4317  should  be 
construed  together  with  this  section. 
19  App.  256  (1)   (91  8.  E.  281). 

Husband  and  wife:  Husband's  threat  to 
abandon  wife  unless  she  signed  note 
not  duress  such  as  invalidated  note 
where   she    had    no   reasonable   appre- 


by  him,  defendant,  by  accepting  plain- 
tiff's services,  became  bound  therefor 
though  there  was  no  express  contract 
for  payment.  14  App.  409  (1)  (81  8. 
E.  252). 


hension  of  threat  being  carried  out. 
143/186  (84  8.  E.  467), 
Scope:  Definition  of  duress  in  this  sec- 
tion includes  any  conduct  overpower- 
ing the  will  and  coercing  or  restrain- 
ing the  performance  of  act  which 
otherwise  would  not  have  been  per- 
formed.    143/186  (84  8.  E.  467). 


S  4117.  (§  3537.)  Possibility  can  not  be  sold. 

144/395  (1,  2)  (87 


Stated  and  applied 
8.  E.  479). 
Automobile    dealer: 
eNtablishing    such 

tween  local  dealer  and  defendant  dis 
tributor  of  automobiles,  which  provides 


Dealer 's    contract 
a    relationship    be- 


that  distributor  is  to  furnish  (provided 
he  is  able  to  do  so),  and  in  which 
dealer,  acting  in  his  capacity  as  such 
agrees  to  accept,  certain  number  of 
cars  to  be  selected  from  attached 
schedule  of  models  at  prices  which  are 
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subject  to  change  by  distributor,  does 
not  constitute  binding  executory  con- 
tract of  purchase  and  sale,  and  it  is 
necessary  that  dealer  shall,  during  life 
of  contract,  particularly  specify  carp 
which  are  to  be  furnished,  in  order  to 
consummate  agreement  as  one  of  pur- 
chase and  sale.  24  App.  638,  639  (3) 
(102  S.  E.  47). 

Condltioiial:  Will  here  construed  and 
held  that  petitioner's  right  to  land 
was  contingent  upon  incumbrances  be- 
ing removed  and  named  person  being 
in  life  at  expiration  of  ten  years  from 
death  of  testatrix;  latter  contingency 
not  having  happened,  estate  was  vest- 
ed in  such  named  person,  and  judge  did 
not  err  in  sustaining  demurrer.  149/ 
471  (2)   (100  S.  E.  566). 

Cotton:  Fact  that  plaintiff  company  paid 
only  part  of  purchase  money  for  cot- 
ton, and  later  made  resale  of  cotton 
before  delivery  was  actually  made  to 
it,  did  not  show  that  transaction  was 
not  lx)na  fide;  spirit  of  law  is  not 
against  legitimate  purchase  and  sale 
of  cotton  by  those  whose  business  is 
such  that  they  must  deal  in  the  actual 
commodity,  but  the  law  is  aimed  at 
gambling.  18  App.  645  (90  S.  E.  175) 
There  is  no  merit  in  ground  of  de- 
murrer that  certain  paragraph  of  peti- 
tion, to  wit,  ''petitioner  shows  that  at 
the  date  said  cotton  was  purchased  by 
it,  all  parties  contemplated  an  actual 
delivery  of  the  cotton  in  compliance 
with  the  terms  of  said  sale,"  seeks 
to  vary  terms  of  alleged  written  agree- 
ment, such  paragraph  being  merely  ex- 
planatory, where  correspondence  be- 
tween the  parties,  set  out  in  petition 
shows  that  actual  delivery  of  cotton 
was  contemplated  by  them.  23  App. 
675,  676  (4)  (99  S.  E.  308). 

Eyidence:  Letters  in  which  defendant 
offered  to  give  plaintiff  his  notes  for 
amount  claimed  as  damages  for  breach 
of  contract  were  admissible  to  show 
wagering  contract.  143/470  (2)  (85  S. 
E.  319). 

Testimony  of  one  party  that  he  has 
resold  cotton,  which  other  party  con- 
tracted to  deliver,  was  inadmissible  on 
issue  whether  sale  was  mere  specula- 
tion scheme.    Id.  470  (5). 

Evidence  of  acts  of  buyer  after  con- 
tracting to  buy  cotton  for  future  de 
livery  inadmissible  to  show  that  con- 


tract was  not  a  wager.     143/569    (4) 
(85  8.  E.  756), 

The  fact  that  either  of  the  parties 
had  offered  or  agreed  to  take  a  sum 
of  money  in  lieu  of  fulfillment  of  pre- 
cise terms  of  contract  might  be  cir- 
cumstance from  which  jury  could  infer 
that  sale  of  actual  cotton  was  not  in 
tended.  13  App.  35,  37  (78  8.  E.  778) 
Future  delivery:  Executory  agreement 
for  sale  of  goods  to  be  delivered  at 
future  date  is  valid;  it  is  not  invalid 
as  a  gambling  contract,  unless  nei- 
ther of  the  parties  contemplated  an 
actual  delivery.  142/429,  431  (2)  (83 
S.  E.  207). 

Contract  not  void  as  wagering  con- 
tract unless  seller  had  no  intention  of 
delivering  cotton  and  buyer  knew 
seller's  intention.  143/470  (1)  (85  8. 
E.   319). 

Contract  for  sale  of  cotton  for  fu- 
ture delivery  or  payment  of  difference 
in  value  was  not  wagering  contract. 
143/569  (1)    (85  8.  E.  756), 

Party  to  contract  for  sale  of  cotton 
for  future  delivery  who  sets  up  that 
contract  is  illegal,  for  reason  that  it 
was  intended  that  cotton  should  not  be 
delivered,  must,  in  order  to  relieve 
himself,  show  that  such  was  intention 
of  both  parties.  14  App.  344  (2)  (80 
8.  E.  731). 

Contract  for  future  sale  or  delivery 
of  cotton,  by  one  engaged  in  business 
of  growing  cotton  for  market,  to  be 
grown  on  his  land  in  certain  year,  does 
not  affirmatively  show  on  its  face  that 
it  was  gaming  contract.  14  App.  515 
(4)    (81  8.  E.  593). 

Executory  contract  for  sale  of  cot- 
ton is  not  gambling  contract,  unless 
neither  of  parties  contemplated  actual 
delivery.  16  App.  446,  447  (7)  (85 
8.  E.  606). 

That  firm  has  been  organized  to 
speculate  in  cotton  through  method  of 
contract  for  future  delivery,  will  not 
necessarily  invalidate  cotton  contract 
made  by  it.     Id.  446,  447  (9). 

If  one  of  the  parties  to  contract  for 
sale  of  cotton  for  future  delivery,  ap- 
parently valid  on  its  face,  enters  into 
contract  evidenced  by  writing  with  no 
intention  of  delivering  actual  cotton, 
but  upon  understanding  that  settle- 
ment is  to  be  had  by  parties  on  day 
appointed  for  delivery,  based   on   dif- 
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ferenee  between  market  price  at  that 
time  and  contract  price,  and  such  in- 
tention is  known  to  opposite  party  at 
time  of  signing  writing,  transaction 
will  be  regarded  as  a  wager  and  not 
an  enforceable  contract.  146/277  (1) 
91  S.  E.  51). 

When  considered  in  connection  with 
allegation  of  petition  in  seller's  action 
to  recover  difference  between  contract 
price  and  proceeds  of  resale  by  him 
that  *'said  sale  and  purchase  were 
confirmed  in  writing  by  plaintiff  and 
by  the  defendant,*'  statement  of  al- 
leged contract  of  sale  is  not  of  a  mere 
offer,  proposal,  or  unilateral  agree- 
ment, nor  of  an  executed  contract  of 
sale,  but  of  an  executory  contract  for 

§  4118.  (§  3538.)  Title  conveyed. 

Cited.        17    App.    170,    179    (86   S.    E. 
434). 

After-acquired  title:  Covenant  of  war- 
ranty in  deed  purporting  to  convey 
bare  possibility  will  not  inure  to  bene- 
fit of  purchaser  or  his  heirs  so  as  to 
subject  to  covenant  after-acquired 
propertv  of  vendor.  144/395  (la)  (87 
S.  E.  479). 

Son  has  no  interest  in  property  of 
mother  by  reason  of  fact  that  he  will 
be  her  heir  at  law  if  he  should  outlive 
her,  which  will  support  equitable  ac- 
tion during  her  life  to  reform  deed 
made  by  her,  or  to  obtain  decree  im- 
pressing with  trust  in  her  favor  the 
property  convevcd.  14.5/103  (1)  (88 
S.  E.  564). 

Negotiable  instruments:  While  seller 
ordinarily  can  not  convey  greater  title 
than  he  owns,  one  exception  to  such 
rule  is  that  bona  fide  purchaser  of 
negotiable  paper  not  dishonored  will 
be  protected  in  his  title,  though  seller 
had  none.  21  App.  624  (1)  (94  S.  E. 
853). 

Where  negotiable  paper  is  complete 
in  form  and  duly  signed,  and  prior  to 
its  delivery  is  feloniously  taken  by  the 
payee,  and  prior  to  its  maturity  is 
indorsed  and  passed  by  the  unlawful 
taker  to  bona  fide  holder  for  value,  in- 
nocent purchaser  is  protected  in  his 
title,  and  can  recover  against  the 
maker.  21  App.  624  (1)  (94  S.  E.  853); 
22  App.  667  (1)  (97  S.  E.  109);  affirmed, 
149/88  (99  8.  E.  41). 
See  i  4286  et  seq.  and  notes. 


sale  of  goods  to  be  delivered  in  the 
future.  24  App.  581,  582  (3)  (101  8. 
E.   706). 

Executory  contract  for  future  sale  of 
commodity  is  not  enforceable  unless  by 
terms  of  agreement  it  is  so  intended, 
and  there  is  mutuality  of  obligation 
and  certainty  as  to  subject  matter  and 
price.  24  App.  638,  639  (3)  (102  S. 
E.  47). 
Law  business  of  deceased  attorney,  ex- 
cluding all  uncollected  fees  and  choses 
in  action  belonging  to  deceased,  and 
pending  claims  wherein  arrangements 
had  been  made  with  other  attorneys  to 
handle,  is  a  mere  possibility  not  sub- 
ject to  sale.     141/75   (80  s/e.  .551). 


Possession:  While  possession  of  personal 
property  is  presumptive  evidence  of 
ownership,  presumption  is  not  con- 
elusive,  and  any  person  dealing  with  the 
possessor  as  the  owner  will  not  obtain 
title  to  the  property  as  against  the 
true  owner,  unless  the  latter  has  done 
something  to  mislead  or  deceive  such 
purchaser.  22  App.  753,  754  (3)  (97 
S.  E.  251). 

Railroad:  Where  landowner  acquiesces  in 
construction  of  railroad  on  his  land, 
his  vendee  takes  the  land  subject  to 
burden  of  railroad.  144/92  (1)  (86 
S.  E.  228). 

Bemaindermen:  Where  three  devisees 
conveyed  their  interest  as  remainder- 
men, their  vendee  obtained  good  title 
as  against  children  of  fourth  remainder- 
man.    142/775  (83  8.  E.  790). 

Wife's  ownership:  If  husband  uses  money 
of  wife,  with  or  without  her  consent, 
and  thereby  acquires  title  in  himself  to 
property,  third  persons  who  bona  fide 
take  title  for  value  to  such  property 
will  be  protected.  154/184,  185  (7-a) 
(88  S.  E.  949). 

Where  written  title  to  land  is  in  hus- 
band, although  he  may  have  paid  for 
it  with  wife's  money  so  that  he  holds 
it  in  trust  for  her,  yet  if  no  trust  ap- 
pears on  face  of  title,  purchasers  for 
value  from  him  or  from  his  vendee  are 
protected  against  her  equity  unless 
they  had  notice  of  it,  actual  or  con- 
structive, when  they  acquired  their  in- 
terest and  parted  with  their  money. 
149/529  (1)  (101  S.  E.  120). 
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§  4119.  (§  3539.)  Agent  in  possession  and  with  apparent  right  to  sell. 


Notice:  Where  one  ships  to  another 
shingles  and  forwards  by  mail  to  con- 
signee bill  of  lading,  and  makes  draft 
for  half  the  purchase  price,  under 
agreement  that  consignee  shall  pay 
such  amount  on  receipt  of  bill  of  lad- 
ing, and  that  remainder  shall  be  paid 
after  inspection  of  shingles,  and  con- 
signee receives  bill  of  lading  but  fails 
to   pay   draft,   and   transfers   to   third 


person  property  described  therein,  and 
that  person,  for  value,  transfers  prop- 
erty to  another,  who  purchases  in  good 
faith  and  with  no  notice  of  defect  in 
title  or  of  fraud  on  part  of  original 
consignee,  action  of  trover  can  not  be 
maintained  against  last  named  pur- 
chaser. 18  App.  658  (2)  (90  S.  E. 
356). 


§  4120.  (§  3540.)  Purchaser  without  notice,  protected. 

See   notes   to   §§  4133, 


Bills  of  Udlng 

4134. 
Fraud:   Where  owner  who  has  obtained 

title  by  fraud  conveys  to  third  person 


to  discharge  pre-existing  debt,  latter 
is  purchaser  for  value,  in  absence  of 
bad  faith  and  notice.  144/587,  588  (5) 
(87  S.  E.  799). 


§  4121.  (§  3541.)  Contracts  entire  or  divisible. 


Oliarge:  Where  action  was  based  upon 
an  entire  contract  not  error  to  confine 
consideration  of  jury  to  recovery  for 
full  amount  of  contract  price,  in  case 
jury  found  for  plaintiff.     13  Ajp.  470 

(2)  (79  S.  E.  373). 

Delivery:  Seller  could  not,  by  only  par- 
tially filling  order  and  delivering  part 
of  goods  ordered,  upon  refusal  by  pur- 
chaser to  accept,  recover  value  of  goods 
80  shipped.     140/411   (78  S.  E.  1094). 

Contract  here  for  sale  and  purchase 
of  coal,  with  equal  monthly  deliveries, 
was  severable  as  to  each  month's 
deliveries,  and  inability  to  make  de- 
livery during  time  mines  were  in  con- 
trol of  Federal  Fuel  Administration 
discharged  seller  from  obligation  to 
make  deliveries,  but  not  from  obliga- 
tion to  make  deliveries  after  such  con- 
trol had  ceased.     262  Fed.  555  (2). 

Contract  which  provides  for  sale  of 
specified  commodity,  to  be  shipped  to 
purchaser  at  named  price,  shipment  to 
be  completed  within  stated  period,  con- 
stitutes an  entire  contract,  although 
subject-matter  is  divisible.  23  App.  561 

(3)  (99  S.  E.  166). 

A  contract  for  the  purchase  of  15,000 


fertilizer  bags  at  a  stated  price  per 
thousand,  ''printing  usual,  delivery 
Jan. /May  next,*'  to  be  shipped  "in  ap- 
proximately equal  quantities  during  the 
months  named,"  was  entire  and  not 
severable.  23  App.  598  (99  S.  E.  167). 
Intention:  Contract  for  sale  of  1000 
bushels  of  yellow-bottom  onion  sets, 
25  bushels  of  red-bottom  onion  sets, 
and  1000  bushels  of  white-bottom 
onion  sets,  for  shipment  about  Jan- 
uary 10,  1911  (weather  permitting),  is 
to  be  construed  as  entire  contract. 
145/559  (1)   (89  S.  E.  486). 

Where  contract  of  sftle  of  goods  is 
entire,  failure  of  purchaser  to  pay  for 
separate  shipment  upon  its  delivery 
and  prior  to  delivery  of  entire  amount 
would  not,  as  matter  of  law,  operate  as 
breach  of  contract  on  his  part,  where 
there  is  not  shown  any  such  previous* 
course  of  dealings  between  the  parties 
or  any  such  custom  of  trade  as  might 
raise  implications  that  intention  dif- 
ferent from  one  just  indicated  was  in 
minds  of  parties  at  time  contract  was 
effected.  23  App.  561  (3)  (99  S.  E. 
166). 


§  4122.  (§  3542.)  Deficiency  in  sale  of  lands. 


Cited.  148/267,  268,  269  (96  S.  E.  428). 
Acre:  Where  land  has  been  sold  by  the 
tract,  number  of  acres  being  mentioned 
only  as  part  of  description,  in  absence 
of  reformation  of  deed  for  fraud  there 
can   be   no   recovery  by   purchaser  for 


deficiency    in   quantity.        143/726    (1) 
(85  S.  E.  851). 

If  sale  is  intended  to  be  in  gross, 
mere  mention  of  acres,  or  of  feet,  after 
certain  other  description,  such  as  motOH 
and  bounds,   is   not   a   covenant   as   to 
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quantity  to  be  conveyed.    22  App.  388, 
390  (95  8.  E.  1006). 

Administrator's  sale:  Provision  of  this 
section  for  apportionment  of  purchase 
price  on  account  of  deficiency  of 
acreage  in  sale  of  land  where  purchase 
is  by  the  acre,  has  no  application  to 
administrator's  sales,  the  doctrine  of 
caveat  emptor  having  application  to 
administrators'  sales.  149/219  (1)  (99 
S.  E.  855). 

Allegation  that  deed  was  result  of 
mutual  mistake  and  was  so  made  by 
the  scrivener  in  drawing  the  deed  does 
not  take  the  case  without  the  above 
principle.     Id.     219   (2-a). 

Answer,  in  ejectment  suit  by  vendor 
against  vendee  praying  for  accounting 
for  amount  paid  by  defendant  on  pur- 
chase price  of  land,  set  up  substantial 
oquitv  and  was  suflScient  as  a  basis  for 
a  decree.     148/418   (2)   (96  S.  E.  993). 

Boundaries:  Where  words  "more  or 
less*'  were  omitted  from  deed,  addi- 
tion of  such  words  would  not  estab- 
lish boundary  so  as  to  include  addi- 
tional strip  of  land  claimed.  142/434 
(3)    (83  S.  E.  105). 

Where  one  purchases  tract  of  land, 
and  boundaries  are  pointed  out  to  him 
by  vendor  and  warranty  deed  is  exe- 
cuted, intended  to  convey  land  as  point- 
ed out,  but  in  fact  describing  only  part 
of  the  land,  purchaser  can  not,  as  for 
breach  of  warranty  contained  in  deed, 
recover  damages  from  grantor  on 
ground  that  omitted  land  belonged  to 
another.  146/352  (2)  (91  S.  E.  117). 
fjdistake:  Instruction  in  purchaser's  ac- 
tion based  on  deficiency  in  quantity 
of  land  that  burden  was  on  plaintiff 
to  show  mistake  in  tract,  that  it  was 
intended  that  an  exact  number  of 
acres  should  be  conveyed,  and  that 
provision  as  to  survey  of  land  was 
omitted  by  oversight,  was  error  where 
such  mistake  was  not  alleged  in  peti- 
tion.    143/726  (2)    (85  S.  E.  851). 

''More  or  less:**  Where  the  words  "more 
or  less**  are  used  in  giving  the  dimen- 
sions of  land,  in  order  for  one  party 
to  the  sale  to  be  entitled  to  a  reduc- 
tion on  account  of  fraud  by  the  other, 
the  fraud  must  be  actual.  140/259, 
263  (78  S.  E.  897). 

Where  vendee  in  deed  describing  land 
as  containing  100  acres  more  or  less 
contended  that  she  bought  by  the  acre 


and  employed  a  surveyor  to  mark  out 
of  the  vendor's  land  adjoining  the 
tract  conveyed,  without  the  consent  of 
or  notice  to  the  vendor,  a  sufficient 
number  of  acres  to  make  up  a  de- 
ficiency, but  the  original  vendor  cleared 
the  land  surveyed  and  cultivated  it 
for  four  years,  neither  the  vendee  nor 
her  subsequent  vendee  took  title  to 
such  surveyed  land.  140/289  (78  S.  E. 
1005). 

Deed  which  describes  premises,  giv- 
ing boundaries  and  estimating  area 
as  containing  certain  number  of  acres, 
**more  or  less,"  conveys  all  land  em- 
braced in  clause  although  acreage  may 
exceed  estimate.  142/37,  38  (4)  (82 
S.  E.  442). 

Where  land  is  sold  as  containing  cer- 
tain area,  *'more  or  less,"  and  both 
parties  with  equal  opportunity  act  in 
good  faith,  deficiency  will  not  be  ap- 
portioned; rule  is  otherwise  where 
vendor  is  guilty  of  actual  fraud.  142/ 
682   (83  S.  E.  511). 

Petition  in  action  for  deficiency  in 
quantity  of  land  stating  not  only  that 
vendor's  agent  misrepresented  the 
quantity,  but  fraudulently  stated  the 
legal  effect  of  the  words  ''more  or 
less,"  was  not  demurrable.     Id. 

Purchase  price:  If  upon  accounting  pray- 
ed by  defendant  vendee  in  ejectment 
suit  by  vendor  it  should  be  determined 
that  defendant  had  fully  paid  pur- 
chase money,  she  would  be  entitled  to 
relief  prayed;  if  it  should  be  deter- 
mined that  she  had  not  fully  paid  pur- 
chase price,  she  would  be  entitled,  up- 
on payment  of  balance  due,  to  decree 
for  portion  of  laud  to  which  plaintiff 
could  execute  title  in  conformity  with 
his  bond.     148/418  (2)   (96  S.  E.  993). 

Tract:  Where  land  is  bargained  by  the 
tract,  deficiency  in  acreage  can  not  be 
apportioned  unless  purchaser  can  show 
that  actual  fraud  was  perpetrated  by 
vendor.  19  App.  270  (1)  (91  S.  E. 
345);  24  App.  586  (1)  (101  S.  E.  591). 
Where,  in  suit  on  note  for  purchase 
price  of  land  bargained  by  the  tract, 
maker  undertakes  to  have  alleged  de- 
ficiency in  acreage  apportioned  in 
amount  of  recovery,  but  does  not  al-  , 
lege  and  prove  actual  fraud  on  part 
of  vendor,  plaintiff  is  entitled  to  judg- 
ment in  whole  amount  of  note,  and 
fact  that  jury  may  have  rendered  ver- 
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diet  allowing  portion  of  shortage  as 
shown  by  evidence  does  not  give  de- 
fendant right  to  complain.  19  App. 
270  (2)  (91  8.  E.  345);  24  App.  586 
(l-a)  (101  S.  E.  591). 
Description  in  hoixd  for  title  describ- 

§  4123.  (§  3543.)  Loss  must  fall  on  the  owner. 


ing  land  conveyed  as  extending  along 
certain  named  streets  and  lots  in- 
dicated a  sale  by  the  tract  within  this 
section.  22  App.  388,  389  (95  S.  E. 
1006). 


Breadi  of  contract:  Purchaser  who 
breached  contract  to  pay  draft  for 
price  of  goods  and  remove  them  from 
railroad  station,  title  to  remain  in 
seller  until  paid,  is  not  liable  for  loss 
occasioned  by  destruction  of  goods 
by  fire  in  depot.  144/37  (85  S.  E. 
1036). 

Death:  Where  note  given  for  purchase- 
price  of  horse  reserves  title  to  the 
seller  until  paid  for,  loss  in  case  of 
death  without  fault  of  the  buyer  will 
fall  upon  the  seller,  in  absence  of 
stipulation  to  contrary;  stipulation 
that  seller  does  not  insure  the  life 
of  the  horse,  but  in  case  of  loss,  the 
same  shall  be  the  loss  of  the  buyer,  in- 
cludes loss  by  death.  13  App.  255  (79 
S.  E.  92). 

Where  promissory  note  given  for  pur- 
chase price  of  mule  and  reserving  to 
seller  title  until  payment  of  note  con- 
tains stipulation  that  seller  "makes 
no  warranty,  either  express  or  implied, 
as  to  soundness,  health,  or  habits  of 
said  property,  but  the  maker  hereof 
assumes  all  risk  in  reference  thereto, 
and  shall  not  be  entitled  to  abatement 
of  amount  of  this  note  for  any  reason 
whatsoever,"  it  is  no  defense  to  suit 
on  note  that  mule  died  without  fault 


of  purchaser,  while  in  his  possession. 
24  App.  646  (101  S.  E.  815). 

Eyldence:  Where  to  action  of  trover  for 
diamond  stud,  sold  by  plaintiff  to  de- 
fendant under  contract  retaining  title 
until  payment  of  price,  defense  plead- 
ed was  that  stud  had  been  lost  without 
fault  of  defendant,  and  where  only 
testimony  was  his  statement  that  he 
"lost  the  same  while  in  bathing,"  de- 
fendant failed  to  carry  burden  which 
law  imposed  upon  him,  and  evidence 
demanded  finding  for  plaintiff.  24  App. 
290  (100  S.  E.  654). 

Fault:  In  order  for  vendee  of  personalty 
under  contract  reserving  title  to  vendor 
to  rescind  contract  or  have  abatement 
in  price  on  its  destruction,  it  must 
affirmatively  appear  that  property  was 
destroyed  without  vendee's  fault.  143/ 
732  (3)   (85  S.  E.  873). 

Fire:  Under  conditional  sale  contract 
here  buyers  suffer  loss  from  destruc- 
tion of  machinery  by  fire  while  in 
their  possession.  142/830  (83  8.  E. 
944). 

Personal  property:  Where  personal  prop- 
erty is  destroyed  by  fire,  loss  must  fall 
upon  him  who  holds  title.  18  App.  639 
(2)   (90  S.  E.  79). 


§  4125.  (§  3545.)  Delivery  of  goods  essential. 


Automobile  fo^l®^*  ^^  action  against 
manufacturer  for  breach  of  dealer's 
agreement  to  sell  automobiles,  under 
pleadings  and  evidence,  refusal  of 
requested  charge  that  dealer's  letters 
to  manufacturer  instructing  it  to  ship 
no  cars  until  advised  operated  to  can- 
cel schedule  of  cars  set  out  in  deal- 
er's agreement  so  that  manufacturer 
was  not  thereafter  bound  to  make  ad- 
ditional shipments,  unless  it  accepted 
dealer's  additional  orders,  was  error. 
24  App.  633,  634  (7)  (101  S.  E.  693). 

Bankruptcy:  Title  to  goods  consigned  to 
one  who  subsequently  becomes  bank- 
rupt does  not  pass  to  trustee  in  bank- 


ruptcy, as  trustee  gets  no  other  or  bet- 
ter title  than  that  of  bankrupt,  and 
bailtrover  suit  can  be  maintained  by 
true  owner  against  one  who  purchased 
such  consigned  goods  at  the  bankrupt 
sale.  18  App.  460  (1)  (89  S.  E.  504, 
37  A.  B.  Rep.  500). 
Bill  of  lading:  The  execution  of  a  bill 
of  lading  is  not  necessary  to  evidence 
such  a  delivery  to  a  common  carrier 
as  will  be  equivalent  to  delivery  to 
the  consignee.  13  App.  790  (1)  (79  8. 
E.  1130). 

Bill  of  lading  is  symbol  representing 
goods,  and  delivery  of  bill  is  delivery 
of  goods.     15  App.  377  (83  S.  E.  504). 
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Carrier:  Evidence  in  action  for  price 
of  goods  that  they  had  actually  been 
delivered  to  defendant  buyer  by  car- 
rier authorized  judgment  for  plaintiff, 
regardless  of  whether  valid  agreement 
was  made  to  release  defendant  and 
look  alone  to  carrier  for  value  of  the 
goods.     13  App.  495  (1)  (79  S.  E.  374). 

Delivery  of  shipment  to  carrier  with 
bill  of  lading  attached  to  draft  is  not 
delivery  to  consignee  and  title  does 
not  pass  to  consignee  as  purchaser.  14 
App.  47  (1)   (80  S.  E.  21). 

Rule  that  delivery  of  freight  to  com- 
mon carrier  is  delivery  to  consignee 
may  be  varied  by  agreement.  14  App. 
381  (1)  (80  S.  E.  863). 

Where  goods  are  found  to  be  in 
damaged  condition  on  arrival,  con- 
signee's right  to  reject  such  goods  de- 
pends on  contract  with  shipper.    Id. 

Where  goods  are  sold  **f.  o.  b. 
cars*'  at  time  of  shipment,  contract  is 
complied  with  by  delivery  to  any  one 
of  several  common  carriers  in  city, 
whether  cars  are  on  regularly  used 
spur  or  sidetrack,  or  on  main  line,  or 
at  depot  of  carrier,  at  point  of  ship- 
ment.    14  App.  778  (82  S.  E.  372). 

While  ordinarily,  as  between  con- 
signor and  consignee  of  goods  which 
consignee  has  directed  consignor  to 
ship  to  him,  delivery  by  consignor  to 
carrier  of  goods  is  delivery  to  con- 
signee, yet  where  order  and  contract 
for  goods  names  carrier  to  whom  they 
are  to  be  delivered  for  shipment,  de- 
livery to  carrier  other  than  as  con- 
tracted is  not  delivery  to  consignee; 
especially  is  this  true  where  uncon- 
tradicted evidence  shows  that  goods 
were  never  received  by  consignee.  22 
App.  537  (1)    (96  S.  E.  346). 

Without  agreement  to  contrary,  de- 
livery of  freight  to  common  carrier  is 
regarded  as  delivery  to  consignee,  and 
any  loss  or  damage  to  goods  in  transit 
would  fall  on  him;  such  rule  may  be 
varied  by  agreement.  24  App.  610 
(1)  (101  S.  E.  697). 
Constructive  delivery:  Where  sale  is  re- 
lied upon  by  one  as  vendee,  and  it 
appears  that  possession  is  retained  by 
vendor,  something  more  than  parol 
agreement  of  sale  relating  to  trans- 
fer of  title  and  possession  is  neces- 
sary to  constitute  constructive  de- 
livery; after  contract  was  made,  some 


act  must  have  been  done  within  in- 
tention of  parties  indicating  assertion 
of  dominion  over  goods  by  vendee,  and 
it  is  no  objection  that  such  act  be  done 
by  vendor  as  agent  of  vendee.  21 
App.  615,  616  (4)  (94  S.  E.  827). 
Damagee:  Where  party  contracts  to  de- 
liver goods  at  particular  time  and  place, 
and  no  payment  has  been  made,  true 
measure  of  damages  is  difference  be- 
tween contract  price  and  that  of  like 
goods  at  time  and  place  where  they 
should  have  been  delivered.  22  App. 
578  (2-a)   (96  S.  E.  437). 

Vendor  failing  to  comply  with  his 
contract  to  deliver  goods  ordered 
would  not  be  liable  for  special  dam- 
ages because  of  consequent  inability  of 
purchaser  to  fulfill  particular  contract 
of  resale,  unless  at  time  of  accepting 
order  he  had  notice  that  goods  ordered 
were  subject  of  resale.  22  App.  578 
(3)    (96  S.  E.  437). 

Where  seller  fails  to  deliver  goods 
in  time  specified  in  contract,  and  pur- 
chaser thereafter  urges  delivery,  im- 
pliedly offering  to  waive  claim  for 
damages  on  account  of  delay,  subse- 
quent compliance  by  seller  with  his 
acceptance  of  terms  of  proposal,  with- 
in time  specified,  or,  if  no  time  is 
specified,  then  within  reasonable  time, 
by  tendering  property  called  for  by 
contract,  will  furnish  valid  considera- 
tion for  proposal  and  operate  to  render 
it  binding  upon  purchaser.  23  App. 
561  (1)  (99  S.  E.  166). 

If  only  portion  of  property  should  be 
thus  subsequently  tendered  by  seller  as 
in  part  compliance  with  proposal,  pur- 
chaser's acceptance  of  portion  tendered 
would  bind  him  under  his  waiver  to 
extent  of  tender  and  acceptance, 
though  reasonable  time  covered  by 
extension  might  haVe  in  fact  expired; 
but  waiver  of  damages  by  such  accept- 
ance would  be  pro  tanto  only,  and 
would  not  operate  as  waiver  of  pur- 
chaser's claim  for  damages  on  basis 
of  original  breach,  as  to  portion  of 
goods   remaining   undelivered.     Id. 

Where  partial  tender  and  acceptance 
of  goods  was  made  at  time  subsequent 
to  expiration  of  reasonable  extension 
implied  under  proposal  made  by  pur- 
chaser, and  purchaser  makes  addition- 
al offer  to  waive  all  damages  incurred 
by   seller's   delay,  provided   remainder 
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of  contract  should  be  fully  completed 
by  certain  date,  latter  offer  does  not 
amount  to  agreement  binding  pur- 
chaser unless  seller  complies  with  con- 
dition imiK)sed.  23  App.  561  (2)  (99 
8.   E.   166). 

rj)on  seller  *8  rejection  of  new  pro- 
posal at  time  when  his  reasonable 
jieriod  of  extension  under  former  pro- 
posal might  be  taken  to  have  already 
expired,  his  liability  for  damages,  on 
basis  of  original  breach,  for  failure  to 
deliver  portion  of  goods  still  outstand- 
ing under  order,  became  absolute,  and 
purchaser  would  have  right  to  with^ 
hold  any  payments  actually  due  seller 
under  previous  shipments,  to  extent  of 
his  damage  thus  sustained.     Id. 

Measure  of  damages  for  breach  of 
contract  to  deliver  cotton  is  difference 
between  contract  price  and  market 
price  at  time  and  place  of  delivery. 
23  App.  fi75,  676  (6)  (99  S.  E.  308). 
Date  when  alleged  breach  of  contract  by 
plaintiff  occurred  was  material  fact, 
where  defendants  admitted  that  they 
had  received  from  plaintiff,  under  con- 
tract, amount  of  goods  stated  in  peti- 
tion; and  had  date  been  alleged,  plain- 
tiff might  have  shown  that  at  that 
time  defendants  had  already  breached 
.  the  contract  by  failure  to  pay  for  goods 
delivered,  and  in  such  event  defend- 
ants could  not  recover  damages  for 
subsequent  failure  by  plaintiff  to  com- 
].ly  with  contract.  23  App.  641  (2) 
(99  S.  E.  225). 
Delay:  In  absence  of  evidence  that  sell- 
er's delay  in  delivering  machine  was 
immaterial,  or  that  buyer  by  his  con- 
duct waived  compliance  with  contract 
provision  requiring  delivery  as  early 
as  •  possible,  not  error  to  charge  that 
it  wa*s  defendant's  duty  to  comply 
with  all  terms  of  contract.  16  App. 
4r(),  471    (3)    (85  S.  E.  677). 

Mere  acceptance  of  purchased  goods 
after  agreed  time  of  delivery  will  not 
of  itself,  and  unaccompanied  by  at- 
tending circumstances  manifesting  such 
an  intention  on  part  of  buyer,  amount 
to  waiver  of  resulting  damages  on  ac- 
count of  delay.  24  App.  635  (1)  (101 
S.  E.  588). 

Where  seller  has  broken  terms  of 
contract  as  to  time  for  delivery  of 
goods,  offer  by  buyer  to  accept  them 
and  waive  all  damages  for  previous  de- 


lays, on  express  condition  that  goods 
be  delivered  on  specified  day,  would  be 
conditional  only,  and  would  not  be 
binding  on  buyer  until  compliance  with 
condition.  24*  App.  635  (1)  (101  S.  E. 
588). 

Where  plaintiff  failed  to  deliver 
goods  on  day  named  in  offer  to  waive 
previous  delays  on  condition  that  goods 
be  delivered  on  specified  day,  but  de- 
livered only  portion  thereof  on  day  fol- 
lowing that  specified,  it  can  not  be  said 
as  matter  of  law  that  acceptance  by 
buyer  of  delivery  of  portion  thus  made 
was  waiver  of  damages  resulting  from 
original  breach.  24  App.  635  (1)  (101 
S.  E.  588). 

Demand  for  delivery  of  property  was 
not  condition  precedent  to  buyer's 
right  to  sue  for  breach  of  contract. 
16  App.  446  (3)    (85  8.  E.  606). 

Where,  under  true  construction  of 
contract,  time  of  shipment  of  flour  was 
limited  to  months  of  November  and 
December,  and  as  to  such  provision 
time  was  of  the  essence  of  the  con- 
tract, plaintiff,  not  having  ordered  out 
the  flour  within  the  time  specified  in 
the  contract,  had  no  right  of  action 
for  breach  of  contract  against  defend- 
ant for  failure  to  deliver  remainder  of 
flour.  22  App.  524  (3)  (96  8.  E.  583). 
Where  executory  contract  for  sale 
of  goods  provides  for  delivery  of 
goods  on  order  during  certain  period, 
time  is  of  the  essence  of  the  contract, 
and  failure  to  order  delivery  during 
that  period  terminates  right  to  order 
shipment  of  the  goods.  22  App.  693 
(1)    (97  8.  E.  99). 

Evidence:  Verdict  for  plaintiff  in  ac- 
tion on  open  account  was  without  evi- 
dence to  support  it  where  no  witness 
testified  as  to  the  sale  to  defendant 
of  the  goods  involved,  nor  as  to  de- 
livery of  such  goods  to  defendant, 
and  it  not  being  shown  that  the  sales- 
man was  dead  or  that  his  testimony 
could  not  be  procured.  140/253  (2) 
(78   8.  E.   848). 

Executed  contract:  Where  terms  of  sale 
are  agreed  upon  and  the  bargain  struck, 
and  everything  that  the  seller  has  to 
do  with  the  goods  is  completed,  the 
contract  of  sale  becomes  absolute  and 
the  property  rests  in  the  buyer.  21. 
App.  160,  161   (5)    (93  8.  E.  1018). 
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Executory  contract:  Where  contract  of 
purchase  and  sale  of  goods  was  execu- 
tory on  both  sides,  notice  by  purchaser 
to  seller  to  cancel  purchaser's  order 
was  breach  of  contract,  and  seller 
could  not  by  attempt  to  deliver  the 
goods  treat  contract  as  performed  on 
his  part  and  sue  purchaser  for  full 
purchase  price.  23  App.  633  (1)  (99 
S.  E.  138). 

Installmeiiits:  Where  delivery  of  goods 
is  to  be  made  in  installments,  meas- 
ure of  damages  is  sum  of  difference 
between  contract  price  and  market 
price  at  the  several  times  of  delivery. 
22  App.  578  (2-b)  (96  S.  E.  437). 

Where,  under  terms  of  contract, 
seller  may  make  deliveries  in  weekly 
installments  ranging  from  minimum  to' 
maximum  number,  he  complies  with 
request  by  delivering  minimum  num- 
ber specified.  24  App.  717  (3)  (102 
8.  E.  137). 

Market  value:  If  there  is  no  market 
at  the  place  of  delivery  at  time  fixed 
therefor,  resort  may  be  had  to  nearest 
available  market,  with  cost  of  trans- 
portation to  place  of  delivery  usually 
added.  22  App.  578  (2-e)  (96  S.  E. 
437). 

Part:  Cause  of  action  was  set  forth  by 
petition  alleging  that  defendants  ac- 
cepted offer  to  buy  400  bales  of  cot- 
ton as  per  terms  of  letter  addressed  to 
them  and  signed  by  plaintiff,  at  cer- 
tain price  per  pound,  said  cotton  to 
be  of  specified  grade  and  to  be  de- 
livered on  fixed  dates;  that  200  of  said 
400  bales  were  delivered  and  accepted 
and  paid  for  as  per  terms  of  contract; 
and  that  plaintiff  stood  ready  and  wi'l- 
ing  to  receive  and  pay  for  remaining 
200  bales  upon  their  delivery,  and 
that  defendants  breached  contract  by 
refusal  and  failure  to  deliver  remain- 
ing 200  bales.  23  App.  675  (1)  (99 
8.  E.  308). 

Petition:  Where  petition  alleged  that 
plaintiff  had   demanded  of   defendant 


that  he  comply  with  his  contract  to 
sell  hay,  and  that  defendant  had  failed 
and  refused  to  do  so,  such  allegations 
were  germane  and  material  to  plain- 
tiff's cause  of  action  for  damages  for 
breach  of  contract.  24  App.  504,  505 
(5)   (101  8.  E.  393). 

Price:  Where  buyers  fail  to  make  pay- 
ments when  due,  they  can  not  re- 
cover damages  for  failure  of  plaintiffs 
to  ship  additional  goods  thereafter 
pursuant  to  contract.  14  App.  141  (2) 
(80  8.  E.  525). 

Quantity:  Contract  to  deliver  240  sacks 
of  sweet  potatoes  was  not  complied 
with  by  tendering  237  sacks  of  pota- 
toes. 17  App:  42  (2.b)  (86  8.  E.  402). 
Failure  of  buyer  to  assign  shortage 
in  quantity  as  reason  for  refusal  to 
accept  was  not  waiver  of  right  to  plead 
seller's  failure  to  comply  with  con- 
tract.    Id.  42  (2-c), 

Whether  buyer  waived  right  to  in- 
sist on  delivery  of  exact  quantity,  and 
whether  seller's  tender  to  supply  de- 
ficiency reasonably  amounted  to  com- 
pliance with  contract,  was  for  the  jury. 
Id.  42  (2-b). 

"Bequest:"  Where  contract  for  sale  of 
cotton  contained  "request"  that,  on 
seller's  failure  to  deliver,  buyer  go 
into  market  and  buy  number  of  bales 
sold,  such  "request"  rather  conferred 
on  buyer  authority  to  buy  than  bound 
him  to  do  so.  144/392,  393  (2)  (87  8. 
E.  387). 

Tender:  Where  buyer  agreed  to  pay 
part  'cash  and  give  notes  for  balance, 
seller  to  retain  title  until  full  pay- 
ment, tender  conditioned  on  buyer's 
compliance  does  not  transfer  title  to 
him.     143/581    (1)    (85  8.  E.  856). 

Charge  that  if  seller  failed  •to  ten- 
der delivery  of  car  during  life  of  con- 
tract, buyer  could  recover  deposit  made 
to  seller  was*  not  objectionable  as 
ambiguous,  in  failing  to  state  what- was 
life  of  contract.  16  App.  470,  471  (4) 
(85  8.  E.  677). 


§  4126.  (§  3546.)  Title  in  certain  articles  not  to  pass  until  paid  for. 


Cited.  14  App.  288,  289  (80  8.  E.  789). 
Action:  Action  here  by  cotton  broker 
which  appropriated  proceeds  of  draft 
received  on  resale  of  cotton  to  the 
purchaser's    indebtedness    held    to    be 


not  upon   the   contract.     145/870,   871 
(1)   (90  8.  E.  55). 
Cafih  sales:     Where  there  is  delivery  of 
spirits   of  turpentine   by   producer,  on^ 
cash  sale,  title  of  seller  remains  undi- 
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vested  until  payment  in  full  of  pur- 
chase-price, and  may  be  asserted  by 
him  even  as  against  bona  fide  pur- 
chaser from  his  vendee.  145/798  (2) 
(89  S.  E.  838). 
Oommlssion  mercliaiit:  In  absence  of 
special  demurrer  to  allegation  that 
plaintiff  was  warehouseman  engaged 
in  business  of  selling  cotton  petition 
here  brought  case  within  this  section. 
145/870,  871   (2)    (90  8.  E.  55). 

Amendment  to  petition,  alleging  that 
defendants  were  commission  merchants 
engaged  in  business  of  selling  cotton 
for  their  customers  on  commission,  and 
that  they  were  therefore  engaged  in 
the  same  business  as  plaintiff  and  were 
in  the  same  class  and  entitled  to  the 
protection  of  the  same  laws,  should 
have  been  stricken  upon  demurrer. 
149/660   (2)    (101  8.  E.  804). 

Where  payment  of  buyer's  checks 
for  cotton  was  refused  and  plaintiff 
commission  merchant  was  not  paid  for 
it,  title  to  cotton  had  not  passed  from 
plaintiff  when  defendant  bank  received 
bill  of  lading  for  it,  with  buyer's  draft 
on  subsequent  purchaser  for  purchase 
price,  which  bank  collected  and  ap- 
plied to  pre-existing  indebtedness  of 
original  buyer  to  itself;  court  did  not 


err   in   directing   verdict   for  plaintiff. 
20  App.  320   (93  8.  E.  113). 

Oonstitationallty:  8eetion  is  not  uncon- 
stitutional on  ground  that  it  is  special 
legislation,  or  that  it  denies  equal  pro-, 
tection  of  laws,  in  violation  of  Fed- 
eral and  State  Constitutions.  149/660 
(1)  (101  8.  E.  804). 

Plantexs:  Bight  of  action  given  by  this 
section  is  to  planter  who  owns  cot- 
ton, not  one  who  sells  same  as  agent 
of  another.  143/588  (2)  (85  8.  E. 
706). 

Where,  in  compliance  with  this  sec- 
tion, plaintiff  proved  that  he  was 
farmer,  that  cotton  was  product  of  his 
labor,  that  sale  thereof  was  for  cash 
and  that  he  was  not  paid,  that  prop- 
erty went  into  possession  of  defend- 
ant either  as  principal  or  as  agent  of 
another  who  had  no  title,  demand  and 
refusal  to  surrender  or  pay  profits 
thereof,  and  value  of  property,  and  all 
such  facts  were  uncontradicted,  de- 
fendant merely  setting  up  that  it  was 
gratuitous  bailee,  and  therefore  not 
liable,  first  new  trial,  verdict  having 
been  directed  for  defendant,  will  not 
be  disturbed.  22  App.  471  (1)  (96  8. 
E.  341). 


§  4127.  (§  3547.)  Sales  of  articles  being  manufactured. 


Bentinciation:  Where  on  renunciation  of 
contract  by  purchaser,  seller  fails  or 
refuses  to  manufacture  the  goods,  his 
only  remedy  is  to  sue  for  damages  for 
breach  of  contract;  he  can  not  sue 
upon  open  account.  13  App.  551  (79 
8.  E.  485). 

§  4128.  (§  3548.)  Consideration. 

Amount  of  recovery:  Contract  being 
unambiguous  and  defendant  not  hav- 
ing returned  to  plaintiff  and  received 
credit  for  goods  not  sold,  plaintiff 
was  entitled  to  recover  full  amount 
sued  for.     13  App.  467  (79  8.  E.  356). 


If  contract  be  an  entire  one  for 
manufacture  of  a  quantity  of  articles, 
remedy  of  seller  to  store  and  retain 
goods  for  the  vendee  and  sue  for  the 
purchase-price  is  not  available  unless 
entire  quantity  of  articles  contracted 
for  has  been  manufactured.    Id. 


Credit:  Amount  which  by  agreement 
was  to  be  allowed  for  article  sold,  as 
credit  on  price  of  another  article  to 
be  purchased  by  plaintiff,  furnished 
sufficient  consideration.  17  App.  409 
(87  8.  E.  149). 


§  4129.  (§3549.)  Inadequacy,  effect  of . 

BCere  inadequacy  of  price  is  not  alone  it  was  of  that  value.    145/368  (4)  (89 

sufficient  reason  for  setting  aside  deed,  8.  E.  ^30). 

especially  where  allegation  as  to  real  Option  contract  for  sale  of  land  is  not 

value    is   uncertain    as   to   time   when  subject     to     attack     because     of  in- 


Digitized  by 


Google 


§§  4130,  4131  SEVENTH  TITLE— CHAP.  4,  ART.  1, 


1148 


Of  private  sales. 


adequacy  of  consideration  named  in  it; 
nor  is  it  necessarily  rendered  unen- 
foreible  by  failure  to  pay  consideration 
named.  24  App.  217  (1)  (100  S.  E. 
644). 
Sheriff's  sale:     Inadequacy  of  considera- 


tion, though  it  be  gross  and  strong 
circumstance  to  show  fraud,  is  not  suf- 
ficient per  se  to  caose  sheriff's  sale  to 
be  set  aside.  141/687  (2)  (82  S.  E. 
32). 


§  4130.  (§  3550.)  Purchaae  price,  when  due. 


Stated.      140/601    (3)    (89   S.   E.   680). 

Condition:  Where  personal  property  is 
sold  upon  express  condition  that  sale 
is  for  cash,  but,  that  buyer  is  to  have 
three  or  four  days  after  delivery  to 
examine  shipment,  and,  if  correct  to 
remit  for  it,  and,  if  not  correct,  to  re- 
turn it  immediately,  and  property  is 
delivered  on  faith  that  condition  will 
be  immediately  performed,  and  per- 
formance is  refused  upon  demand  in 
ji'jiso.iahic  tinu',  or  piojHrty  is  actual- 
ly converted  by  buyer,  no  title  passes 
to  him,  and  trover  will  lie  to  recover 
the  goods  or  their  equivalent  in  money. 
18  App.  267  (1)    (89  S.  E.  374). 

Interest:  Under  evidence  here  verdict  in 
favor  of  plaintiff  for  full  amount  of 
purchase  price  of  fruit,  with  interest, 
was  demanded.    145/635  (89  8.  E.  717). 


Jury:  Whether  there  was  sale,  notwith- 
standing non-payment  of  purchase 
price,  was  question  for  jury  here.  148/ 
627   (97  S.  E.  671). 

Title:  Where  seller  delivered  trunk  to 
buyer  without  reserving  title,  it  be- 
came the  property  of  the  buyer  as 
completely  as  if  purchase  price  had 
been  paid  in  full  before  delivery.  13 
App.   122,   123    (3)    (78   S.   E.   865). 

Where  personalty  is  sold  on  cash 
sale,  title  does  not  pass  until  pur- 
chase-money is  paid.  13  App.  458  (1) 
(79  S.  E.  371). 

Fact  that  part  of  purchase-money  re- 
ceived had  not  been  returned  did  not 
])ass  title  into  purchaser,  but  merely 
gave  him  right  to  complete  sale  and 
obtain  title  by  payment  of  balance 
due.    Id.  458  (2). 


§  4131.  (}<  3551.)  Remedy  of  seller  on  default  of  buyer. 


Attorney's  fees  not  recoverable  in  ac- 
tion for  breach  of  executory  contract 
on  sale  not  stipulating  for  such  fees. 
14:V581    (2)    (8.1  S.  E.  856). 

Carrier:  Before  suit  can  legally  be 
brought  for  entire  purchase-price  of 
goods  shipped  by  common  carrier,  seller 
must  relinquish  title  thereto  and  title 
must  pass  to  the  purchaser;  seller  can 
not  retain  the  goods  and  also  recover 
the  full  price.  21  App.  723  (94  S.  E. 
908). 

Charge:  Where  contract  provided  that 
cross-ties  should  be  of  certain  dimen- 
sions, and  it  appeared  that  a  large 
number  did  not  conform  to  specifica- 
tions, error  to  charge  that  if  ties  were 
reasonably  within  measurements  and 
were  reasonably  of  the  class  of  ties 
that  were  to  be  delivered,  and  they 
wore  delivered,  then  it  would  have 
been  duty  of  purchaser  to  have  re- 
ceived and  paid  for  such  ties.  140/592 
(2)   (79  S.  E.  459). 

.Also  error  to  charge  that  if  ties  were 
tlo'.ivrrcd  where  purchaser  pointed  out 
ilirv  sluuld  have  been,  and  they  were 


reasonably  up  to  the  contract  as  to 
specifications,  it  was  purchaser's  duty 
to  receive  them.  Id. 
Conditional  sale:  Where  conditional  bill 
of  sale  gives  seller  power  to  sell  prop- 
erty, after  notice,  on  default,  and  on 
such  default  after  due  notice  he  sells 
as  agent  of  buyer,  and  himself  buys, 
sale,  though  voidable,  is  not  void  if 
free  from  fraud.  14  App.  366  (80  S.  E. 
902). 

Deliver:  Where  seller  has  retained 
goods,  he  can  not  recover  full  price 
in  action  for  breach  of  contract. 
143/r)81    (4)    (85   S.    E.   856). 

Although  seller  may  have  delayed 
deliveries  and  failed  to  make  them  on 
time  as  contracted  for,  purchaser  can 
not,  after  accepting  such  delayed  de- 
liveries and  also  subsequent  deliveries, 
and  failing  to  make  payment  due  there- 
for under  the  contract,  hold  the  seller 
liable  for  failure  to  continue  making 
any  further  deliveries  contracted  for. 
24*  App.  717   (2)    (102  S.  E.  137). 

Where  seller  agrees  to  deliver  to  pur- 
chaser commodities  in  specified  quanti- 
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ties  weekly  and  at  designated  prices 
payable  on  first  of  each  month  after 
delivery,  failure  by  letter  to  m.?et 
payments  when  due  relieves  former  of 
any  obligation  to  make  further  de- 
liveries. 24  App.  717  (1)  (102  S.  E. 
137). 
Evidence:  Verdict  here  that  certain 
cross-ties  were  sold  to  defendant  and 
not  to  a  certain  third  person  held  not 
supported  by  evidence.  140/364  (78 
S.  E.  1055). 

Evidence  here  in  action  for  price  of 
articles  sold  sustained  verdict  for  plain- 
tiflf.  14  App.  520  (3)  (81  8.  E.  595), 
754  (2)  (82  S.  E.  309). 

Evidence  here  in  seller's  action  for 
breach  of  contracts  for  fertilizer  ma- 
terial was  suflScient  to  sustain  ver- 
dict for  plaintiff,  when  considered  with 
admissions  in  pleadings.  15  App.  601 
(2)   (84  S.  E.  132). 

Evidence  in  action  against  church 
trustees  for  price  of  organ,  as  to  rea- 
son why  original  contract  was  made 
with  choir  association  and  not  with 
rhurch  was  properly  excluded.  145/604 
(1)  (89  S.  E.  698). 

Not  error  to  reject  evidence  in  ac- 
tion for  breach  of  contract  to  pur- 
chase goods  showing  that  defendant 
had  previously  purchased  from  plain- 
tiff similar  goods  under  different  con- 
tract, and  that  there  had  been  delay  in 
delivering  them,  whereby  defendant 
suffered  loss.  145/836,  837  (8)  (90  S. 
E.  61). 

Where,  in  suit  for  purchase  price  of 
building  materials  alleged  to  have  been 
bought  on  open  account,  plaintiff's 
proof  showed  that  materials  were  sold, 
not  to  defendant,  but  to  her  contrac- 
tor, and  that  after  sale  defendant  oral- 
ly promised  to  pay  for  them,  it  was 
not  error  to  exclude,  on  motion  of  de- 
fondant,  evidence  relating  to  her 
promise  to  pay,  on  ground  that  such 
evidence  was  at  variance  with  and 
not  authorized  by  allegations  of  peti- 
tion. 22  App.  79^1)  (95  S.  E.  310). 
Identity:  None  of  the  remedies  provided 
by  this  section  is  available  to  vendor 
unless  there  has  been  identification  of 
subject  of  sale.  18  App.  184  (2)  (89 
S.  E.  177). 
Jury:  In  action  for  breach  of  contract 
to  purchase  seed,  question  whether  seed 
were   in   ''well-cleaned   and  merchant- 


able condition''  was  for  jury.    15  App. 
353  (4)   (83  8.  E.  276). 

Notice:  Telegram  reading,  ''Your  fail- 
ure to  give  specifications  and  shipping 
instructions  on  your  contract  for  bags 
forces  us  to  dispose  of  the  raw  ma- 
terial covering  same  in  New  York  open 
market  for  your  account  unless  you 
direct  immediate  sale  we  will  sell  grad- 
ually on  favorable  market  for  your  ac- 
count, ' '  was  sufficient-  notice  of  intent 
of  vendor  to  sell  at  vendees'  risk.  23 
App.  598   (99  8.  E.  167). 

Petition  in  action  by  indorsee  of  note 
given  for  purchase-money  of  land,  of 
which  vendor  kept  possession,  to  sub- 
ject land  to  debt  was  not  demurrable. 
142/424  (1)   (83  8.  E.  93). 

Allegations  in  amendment  to  peti- 
tion, in  action  for  breach  of  contract 
under  which  millowner  agreed  to  sell 
to  buyer  all  stovewood  manufactured 
in  its  sawmill,  held  not  subject  to  de- 
murrer. 16  App.  636,  637  (3)  (85  8. 
E.  943). 

Petition  alleging  plaintiff's  sale  to 
defendant  of  *'from  1,500  to  2,000 
green  salted  hides,  30 #  and  up,"  that 
sale  was  confirmed  by  parties,  that 
plaintiff  at  defendants'  instance  de- 
layed shipment  for  a  time,  that  defend- 
ant notified  plaintiff  that  he  refused 
to  take  and  pay  for  such  hides,  that 
plaintiff  after  notice  resold  hides  in 
good  faith  and  for  a  certain  amount, 
and  incurred  expenses,  and  asking 
judgment  for  difference  between  con- 
tract price  and  proceeds  and  expenses, 
was  not  demurrable.  24  App.  581,  582 
(4.a)    (101  8.  E.  706). 

Count  of  petition  in  seller's  action 
for  difference  between  contract  price 
and  proceeds  of  resale  of  hides,  for 
expenses,  etc.,  alleging  resale  after 
buyer's  notice  that  it  would  refuse  to 
receive  and  pay  for  them,  defendant's 
subsequent  order  of  certain  number  of 
hides  and  his  refusal  to  take  them  and 
a  resale  thereof  and  seeking  judgment 
for  difference,  etc.,  was  defective  and 
demurrable,  as  showing  waiver.  24 
App.  581,  582  (4-b)   (101  8.  E.  706). 

Price:  Where  buyer  refused  to  make 
payments  or  give  notes  called  for  by 
sale  contract,  or  to  accept  the  prop- 
erty, seller's  remedy  is  for  breach  of 
contract,  not  for  the  purchase-money. 
143/.581   (1)   (85  8.  E.  856). 
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Judgment  for  plaintiflf  here  in  ac- 
tion to  recover  for  breach  of  agree- 
ment to  pay  as  part  consideration  for 
sale  note  which  plaintiff  had  indorsed 
was  proper  under  the  law  and  facts 
of  the  case.     145/872  (90  S.  E,  50). 

As  between  original  seller  and  origi- 
nal purchaser,  agreed  price  as  stated 
in  contract  is  prima  facie,  but  not  con- 
clusive, evidence  of  the  actual  value  of 
the  property,  and  on  proof  of  the  con- 
tract, in  the  absence  of  rebutting  testi- 
mony as  to  value,  plaintiff  is  entitled 
to  recover  balance  due  thereon.  24 
App.  683   (5)    (102  S.  E.  44). 

PrinUng:  Failure  and  refusal  of  pur- 
chaser to  give  directions  as  to  what 
they  wished  printed  on  fertilizer  bags 
which  were  to  be  delivered  in  install- 
ments under  an  entire  contract  of  pur- 
chase which  recited  "printing  usual,*' 
after  being  called  upon  twice  so  to  do, 
was  breach  of  entire  contract  and  au- 
thorized the  seller,  on  notice  to  the 
purchasers,  to  sell  the  bags  to  others. 
23  App.  598  (99  S.  E.  167). 

Where  contract  for  purchase  of  ferti- 
lizer bags  recited  "printing  usual,"  it 
was  incumbent  on  purchasers  to  give 
directions  as  to  what  they  wi8he<l 
printed  on  the  bags  before  time  for  de- 
livery of  first  shipment.  23  App.  598 
(99  S.  E.  167). 

Beject:  That  seller,  after  shipping  goods, 
wrote  buyer  that  he  would  draw  for 
money  at  time  earlier  than  that  speci- 
fied in  contract,  did  not  justify  pur- 
chaser's refusal  to  accept  goods.  17 
App.  643   (87  S.  E.  921). 

Bemedles  provided  in  this  section  are  not 
exhaustive,  and  do  not  preclude  pur- 
suit of  different  remedy  by  seller, 
when  none  of  three  methods  of  pro- 
cedure mentioned  is  available,  in  deal- 
ing with  purchaser  who  refuses  to  ac- 
cept and  pay  for  goods  bought.  18 
App.  184  (1)   (89  S.  E.  177). 

Benunclatlon:  Where  prior  to  time  for 
delivery  purchaser  notifies  seller  that 
he  will  not  take  and  pay  for  goods, 
seller  may  treat  contract  as  rescinded 
and  sue  for  damages  sustained  up  to 
time  of  repudiation.  13  App.  551  (79 
8.   E.   485). 

Where  petition  shows  that  by  one 
contract  plaintiff  agreed  to  deliver  to 
defendant  fifty  tons  of  cottonseed  at 
stated  price,  and,  by  subsequent   con- 


tract with  defendant,  obligated  him- 
self to  furnish  fifty  tons  of  cotton- 
seed at  an  agreed  price,  each  of  the 
contracts  must  be  construed  as  entire, 
and  no  compliance  with  either  con- 
tract is  shown  where  petition  avers 
that  seller  tendered  under  one  forty- 
one  tons  and  under  other  fifty-four 
tons;  hence,  provisions  of  this  section 
do  not  apply.  19  App.  411  (1)  (91  8. 
E.  572). 

Where  defendant  buyer  counter- 
manded order  for  goods  several  months 
prior  to  delivery  to  carrier,  and  wrote 
letter  to  seller  cancelling  the  order  and 
notifying  seller  that  buyer  would  not 
accept  the  goods,  remedy  of  seller  was 
by  suit  for  breach  on  contract  or  by 
pursuing  o^e  of  the  remedies  pointed 
out  in  this  section.  21  App.  774  (5) 
(95  S.  E.  265). 

When  contract  for  sale  of  goods  is 
executory  on  both  sides,  notice  by  pur- 
chaser to  seller  that  he  will  not  ac- 
cept and  pay  for  goods  amounts  to 
breach  of  contract;  thereafter  seller 
can  not  deliver  goods  to  common  car- 
rier, consigned  to  buyer,  and,  having 
done  so,  treat  contract  as  executed  on 
his  part,  by  suing  buyer  for  purchase 
price  of  goods  sold  and  delivered,  but 
remedy  is  an  action  to  recover  damages 
for  breach  of  contract.  23  App.  574 
(99  S.  E.  48). 

Where  contract  of  purchase  and  sale 
of  goods  was  executory  on  both  sides, 
notice  by  purchaser  to  seller  to  cancel 
purchaser's  order  was  breach  of  con- 
tract, and  seller  could  not  by  attempt 
to  deliver  the  goods  treat  contract  as 
performed  on  his  part  and  sue  pur- 
chaser for  full  purchase  price.  23  App. 
633  (1)  (99  8.  E.  138). 
Beeale:  Before  vendee  will  be  liable  for 
difference  between  contract  price  and 
price  on  resale,  it  must  appear  that  he 
was  notified  of  vendor's  intention  to 
resell  at  vendee's  risk.  140/332  (1) 
(78  8.  E.  1074). 

Fact  that  vendor  tendered  the  goods 
and  that  vendee  refused  to  accept 
them  is  no  reason  why  notice  of  re- 
sale by  the  vendor  at  the  vendee's 
risk  should  not  be  given.  Id.  332,  333 
(1-b). 

Where  company  refused  to  accept 
meat  bought  the  seller  was  author- 
ized to  sell  the  same  for  the  buyer's 
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account,  after  reasonable  notice  of  in- 
tention so  to  do;  what  will  constitute 
reasonable  time  is  question  for  the 
jury.     142/429,  431  (5)  (83  S.  E.  207). 

Where  defendant  seller,  in  its  plea 
of  set-off,  elected  to  rely  on  measure 
of  damages  specified  in  this  section, 
evidence  that  buyer's  failure  to  take 
automobile  placed  on  seller  necessity 
of  selling  car  again  at  an  expense  was 
properly  excluded.  16  App.  470  (2) 
(85  S.  E,  677). 

Where  property  bought  has  been  re- 
jected and  resold  by  vendor,  measure 
of  damages  is  difference  between  con- 
tract price  and  price  on  resale.     Id. 

Where  buyer,  after  accepting  goods 
for  several  months,  notifies  seller  that 
he  will  not  complete  contract,  and 
seller  gives  buyer  notice  and  resells 
remaining  goods  at  market  price,  meas- 
ure of  damages  is  difference  between 
original  price  and  price  at  which  goods 
were  resold.  16  App.  636,  638  (4)  (85 
S.  E.  943). 

Notice  of  intention  to  resell  is  es- 
sential to  exercise  of  such  right  by 
vendor.  18  App.  184  (2-b)  (89  S.  E. 
177). 

Remedy  of  resale  is  applicable  to 
cases  of  executory  contract  where 
Seller  tenders  performance,  and  where, 
before  time  fixed  for  delivery,  pur- 
chaser notifies  seller  that  he  will  not 
receive  and  pay  for  goods  if  tendered 
at  that  time.  24  App.  581  (1)  (101 
S.  E.  706). 

Before  purchaser  would  be  liable  for 
difference  between  contract  price  and 
that  obtained  on  resale,  it  must  ap- 
pear  that  he   was  notified  of  seller's 

§  4134.  (§  3554.)  Bill  of  lading  with  draft  attached. 


intention  to  resell  at  purchaser's  risk. 
24  App.  581  (1)  (101  S.  E.  706). 

Whether  seller,  who,  upon  pur- 
chaser's refusal  to  take  and  pay  for 
goods  bought,  elected  to  resell  and  re- 
cover difference  between  contract 
price  and  that  obtained  on  resale,  exer- 
cised reasonable  diligence  to  sell  within 
reasonable  time  and  at  best  price  he 
could  obtain  is  question  for  jury.  24 
App.  581  (2)  (101  S.  E.  706). 

When  considered  in  connection  with 
allegation  of  petition  in  seller's  action 
to  recover  difference  between  contract 
price  and  proceeds  of  resale  by  him 
that  ''said  sale  and  purchase  were 
confirmed  in  writing  by  plaintiff  and 
by  the  defendant,"  statement  of  al- 
leged contract  of  sale  is  not  of  a  mere 
offer,  proposal,  or  unilateral  agreement, 
nor  of  an  executed  contract  of  sale,  but 
of  an  executory  contract  for  sale  of 
goods  to  be  delivered  in  the  future. 
24  App.  581,  582   (3)    (101  S.  E.  706). 

Selection:  Count  of  petition  seeking  re- 
covery of  expense  of  selling  three  cars 
of  roofing,  which  had  been  arbitrarily 
selected  by  vendor  without  regard  to 
purchaser's  right  to  select  roofing  of 
such  kind  and  price  as  it  desired,  was 
properly  stricken.  18  App.  184  (2-a) 
(89  S.  E.  177). 

Substantial  compliance:  Provision  in 
contract  that  weights  of  cottonseed 
sold  were  to  be  guaranteed  by  seller 
and  would  operate  as  express  warranty 
of  correctness  of  weights,  but  would 
not  relieve  seller  from  substantial 
compliance  with  terms  of  contract.  19 
App.  411  (3)   (91  S.  E.  572). 


Stated.     144/175  (2)   (86  S.  E.  550). 

Acceptance:  Where  person  buys  upon 
his  personal  credit  and  not  for  cash, 
he  need  not  accept  property  when 
shipped  with  draft  attached  to  bill  of 
lading.     14  App.  47  (2)  (80  S.  E.  21). 

Bona  fide  holder:  Where  agent  of  rail- 
road company  receives  for  shipment  a 
number  of  bales  of  cotton,  weighs  them, 
and  inserts  in  bill  of  lading  number  of 
bales  and  their  total  weight,  and  num- 
ber of  pounds  inserted  is  in  excess  of 
actual  weight,  and  shipper  attaches  to 
bill  of  lading  a  draft,  which  is  paid 
by    innocent    transferee,    railroad    is 


bound  by  error  of  agent,  unless  amount 
erroneously  inserted  in  bill  of  lading 
is  so  very  large  that  error  would  be 
apparent  upon  its  face.  20  App.  761 
(93  S.  E.  286). 
Delivery:  Title  to  goods  shipped  to  con- 
signor's order,  with  draft  attached  to 
bill  of  lading,  did  not  pass  to  drawee, 
who  refused  to  take  goods  or  pay 
draft.     15  App.  377  (83  8.  E.  504). 

Bill  of  lading  may  be  transferred  by 
delivery.     Id. 

Where  consignor,  who,  being  notified 
that  consignee  would  not  accept  goods, 
sold   same   to  plaintiff,  went  to  bank 
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and  took  up  draft  and  bill  of  lading, 
title  passes  to  plaintiff.    Id. 

Where  owner  of  goods  delivers  them 
to  railroad  company,  and  bill  of  lading 
i^  issued  to  owner,  in  which  he  is 
named  as  both  shipper  and  consignee, 
and  which  contains  direction  to  **  noti- 
fy'' a  third  person,  it  is  duty  of  com- 
pany, unless  otherwise  instructed  by 
owner  or  by  some  holder  of  bill  of 
lading  properly  indorsed,  after  trans- 
porting goods  to  destination,  to  make 
delivery  to  holder  of  bill  of  lading  or 
one  duly  authorized  by  holder  to  re- 
ceive same;  company  is  not  authorized 
by  holder  to  deliver  to  person  desig- 
nated to  be  notified,  to  whom  bill  of 
lading  has  never  been  assigned,  and 
such  a  delivery  would  amount  to  con- 
version. 148/851,  852  (3)  (98  S.  E. 
541);  reversing  21  App.  753  (95  S.  E. 
263). 

Where  one  ships  to  another  shingles 
and  forwards  by  mail  to  con- 
signee bill  of  lading,  and  makes  draft 
for  half  the  purchase  price,  under 
agreement  that  consignee  shall  pay 
such  amount  on  receipt  of  bill  of  lad- 
ing, and  that  remainder  shall  be  paid 
after  inspection  of  shingles,  and  con- 
signee receives  bill  of  lading  but  fails 
to  pay  draft,  and  transfers  to  third 
person  property  described  therein,  and 
that  person,  for  value,  transfers  prop- 
erty to  another,  who  purchases  in  good 
faith  and  with  no  notice  of  defect  in 
title  or  of  fraud  on  part  of  original 
consignee,  action  of  trover  can  not  be 
maintained  against  last  named  pur- 
chaser. 18  App.  658  (2)  (90  S.  E. 
356). 

Forgery:  Drawee  who  has  paid  draft  to 
which  forged  bills  of  lading  were  at- 
tached has  no  recourse  against  bank 
which  had  discounted  the  draft  in  ordi- 
nary course  of  business  and  without 
knowledge  of  the  fraud.  20  App.  242 
(1)    (92  S.  E.  968). 

Indorsement:  Bank  to  which  draft  with 
bill  of  lading  attached  is  indorsed  to 
be  placed  to  indorser's  credit  on  his 
general  account,  acquires  title  to  goods 
represented  by  bill  of  lading,  which 
can  be  asserted  against  lien  of  sub- 
sequent attachment  creditor  of  con- 
signor.    140/266  (2)   (78  S.  E.  1071). 

Fact  that  after  bank  had  acquired 
title  the  consignor  wrote  letters  seek- 


ing to  induce  person  to  be  notified  to 
accept  and  pay  for  the  goods,  and 
others  seeking  to  make  disposition  of 
the  goods,  would  not  affect  title  of  the 
bank,  which  had  not  received  reim- 
bursement to  cover  advancement  made 
to  consignor.     Id.     266  (2-a). 

Indorsement  by  bank  of  words,  **A11 
prior  indorsements  guaranteed,  pay  any 
bank  or  banker,  or  order,'*  entered 
upon  draft  to  which  forged  bills  of 
lading  are  attached  but  which  contains 
no  reference  to  them,  implies  no 
guarantee  of  the  genuineness  of  the 
bills  of  lading.  20  App.  242  (3)  (92  8. 
E.  968). 

Intention:  Shipper,  by  consigning  goods 
to  his  own  order  and  attaching  to  bill 
of  lading  draft  for  price  of  goods,  in- 
dicates intention  to  retain  title  until 
draft  is  paid.  15  App.  142  (2-a)  (82 
S.  E.  784). 

Loss:  Where  cotton  sold  is  burned  prior 
to  payment  of  draft  attached  to  bill 
of  lading  buyer  can  not  sue  railroad 
company  whose  negligence  caused  fire, 
though  he  has  paid  draft  before  insti- 
tuting suit.  144/175  (3)  (86  S.  E. 
550). 

Plaintiff  buyer  in  action  for  damages 
to  cotton  bought,  by  fire  started  by 
railroad  company,  must  recover  on 
strength  of  own  title.  144/176  (86  S. 
E.  551). 

Where  it  was  not  shown  that  plain- 
tiff had  paid  draft,  with  bill  of  lading 
attached,  before  fire,  not  error  to  di- 
rect verdict  for  defendant.     Id. 

Order-notify  shipment:  Consignee  of 
freight  on  '* order-notify  shipment," 
who  has  paid  draft  attached  to  bill  of 
lading  and  owns  goods  shipped,  can 
not,  by  refusing  to  accept  the  goods, 
avoid  the  payment  of  freight  and  de- 
murrage charges  due  carrier.  22  App. 
403  (1)   (95  S.  E.  997). 

Where  ''order-notify"  bill  of  lading 
required  surrender  of  original  order 
bill  of  lading,  properly  endorsed,  before 
delivery  of  property,  and  shipper,  by 
mistake,  sent  original  bill  of  lading, 
instead  of  memorandum  bill,  direct  to 
* 'order-notify"  party,  unendorsed,  and 
memorandum  bill,  endorsed  by  shipper, 
was  attached  to  draft  on  "order-noti- 
fy" party  without  carrier's  knowledge, 
and  carrier  delivered  property  upon 
surrender  of  original  bill,  unendorsed. 
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carrier  breached  its  contract  to  ship- 
per and  became  liable  to  it  in  damages 
for  A'alue  of  property,  the  **  order-no- 
notify  ^'  party  having  become  bank- 
rupt and  never  having  paid  purchase- 
price.  23  App.  309,  310  (5)  (98  S.  E. 
106). 
Pajmieiit:  Where  bank  sends  to  corre- 
spondent bank  draft,  with  bill  of  lad- 
ing attached,  for  collection,  and 
drawee  has  no  general  deposit  with 
collecting  bank  sum  more  than  suf- 
ficient to  pay  draft,  and  instructs  bank 
to  pay  same,  which  it  agrees  to  do  by 
charging  draft  to  his  account,  and  sur- 
renders to  drawee  bill  of  lading  at- 
tached  to   draft,  transaction   constitu- 


tes payment  as  between  drawer  and 
drawee,  although  collecting  bank  was 
insolvent,  insolvency  being  unknown  to 
drawee,  and,  so  far  as  appears,  un- 
known to  officials  of  bank  at  time.  IS 
App,  377   (89  S.  E.  454). 

Title:  Buyer  of  goods  shipped  with  bill 
of  lading  attached  to  draft  was  not 
concerned  in  loss  of  part  of  shipment 
until  it  had  paid  draft  and  secured 
transfer  of  bill  of  lading  by  indorse- 
ment.    17  App.  42   (1)    (86  S.  E.  402). 

Warranty:  Bank,  in  cashing  draft,  with- 
out notice  or  suspicion  of  wrong-doing, 
does  not  warrant  to  the  acceptor  bills 
of  lading  attached  to  the  draft.  20 
App.  242   (2)    (92  S.  E.  968). 


4135.  (§  3555.)  Implied  warranty. 


1. 

Evidence:  In  sale  of  personal  property 
there  is  implied  warranty  (unless  ex- 
pressly or  from  nature  of  transaction 
excepted)    that    seller    has    valid    title 


and  right  to  sell;  evidence  here  showed 
that  implied  warranty  was  not  ex- 
cepted in  sale  of  property  in  question. 
18  App.  776  (90  8.  E.  727). 


Bill  of  lading:  Bank  which  purchases 
bill  of  lading  and  makes  draft  on  con- 
signee is  not  liable  on  implied  war- 
ranty of  goods  nor  subject  to  attach- 
ment of  proceeds  of  draft  where  con- 
signor is  insolvent.  24  App.  320  (2) 
(101   S.   E.   6). 

Copper  wire:  Where  contract  for  sale 
of  copper  wire  for  electrical  purposes 
specified  its  diameter  and  its  conduc- 
tivity, there  was  an  implied  warranty 
that  it  was  properly  constructed  wire 
of  the  size  and  amount  specified  and 
reasonably  suited  for  use.  142/464  (1) 
(83  S.  E.  138). 

Engine:  Striking  of  plea  in  action  on 
notes  given  for  purchase  price  of 
tractor-engine  alleging  that  plaintiff 
had  promised  that  he  would  remedy 
trouble,  and  that  in  reliance  on  such 
promise  defendant  had  given  the  notes, 
and  that  the  engine  was  wholly  worth- 
less and  not  suited  for  purposes  for 
which  it  was  bought,  etc.,  was  error. 
21  App.  717  (94  S.  E.  901);  23  App. 
791   (99  S.  E.  541). 

Evidence:  Where  vendor  of  personalty 
took  from  vendee  promissory  note  for 
purchase  price,  note  being  secured  by 
mortgage  which  stipulated  that  vendor 


guaranteed  the  property  only  as  to 
title,  it  was  not  competent  to  show  by 
parol  evidence  that  at  time  of  sale 
vendor  warranted  that  property  was 
in  first  class  condition  and  suitable  for 
purpose  for  which  it  was  intended, 
guaranteeing  same  for  twelve  months 
and  that  there  would  be  no  defect  on 
account  of  workmanship  or  material 
during  such  period.  146/46  (90  S.  E. 
381). 

Failure  of  consideration:  Where  goods 
are  purchased  under  implied  warranty 
that  they  are  reasonably  suited  to  uses 
intended,  and  are  accepted  by  pur- 
chaser, he  will  be  precluded  from  plead- 
ing, in  action  for  purchase  price,  a 
partial  failure  of  consideration,  grow- 
ing out  of  patent  defect  in  the  goods, 
or  latent  defect  which,  by  exercise  of 
ordinary  care  and  prudence,  might 
have  been  discovered  before  the  sale. 
22  App.  677  (97  S.  E.  95). 

Organ:  Contract  definitely  specifying 
parts  of  pipe  organ,  and  specifying 
exactly  what  seller  was  to  do  toward 
assembling  parts,  did  not  bind  seller 
to  furnish  organ  which  would  play, 
where  articles  other  than  those  pur- 
chased   were    essential    to    accomplish- 
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ment  of  such  result.     15  App.  130  (82 
8.  E.  765). 
Pleading:     Allegations  of  items  of  dam- 
age  in   action   lor   breach   of   implied 


warranty  of  goods  sold  should  be 
specific  as  to  stoppage  of  business  and 
resulting  loss.  142/464,  465  (3)  (83 
8.  E.  138). 


Waiver   of   all   warranties,   express   and 
implied,  includes  waiver  of  latent  de- 


fects   in    article    purchased. 
25  (1)   (88  8.  E.  745). 


18    App. 


General  Note. 


Oharge:  Express  warranty  being  con- 
fined to  the  age  and  soundness  of  a 
mule  for  which  note  was  given,  and 
plea  that  mule  was  purchased  as  a 
plow  mule  and  was  worthless  as  such, 
was  supported  by  evidence,  not  error 
to  charge  that  defendants  had  right 
to  rely  upon  either  an  express  war- 
ranty or  an  implied  warranty.  13 
App.  171  (1)   (78  8.  E.  1100). 

Charge  to  jury  to  look  to  evidence 
in  case  and  see  whether  or  not  ma- 
chinery sold  was  free  from  stated  de- 
fects at  time  of  delivery,  and,  if  so, 
it  would  be  jury's  duty  to  return  ver- 
dict for  plaintiff,  was  erroneous,  in 
that  court  failed  to  tell  jury  that  de- 
fects, if  any  existed,  must  be  specific 
defects  stated  in  defendant's  plea; 
charge  was  also  misleading  in  that  it 
instructed  jury  that  burden  was  on 
plaintiff  to  show  that  machinery  was 
free  from  stated  defects,  when,  as 
matter  of  law,  burden  was  upon  de- 
fendant to  sustain  plea  by  showing  that 
defects  therein  alleged  did  exist.  23 
App.  761  (2)   (99  8.  E.  312). 

Under  note  of  presiding  judge  at- 
tached to  motion  for  new  trial,  certify- 
ing that  there  was  no  request  to  charge 
as  to  implied  warranty,  and  that  coun- 
sel for  defendant  did  not  urge  implied 
warranty  in  trial  of  case  or  in  argu- 
ment to  jury,  but  relied  upon  express 
warranty  and  total  failure  of  considera- 
tion, court  did  not  err  in  confining 
oharge  to  sole  defense  set  up  in  plea, 
to  wit,  alleged  breach  of  alleged  war- 
ranty therein  set  forth.  18  App.  317 
(2)  (89  S.  E.  344). 

Damages:  Charge  that  where,  by  breach 
of  contract  or  negligence,  one  is  in- 
jured, he  is  bound  to  lessen  damages 
as  far  as  practicable  by  use  of  ordi- 
nary care  and  diligence;  **that  is,  if 
defendant  in  this  case  discovered  that 
article  sold  was  of  inferior  value,  it  was 


his  duty  to  do  everything  possible  to 
overcome  defects  at  as  little  expense 
as  possible,'*  was  inaccurate  and  mis- 
leading, in  that  it  instructed  jury  that 
they  could  consider  general  value  of 
article  sold  and  were  not  restricted  to 
consideration  of  specific  defects  al- 
leged in  defendant's  plea.  23  App. 
761  (3)   (99  8.  E.  312). 

Description:  Where  foundry  enters  into 
contract  with  manufacturer  of  patent- 
ed hay-press  to  furnish  500  sets  of  hay- 
press  eastings,  and  in  the  contract  is  a 
clause  in  which  the  foundry  agrees  to 
**  furnish  properly  all  castings  needed 
by  the  undersigned  [the  manufacturer 
of  the  hay -press],  whether  of  the  exact 
pattern  now  used  or  not,"  this  clause 
is  not  warranty  of  particular  goods  to 
be  furnished,  both  as  to  kind  and 
quality.  21  App.  23  (1)  (93  8.  E. 
527). 

Where,  in  promissory  note  given  for 
purchase  price  of  mule,  description  of 
mule  was  followed  by  words,  "Above 
property  not  being  guaranteed,"  the 
word  **  guaranteed '  must  be  taken  as 
synonymous  with  "warranted;"  and 
this  provision  not  being  limited,  and 
being  express  refusal  to  warrant,  to 
exclusion  of  implied  warranty,  no  de- 
fect in  mule  could  be  pleaded  by  way 
of  defense.  21  App.  159  (1)  (93  8.  E. 
1021). 

Express  warranty:  Fact  that  memo- 
randa giving  estimate  of  quantity  of 
various  crops  embraced  in  contract  of 
sale  were  in  writing  did  not  consti- 
tute express  warranty.  144/85  (86  8. 
E.  225). 

Express  warranty  excludes  an  im- 
plied warranty  on  the  same  or  closely 
related  subject,  but  not  an  implied 
warranty  on  an  entirely  different  sub- 
ject.   13^  App.  171  (1)  (78  8.  E.  1100). 

Implied  warranty  can  never  be  re- 
lied  upon  by   buyer,   where   seller   ex- 
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presslj  limits  obligation  as  to  war- 
ranty.    14  App.  84  (80  8.  E.  341). 

Defendants  can  not  set  up  as  de- 
fense to'  action  for  price  of  goods 
breach  of  any  warranty  other  than 
that  embraced  in  contract  of  sale.  14 
App.  172   (2)    (80  8.  E.  704). 

Where  defendants  rely  upon  express 
warranty,  they  can  not  defend  upon 
proof  of  implied  warranty.     Id. 

Express  warranty  descriptive  of  par- 
ticular article  sold  not  include  implied 
warranty  that  articles  are  merchant- 
able, and  so  free  from  inherent  de- 
fects as  not  to  be  worthless  or  un- 
suited  for  other  ordinary  uses.  14 
App.  333,. 334  (6)  (80  S.  E.  864). 

Provision  in  contract  for  sale  of 
horse  that  seller  did  not  warrant 
health  or  soundness  but  only  title 
thereto  did  not  exclude  implied  war- 
ranty that  horse  was  reasonably  suited 
to  use  intended.  15  App.  62  (1)  (82 
S.  E.  633). 

The  words  **but  only  the  title  there- 
to'' limited  extent  of  seller's  refusal 
to  warrant  to  things  named  and  did 
not  waive  warranty  implied  by  law. 
Id.  62  (3). 

In  written  contract  of  sale,  writing 
may  express  warranties,  excluding  cer- 
tain warranties  which  statute  implies; 
if  it  omits  to  do  so  law  implies  that 
seller  warrants  that  he  has  valid  title 
and  right  to  sell,  that  article  is  mer- 
chantable and  reasonably^  suited  to  use 
intended,  and  that  he  knows  of  no 
latent  defects.  145/200  (3)  (88  8.  |3. 
954);  18  App.  179  (89  8.  E.  79). 

When  parties  have  reduced  to  writ- 
ing what  appears  to  be  complete  and 
certain  agreement,  importing  legal  ob- 
ligation, it  will,  in  absence  of  fraud, 
accident,  or  mistake,  be  conclusively 
presumed  that  writing  contains  whole 
of  agreement  between  them;  and  if 
it  contains  express  warranty  of  cer- 
tain qualities  in  articles  sold,  implied 
warranty  of  other  qualities  is  excluded. 
20  App.  313   (1)    (93  8.  E.  74). 

Charge  upon  implied  warranties  is 
not  authorized  by  pleadings,  where  de- 
fendant's plea  is  based  solely  upon  al- 
leged breach  by  plaintiff  of  certain  al- 
leged express  warranties,  and  conced- 
ing that  all  implied  warranties  were 
not    excluded    by    such    express    war- 


ranties.    23  App.   761    (1)    (99   8.  E. 
312). 

Where,  in  defense  to  suit  for  money 
alleged  to  be  due  for  personal  prop- 
erty sold  under  express  warranty  as  to 
quality,  an  express  warranty  was 
pleaded,  it  was  error  for  court  to 
charge  on  subject  of  implied  warranty. 
23  App.  803  (99  S.  E.  537). 

Law  of  implied  warranty  has  no  ap- 
plication to  case  where  property  was 
sold  under  contract  of  express  war- 
ranty. 19  App.  512,  514  (91  8.  E. 
1003). 

Where,  in  instrument  in  form  of  note 
and  mortgage  for  purchase  price  of 
mule,  it  is  stated  that  purchaser  agrees 
to  pay  for  mule  if  it  should  die,  and 
that  he  assumes  this  risk  in  considera- 
tion of  credit  extended,  and  purchases 
on  his  own  judgment,  he  is  not,  upon 
death  of  mule,  entitled  to  prove  ex- 
press warranty  of  soundness,  and  de- 
feat purchase  price  on  account  of 
breach  of  such  warranty.  23  App.  394 
(98  8.  E.  357). 

Infringement  of  patent:  Mere  notice  by 
third  party  of  his  claim  that  article 
purchased  infringes  patent  owned  by 
him  is  not  of  itself  an  eviction  of  the 
purchaser,  so  as  to  show  breach  of 
seller's  implied  warranty  of  right  to 
use.    20  App.  474  (1)  (93  8.  E.  155). 

Knowledge:  Where  one  orders  an  ar- 
ticle described  only  by  a  name  im- 
porting no  particular  quality,  and  the 
article  proves  to  be  unsuited  to  use 
for  which  it  was  represented  by  seller 
to  be  suitable,  purchaser  is  not  bound, 
unless  at  time  of  purchase  he  had 
knowledge  of  the  real  quality.  13  App. 
512  (6)   (79  8.  E.  381). 

Land:  8ee  §  4192  et  seq. 

Opinion:  Bepresen  tat  ions  which  merely 
express  seller's  opinion  do  not  con- 
stitute a  warranty.  144/85  (86  8.  E. 
225). 

Evidence  here  conclusively  showed 
that  statement  furnished  by  seller  was 
mere  estimate,  known  and  accepted  as 
such  by  buyers,  and  that  no  war- 
ranty was  intended.    Id. 

Parol:  Where  written  contract  of  sale 
expressly  excluded  any  warranty  of 
health  of  mule  sold,  parol  evidence 
was  inadmissible  to  vary  terms  of  con- 
tract.   14  App.  84  (1,  3)  (80  8.  E.  341). 
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Petition  by  consignee  in  attachment  suit 
by  Georgia  commission  company 
against  an  Indiana  national  bank, 
owner  of  bill  of  lading,  did  not  state 
cause  of  action  against  bank  as  on 
warranty  of  goods  purchased  by  plain- 
tiff, or  entitle  consignee  to  judgment 
in  rem  against  its  funds  in  hands  of 
garnishee.  24  A'pp.  320  (2)  (101  S.  E. 
6). 

Place:  Warranty  that  cantaloupes  "to 
be  shipped ' '  arc  *  *  free  of  split  ends  and 

»  not  overripe'*  is  complied  with  where 
melons  are  in  warranted  condition 
when  delivered  to  railroad.  15  App. 
614   (1)    (84  S.  E.  90). 

Pleading:.  Suit  for  breach  of  warranty 
of  mule  here  was  based  on  express, 
and  not  implied,  warrantey.  142/496 
(1)   (83  S.  E.  126). 

Where  note  given  for  purchase  price 
of  mule  recited  that  purchaser  bought 
animal  after  full  inspection  of  same, 
that  it  was  received  in  good  order,  and 
that  he  had  purchased  on  his  own  judg- 
ment, and  without  any  warranty  and 
without  representation,  which  was  not 
fully  set  forth  in  the  note,  and  the 
only  representation  in  the  note  was 
that  the  mule  was  **one  black  mare 
mule  about  six  years  old,  about  15 
hands  high,  weight  1084  lbs.,  fresh 
shipped, '*  plea  setting  up  fraud  in 
procurement  of  note  in  substance  stat- 
ing that  fraud  consisted  of  express 
false  representations,  made  at  time  of 
sale,  and  known  by  seller  to  be  un- 
true, that  animal  was  sound  and 
healthy,  was  not  good  plea  in  law.  20 
App.  776  (93  S.  E.  310). 

Plea  in  affidavit  of  illegality  in  pro- 
ceeding to  foreclose  chattel  mortgage 
securing  note  that  one  of  the  mules 
delivered  to  A-endee  was  returned  to 
the  vendors  who  accepted  said  mule, 
took  possession  of  him,  and  that  in  a 
few  days  he  died  in  their  possession, 
and   asserting  that   there  was  a   total 

§  4136.  (§  3556.)  Effect  of  breach. 

Cited.  17  App.  779,  782  (88  S.  E.  703). 
Abatement:  Where,  in  action  for  price 
of  bank  fixtures,  defendant  claimed  a 
reduction  because  the  fixtures  were  not 
according  to  contract,  burden  was  on 
him  to  show  the  extent  of  the  reduc- 
tion.    141/370  (1)   (81  S.  E.  127). 


failure  of  consideration  in  so  far  as 
value  of  said  mule  was  concerned  was 
a  good  plea  of  rescission,  and  fact  that 
pleader  denominated  it  as  plea  of  fail- 
ure of  consideration  did  not  defeat  the 
plea  not  its  effect.  23  App.  393  (98 
S.  E.  365). 

PcBsension:  Defects  in  machinery  pur- 
chased were  no  ground  for  defense  to 
action  on  notes  for  purchase  money, 
where  written  agreement  between  par- 
ties made  at  time  of  execution  of  notes 
provided  that  no  complaint  should  be 
made  by  purchaser  after  being  in  pos- 
session of  machinery  thirty  days,  and 
he  was  in  possession  for  such  period 
under  the  contract,  and  it  did  not  ap- 
pear that  he  made  any  complaint  dur- 
ing that  time.  23  App.  426  (1)  (98 
S.  E.  405). 

Waiver:  Where  buyer  of  mule  volunta- 
rily signed  contract  for  its  purchase, 
with  knowledge  of  its  terms,  one  of 
which  was  that  seller  warranted  prop- 
erty against  defects  specifically  noted 
only,  and  that  no  warranty  of  either 
party  should  form  any  part  of  con- 
tract unless  set  forth  therein,  and  no 
defect  was  specifically  noted  in  the 
contract  and  it  contained  no  warranty 
other  than  as  stated  above,  as  to  the 
property,  doctrine  of  implied  warranty 
was  not  applicable,  and  purchaser 
waived  all  defects  in  the  property.  19 
App.  511  (1)  (91  S.  E.  921). 

Written  contract:  Where  written  con- 
tract of  sale  provided  that  property 
'*is  sold  without  any  guarantee  as  to 
its  kind  or  quality,  and  is  purchased 
by  the  maker  of  this  obligation  with 
the  understanding  that  no  warranty 
shall  be  implied  as  against  the  seller,  *' 

.  court  erred  in  overruling  timely  motion 
of  defendant  to  rule  out  plaintiff's 
testimony,  '*!  said  you  guaranteed  this 
mare  to  me,  and  I  expect  you  to  take 
care  of  it.*'  20  App.  488*  (2)  (93  S. 
E.    116). 


Where  defendant's  evidence  author- 
ized a  reduction  of  $30.00  or  $40.00, 
it  was  not  error  to  deduct  $40.00  from 
the  price  and  direct  a  verdict  for  plain- 
tiff for  the  balance.    Id.  376,  377  (2). 

Where  mortgage  recited  that  pur- 
chase money  note  was  given  for  mule 
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bought  after  full  inspection  by  buyer, 
who  received  same  in  good  order,  and 
agreed  to  pay  therefor  ''although  it 
may  die/'  and  that  *Moss,  *  *  of  said 
property  *.  *  shall  in  no  way  abate 
payment  of  note  or  any  part  thereof/' 
the  buyer  purchasing  without  any  war- 
ranty, court  did  not  err  in  striking 
affidavit  of  illegality  in  which  it  was 
attempted  to  set  up  an  express  war- 
ranty.    18  App.  506  (89  S.  E.  599). 

Plea  in  suit  on  unitemized  account 
that  plaintiff  contracted  to  sell  defend- 
ant an  article  called  "special,*'  and 
that  plaintiff  knew  that  the  same  was 
being  bought  for  resale,  and  represent- 
ed that  the  sale  of  said  '  *  special ' '  was 
not  prohibited  by  law,  and  same  was 
not  a  substitute  for  beer,  etc.,  where- 
as it  was  manufactured  and  intended 
as  a  substitute  for  beer,  etc.,  which 
facts  plaintiff  knew  and  defendant  did 
not  know,  was  not  subject  to  demur- 
rer.    20  App.  105  (1)  (92  S.  E.  548). 

Oliarge:  Failure  to  charge  that  if  jury 
found  that  use  of  engine  was  not  worth 
more  than  payment  defendant  had 
made  on  it,  and  that  defendant  had 
tendered  it  back  for  the  notes  sued 
upon,  then,  if  they  believed  from  evi- 
dence that  engine  was  not  reasonably 
suited  for  uses  intended,  they  should 
find  for  defendant,  was  not  error. 
146/232  (91  S.  E.  28). 

It  is  not  reversible  error  to  instruct 
jury  as  to  law  of  express  warranty, 
where  purchaser  relies  also  on  implied 
warranty  merely  coextensive  with  ex- 
press warranty  as  set  up  by  answer  of 
defendant  and  by  his  evidence.  20 
App.  313  (1)  (93  S.  E.  74). 

Where  no  proper  and  timely  written 
request  therefor  was  made,  court  did 
not  err  in  failing  to  define  words  ''ex- 
press warranty"  and  "express  con- 
tract of  warranty."  22  App.  199  (2) 
(95  S.  E.  737). 

Oonstruction:  Statement  in  written  con- 
tract for  sale  of  mule  that  it  is  "  about 
ten  years  old"  will  be  regarded  as  ex- 
press warranty  that  animal  is  about 
that  age,  and  where  same  contract  con- 
tains express  warranty  that  the  seller 
"does  not  warrant  life,  soundness,  nor 
works  of  said  mule,  only  the  title  there- 
to," both  warranties  should  be  con- 
strued together  so  as  to  reconcile  all 
parts,  and  if  this  is  impossible  entire 


warranty  should  be  construed  most 
strongly  against  party  who  prepared 
it  and  in  whose  favor  it  was  made.  19 
App.  166  (3)  (91  8.  E.  246). 

Warranty  in  written  contract  for 
sale  of  mule  that  it  is  "about  ten  years 
old,"  and  warranty  that  seller  "does 
not  warrant  life,  soundness,  nor  works 
of  said  mule,  only  the  title  thereto," 
construed  together,  mean  that  except 
that  as  to  the  fact  that  the  mule  was 
about  ten  years  old,  every  other  war- 
ranty as  to  its  kind  or  quality  was 
excluded,  as  well  as  all  implied  war- 
ranties as  to  soundness  of  the  mule, 
etc.     19  App.  166  (3)  (91  8.  E.  246). 

Disease:  Where  witness  specifically  de- 
scribed symptoms  of  two  diseased 
horses  question  of  similarity  of  symp- 
toms was  for  jury.  143/44  (4)  (84  8. 
E.  116). 

Warranty  of  seller  that  animals  are 
sound  relates  to  their  condition  at 
time  and  place  of  sale,  and  covers  any 
unsoundness  then  existing,  though  it 
may  not  become  apparent  until  such 
subsequent  time  as  is  necessary  to 
manifest  existence  of  disease.  14  App. 
540  (1)   (82  S.  E.  607). 

Estoppel:  Stipulation  in  note  sued  on 
that  seller  of  horse  would  not  warrant 
soundness  did  not  preclude  defendant 
from  showing  that  seller  had  war- 
ranted soundness  of  another  horse  given 
in  exchange  for  one  for  which  note 
was  given.  14  App.  218,  219  (2)  (80 
8.  E.  536), 

Evidence:  Testimony  of  plaintiff's  wit- 
ness that  he  could  have  used  improved 
machinery  sold  defendant,  but  that  he 
was  not  asked  to  do  so,  should  have 
been  excluded,  where  there  was  no 
duty  on  defendant  to  make  such  a 
suggestion.  143/210,  211  (5)  (84  8.  E. 
455). 

Fraudulent  representation:  Where  ex- 
press representations  constituting  part 
of  contract  are  made  by  seller  as  to 
existence  of  fact,  in  contradistinction 
to  statement  of  mere  opinion  or  judg- 
ment, purchaser  ordinarily  has  right  to 
rely  thereon.  19  App.  401,  410  (5)  (91 
8.  E.  579). 

Insurance:  If,  when  sale  of  policy  of 
insurance  was  affected,  vendor,  by  her 
agent,  expressly  stated  that  unexpired 
term  extended  for  four  and  a  half 
years,  and  accepted  payment   on   that 
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basis,  purchaser  had  right  to  rely  upon 
that  statement  as  forming  part  of  con- 
tract of  purchase,  it  being  shown  that 
seller  retained  possession  of  policy, 
and  it  not  appearing  that  policy  was 
present  at  the  time.  19  App.  401,  410 
(5)   (91  S.  E.  5V9). 

Intoxicating  beverage:  It  was  error  to 
exclude  bottles  of  * '  Maritana,  * '  to- 
gether with  caps  and  labels  thereon, 
introduced  in  evidence  by  defendant, 
where  labels  contained  statement, 
'*  Contents  12  oz.  Alcohol  about 
4.25%,"  such  bottles,  together  with 
caps  and  labels,  being  identified  by 
defendant  and  by  manager  for  plain- 
tiff, as  being  same  brand  of  goods  as 
those  sued  for,  one  defense  being  that 
goods  sued  for  were  malt,  alcoholic, 
and  intoxicating  liquors,  sale  of  which 
was  in  violation  of  penal  statutes.  21 
App.  264   (2)    (94  S.  E.  282). 

Land,  breach  of  warranty  of:  See  sec- 
tions 4192-4197  and  notes.  Measure  of 
damages.     See  section  4400  and  notes. 

Machinery:  Defendant  in  action  for  ma- 
chinery sold  who  set  up  certain  defects 
as  breach  of  warranty  was  not  entitled 
to  verdict  in  his  favor,  unless  jury 
should  find  that  there  were  defects  as 
set  forth  in  defendant 's  plea,  and  which 
would  constitute  a  breach  of  express 
warranties  relied  upon  by  defendant 
and  stated  in  his  plea,  and  which  had 
^aused  damage  to  defendant  equal  to 
or  greater  than  balance  of  purchase- 
money  sued  for.  23  App.  761  (4) 
(99  S.   E.   312). 

Measure  of  damages:  Under  implied 
warranty  that  mules  bought  were  free 
from  contagious  diseases,  buyer  could 
recover  expense  of  treating  mules  af- 
fected with  glanders  and  for  maintain- 
ing them  in  quarantine,  but  not  ex- 
pense of  keeping  his  labor  in  shape  to 
continue  his  business  until  spread  of 
disease  was  stopped.  142/131,  132  (1) 
(82  S.  E.  440). 

Where  an  automobile  was  kept  and 
used  by  the  purchaser  for  several 
months  before  being  returned  to  the 
vendor,  the  measure  of  damages,  in 
suit  by  the  purchaser  against  the  ven- 
dor for  the  purchase  price,  was  the 
difference  between  the  purchase  price 
and  the  market  value  on  the  day  the 
nutomobile  was  purchased.  19  App. 
207  (91  S.  E.  427). 


Where  automobile  delivered  by  seller 
does  not  correspond  with  automobile 
sold  with  warranty  of  quality,  measure 
of  damages  is  difference  between  con- 
tract price  and  actual  value  of  auto- 
mobile when  and  where  delivered.  23 
App.  275  (1)  (97  S.  E.  882). 
Notice:  Charge  that  as  matter  of  law 
seller's  agent  had  waived  its  right  to 
written  notice  of  defect  from  buyer 
was  erroneous,  question  being  for  jury. 
16  App.  457  (1)    (85  S.  E.  613). 

Where  warranty  of  roofing  provided 
that  notice  of  defect  should  be  given 
in  writing,  and  it  was  conceded  that 
no  notice  was  given  or  waived,  breach 
of  such  warranty  was  no  defense  in 
action  on  contract  for  material  fur- 
nished and.  labor  performed.  17  App. 
523  (1)   (87  S.  E.  825). 

Where  buyer  of  ice-making  ma- 
chinery failed  to  give  notice  to  seller 
that  such  machinery  did  not  fulfill 
terms  of  contract,  which  provided  that 
in  absence  of  such  notice  the  ma- 
chinery should  be  held  to  meet  terms 
of  contract,  such  seller  could  not  set 
up  as  defense  that  the  machinery 
would  not  manufacture  within  twenty- 
four  hours  the  amount  of  ice  war- 
ranted, etc.  20  App.  695  (1)  (93  S. 
E.  279). 

Where  in  sale  of  machinery  there  is 
express  warranty  as  to  quality,  and  by 
terms  of  warranty  liability  of  seller 
is  predicated  upon  conditions  which 
must  be  performed  by  buyer,  and,  upon 
its  failure  to  fulfill  the  warranty,  giA'e 
written  notice  at  once  to  seller  at 
designated  place,  and  also  to  agent  of 
seller  through  whom  property  was  re- 
ceived, stating  in  what  parts  and 
wherein  property  fails  to  fulfill  war- 
ranty, seller  will  not  be  held  liable  on 
warranty  unless  buyer  complies  with 
such  conditions.  21  App.  512  (3)  (94 
S.  E.  892). 

Where  answer  sets  up  that  defects 
complained  of  were  latent  and  con- 
cealed, and  were  of  such  a  character 
that  their  existence  could  not  be  as- 
certained within  period  allowed  by 
contract  for  notice  thereof  to  seller,  but 
that  seller,  knowing  of  such  defects 
and  that  they  could  not  be  discovered 
within  such  time,  fraudulently  con- 
cealed them  from  defendant,  answer 
would  not  be  subject  to  demurrer  upon 
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ground  that  notice  within  time  pro- 
vided for  had  not  been  given.  21  App. 
512   (4)    (94  8.  E.  892). 

Parol:  Where  purchase-money  note  for 
mule  is  unambiguous  and  uncondition- 
al, and  contains  no  warranty  of  sound- 
ness of  mule,  and  recites  that  it  has 
lost  one  eye,  no  express  warranty  can 
be  added  by  parol;  and  plea  which  sets 
up  express  warranty,  alleged  to  have 
been  made  by  parol  contemporaneously 
with  execution  of  such  note,  that  "the 
other  eye  of  said  mule  was  absolutely 
sound  and  all  right,"  and  that  the  mule 
soon  thereafter  became  totally  blind, 
was  properly  stricken  on  demurrer.  22 
App.  712  (97  S.  E.  96). 

Plea  averring  that  note  sued  on  was  given 
in  payment  of  price  of  certain  diamond 
rings,  that  part  of  consideration  was 
guarantee  that  rings  should  weigh  cer- 
tain number  of  karats,  that  such 
weights  were  warranted  by  plaintiff, 
and  that  on  faith  of  this  warranty 
defendant  bought  the  rings,  suflBcient- 
ly  indicated  that  guarantee  as  to 
weights  was  made  before  purchase  and 
not  thereafter,  and  that  alleged  false 
representations  as  to  weights  induced 
the  purchase.  19  App.  125  (1)  (91  S. 
E.   214). 

Plea  setting  up  warranty  that  mule 
is  ** about  ten  years  old,'*  and  alleg- 
ing that  it  was  in  reality  about  twenty- 
five  years  old  can  be  construed  to  be 
an  attack  upon  the  truth  of  the  ex- 
press warranty.  19  App.  166  (3)  (91 
S.  E.  246). 

Reject:  Where  there  was  contract  for 
sale  of  onion  sets,  and  portion  was 
delivered,  paid  for,  and  used,  pur- 
chaser cannot  rescind  on  ground  that 
quantity  received  and  accepted  by  him 
was  inferior  in  quality  to  that 
stipulated  in  contract.  145/559  (2) 
(89  8.  E.  486). 

Plea  in  action  on  note  given  for 
purchase  price  of  goods  not  alleging 
that  defendant  did  not  retain  property 
after  thirty  days  from  date  of  ship- 
ment, the  contract  expressly  providing 
that  such  retention  should  constitute 
an  acceptance,  be  conclusive  admission 
of  all  representations  made  by  the 
seller,  and  void  all  its  contracts  of 
warranty,  set  up  no  defense.  21  App. 
634,  636  (lb)   (94  8.  E.  897). 


Court  did  not  err  in  charging  in 
trover  suit  that  if  jury  found  that 
machine  in  question  was  delivered  to 
defendant,  that  if  defendant  had  the 
machine  tested  and  accepted  the  same, 
and  that  he  subsequently  gave  notes 
for  payment  of  amount  in  question,  he 
could  not  be  heard  to  complain  that 
machine  was  not  suited  for  purpose  for 
which  it  was  intended,  or  that  it  did 
not  produce  merchantable  products. 
24  App.  683  (2)  (102  8.  E.  44). 
Benewal:  Where  mule  was  sold  with 
warranty  of  soundness,  renewal  of 
warranty  was  unnecessary  to  its  en- 
forcement for  a  breach.  142/659  (3) 
(83   8.   E.   523). 

Bescission:  Where  party  contracts  for 
property  of  specific  kind  and  character, 
and  property  of  different  kind  and 
character  is  tendered,  party  may  treat 
contract  as  at  an  end  and  have  his  ac- 
tion for  recovery  of  such  part  of  pur- 
chase price  as  he  may  have  paid  at 
time  of  making  of  contract;  in  such 
case  he  is  not  required  to  accept  the 
property  and  sue  for  a  breach  of  the 
contract.  20  App.  255  (1)  (92  8.  E. 
1011). 

Betum:  Evidence  that  defendant  buyer 
returned  mule  bought  and  told  plain- 
tiff, who  said  that  animal  was  sound, 
that  it  was  lame,  was  admissible  un- 
der answer  here.  144/486,  487  (2)  (87 
8.  E.  479). 

Return  of  stallion  was  condition 
precedent  to  setting  up  defense  of  fail- 
ure of  consideration  in  action  on  note 
given  for  purchase  price  of  stallion 
sold  under  guaranty.  19  App.  512  (91 
S.  E.   1003). 

It  was  error  to  strike  plea  as  to  de- 
fendant's  offer  to  return  to  plaintiff 
unsold  goods  shipped  to  defendant 
under  contract  attached  to  petition. 
20  App.  206   (92  8.  E.  1013). 

Where  contract  of  sale  or  return 
provided  that  filter  and  unused  disks 
were  to  be  returned  for  credit  in  good 
condition  to  seller  within  thirty-five 
days  from  date,  if  directions  for  use 
were  followed  and  results  obtained 
were  not  satisfactory,  return  should 
have  been  made  within  time  expressly 
limited,  and  question  of  reasonable 
time  did  not  enter.  22  App.  167  (1) 
(95  8.  E.  736). 
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Where  contract  of  sale  or  return 
provided  that  goods  sold  should  be  re- 
turned for  credit  within  certain  time, 
if  directions  for  use  were  followed  and 
results  obtained  not  satisfactory,  mere 
notice  by  purchaser,  given  prior  to 
expiration  of  time  limit,  that  machine 
had  proved  unsatisfactory  and  that 
unless  better  results  could  be  had  it 
would  be  returned,  can  not  be  taken 
as  compliance  with  contract.  22  App. 
167  (2)   (95  8.  E.  736). 

Where  contract  of  sale  or  return  pro- 
vided that  goods  sold  should  be  re- 
turned for  credit  within  thirty-five 
days,  if  directions  for  use  were  fol- 
lowed and  results  obtained  were  not 
satisfactory,  rights  of  parties  became 
fixed  upon  expiration  of  time  limit 
unless  limitation  imposed  had  been  in 
some  way  extended.  22  App.  167,  168 
(3)    (95  S.  E.  736). 

Set-off:  Defendant,  in  action  for  price 
of  trees  sold,  could  set  off  his  dam- 
ages from  being  compelled  to  pay  notes 
in  hands  of  innocent  purchasers, 
given  by  defendant  for  trees  pre- 
viously bought,  but  not  as  warranted, 
though  notes  were  paid  after  discov- 
ery of  the  breach.  13  App.  352  (1)  (79 
S.  E.  212). 

Where  answer  failed  to  state  when 
notes  were  given,  or  to  whom  they 
were  transferred,  or  to  state  facts 
from  which  it  could  be  determined 
whether  holder  was  an  innocent  pur- 
chaser, such  answer  was  demurrable. 
Id.  352    (2). 

Terms:  On  trial  of  suit  on  unconditional 
note  reciting  as  consideration  purchase 
of  described  personal  property,  but 
not  purporting  to  integrate  terms  of 
sale,  prior  written  agreement  of  parties, 
governing  terms  of  sale,  is  admissible 
to  rebut  plea  setting  up  breach  of  a 
verbal  warranty,  even  though  written 
agreement  be  not  set  forth  in  plain- 
tiff's pleadings.  19  App.  716  (92  S. 
E.  235). 

Title:  Defendant  buyer  here  was  not 
precluded  from  recovering  from  plain- 
tiff for  failure  to  furnish  sound  animal 
in  place  of  one  delivered  though  con- 
tract of  sale  stated  that  there  was  no 
warranty  except  as  to  title.  144/486, 
487  (2)  (87  S.  E.  479). 


Verdict:  Under  instruction  limiting  jury 
to  consideration  of  whether  or  not 
there  was  a  breach  of  warranty  ''as 
contended  for  the  plaintiff,*'  jury 
were  not  authorized  to  find  against 
defendants  for  defects  not  existing  at 
the  time  the  warranty  was  made.  20 
App.  798  (2)  (93  S.  E.  541). 
Waive:  Instruction  that  acceptance 
would  be  waiver  of  previously  discov- 
ered defects  was  erroneous  here. 
143/210,  211   (7)    (84  S.  E.  455). 

Where  sale  contract  waived  all  fail- 
ure of  consideration,  no  defects  in 
horse  for  which  note  sued  on  was 
given  could  be  pleaded  in  defense.  17 
App.  448  <1)    (87  S.  E.  608). 

Plea  setting  up  undisclosed  latent 
defect  did  not  show  such  legal  fraud 
as  could  be  pleaded  against  written 
contract  of  sale,  by  which  vendor  de- 
clined to  warrant  soundness  of  horse. 
Id.   448    (2). 

Where  there  was  nothing  in  evi- 
dence to  indicate  that  at  time  second 
note  was  executed  by  purchaser  (about 
five  days  after  first  note  had  been 
given,  and  in  lieu  thereof),  he  had 
discovered  that  horse  was  diseased  or 
worthless,  the  giving  of  the  second 
note  did  not  amount  to  a  waiver  of 
the  defect  complained  of.  20  App.  798 
(3)    (93  S.  E.  541). 

Breach  of  warranty,  express  or  im- 
plied, gives  purchaser  right  to  damages, 
and  even  though  seller  by  his  acts 
might  have  become  liable  for  fraud 
as  well  as  for  breach  of  warranty, 
buyer  may  waive  the  fraud  and  sue 
upon  the  breach  of  warranty.  21  App. 
440  (94  S.  E.  628). 
Water:  Where  petition  alleged  that  war- 
ranty was  that  defendants  would 
guarantee  well  to  be  constructed  on 
plaintiff's  farm  to  be  a  success,  and 
plaintiff  testified  that  no  time  was 
specified  in  the  warranty,  but  it  was 
to  be  long  enough  to  prove  that  well 
would  stay  good  and  all  right,  and 
there  was  no  further  testimony  as  to 
time  for  which  warranty  was  to  con- 
tinue, it  was  error  for  court  to  charge 
on  theory  that  defendants  represented 
that  supply  of  water  would  be  con- 
tinuous and  that  they  would  keep  well 
in  good  condition.  18  App.  323  (89 
S.  E.  350). 
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§  4137.  (§  3557.)  Acceptance,  presumptioii  of  quality. 


Estoppel:  Fact  that  purchaser  after- 
wards gave  notes  for  remainder  of  pur- 
chase price  then  unpaid  would  not  pre- 
vent him  from  setting  up,  by  way  of 
recoupment,  claim  for  damages  based 
on  alleged  deficiency  in  weights  of 
diamonds  purchased,  since  damages 
arose  out  of  original  contract  of  pur- 
chase. 19  App.  125  (2)  (91  S.  E.  214). 
Where  defendant's  testimony  showed 
that  notes  given  to  plaintiff  in  settle- 
ment of  balance  due  on  open  account 
for  purchase  price  of  diamonds  were 
executed  and  delivered  before  defend- 
ant had  discovered,  or  there  had  been 
brought  to  its  attention,  any  reason 
to  investigate,  and  before  it  had  rea- 
sonable opportunity  to  discover  breach 
of  warranty  as  to  weights  of  diamonds 
purchased,  defendant  was  not  estopped 
from  setting  up  claim  for  damages 
because  of  giving  of  notes.  19  App. 
125   (3)    (91  S.  E.  214). 

Evidence:  Error,  in  action  for  price  of 
oil,  to  exclude  written  contract  offered 
by  plaintiff  giving  purchaser  option 
to  return  unsatisfactory  oil  without 
charge  for  any  amount  consumed, 
where  defendant  admitted  that  oil  was 
not  returned  pursuant  to  contract.  15 
App.  107  (1)   (82  8.  E.  665), 

Court  did  not  err  in  declining  to 
permit  one  of  defendants  to  testify,  in 
explanation  of  delay  in  inspecting 
articles  sold  upon  their  arrival  at 
destination,  that  defendants  held  at 
that  time  a  demand  against  plaintiff, 
growing  out  of  former  shipment  under 
same  contract,  and  that  delay  in  in- 
specting shipment  which  was  basis  of 
pending  suit,  until  adjustment  of  exist- 
ing conditions  had  been  reached,  was 
for  that  reason  not  unreasonable.  20 
App.  313  (3)  (93  S.  E.  74). 

Inspection:  Where  law  books  were 
ordered  by  attorneys  and  placed  on 
their  shelves  without  examination,  and 
installments  on  price  paid  for  several 
months,  no  defense  that  books  were 
not  examined  until  part  of  price  had 
been  paid,  when  they  were  found  un- 
suited  for  use  in  local  courts,  and  that 
seller  knew  that  defendants  desired 
them  for  that  purpose.  14  App.  189 
(80  S.  E.  550). 
Provision  in  contract  between  plain- 


tiffs and  defendants,  under  which 
lumber  was  shipped  to  third  persons 
on  orders  from  plaintiffs,  that  '*all 
shipments  are  made  subject  to  inspec- 
tion at  destination,  unless  specifically 
specified  to  the  contrary,  and  with  the 
understanding  that  report  as  rendered 
by  consignee  shall  be  accepted  as 
original  evidence  oi'  such  inspection," 
did  not  render  such  reports  exclusive 
evidence,  or  conclusive  as  to  the  matter 
to  which  they  related.  20  App.  215 
(92  S.  E.  964). 

Court  did  not  err  in  charging  that 
it  was  duty  of  buyers,  upon  arrival  of 
articles  at  their  destination,  to  prompt- 
ly inspect  same  and  either  accept  or  re- 
ject them,  and  if  they  delayed  in- 
spection for  unreasonable  time,  that 
in  law  would  amount  to  an  acceptance, 
and  if  jury  found  that  buyers  delayed 
for  unreasonable  time  in  accepting 
articles  after  their  arrival  at  destina- 
tion, then  buyers  would  be  liable  for 
such  damages  as  sellers  suffered  by 
reason  of  rejection  of  the  articles.  20 
App.  313  (4)  (93  S.  E.  74). 
Knowledge:  Where  purchaser  agreed  to 
inspect  ties  as  they  were  delivered,  and 
he  had  an  opportunity  to  inspect  them, 
if  he  discovered  that  they  were  not 
coming  up  to  contract,  it  was  his  duty 
to  have  notified  the  seller  of  that  fact. 
140/592   (1)    (79  S.  E.  459). 

Purchaser  has  right  to  rely  on  ex- 
press warranty,  and  may  plead  total 
or  partial  failure  of  consideration  on 
account  of  defects  discovered  after  ac- 
ceptance, though  they  would  have  been 
discovered  by  an  examination  before 
delivery.  13  App.  154  (1)  (78  S.  E. 
1023). 

Giving  of  note  for  purchase-price 
will  not  estop  buyer  from  pleading 
failure  of  consideration,  although  note 
was  given  after  discovery  of  defects, 
where  seller  promised  to  repair  the 
same  and  failed  to  do  so.     Id.  154  (2). 

If  vendor  delivered  onion  sets  not 
in  accordance  w^ith  contract  and  this 
amounted  to  such  substantial  non- 
compliance with  contract  as  w^hole, 
vendee  might  rescind  and  refuse  to 
accept  performance  as  to  balance;  but 
if,  with  knowledge  of  defects,  he  re- 
ceived  and   paid    for   goods,    he    could 
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not  rescind.  145/559  (3)  (89  S.  E. 
486). 

Where  property  is  bought  under  im- 
plied warranty  that  it  is  reasonably 
suited  to  use  intended,  acceptance  by 
purchaser  waives  all  defects  discovered 
by  him,  or  which,  by  exercise  of 
ordinary  care  and  prudence,  he  might 
have  discovered,  before  delivery.  22 
App.  441   (96  S.  E.  233). 

Where  a  purchaser,  notwithstanding 
his  full  actual  knowledge  of  defects  in 
article  sold  to  him,  deliberately 
promises  in  writing  to  pay  therefor, 
he  cannot  thereafter  set  up  a  plea  of 
failure  of  consideration  based  upon 
such  defects.  21  App.  194,  196  (94  S. 
E.  83). 

Plea  in  action  on  note  given  for 
purchase  price  of  goods  not  alleging 
that  defects  were  latent  and  concealed, 
and  of  such  character  that  their 
existence  could  not  be  ascertained 
within    thirty    days,    and    that    seller, 

§  4140.  (§  3560.)  Patent  defects. 

Oeueral  warranty  of  soundness  may 
cover  patent  defects  if  so  intended. 
14  App.  215   (1)    (80  S.  E.  680). 

Charge  that  patent  defects  are  not 
covered  by  general  express  warranty, 
unless  intended  to  be  covered,  was 
correct.  24  App.  508  (1)  (lOl  S.  E. 
201). 

Notice:  Charge  that  burden  of  keeping 
premises  in  repair  is  generally  on  land- 
lord, but,  if  in  any  case  tenants  could 
recoup,  as  against  the  rent,  damages 
from   patent   defects   existing  at   time 


knowing  of  such  defects,  fraudulently 
concealed  them  from  defendant,  the 
contract  providing  that  retention  for 
thirty  days  should  constitute  accept- 
ance and  void  all  of  seller  ^s  contracts 
of  warranty,  set  up  no  defense.  21 
App.  634,  636  (1-b)  (94  S.  E.  897). 
Partial  failure:  Where  defendant  in  ac- 
tion on  note  filed  answer  setting  up 
partial  payment  and  partial  failure  of 
consideration,  and  tender  was  made, 
denial  of  new  trial  was  not  error,  as 
defendant  knew  what  he  had  received 
when  he  made  the  partial  payment  and 
the  tender,  though  plea  of  failure  of 
consideration  was  stricken.  18  App. 
629,  630   (1)   (89  S.  E.  1098). 

Issue  of  partial  failure  of  considera- 
tion, raised  by  defendant's  plea  here 
in  action  upon  account  for  grapes 
shipped,  under  appropriate  instruc- 
tions from  court,  should  have  been 
submitted  to  the  jurv.  21  App.  666 
(1)  (94  S.  E.  809). 


of  renting,  and  as  to  existence  of 
which  both  parties  had  equal  oppor- 
tunities of  informing  themselves,  he 
cannot  do  so,  where  landlord  was  not 
notified  to  repair  or  notified  of  a  de- 
fect, was  correct.  24  App.  508  (1) 
(101  S.  E.  201). 
Parol  eyidence  to  show  that  general  ex- 
press warranty  of  soundness  was  in- 
tended to  cover  patent  defects  is  ad- 
missible. 14  App.  215  (1)  (80  S.  E. 
680). 


§  4141.  (§3561.)  Barter  and  exchange 

See     §     4305,     catchword 


Horse-swap:       See     §     4305, 

Horse-swap. 
Petition    here    in    action    for    breach    of 

contract  to  exchange  land  held  erron- 


eously dismissed  on  ground  that  it  set 
forth  no  cause  of  action.  22  App.  484 
(96  S.  E.  333). 


ARTICLE-2. 
Of  Gifts. 


§  4144.  (§  3564.)  Essentials  of  gift. 


Applied.     16  App.  387    (1)    (85  8.  E. 

617). 
Stated.     22    App.    366    (2)    (95   8.   E. 

1005). 


Cliarge:  Evidence,  in  administrator's  ac- 
tion to  recover  property  as  part  of 
decedent 's  estate,  authorized  instruc- 
tions   as    to    essentials    of    gift   under 


Digitized  by 


Google 


1163 


SEVENTH  TITLE— CHAP.  4,  ART.  2.       §§  4145,  4146 


Of   gifts. 


this  section  and  section  4150.     14  App. 
630,  631   (3)  (82  S.  E.  52). 

Delivery  is  essential  element  of  gift.  18 
App.  185  (1)  (89  S.  E.  182). 

Deposit:  Where  deposit-book  issued  by 
savings  bank  is  delivered  with  ap- 
propriate words  of  gift  by  depositor, 
with  intention  to  give  to  person  to 
whom  delivered  the  deposits  entered  in 
the  book,  there  is  a  valid  gift  of  such 
deposits,  without  assignment  or  trans- 
fer in  writing.  23  App.  677  (99  S.  E. 
160). 

Evidence  here  sustained  verdict  for  de- 
fendants in  action  for  injunction  and 
recovery  of  certain  lands,  claimed  by 
them  under  parol  gift.  145/195  (2) 
(88  S.  E.  931). 

In  action  by  purchaser  against  donee 
in  possession  under  claim  of  parol  gift, 
donee's  testimony  that  she  had  stated 
to  attorney  for  donor  and  vendor  in 
his  presence  that  she  had  an  interest 
in  property  and  that  she  would  not 
vacate  was  material  on  issue  as  to 
gift.     147/547   (2)   (94  S.  E.  1007). 

In  action  by  purchaser  to  recover 
house  and  lot  claimed  by  defendant  as 
donee  in  possession  under  parol  gift 
from  vendor  and  donor,  her  husband, 
testimony  of  another,  not  a  party,  that 
she  had  married  vendor  and  donor  and 
had  never  been  divorced  was  irrelevant 
and  immaterial.  147/547,  548  (3)  (94 
8.  E.  1007). 

Evidence  here  was  suflBcient  to  show 
valid  gift.  18  App.  182  (2)  (89  S. 
E.   161). 

Intention  to  give  must  be  expressed.  18 
App.  182  (1)  (89  S.  E.  161). 

Not  essential  in  every  case  that  ex- 
pression of  intention  to  give  be 
synchronous    with    delivery,    for    if    it 


not  other  purpose  in  delivery  than  to 
no  other  purpose  in  delivery  than  to 
eflfectuate  definite  intention  expressed 
in  past  in  anticipation  of  future  de- 
livery, delivery  would  complete  the 
gift.  18  App.  182,  183  (5)  (89  S.  E. 
161). 

To  make  a  valid  gift  there  need  be 
only  a  present  intention  to  give  and 
a  complete  renunciation  of  right  by 
the  giver  over  the  thing  given,  and 
full  delivery  of  possession  as  a  gift. 
18  App.  182*,  183  (5)  (89  S.  E.  161). 
Parol  gift:  Where  one  claims  parol  gift 
of  land,  he  must  show  valuable  im- 
provements on  faith  of  gift  during 
donor  *8  life  to  establish  equitable  title. 
144/717,  718  (3)   (87  S.  E.  1030). 

Gift  of  money  represented  by  time 
certificate  will  not  be  defeated,  if  cir- 
cumstances indicate  that  omission  to 
reduce  to  writing  evidence  of  trans- 
fer of  legal  title  was  due  to  ignorance, 
accident,  or  mistake.  18  App.  182,  183 
(3)  (89  S.  E.  l&l). 

Jury  trying  claim  case  is  not  re- 
quired to  find  that  personal  property  in 
dispute  is  not  subject  to  levy,  when 
claimant  ^s  title  rests  entirely  upon 
proof  of  parol  gift  from  her  hus- 
band of  personalty  not  shown  to  have 
been  delivered  to  her,  and  which  at 
time  of  alleged  gift,  as  well  as  at  date 
of  levy,  was  in  possession  of  another, 
acting  as  agent  for  the  husband.  18 
App.  185  (2)  (89  S.  E.  182). 
Title:  Where  husband  makes  ^gift  of  a 
chattel  to  his  wife  and  afterwards 
takes  possession  of  the  same,  he  can- 
not, in  suit  in  trover  trought  by  wife, 
set  up  title  in  third  person  at  time 
gift  was  made.  13  App.  401  (79  S.  E. 
230). 


§  4145.  (§  3565.)  Acceptance  of  gift. 

Cited.    18  App.  185,  186  (89  S.  E.  182).  be    implied. 

Implied     acceptance:       Acceptance     by  E.  161). 

donee,  being  generally  presumed,  may 

5;  4146.  (§  3566.)  Eflfect  of  written  deed. 


18    App.    182    (1)    (89   S. 


Consideration:  Refusal  of  charge  that 
promissory  note  under  seal  miay  be 
subject  of  valid  gift,  as  between  maker 
and  payee,  and  needs  no  other  or 
further  consideration  was  not  error. 
23  App.  569   (1-a)   (99  S.  E.  57). 


Title:  After  deed  of  gift  to  grantor  ^s 
daughter  in  fee  simple,  subsequent 
deed,  not  made  to  correct  mistake  or 
change  description,  did  not  affect 
rights  previously  conveyed,  though  it 
provided     that     conveyance     was     to 
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daughter  and  "heirs  of  her  body  after 
her  death."  144/318  (2)  (87  S.  E. 
22). 

Where  mother  conveyed  land  to 
daughter  and  deed  was  recorded,  and 
grantor  later  conveyed  to  same 
grantee  the  same  land  by  deed  of  gift, 
reserving  life  estate  as  to  portion  of 
land,  and  there  was  attested  entry 
on  back  of  deed  that  on  death  of 
grantee  without  children  title  should 
revert  to  grantor's  heirs,  and  grantee 
died  intestate  without  children,  prop- 
erty* descended  to  her  husband  and  not 

§  4147.  (§  3567.)  Delivery. 

Applied.      16   App.   387    (1)    (85   S.   E. 

617). 
Stated.      22    App.    366    (2)    (95    S.    E. 

1005). 
Evidence:      Though    delivery    of    article 
given  must  be  proved,  it  may  be  proved 
by  circumstantial  as  well  as  direct  evi- 
dence.   18  App.  182  (1)  (89  S.  E.  161). 

Declarations  of  donor  made  after 
time  of  alleged  gift,  if  admissible  at 
all  to  disprove  gift,  are  of  little  pro- 
bative value  if  jury  is  convinced  by 
competent  evidence  that  donor  intended 
to  deliver  and  did  actually  deliver 
symbol,  of  property  which  stood  in  lieu 
of  the  chattel,  and  merely  omitted 
some  formal  act  by  which  renunciation 
and  transfer  of  ownership  is  usually 
effected.  18  App.  182,  183  (4)  (89  S. 
E.  161). 

Proof  of  language  indicating  parol 
gift  of  personalty,  followed  by  con- 
versations in  which  proposing  donor 
used  language  to  alleged  donee  con- 
firmatory of  alleged  previous  gift  does 
not,  without  more,  compel  finding  that 
there  was  even  constructive  delivery. 
18  App.  185  (1)   (89  8.  E.  182). 

Evidence  that  grandfather,  whose 
grandchild  lived  in  house  with  him, 
had  stated  that  he  had  given  to  such 


to  heirs  of  grantor.  145/448  (89  S. 
E.  410). 

If  husband  buys  land  and  causes 
deed  to  his  wife  to  be  executed  by 
vendor,  such  conveyance  will  amount 
to  gift  of  land  by  husband  to  wife, 
and  will  operate  to  vest  title  in  her. 
147/37  (1)   (92  S.  E.  863). 

Where  husband  who  bought  land 
caused  deed  to  his  wife  to  be  executed 
by  vendor,  mere  fact  of  surrender  of 
deed  by  wife  to  husband,  and  its 
destruction,  will  not  operate  to  divest 
title  of  wife.  147/37  (2)  (92  S.  E. 
863). 


grandchild  certain  heifer,  and  heifer 
continued  to  remain  on  premises  and  in 
the  lot  of  donor  where  both  donor  and 
donee  resided,  donee  and  his  wife  work- 
ing for  donor,  is  sufficient  to  authorize 
inference  that  subject  matter  of  al- 
leged gift  was  delivered  to  donee,  and 
that  donor  parted  with  title  and  re- 
linquishes all  ownership  over  property, 
thereby  constituting  valid  gift.  24 
App.  174  (1)  (100  8.  E.  229). 
Intention:  Not  essential  in  every  case 
that  expression  of  intention  to  give 
be  synchronous  with  delivery,  for  if 
it  be  plain  that  there  could  have  been 
no  other  purpose  in  delivery  than  to 
effectuate  definite  intention  expressed 
in  past  in  anticipation  of  future  de- 
livery, delivery  would  complete  the 
gift.  18  App.  182,  183  (5)  (89  8.  E. 
161). 

Manual  delivery:  While  delivery  is  es- 
sential to  valid  gift  of  personalty, 
actual  manual  delivery  is  not  required. 
24  App.  174  (1)   (100^8.  E.  229). 

PossesBion:  Mere  fact  that  donee  of 
personalty  allows  possession  of  prop- 
erty to  remain  with  donor  will  not 
necessarily  defeat  the  gift.  24  App. 
174   (1)    (100  8.  E.  229). 


S  4150.  (g  3570.)  Presumption  of  gifts. 


Applied.  16  App.  387  (1)  (85  8.  E. 
617). 
Oliarflro:  Evidence,  in  administrator  *s  ac- 
tion to  recover  property  as  part  of 
decedent's  estate,  authorized  instruc- 
tions   as    to    essentials    of    gift    under 


14  App. 


this  section  and  section  4144. 
630,  631  (3)  (82  8.  E.  52). 
Scope:  This  section  applies  only  where 
there  is  a  delivery,  or  where  donee  is 
in  exclusive  possession.  18  App.  185, 
187   (89  8.  E.  182). 
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§  4151.  (§  3571.)  Presumption  of  gift. 


Applied.      16  App.   387    (1)    (85   S.  E. 
617). 

Oliarge  here,  while  objectionable,  when 
standing  alone,  as  not  sufficiently  stat- 
ing the  rule  laid  down  in  this  section, 
was,  when  considered  in  connection 
with  the  entire  charge,  properly  quali- 
fied.    140/380  (1)   (78  S.  E.  928). 

Partial  blending  of  this  section  and 
section  4634,  though  likely  to  be  mis- 
leading, plaintiff  in  error  here  not  in- 
jured, the  only  effect  being  to  place 
a  heavier  burden  on  plaintiff  than  the 
law  imposes.    Id.  380  (2). 

Consent  of  wife,  before  expiration  of 
seven  years,  to  purchase  of  small  part 
of  land  by  her  husband  from  her 
father,  while  a  circumstance  to  be  con- 
sidered, is  not  as  matter  of  law,  incon- 
sistent with  claim  of  gift,  that  she 
had  not  disclaimed  title,  and  that  there 
had  not  been  a  claim  of  dominion  bv 


the  father  acknowledged  by  the  donee. 
140/380   (3)    (78  S.  E.  928). 

Evidence  to  effect  that  alleged  donor 
had  said,  in  conversation  with  witness 
before  buying  land  in  controversy, 
that  he  wanted  to  buy  a  home  for  both 
his  children,  and  that  donor  gave  the 
land  to  the  alleged  donee,  not  objec- 
tionable as  being  irrelevant.  140/380, 
381    (6)    (78  S.   E.  928). 

Possession:  Allegation  of  possession  for 
statutory  period  is  supported  by  proof 
of  possession  by  donee  for  part  of 
period  and  by  her  tenants  for  the  re- 
mainder, even  though  one  of  the 
tenants  was  father  of  donee,  where 
father  actually  paid  rents  to  donee 
and  recognized  her  as  his  landlord. 
140/380,  381   (5)  (78  S.  E.  928). 

Scope:  This  section  applies  only  where 
there  is  a  delivery,  or  where  donee  is 
in  exclusive  possession.  18  App.  185, 
187   (89  S.  E.   182). 


§  4154.  (g  3574.)  Donatio  causa  mortis. 


Applied.  16  App.  387  (1)  (85  S.  E. 
617). 
Certificate:  Where  intestate,  having  time 
certificate  of  deposit  in  bank,  dated 
February  27,  1912,  caused  to  be  writ- 
ten thereon,  "It  is  understood  and 
agreed  this  deposit  to  go  to  E.  and  H. 
each  an  equal  share,  to  be  paid  to  them 
at  the  ages  of  19  years,  in  case  of  the 
death  of  [intestate],  without  court 
proceedings  whatever,'*  and  retained 
possession   of  such  certificate,  and   de- 


cedent personally  collected  interest 
due  on  certificate  on  July  13,  1912,  and 
did  not  sign  notation  on  certificate, 
and  died  unexpectedly,  July  29,  1912, 
there  was  no  gift  in  contemplation  of 
death.  18  App.  418  (1,  2)  (89  S.  E. 
492). 
Creditors:  As  against  rights  of  creditors, 
law  with  reference  to  gifts  causa  mor- 
tis is  identical  with  law  as  to  other 
gifts.     23  App.  677,  682  (99  S.  E.  160). 


CHAPTER  5. 
Of  Title  by  Escheat  and  Forfeiture. 

§  4160  (a).  No  escheat  in  what  cases.  [If  there  shall  now  or  here- 
after be  any  property  in  this  State  in  the  hands  of  an  administrator  or  es- 
eheator  to  which  the  husband  or  wife  or  adopted  child  of  the  deceased 
was  an  heir,  but  such  widow,  husband,  or  adopted  child,  before  receiving 
possession  of  said  property,  has  died  intestate  in  respect  thereto  and  with- 
out ascertainable  heirs,  such  property  shall  not  escheat  to  the  State,  in 
case  there  be  heirs  of  the  blood  of  such  deceased  person,  but  shall  be  held 
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to  belong  to  the  persons  who  would  have  inherited  the  same  had  such 
marriage  or  adoption  not  occurred.] 

Acts  1917,  p.  101. 

§  4160  (b).  Reduction  of  property  to  cash.  Ascertainment  of  non-exist- 
ence of  person.  [Such  property  shall  be  reduced  to  cash  by  such  admin- 
istrator or  escheator  under  existing  laws;  the  non-existence  of  such  wife, 
husband  or  adopted  child,  or  of  the  heirs  of  the  same,  may  be  ascertained 
by  advertisement  as  provided  in  case  of  escheats ;  and  should  such  not  ap- 
pear, the  fund  shall  be  paid  over,  less  the  expenses  of  the  proceedings,  as 
above  provided.] 

Acts  1917,  p.  101. 


CHAPTER  6. 
Of  Title  by  Prescription. 
4163.  (§  3583.)  Title  by  prescription. 


HomeBtead:  Fact  that  purchaser  under 
deed  of  homestead  had  acquired  title 
by  prescription  as  against  widow  of 
homesteader,  would  not  cause  title  by 
prescription  to  run  against  minor  son 
of  homesteader,  it  not  appearing  that 
prescription  ripened  prior  to  death  of 
husband.     147/450   (94  S.  E.  578). 


Statute  of  limitations  does  not  apply  to 
action  by  heirs  to  recgver  land  from 
daughter  of  deceased  administrator 
who  had  held  possession  for  twenty 
years  and  never  administered  it,  de- 
fendant knowing  the  facts.  146/81 
(90  S.  E.  710). 


§  4164.  (§  3584.)  Adverse  possession. 

stituted  reversible  error.     147/498,  499 
(5)   (94  S.  E.  759). 
Continuous:   Erection  and  occasional  use 


Applied.     147/654,  656  (95  S.  E.  211). 
Cited.     143/497,  501    (85  S.  E.  742). 
Stated.     144/210    (1)    (87  S.   E.   7). 

Abandonment  of  possession  after  pre- 
scriptive title  has  matured,  not  defeat 
title.     140/297  (4)  (78  S.  E.  846). 

Actual  possession:  Actual  adverse  pos- 
session of  lands  under  color  of  title  for 
twenty  years  will  give  title  by  pre- 
scription against  everyone,  except  the 
State  and  persons  laboring  under  dis- 
ability.    147/5.  6   (4)    (92  S.  E.  514). 

Bond  for  title:  Seven,  years  bona  fide 
adverse  possession  under  bond  for  title 
with  some  purchase  money  unpaid 
gives  good  prescriptive  title  against 
everybody  but  obligor  and  his  privies, 
though  maker  of  bond  has  no  title. 
144/497   (2)    (87  S.  E.  665). 

Charge  that  actual  possession  of  prop- 
erty for  period  of  seven  years  under 
color  of  title  gives  party  a  good  title, 
did  not  suflBciently  state  essential 
provisions    of    this    section,    and    con- 


of  pen  for  cattle  or  hogs,  ten  feet 
square,  on  lot  of  wild  land  containing 
490  acres,  and  using  land  at  intervals 
as  range  for  cattle,  and  cutting  of 
small  quantity  of  timber  therefrom,  by 
one  who  claims  under  color  of  title, 
is  not  such  possession  as  affords  basis 
for  title  by  prescription.  147/55  (la) 
(92  S.  E.  892). 

Deed  should  be  admitted  in  action  in- 
volving title  to  land  claimed  by  pre- 
scription when  shown  to  cover  any  part 
of  land  in  controversy,  or  should  be 
rejected  if  such  materiality  is  not 
shown.     146/439  (2)   (91  S.  E.  407). 

Evidence:  While  a  paper  given  by  one 
in  possession  of  a  portion  of  land  to 
another,  who  claimed  it  as  a  whole, 
agreeing  to  surrender  it,  would  not 
amount  to  color  of  title  on  behalf  of 
the  latter,  it  would  tend  to  show  that 
the    person    so    in    possession    did    not 
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hold  adversely  to  such  claimant.     141/ 
27,  28  (3-a)   (80  S.  E.  4©1). 

Evidence  that  mother  ^s  request  that 
son  be  permitted  to  remain  on  land 
while  he  lived  was  communicated  to 
persons  interested,  and  that  they  there- 
fore delayed  suit,  was  admissible  to 
show  that  the  son's  possession  was  not 
adverse.     143/7,  8  (5)   (84  S.  E.  58). 

Evidence  here  was  insuflScient  to 
demand  finding  that  defendant  had 
prescriptive  title  to  land.  143/31  (2) 
(84  S.  E.  55). 

Where  court,  in  complaint  for  land, 
confined  issue  before  jury  to  one  ques- 
tion which  was  controlling  under  the 
facts,  namely,  proof  of  bona  fide,  con- 
tinuous possession  by  plaintiflfs  under 
their  vendor's  deed  for  seven  years, 
etc.,  admission  of  documentary  evi- 
dence of  doubtful  relevancy,  such  as 
annual  return  of  administrator  of  in- 
testate under  whom  defendant  claimed 
as  heir  at  law,  certain  deeds  from  pred- 
ecessors in  title,  etc.,  was  harmless 
error.  148/90  (1)  (95  S.  E.  994). 
Execution  sale:  Possession  of  plaintiff 
in  fi.  fa.,  acquired  under  a  void  sher- 
iff's sale,  did  not  constitute  such  ad- 
verse possession  as  would  afford  basis 
for  prescription  as  against  equitable 
owner.  142/237,  239  (2-b)  (82  8.  E. 
649). 
Fraud:  Presumption  of  good  faith  arises 
from  adverse  possession,  and  direct 
evidence  of  bona  fides  is  not  required. 
142/245   (2)    (82  S.  E.  662). 

Where  there  was  evidence  that  a 
prescriber,  with  whom  defendant  con- 
nected his  claim  of  title,  entered  and 
held  possession  for  the  requisite  period 
as  grantee  in  a  deed  purporting  to  be 
based  on  a  valuable  consideration,  it 
was  not  necessary  that  he  prove  good 
faith  of  the  prescriber.  Id. 
Hostile  possession  of  prescriber  must  be 
shown.     140/353,  359  (78  S.  E.  906). 

As  long  as  person  who  is  in  posses- 
sion of  property  of  another,  using 
same    for    owner's    benefit,     recognizes 

§  4165.  (§  3585.)  Actual  possession. 

Cited:    147/15   (2)    (92  S.  E.  531). 
Charge:    Where  plaintiff's  intestate  was 
never   in  actual  possession  of  land  in 
dispute,    and    there    was    evidence    to 
show  that  defendants  and  their  pred- 


latter's  ownership,  no  lapse  of  time 
will  bar  owner  from  asserting  his  title 
as  against  person  in  possession.  149/ 
475,  476  (4)   (100  S.  E.  635). 

Notice:  Before  lapse  of  time  will  be  bar 
to  owner  of  land  it  must  appear  that 
person  in  possession  has  given  notice, 
or  there  must  be  circumstances  shown 
which  would  be  equivalent  to  notice 
to  owner  that  person  in  possession 
claims  adversely  to  him,  and  statute 
begins  to  run  from  date  of  such  notice. 
149/475,  476  (4)   (100  S.  E.  635). 

Permissive  possession:  This  section  does 
not  mean  that  possession  may  not 
originate  in  permission,  and  telegraph 
company,  which  built  its  line  over 
right  of  way  of  railroad  company  un- 
der parol  license,  by  maintaining  same 
for  from  20  to  50  years  under  claim 
of  right,  acquired  prescriptive  right. 
227  Fed.  276  (2). 

Squatter:  Mere  squatter  on  lot  of  land, 
without  color  of  title  or  claim  of  right, 
can  not  defeat  title  of  true  owner  by 
conveying  land  to  other  persons  who 
have  full  knowledge  of  nature  and 
character  of  property,  although  they 
may  have  been  in  possession  for  seven 
years  under  such  title.  146/362  (1) 
(91   S.   E.   113). 

Taxes:  Where  it  was  admitted  that  son 
of  plaintiff's  intestate,  under  whom  de- 
fendant's intestate  claimed,  had  paid 
taxes  on  land  in  dispute  at  a  certain 
valuation,  **as  shown  in  the  digest," 
State  and  county  tax  receipts  to  such 
persons  were  admissible  on  issue  of 
adverse  possession.  143/7,  8  (9)  (84 
S.   E.  58). 

Tax  receipts  shown  to  be  for  or  to 
include  taxes  on  a  property  in  dispute 
are  admissible,  but  receipts  not  shown 
to  include  payments  are  incompetent. 
Id. 

Tenant:  Possession  of  one  as  mere  tenant 
of  another  will  not  afford  him  a  basis 
for  prescription.  142/237,  240  (2-c) 
(82  S.  E.  649). 


ecessors  in  title  were  in  actual  pos- 
session during*  any  period  of  plaintiff's 
constructive  possession  court,  on  re- 
quest, should  have  charged  that  actual 
possession  by  one  person  claiming  land 
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is  inconsistent  with  constructive  pos- 
session of  same  land  by  another  claim- 
ant.    148/721,  723   (8)   (98  S.  E.  543). 

Charge  here  was  not  erroneous  in 
that  it  excluded  from  jury  certain  evi- 
dence of  possession  by  occupancy  and 
cultivation  of  particular  parts  of  land 
in  dispute  included  within  general  en- 
closure referred  to  by  judge  in  his 
charge.  148/721,  723  (10)  (98  S.  E. 
543). 
Evideiice:  Where,  in  suit  to  enjoin  cut- 
ting of  timber  on  realty,  both  parties 
relied  upon  prescriptive  title,  plaintiff 
contending  that  land  in  dispute  was 
part  of  her  land,  and  defendants  con- 
tending that  land  was  part  of  their 
tract  and  that  they  and  predecessors  in 
title  had  been  in  actual  possession,  it 


was  competent  to  show  by  witness  for 
plaintiff  who  had  testified  that  during 
period  of  defendants'  actual  possession 
plaintiff's  lessees  had  cut  timber  on 
all  of  plaintiff's  tract  that  such  lessees 
did  not  cut  timber  on  land  in  dispute. 
148/721,  722  (3)   (98  S.  E.  543). 

Possession:  Where  two  persons  claim 
actual  possession  he  is  deemed  in  pos- 
session who  has  legal  title.  142/448, 
449  (6)   (83  S.  E.  200). 

Time:  Entry  and  adverse  possession  in 
1909  of  vendee  from  purchaser  at 
sheriff's  sale,  and  cutting  by  him  of 
most  of  timber  under  color  of  title 
within  seven  years  of  date  of  bringing 
of  action,  would  not  ripen  into  pre- 
scriptive title  in  1914,  when  suit  was 
brought.     147/55  (1-b)   (92  S.  E.  892). 


§  4166.  (§  3586.)  Constructive  possession. 


Adjacent  owners:  Where  adjacent  own- 
ers are  in  constructive  possession,  no 
prescription  can  arise  in  favor  of  ei- 
ther.    142/448,  449  (6)   (83  S.  E.  200). 

Deed:  Actual  possession  of  part  of  land 
described  in  plaintiff's  deed  here  ex- 
tended by  construction  to  confines  of 
the  tract.     144/445   (3)   (87  S.  E.  413). 

Distinct  tracts:  Where  partitioners  as- 
signed to  distribute  several  distinct, 
lots  of  land,  two  of  which  were  con- 
tiguous, but  not  described  as  single 
body,  possession  of  one  contiguous  lot 
could  not  be  executed  by  construction 


over  other,  so  as  to  make  such  posses- 
sion adverse  to  true  owner.  143/756 
(85- S.  E.  917). 
Lots:  Where  description  in  deed  does 
not  cover  single  tract,  court  will  not 
select  lots  from  different  divisions  of 
description  and  treat  them  as  consti- 
tuting tract  comprising  contiguous  land 
lots,  80  as  to  apply  to  them  the  rule 
of  constructive  possession,  while  treat- 
ing other  lots  as  forming  no  part  of 
contiguous  tract.  142/725  (1)  (83  S. 
E.  683). 


§  4167.  (§  3587.)  Possession  extends  to  what  bounds. 


Record:  This  section  has  no  application 
eo  record  of  partition  proceeding,  and 
especially  where  that  proceeding  is  im- 


properly recorded  for  lack  of  judgment 
of  confirmation  of  return  of  commis- 
sioners.    143/756,  762  (85  S.  E.  917). 


4168.  (§  3588.)  Possession  for  twenty  years  gives  title. 


Cited.  143/557,  559  (85  S.  E.  754). 
Stated.  142/448,  453  (83  S.  E.  200). 
Charge  of  this  section  in  processioning 
proceeding  though  inapplicable,  was 
not  injurious  to  losing  party,  as  issue 
formed  by  a  protest  is  not  of  title  but 
of  boundary.  140/245  (3)  (78  S.  E.| 
905). 

Where  evidence  of  adverse  holding 
was  that  it  existed  more  than  20  years, 
improper  use  of  word  "more"  in 
charges  on  the  prescriptive  period  was 
harmless.     144/311    (2)   (87  S.  E.  20). 

Where  party  relies  upon  prescription 
based    upon    sections    4168    and    4169, 


court  should  not,  in  charge,  so  confuse 
the  two  sections  as  to  state  in  effect 
that,  in  order  to  acquire  prescri])tion 
under  color  of  title,  possession  relied 
on  as  basis  of  such  prescription  must 
be  actual  possession  of  the  whole  tract. 
148/721,  723  (12)  (98  S.  E.  543). 
Color  of  title:  Mere  form  of  deed  un- 
executed does  not  constitute  color  of 
title.     143/7,  8  (8)   (84  S.  E.  58). 

Actual  adverse  possession  of  lands 
under  color  of  title  for  twenty  years 
will  give  title  by  prescription  against 
everyone,  except  the  State  and  persons 
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laboring    under    disability.        147/5,    6 
(4)    (92  S.  E.  514). 

Evidence  here  authorized  finding  setting 
up  prescriptive  title  in  favor  of  plain- 
tiff.    147/204  (3)    (9.3  S.  E.  205). 

There  was  no  evidence  here  to  au- 
thorize charge  of  prescriptive  title 
acquired  by  twenty  years  adverse  pos- 
session.    148/206   *(96   S.    E.    1.30). 

Presumption:  Doctrine  of  title  by  pre- 
scription is  founded  on  presumption  of 


right  by  grant  of  license  to  the  ease- 
ment, after  twenty  years  of  uninter- 
rupted adverse  enjoyment.  To  au- 
thorize presumption  from  possession 
alone,  enjoyment  must  not  only  be  un- 
interrupted for  the  space  of  twenty 
years,  but  it  must  be  exclusive  and 
adverse,  under  claim  and  assertion  of 
right,  and  not  by  consent  or  favor  of 
another  claimant  or  owner.  140/353, 
359   (78  S.  E.  906). 


4169.  (§  3589.)  Possession  for  seven  years  gives  title,  when. 


Applied.     147/654,  656  (95  S.  E.  211). 
Stated.     142/448,  453  (83  S.  E.  200). 
Administrator:         Administrator's    deed 
without  order  of  sale  is  admissible  as 
color  of  title.     142/448,  449  (3)   (83  S. 
E.  200). 

In  suit  wherein,  after  suggestion  of 
defendant's  death  and  amendment,  his 
administrator  was  made  party  de- 
fendant and  a  party  individually,  his 
individual  plea  setting  up  title  to  part 
of  land  in  himself  under  deed  executed 
by  intestate  three  years  before  institu- 
tion of  suit,  and  possession  thereun- 
der for  more  than  seven  years  before 
he  was  made  party  defendant,  showed 
prescription  in  his  favor  as  to  part 
claimed  by  him  individually  until  he 
was    made    party    defendant.     148/840 

(1)  (98  8.  E.  471). 
Administrator's  deed   duly  executed 

and  recorded,  reciting  order  to  sell, 
sale,  and  valuable  consideration,  and 
conveying  certaii}  lot,  except  widow's 
dower,  and  certain  other  land,  was 
notice  to  subsquent  purchasers  that 
vendee  and  those  who  held  under  him 
took  only  the  last  mentioned  land; 
and  one  who  acquired  possession  of  en- 
tire lot  under  pretended  claim,  includ- 
ing remainder  in  dower,  would  acquire 
no  title  to  such  remainder  as  against 
heirs  at  law,  who  sue  in  ejectment  for 
such  remainder  within  seven  years 
from  date  of  death  of  tenant  in  dower. 
147/315,  316  (2-b)  (93  S.  E.  895). 
Bond  for  title:  Seven  years  bona  fide 
adverse  possession  under  bond  for  title 
with  some  purchase  money  unpaid  gives 
good  prescriptive  title  against  every- 
body but  obligor  and  his  privies,  though 
maker  of  bond   has  no    title.     144/497 

(2)  (87  S.  E.  665). 

Where  purchaser  of  bond  for  title 
had    no   notice   of   equities    of   former 


owner,    bond    would    furnish    color    of 
title.     145/397   (89  S.  E.  3.34). 

Bond  for  title  is  color  of  title,  and 
possession  thereunder,  with  part  pay- 
ment of  purchase  money,  is  adverse 
against  all  except  maker  of  bond.  268 
Fed.  784  (3). 
Charge:  Evidence  for  plaintiff  showing 
title  in  intestate,  as  alleged  in  peti- 
tion, and  defendant  relying  on  her  as- 
sertion that  she  had  acquired  title  by 
prescription,  not  error  to  so  charge  jury 
as  to  place  on  defendant  burden  of  es- 
tablishing by  preponderance  of  evi- 
dence the  prescriptive  title  asserted. 
140/240  (3)   (78  S.  E.  909). 

Where  evidence  showed  that  de- 
fendant setting  up  prescriptive  title 
did  not  have  possession  under  color  of 
title  charge  on  subject  of  possession 
under  color  of  title  was  not  injurious 
to  him,  even  though  the  same  was  not 
strictly  accurate.     Id.  240  (5). 

Charge  submitting  question  whether 
defendant  had  been  in  possession  for 
seven  years  was  erroneous,  as  exclud- 
ing from  consideration  evidence  of  pos- 
session by  defendant 's  predecessors. 
143/563  (2)   (85  S.  E.  856). 

Error  in  charge  excluding  defend- 
ant's claim  under  possession  by  his 
predecessor  not  cured  by  charge  that 
his  possession  could  be  tacked  onto 
those  under  whom  he  claimed.     Id. 

Where  two  defendants  in  action  for 
land  claimed  by  prescription  by  pos- 
session under  same  deed,  and  court 
charged  that  actual  fraud  would  de- 
feat prescription,  verdict  for  one-half 
the  land,  implying  finding  that  there 
was  no  fraud,  made  error  harmless  as 
against  plaintiff.  145/320  (3)  (89  S. 
E.  206). 

Charge  that  seven  years'  adverse 
possession  under  tax  deed,  though  void. 
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would  ripen  into  title,  was  not  erro- 
neous, as  incorrect  statement  of  law 
applicable  to  facts  of  case.  145/438, 
4:i9  (4)   (89  S.  E.  427). 

Where,  in  ejectment  suit,  court 
charged  that  issue  was  whether  de- 
fendant had  shown  prescriptive  title 
for  seven  years  or  more,  further  in- 
structions as  to  defendant's  burden  of 
proof  and  as  to  character  of  posses- 
sion required,  if  desired,  should  have 
have  been  requested  in  writing.  146/ 
600  (1)  (91  8.  E.  682). 

Charge  that  actual  possession  of 
property  for  period  of  seven  years  un- 
der color  of  title  gives  party  a  good 
title,  did  not  suflBciently  state  essen- 
tial provisions  of  this  section,  and  con- 
stituted reversible  error.  147/498, 
499   (5)    (94  S.  E.  759). 

Charge  here  was  erroneous  as  un- 
duly restricting  period  within  which 
defendants  were  authorized  to  pre- 
scribe. 148/721,  723  (11)  (98  S.  E. 
243). 

Where  party  relies  upon  prescrip- 
tion based  upon  sections  4168  and 
4169,  court  should  not,  in  charge,  so 
confuse  the  two  sections  as  to  state 
in  effect  that,  in  order  to  acquire  pre- 
scription under  color  of  title,  posses- 
sion relied  on  as  basis  of  such  prescrip- 
tion must  be  actual  possession  of  the 
whole  tract.  148/721,  723  (12)  (98  S. 
E.  .543). 
Color  of  title:  Verdict  and  decree  which, 
properly  construed,  did  not  purport  to  . 
find  title  in  a  party  or  to  vest  such 
j>arty  with  the  title,  did  not  amount  to 
color  of  title.  140/240  (4)  (78  S.  E. 
909). 

Sheriff's  deed  executed  to  pur- 
chaser at  tax  sale  is  good  as  color  of 
title,  though  not  accompanied  by  tax 
fi.  fa.  under  which  land  was  sold.  140/ 
610   (2)    (79  S.  E.  466). 

Where  a  recorded  instrument  stated 
that  the  signer  had  sold  certain  land 
for  which  he  had  not  been  paid,  that 
he  gave  notice  of  a  ** bonder's  lien," 
that  on  payment  of  a  certain  sum  by 
a  <'ortain  person  ho  relinquished  all  his 
equitable  interest  in  said  land  and 
bound  himself  not  to  interfere  with 
the  last-named  person 's  title,  was  not 
admissible  as  color  of  title.  141/27 
(2)   (80  S.  E.  461). 


A  lien  is  not  a  title,  and  a  transfer 
thereof  does  not  purport  to  convey  the 
title  to  the  land  or  amount  to  color  of 
title.     Id.  27,  28  (2a). 

Lease  of  all  land  **  connected  with 
and  appertaining  to"  or  ** owned  by" 
the  lessor,  under  which  defendant 
claimed,  held  admissible,  where  it  was 
shown  that  the  land  in  controversy 
was  thus  connected  or  owned  by  the 
lessor.     Id.  27,  28  (4). 

A  writing  which  upon  its  face  pro- 
fesses to  pass  title  to  realty  but  does 
not  do  so  is  sufficient  to  constitute 
color  of  title.     Id.  27,  29   (6). 

Conveyance  by  one  having  mere 
color  of  title,  but  who  never  takes  pos- 
session, creates  no  color  of  title  in  the 
grantee,  additional  to  that  arising  from 
a  conveyance  to  him.     Id.  27,  29  (7). 

One  can  not,  by  making  a  grant, 
create  color  of  title  in  favor  of  him- 
self, though  he  may  do  so  in  favor 
of  his  grantee.     Id.  27,  29  (7-b). 

Color  of  title  to  one  person  who 
never  takes  possession  but  subseqently 
conveys  to  another,  without  referring 
to  the  former  conveyance,  is  not  color 
of  title  to  such  person;  the  conveyance 
from  his  grantor  being  his  color  of  title 
in  an  action  to  recover  land.  141/65 
(lb)    (80  8.  E.  462). 

Return  of  partitioners,  adopted  by 
distributees,  constituted  color  of  title, 
on  which  distributee  could  base  pre- 
scriptive title.  143/756  (5)  (85  8.  E. 
917). 

Where  intestate  land  vested  in  his 
widow  and  children  as  tenants  in  com- 
mon, and  widow  sells  land  after  chil- 
dren become  of  age,  and  purchaser  en- 
ters into  possession  under  written  evi- 
dence of  title  and  holds  for  more  than 
seven  years,  he  acquires  prescriptive 
title  against  children  and  their  father's 
administrator  appointed  43  years  after 
his  death.  144/497,  498  (5)  (87  8.  E. 
665). 

Deed  made  by  heirs  of  decedent 
conveying  decedent's  land  to  trustee 
for  purpose  of  giving  effect  to  unex- 
ecuted will,  by  which  decedent  in- 
tended to  make  another  beneficiary  of 
his  bounty  was  not  color  of  title  on 
which  to  base  adverse  possession  as 
against  heir  who  did  not  join  in  such 
deed.     145/771  (89  8.  E.  830). 
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Deed  purporting  to  have  been  ex- 
ecuted by  attorneys  in  fact  is  admis- 
sible as  color  of  title,  although  power 
of  attorney  be  not  produced.  146/721 
(.•{)  (92  8.  E.  67). 
Description:  Deed  is  not  admissible  as 
evidence  of  color  of  title  unless  de- 
scription is  suflSciently  certain  to  sat- 
isfy requirements  of  conveyance.  143/ 
727  (3)   (85  8.  E.  874). 

Deed  purporting  to  convey  tract  of 
laud  in  stated  land  district  of  named 
county,  as  being  **that  portion  of  lot 
No.  112  lying  in  the  southwest  corner, 
all  that  portion  of  the  south  side  of  a 
certain  little  branch  running  across  the 
corner  of  said  lot,  containing  40  acres, 
more  or  less, '^  is  not  defective  as  con- 
veyance of  title  or  as  color  of  title, 
if  it  be  shown  by  extrinsic  proof  that 
at  date  of  conveyance  a  stream  did 
traverse  the  southwestern  corner  of 
the  lot.     147/17  (2)   (92  8.  E.  538). 

In  absence  of  such  proof  deed  was 
ineffective  as  conveyance  of  title  or 
as  color  of  title.     Id.  17  (3). 

Instrument  in  form  of  bond  for  title, 
containing  following  description  only: 
** forty  acres  of  land  commencing  at 
the  northeastern  corner  and  running  to 
Bear  Creek  west  then  Bear  Creek  be- 
ing the  line  to  the  original  west  line 
being  lot  No.  (389)  three  hundred  and 
eighty-nine  in  the  9th  district  of  said 
county,  ^^  is  inadmissible  as  color  of 
title,  because  description  is  too  vague 
and  indefinite  and  insufficient  to.  iden- 
tify any  particular  tract  of  land,  the 
entire  lot  in  this  instance  containing 
490  acres.     149/610  (1)  (101  8.  E.  535). 

If  instrument  relied  on  as  color  of 
title  of  color  be  fatally  defective  in 
description  of  premises,  actual  oc- 
cupancy of  a  part  can  not  be  adverse 
to  extent  of  any  boundaries  whatever. 
149/610  (2)  (161  8.  E.  535). 
Direction  of  verdict:  Where,  in  action  for 
land,  evidence  for  plaintiff  required 
verdict  in  her  favor,  and  it  was  essen- 
tial in  defense  of  action  to  show  seven 
years  adverse  possession  of  land  under 
color  of  title,  and  defendant  in  her 
testimony  admitted  that  she  had  not 
been  in  adverse  possession  of  land 
seven  years  before  institution  of  suit, 
there  was  no  error  in  directing  verdict 
for  plaintiff.  147/443  (1)  (94  8.  E. 
543). 


Cower  lands:  Possession  under  dower 
right  can  not  be  basis  of  prescription 
against  heirs  during  life  of  widow. 
145/241,  242   (2)   (88  8.  E.  976). 

Evidence  in  an  action  to  recover  land, 
wherein  defendant  relied  upon  title  by 
adverse  possession  under  color  of  ti- 
tle, through  a  recorded  deed,  held  to 
sustain  verdict  for  defendant.  141/27, 
29  (8)  (80  8.  E.  461). 

Evidence  here  established  prescrip- 
tive title  based  on  more  than  seven 
years'  adverse  possession  under  deed. 
146/721  (1)  (92  8.  E.  67). 

Evidence  here  authorized  finding  set- 
ting up  prescriptive  title  in  favor  of 
plaintiff.  147/204  (3)  (93  8.  E.  205). 
Where  court,  in  complaint  for  land, 
confined  issue  before  jury  to  one  ques- 
tion which  was  controlling  under  the 
facts,  namely,  proof  of  bona  fide,  con- 
tinuous possession  by  plaintiffs  under 
their  vendor's  deed  for  seven  years, 
etc.,  admission  of  documentary  evi- 
dence of  doubtful  relevancy,  such  as 
annual  return  of  administrator  of  in- 
testate under  whom  defendant  claimed 
as  heir  at  law,  certain  deed  from  pred- 
ecessors in  title,  etc.,  was  harmless 
error.     148/90   (1)   (95  8.  E.  994). 

Forgery:  Excerpt  from  instruction  here 
construed  with  entire  instruction  stated 
that  if  prescriptive  title  was  not  estab- 
lished, perfect  paper  title  deraigned 
from  State  would  prevail.  144/445  (2) 
(87  8.  E.  413). 

Charge  that  if  deed  on  which  de- 
fendant relied  was  forgery,  and  grantee 
knew  or  had  reasonable  grounds  to 
suspect  forgery,  it  would  not  avail  to 
support  her  claim  of  prescriptive  title, 
was  inaccurate.  Id.  445  (3). 
Good  faith:  Question  of  prescriber's  good 
faith  is  ordinarily  one  of  fact.  144/ 
497  (4)   (87  8.  E.  665). 

Charge  that  one  may  be  informed 
that  he  is  not  getting  title,  and  yet 
believe  in  good  faith  that  he  is  get- 
ting good  title,  was  not  erroneous.  Id. 

Knowledge  by  purchaser  that  vendor 
does  not  claim  ownership,  but  is  in 
possession  as  agent  of  another,  goes  to 
faith  of  purchaser  who  attempts  to 
prescribe  under  vendor's  deed,  rather 
than  to  raise  technical  estoppel  against 
denying  title  of  his  vendor's  principal. 
14.5/320  (2)   (89  8.  E.  206). 
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Homestead:  Fact  that  purchaser  under 
deed  of  homestead  had  acquired  title 
by  prescription  as  against  widow  of 
homesteader,  would  not  cause  title  by 
prescription  to  run  against  minor  son 
of  homesteader,  it  not  appearing  that 
prescription  ripened  prior  to  death  of 
husband.     147/450  (94  S.  E.  578). 

Judgment:  Purchaser  at  sale  under  ex- 
ecution based  upon  void  judgment 
holding  sheriff's  deed  has  color  of  ti- 
tle, and  if  in  good  faith  he  enters  into 
possession  and  holds  land  adversely 
for  seven  years,  he  has  good  title  by 
I)rescription.  146/373  (2)  (91  S.  E. 
414). 

Partition:  Where  deed  vested  title  in 
woman  and  her  children  then  in  be- 
ing, and  thereafter  she  conveyed  land 
in  fee  simple  to  third  person,  petition 
in  partition  by  her  children  was  de- 
murrable, where  its  allegation  showed 
that  woman's  grantee  had  held  ad- 
versely to  children  for  more  than  seven 
years.'    141/793  (2)    (82  S.  E.  232). 

Possession:  In  order  that  prescription 
may  ripen  into  title  there  must  not 
only  be  color  of  title  but  possession 
under  it.  141/27,  29  (7)  (80  S.  E. 
461). 

Sheriff's  deed  offered  as  evidence  of 
title  was  properly  excluded,  where  it 
did  not  purport  to  convey  title  to  any 
one  who  took  possession  thereunder. 
141/65   (1-b)   (80  S.  E.  462). 

Instruction  that  where  one  holds  part 
of  land  under  color  of  title  he  is  pre- 
sumptively in  possession  to  boundaries 
described,  was  harmful  error  where 
boundaries  were  not  described  with  de- 
gree of  certainty  required  bv  law.  149/ 
610,  611    (3)   (101  S.  E.  .535). 

Quitclaim  deed  to  land,  containing  reci- 
tals of  fact  concerning,  conditions  under 
which  it  was  executed,  properly  at- 
tested for  record,  and  duly  recorded, 
is  admissible  in  evidence  as  registered 
deed;  but  recitals  of  fact  therein  con- 
tained are  not  evidence  of  truth  of 
such  recitals  as  against  one  not  party 
to  the  deed,  or  his  privy.  146/721  (4) 
(92  8.  E.  67). 

Bemaindermen:  Where  testator  be- 
queathed land  in  trust  for  his  daugh- 
ter **when  she  shall  arrive  at  the  age 
of  16  years,  ....  to  be  kept  for 
her  sole  and  separate  use  and  such  child 
or  children  as  she  may  have  living  at 


her  death,"  prescription  did  not  begin 
to  run  in  favor  of  daughter's  grantee 
and  against  her  children  until  her 
death,  whether  the  trustees  represented 
only  her  or  her  children  also.  142/1 
(82  S.  E.  292). 

Where  trustee  was  trustee  for  re- 
maindermen as  well  as  for  life  tenant, 
plea  of  adverse  possession  available 
against  trustee  was  available  against 
the  remaindermen.  142/163,  164  (2) 
(82  S.  E.  544). 

Where  executor,  trustee  for  life 
tenant  and  for  remaindermen,  convey- 
ed property  to  defendant  who  held  ad- 
versely for  the  necessary  period,  pre- 
scription was  complete  defense  against 
action  bv  remaindermen.  Id.  163,  164 
(3). 

Possession  of  trustee  of  trust  cre- 
ated for  life  estate  only  could  not  ripen 
into  prescriptive  title  as  against  re- 
maindermen until  after  lapse  of  stat- 
utory period  after  life  tenant 's  death. 
142/317  (1)   (82  S.  E.  890). 

Prescription  did  not  begin  to  run 
against  remainderman  until  death  of 
life  tenant.  148/322,  325  (7)  (96  8. 
E.  628). 

Where  interest  of  a  life  tenant  in 
land  was  sold  by  trustee  who  repre- 
sented both  the  life  and  remainder  in- 
terests, prescription  began  to  run  in 
favor  of  the  buyer  and  his  succes- 
sors in  title  from  the  date  of  the 
purchase.  148/376,  377  (4)  (96  8.  E. 
863). 
Security  deed:  Where  a  person,  after 
taking  security  deed,  is  admitted  into 
possession  under  an  agreement 
whereby  he  purchases  the  grantor's 
equity,  his  possession  becomes  adverse, 
and  after  seven  years  he  acquires  pre- 
scriptive title  as  against  the  grantor. 
141/435    (3)    (81   8.   E.   203). 

Where  one  without  title  conveyed 
land  for  life  with  vested  remainder 
to  life  tenant's  children,  and  life  ten- 
ant conveyed  such  land  as  security 
for  debt,  and  land  was  sold  in  execu- 
tion as  property  of  such  life  tenant, 
prescriptive  period  in  favor  of  pur- 
chaser, relatively  to  children  of  life 
tenant,  would  not  be  tolled  by  time 
life  tenant  may  have  lived  subse- 
quently to   date  of  entry  of  the  pre- 
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scriber  (purchaser  at  sheriff's  sale). 
146/420  (3)  (91  S.  E.  479). 
Sheriff's  deed  not  acconij)anied  by  exe- 
cution uiider  which  property  is  sold 
is  admissible  as  color  of  title. 
142/448,  449   (3)    (83  S.  E.  200). 

Where  loan  company  obtained  pos- 
session under  void  sheriff's  deed,  pur- 
chaser from  it,  taking  with  notice, 
took  subject  to  equity  of  original 
owner,  so  that  prescription  would  not 
run  in  his  favor.  145/397  (89  S.  E. 
334). 

Where  one  without  title  executes 
deed  purporting  to  convey  land  to  an- 
other for  life,  with  vested  remainder 
to  children  of  life  tenant,  and  life 
tenant  takes  possession  and  executes 
deed  purporting  to  convey  land  in  fee 
to  third  person  as  security  for  debt, 
and  debt  is  reduced  to  judgment  and 
land  is  sold  as  property  of  life  tenant, 
and  deed  is  executed  by  sheriff,  pur- 
porting to  convey  land  in  fee,  and 
purchaser  enters  into  adverse  posses- 
sion under  sheriff's  deed  in  good  faith, 
and  remains  in  possession  for  seven 
years,  he  will  acquire  prescriptive 
title.      146/420    (2)    (91    S.   E.   479). 


Tax  fi.  fa.  Where  defendant  sought  to 
set  up  prescription  and  adverse  pos- 
session under  written  evidence  of  ti- 
tle, not  error  to  admit  in  evidence,  as 
color  of  title,  tax  deed  conveying 
premises  to  oiie  under  whom  defend- 
ant claimed,  together  with  tax  fi.  fa., 
attached  to  deed  and  made  part 
thereof.     14.5/438  (1)    (89  S.  E.  427). 

Time:  Evidence  of  defendant's  posses- 
sion of  premises  in  dispute,  for  less 
than  seven  years,  under  color  of  title, 
would  not  authorize  direction  of  ver- 
dict in  his  favor.  147/315  (2-a)  (93  S. 
E.  895). 

Wild  land:  Erection  and  occasional  use 
of  pen  for  cattle  or  hogs,  ten  feet 
square,  on  a  lot  of  wild  land  contain- 
ing 490  acres,  and  using  land  at  inter- 
vals as  range  for  cattle,  and  cutting 
of  small  quantity  of  timber  therefrom, 
by  one  who  claims  under  color  of 
title,  is  not  such  possession  as  affords 
basis  for  title  by  prescription. 
147Ajij  (1-a)   (92  S.  E.  892). 

Written  evidence:  Adverse  possession 
of  lands,  under  written  evidence  of 
title,  for  seven  years  will  give  title  by 
prescription.  147/55  (1)  (92  S.  E. 
892). 


§  4170.  {^  3590.)  Prescriptive  right  to  easement. 


Permissive  use:  Although  for  more  than 
twenty  years  crossing  over  railroad 
tracks  is  used  by  persons  and  vehicles, 
public  will  not  acquire  easement  by 
prescription  unless  use  has  been  ad- 
verse,  exclusive,    and    under   claim   of 


right,  and  not  by  permission  of  owner. 
148/635  (1)  (98  S.  E.  83). 
Water:  One  who  maintains  dam  and 
for  20  years  causes  water  to  over- 
flow lands  of  another  may  obtain  pre- 
scriptive easement  of  flowage.  144/32 
(1)  (85  S.  E.  1005). 


§  4171.  (§  3591.)  Dedication  to  public  use. 


Acceptance  of  dedication  of  land  as  pub- 
lic street  may  be  shown  by  an  act 
of  municipality  recognizing  existence 
of  street.     142/321   (1)   (82  S.  E.  884). 

Acceptance  may  be  implied  from 
improvements  or  repairs  done  on 
portion  of  street  by  municipality. 
Id.  321   (2). 

In  order  to  constitute  dedication 
of  land  to  public  uses,  offer  express 
or  implied,  on  part  of  owner,  to  ded- 
icate use  of  land  to  public  must  be 
shown,  and  there  must  be  an  accept- 
ance, express  or  implied,  of  use  of  the 


land  by  public  authorities.  148/85 
(1)    (95  S.  E.  962). 

In  order  to  be  dedication  to  public 
of  use  of  land  for  street  there  must 
be  an  acceptance.  148/635  (2)  (98  S. 
E.  83). 

Before  a  road  shall  become  public 
highway,  there  must  be  some  act  on 
part  of  county  authorities  which  will 
amount  to  acceptance  of  it  as  such  on 
their  part;* such  acceptance  need  not 
necessarily  be  directly  made  but 
itself  may  be  implied.  23  App.  -l.")  (2) 
(97   S.    E.   469). 
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Work  and  maintenance  of  a  road 
4edicated  as  public  highway  by  le- 
gally constituted  authorities  is  most 
usual  method  of  manifesting  accept- 
ance; but  exercise  of  other  dominion 
over  it,  or  assertion  of  claim  thereto 
by  such  authorities  may  amount  to 
such  recognition  of  dedication  as  to 
indicate  acceptance.  23  App.  45  (2) 
(97  S.  E.  459). 

Plaintiff's  petition  based  upon  ob- 
struction of  section  of  public  road, 
forming  part  of  highways  of  county, 
"accepted  by  the  public  and  used  by 
the  public  as  a  public  thoroughfare 
and  highway"  for  thirteen  months, 
held  to  fail  to  show  acceptance  as  a 
public  highway,  but  negatived  such  an 
acceptance.  23  App.  45  (3)  (97  S.  E. 
459). 

Bond  for  title:  Land  can  be  dedicated 
for  public  use  only  by  the  owner, 
and  not  by  holder  of  bond  for  title 
to  land  incumbered  with  security  deed. 
143/457    (1)    (85    S.    E.    332). 

Effect:  One  dedicating  land  to  public 
use  can  not  appropriate  such  land  for 
private  use  after  public  has  entered 
into  possession  and  used  the  land,  so 
that  interruption  of  such  use  would 
materially  affect  public  or  private 
rights.  144/688  (1)  (87  S.  E.  917). 
Effect  of  dedication  of  land  to  pub- 
lic uses  is  to  deprive  owner  of  his  title; 
he  retains  exclusive  right  in  the  land 
for  every  purpose  of  user  or  profit  not 
inconsistent  with  the  public  easement, 
but  he  is  estopped,  while  the  dedica- 
tion cx)ntinues, '  from  asserting  any 
right  in  the  soil  inconsistent  with  the 
public  easement.  148/85  (1)  (95  S. 
E.  962). 

Fee:  Where  there  has  been  a  dedication 
of  land  to  public  uses  only,  ultimate 
fee  remains  unaffected  thereby. 
148/85  (1)    (95  8.  E.  962). 

Implied  dedication:  Acts  of  owner  re- 
lied upon  must  be  such  as  clearly  in- 
dicate an  intent  to  exclusively  devote 
the  property  to  public  use.  140/353 
(1)    (78  8.  E.  906). 

Where  dedication  is  implied,  it  must 
appear  that  property  has  been  in  ex- 
clusive control  of  public  long  enough 
to  raise  presumption  of  gift;  such  pre- 
sumption  arises  where  there  is  proof 


of  such  use  for  seven  years,  accom- 
panied by  evidence  of  such  acquies- 
cence on  part  of  owner  as  would  man- 
ifest intention  to  make  gift.  23  App. 
45   (1)    (97  8.  E.  459). 

Injunction:  Where  dedication  of  land 
over  which  proposed  street  was  laid 
out  was  complete  and  there  was  part 
performance  by  city  authorities,  ex- 
ecutrix of  deceased  owner,  who  died 
before  completion  of  work,  not  en- 
titled to  injunction  against  opening. 
142/723   (83  S.  E.  665). 

Intention:  Dedication  to  public  of  use 
of  land  for  street  rests  upon  intent 
of  owner  to  make  such  dedication. 
140/353   (1)   (78  S.  E.  906). 

Dedication  to  public  of  use  of  land 
for  street  rests  upon  intent  of  owner 
to  make  such  dedication;  where  dedica- 
tion is  not  expressed,  acts  of  owner 
relied  upon  to  imply  dedication  must 
be  such  as  to  clearly  indicate  intent 
to  exclusively  devote  property  to  use 
as  street.     148/635   (2)    (98  8.  E.  83). 

License:  In  absence  of  proof  of  ex- 
press dedication  and  acceptance,  use 
of  wharf  property  by  some  of  the 
public  who  do  not  come  thereon  to 
transact  business,  will  be  regarded  as 
in  the  nature  of  a  license,  and  of  it- 
self will  be  insuflScient  to  raise  im- 
plication of  its  dedication  as  a  street. 
140/353   (2)    (78  8.  E.  906). 

Public  road:  Dedication  accompanied 
by  general  and  continued  adverse  use 
by  traveling  public  will  never  become 
sufficient  to  impress  upon  road  char- 
acter of  being  public  one,  and  thus 
impose  upon  county  authorities  duties 
and  responsibilities  incident  thereto. 
23   App.   45    (2)    (97   8.   E.   459). 

Purpose:  Where  dedication,  express  or 
implied,  is  made  for  specific  purpose, 
public  authorities  have  no  power  to 
use  property  for  any  purpose  other 
than  one  designated.  148/85  (2)  (95 
8.   E.   962). 

Property  dedicated  to  particular 
purpose  can  not  by  the  dedicatee,  a 
municipality,  be  diverted  from  that 
purpose  except  under  right  of  eminent 
domain.  148/85  (2)  (95  8.  E.  962). 
Properly  dedicated  to  public  use 
may  by  the  dedicatee  be  put  to  all 
customary  uses  within  the  definition 
of  the  use.    148/85  (3)  (95  8.  E. 
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Any  use  which  is  inconsistenty  or 
which  substantially  or  materially  in- 
terferes, with  use  of  property,  for 
particular  purpose  to  which  it  was 
dedicated,  will  constitute  a  misuser  or 
diversion;  while  under  general  rule 
misuser  or  diversion  for  any  purpose 
other  than  one  designated  will  not 
work  reversion  of  property  freed  from 
easement  to  owner  of  dominant  fee, 
equity  will,  on  petition  of  proper 
parties,  enjoin  such  misuser  or  diver- 
sion.    148/85    (3)    (95   8.   E.   962). 

Sidewalk:  Where  private  property 
abutting  on  public  highway  or  street 
was  dedicated  to  use  of  public  as  side- 
walk as  that  term  is  generally  and 
commonly  understood,  municipal  au- 
thorities can  not  convert  sidewalk  into 
street  for  vehicular  traffic,  as  by  so 
widening  street  as  to  include  side- 
walk within  street  proper,  without 
first  acquiring  right  to  do  so  from 
owner  of  dominant  fee,  either  by  pur- 
chase or  under  right  of  eminent  do- 
main.    148/85    (4)    (95  S.  E.  962). 

Streets: .  Where  wharf -owner  retains 
dominion  over  and  use  of  dock-yard, 
although  permitting  public  to  travel 
over  it  as  if  it  were  part  of  street 
adjacent  thereto,  for  upwards  of 
twenty  years,  such  use  is  so  lacking 
in  elements  of  adverseness  and  ex- 
clusiveness  as  to  be  insufficient  to  es- 
tablish prescriptive  right.  140/353 
(3)  (78  8.  E.  906). 

Fact  that  town  had  not  been  in- 
corporated at  time  of  dedication 
would       not       destroy       effectiveness 


thereof,  the  organization  and  incor- 
poration of  the  town  being  shortly 
thereafter  accomplished  and  the  mu- 
nicipality having  accepted  and  en- 
joyed the  street  for  a  long  period  of 
time.     142/321  (3)   (82  8.  E.  884). 

Working  of  street  is  acceptance  as 
of  date  when  work  began,  though 
there  was  no  prior  acceptance.  15 
App.  654,  655    (8)    (84  8.  B.  139). 

Municipal  corporation  may,  by  aban- 
donment, relinquish  its  control  over 
street  which  has  been  dedicated  to  it 
for  public  use.  148/317  (2)  (96  8.  E. 
625). 

Where  dedication  is  expressed  and 
street  is  used  for  such  length  of  time 
that  public  accommodation  or  private 
rights  would  be  materially  affected  by 
an  interruption  of  enjoyment,  dedica- 
tion becomes  effectual,  even  though 
period  of  seven  years  has  not  elapsed. 
23  App.  45  (1)  (97  8.  E.  459). 
Wharf  property  on  a  navigable  stream 
is  a  place  of  a  quasi-public  character, 
to  which  the  public  are  invited,  and 
fact  that  without  intent  to  make  dedi- 
cation a  wharf-owner  permits  its  use 
by  some  of  the  public  who  do  not 
come  thereon  to  transact  business, 
should  not  operate  to  defeat  his  ti- 
tle. 140/353  (2)  (78  8.  E.  906). 
Withdrawal:  Landowner  offering  to 
dedicate  land  for  highway  on  certain 
conditions,  which  were  not  met  by 
other  landowners,  may  withdraw  his 
offer,  though  county  has  accepted  it. 
143/457   (2)    (85  8.  E.  332). 


§  4172.  (§  3592.)  Prescription  for  pengonalty. 


Knowledge:  Where  A  lent  certain 
finger-rings  to  B,  and  B,  unknown  to 
A,  gave  them  to  C  as  a  present,  fact 
that  C  retained  continuous  open  pos- 
session of  them  (claiming  them  as  her 
property),  in  this  8tate,  for  more  than 
four  years,  did  not  give  her  good  title 
by  prescription,  where  it  appears  that 
B  had  never,  to  the  knowledge  of  A, 

§  4173.  (§  3593.)  Disabilities. 

Minor:  Petition  here  to  have  title  to 
land  occupied  by  petitioners'  guard- 
ian declared  to  be  in  petitioners  and 
setting  up  ignorance  of  certain  deed. 


claimed  title  to  the  property  nor  re- 
fused to  return  the  rings  to  A,  and 
where  it  further  appears  that  A  had 
no  knowledge  that  they  were  in  pos- 
session of  C;  under  such  circumstances 
C  did  not  have  adverse  possession 
within  meaning  of  this  section.  22 
App.  723  (1)   (97  8.  E.  101). 


not   barred.      148/169    (1)    (78    8.    B. 
723). 

In    ejectment   brought   by    child    of 
daughter    of    grantor    who    had    been 
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given  trust  estate  for  life  against 
subsequent  purchasers  from  trustee, 
who  had  been  in  adverse  possession 
of  land  for  more  than  twenty  years 
it  was  not  erroneous  for  court  to  ad- 
judge that  plaintiff  was  not  entitled 
to  recover.  146/536,  537  (2)  (91  S. 
E.  556). 

Where  remaindermen  under  trust 
deeu,  except  plaintiffs  in  error,  at- 
tained their  majority  more  than  seven 
years   prior   to   filing   of   suit   against 

§  4175.  (§  3595.)  Other  exceptions. 

Cited  and  applied.  145/875,  880  (90 
S.  E.  67). 

Trustee:  Where  one  named  in  will  as 
trustee  for  life  tenant  and  remainder- 
men fails  to  accept  trust  and  to 
qualify,  there  is  vacancy  in  trustee- 
ship, and  during  such  vacancy  pre- 
scription does  not  run  in  favor  of  one 
in  possession  of  trust  property,  as 
against  remaindermen,  until  death  of 
life  tenant.  146/608  (2)  (91  S.  E. 
548). 

Unrepresented  estate:  Provision  as  to 
prescription  against  estate  of  dece- 
dent   on    which    no    representation    is 


purchaser  at  alleged  unauthorized 
sale  by  trustee,  only  plaintiffs  in 
error  brought  action  in  time.  147/5, 
6   (5)    (92  S.  E.  514). 

Fact  that  purchaser  under  deed  of 
homestead  had  acquired  title  by  pre- 
scription as  against  widow  of  home- 
steader, would  not  cause  title  by  pre- 
scription to  run  against  minor  son  of 
homesteader,  it  not  appearing  that 
prescription  ripened  prior  to  death  of 
husband.     147/450    (94  8.   E.  578). 


had  within  five  years  does  not  apply 
to  trust  estates.  146/608  (2)  (91  S. 
E.  548). 

Where  more  than  five  years  elapse 
after  death  of  intestate  before  admin- 
istration upon  his  estate,  prescription 
will  not  be  suspended  for  any  length  of 
time  on  account  of  estate  being  un- 
represented; charge  that  date  upon 
which  plaintiff's  intestate  died  was  of 
no  importance,  when  considered  in  con- 
nection with  pleadings  and  evidence, 
was  not  erroneous.  147/498  (4)  (94 
S.   E.    759). 


§  4177.  (§  3597.)  Fraud  to  prevent  prescription. 


Actual  fraud:  Charge  tending  to  carry 
suggestion  that  legal  fraud,  in  con- 
tradistinction to  moral  fraud,  would 
be  sufficient  to  prevent  adverse  pos- 
session from  ripening  into  title,  was 
erroneous.    145/256  (3)  (88  S.  E.  980). 

Bond  for  title:  Where  purchaser  of 
bond  for  title  deceived  original  vendor 
and  prevented  bringing  of  suit,  time 
during  which  she  was  thus  delayed 
would    not   be   accounted   in   favor   of 


purchaser  in  determining  prescriptive 
right.  145/397  (89  S.  E.  334). 
Tenant:  Where  one  enters  into  posses- 
sion of  land  as  owner,  but,  by  falsely 
stating  to  equitable  owner  that  his 
possession  is  merely  that  of  a  tenant, 
induces  her  to  delay,  he  is  estopped  to 
assert  that  the  period  during  which 
she  delays  should  be  counted  in  com- 
puting any  prescriptive  period  in  his 
favor  as  against  her.  142/237,  240  (2-c) 
(82    S.   E.    649). 


§  4178.  (§  3598.)  Transfer  of  prescriptive  title. 

Stated  141/27,  29   (7)    (80  S.  E.  461). 
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Of  OonveyanceB  of  Titles. 


ARTICLE  1. 
Oenerally. 


§  4179.  (§  3599.)  Eequisites  of  a  deed. 


Cited.  144/372,  374  (87  S.  E.  301). 
Cancellation:  Absolute  deed  will  not,  at 
instance  of  grantor,  be  cancelled 
merely  because  of  breach  by  grantee 
of  promise  made  by  him  in  consid- 
eration of  which  deed  was  executed. 
l'15/284  (1)  (88  S.  E.  986). 
Consideration: 

Inquiry:  Where  A  conveys  land  to  B 
by  deed  reciting  money  considera- 
tion, in  suit  brought  by  A's  trustee 
in  bankruptcy  against  B's  executors, 
alleging  that  consideration  was  as 
expressed  in  deed,  and  that  only 
part  thereof  had  been  paid,  and 
seeking  to  subject  land  to  alleged 
balance  due,  it  may  be  explained, 
as  valid  defense  to  suit,  that  con- 
sideration named  was  not  the  actual 
consideration,  and  that  considera- 
tion agreed  upon  had  been  paid. 
148/21  (1,  2)  (95  S.  E.  963). 
Delivery: 

Control:  Where  signed  warranty  deed 
containing  attestation  clause  in  usual 
form  is  found,  after  death  of 
grantee,  in  private  safety  deposit 
box  in  bank,  in  which  box  grantee's 
papers  have  been  kept,  delivery  of 
deed  by  grantor  will  be  presumed. 
146/.S07  (2)  (91  S.  E.  204). 
Record:  Charge,  in  action  by  grantor 
against  heirs  of  grantee  to  have 
deed  cancelled  because  never  de- 
livered, that  if  grantor  executed  the 
deed,  signed  it  in  presence  of  wit- 
nesses, and  had  it  recorded  in 
county  where  land  lay,  this  would 
be  prima  facie  evidence  that  it  was 
delivered,  and  would  authorize  be- 
lief that  it  was  delivered,  unless 
there  was  some  evidence  showing 
that  it  was  not,  and  that  grantor 
did  not  intend  to  make  and  deliver 
the  deed  by  what  he  had  done,  was 


Delivery — continued. 

not    cause    for    new    trial.      148/812 
(3)    (98   S.   E.   549). 

The  record  of  a  deed  properly  ex- 
ecuted is  prima  facie  evidence  of  its 
delivery,  and  it  becomes  conclusive 
evidence  if  it  is  not  rebutted  by 
proof.  20  App.  175  (1)  (92  8.  E 
957). 

Presumption     of     delivery     arises 
where  properly   executed   deed,   pur- 
porting   on    its    face    to    have    been 
delivered,    was    recorded.      23    App. 
432   (2-a)    (98  S.  E.  363). 
Third  person:     There  was  actual  de- 
livery  where    grantor    handed    deed 
to  clerk  of  superior  court  to  be  re- 
corded,    and      successor     of     clerk 
caused   it   to   be   handed    to   grantee 
by    third    person.      144/192    (1)    (86 
S.   E.   547). 
Time:      For    deed    to   be    effective    as 
conveyance  to  title  to  land,  its  de- 
livery,   actual   or    constructive,   dur- 
ing life  of  the  grantor,  is  essential. 
149/509   (101  S.  E.   121). 
Executed:      Where     deed      insufficiently 
executed  outside  the  State  is  properly 
re-executed   within    the   State   and   re- 
corded   it    is    competent    evidence    of 
title.     142/850   (3)    (83  8.  E.   955). 
Name:      Where    administrator,   pursuant 
to    order    authorizing    private    sale    of 
land,  leaves  blanks  in  deed  for  names 
of   grantees,   and   instrument   is  after- 
wards filled   out  by  attorney  of  heirs 
of    estate    without   knowledge   of   pur- 
chaser,   deed    will    pass    title.      144/1 
(3)    (85  S.  E.  1007). 
Seal:      Absence   of  seal   from   deed   con- 
veying    land     will     not     alone     render 
deed  void.     147/371  (1)  (94  S.  E.  251). 
Where    deed    conveying  land    is   ex- 
ecuted   under    deed    by    person    other 
than    grantor,   in   pursuance  of  power 
of   attorney    signed    by    grantor,    but 
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paper  relied  on  as  power  of  attorney 
was  not  executed  under  seal,  deed  so 
executed  is  not  binding  ujwn  purported 
grantor.  147/371  (1)  (94  S.  E.  251). 
Surrender:  Where  husband  who  bought 
land   caused   deed   to   his   wife   to   be 


executed  by  vendor,  mere  fact  of  aur- 
render  of  deed  by  wife  to  husband, 
and  its  destruction,  will  not  operate 
to  divest  title  of  wife.  147/37  (2) 
(92  S.  E.  863). 


§  4180.  (§  3600.)  Grantee  bound  by  conditions  in  deed. 


Stated.       145/594   (1)    (89  S.   E.  693). 

Estate:  One  going  into  possession  of 
land  under  belief  of  all  parties  that 
description  in  deed  referred  to  land 
she  was  accepting,  she  treating  it  so 
by  selling  and  conveying  it  to  another, 
can  not  thereafter  claim  any  greater 
estate  than  that  provided  for  her  in 
the  deed.     149/151,  156  (99  8.  E.  376). 

Bestrictlons:  Where  owner  of  land  sold 
portion  of  it,  deed  reserving  right  to 
use  thirty  feet  on  one  side  for  purpose 
of  hauling  logs  and  loading  logs  and 
lumber  so  long  as  he  owned  remainder 
of  land  and  operated  sawmill  on  it, 
and  stipulating  "that  this  right  of 
use  shall  not  interfere  with  business 
of  grantee  or  his  heirs  or  assigns  in 
or  to  property  conveyed,"  such  re- 
striction    against     interference     with 

§  4182.  (§  3602.)  Form  of  deed. 

Description: 

Adjacent  lands:  Deed  describing  land 
as  "lot  No.  1,"  extending  back  300 
feet,  conveyed  only  the  lot  named 
where  such  lot  did  not  extend  back 
such  distance,  though  grantor  owned 
the  land  adjacent  to  the  rear  of  the 
lot.  142/390  (1,  2)  (82  8.  E.  1058). 
Deed  describing  property  as  cer- 
tain tract  of  land  lying  in  certain 
district  G.  M.  of  certain  county, 
containing  stated  number  of  acres, 
"bounded  on  the  east  by  the  Oliver 
Mill  branch;  south  by  lands  of  E.; 
west  by  the  Bare  Bay;  north  by 
lands  of  the  said"  grantor,  was  not 
void  on  its  face  for  uncertainty  or 
insufficiency  of  description.  149/377 
(1)    (100    8.    E.   373). 

Blank:      Deed    executed    in    blank    is 
void.    146/794  (1)  (92  8.  E.  534). 

Where  grantor  signed,  sealed,  and 
delivered  paper  in  form  of  deed, 
with  understanding  that  agent  of 
grantee,  to  whom  actual  delivery 
was   made,   might   thereafter   insert 


business  was  but  limitation  on  reason- 
able use  by  grantor  in  enjoyment  of 
easement,  and  did  not  permit  destruc- 
tion of  easement  by  building  of  ware- 
house, although  such  house  might  be 
useful  in  conduct  of  business.  146/694 
(2)  (92  8.  E.  220). 
Wife:  Under  provisions  of  antenuptial 
settlement  here,  together  with  fact 
that  husband  purchased  interest  in 
land  with  wife's  funds,  that  deed  was 
made  to  him,  and  that  he  couveyed  the 
land  to  himself  as  trustee  for  his  wife 
for  life,  and  at  her  death  the  land 
to  go  to  and  vest  in  such  child  or  chil- 
dren as  were  born  or  might  be  born, 
wife's  possession  will  be  deemed  to 
have  been  in  consonance  with  the  deed, 
rather  than  in  opposition  to  it.  147/ 
138  (1)  (93  S.  E.  93). 


Description — continued. 

therein  description  of  property  in- 
tended to  be  conveyed,  and  where 
such  agent,  after  delivery,  did  in- 
sert description  of  property,  deed 
was  nevertheless  void.  146/794  (1) 
(92  8.   E.  534). 

Deed  which  is  void  because  ex- 
ecuted in  blank  may  be  ratified,  and 
instruments  acknowledging  or  rat- 
ifying deed  previously  made  are  not 
required  to  be  of  same  formality  as 
deed  itself,  or  to  have  more  than 
one  witness.  146/794  (2)  (92  8.  B. 
534). 

Where  grantor  delivered  deed  ex- 
ecuted in  blank  and  directed  grant- 
ee's agent  to  insert  description, 
and  thereafter  acknowledged  deed 
and  corrected  description,  equity  in 
grantor's  suit  two  years  after  sale 
will  not  cancel  deed  because  descrip- 
tion omitted  an  exception  of  cer- 
tain timber.  146/794  (3)  (92  8.  B. 
534.) 
Color  of  title:  Where  description  of 
property  is  so  vague  and  indefinite 
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Deecription — continued. 

as  to  afford  no  means  of  identifying 
land,  deed  is  inoperative  either  as 
conveyance  of  title  or  as  color  of 
title.     144/375   (1)    (87  8.   E.  273). 

Oonslderatioii:  Beqnisites  as  to  mat- 
ters of  description  in  deed  are  same 
whether  based  upon  valuable  or 
good  consideration.  148/839,  840 
(lb)   (98  8.  E.  490). 

Contents:  Deed  here  construed  and 
held  to  be  conveyance  by  tract  and 
not  by  acre.  143/726  (1)  85  8.  E. 
851). 

Definlteness:  Deed  here  not  void  as 
matter  of  law  for  indefiniteness  of 
description.  142/862  (1)  (83  8.  E. 
939). 

Identification:  Descriptive  averments 
of  deed  here  executed  by  adminis- 
tratrix were  sufficient  to  identify 
land  intended  to  be  conveyed. 
143/98,  99   (4)    (84  8.  E.  426). 

Description  here  in  deed  was  not 
so  indefinite  as  to  exclude  deed 
from  evidence.  143/526  (1)  (85  8. 
E.  691). 

Exception  in  deed  of  "forty  acres, 
more  or  less,  on  the  northeast  side 
of  a  certain  branch  known  as  Boggy 
Branch,"  is  not  void  for  uncer- 
tainty, but  includes  all  land  north- 
east of  such  branch.  145/450  (89 
8.  E.  422). 

Deed  describing  land  by  setting 
forth  that  it  is  bounded  on  the  four 
sides  by  lands  of  certain  named 
owners  and  by  certain  described 
watercourses,  and  stating  number 
of  acres  contained,  is  neither  vague 
nor  uncertain  in  its  description. 
145/562   (4)   (89  8.  E.  704). 

Deed  to  land  will  not  be  declared 
void  for  uncertainty  of  description, 
if  description  is  certain,  or  if  it 
furnish  key  to  identification  of  land 
intended  to  be  conveyed.  147/467 
(2)  (94  8.  E.  571);  148/137,  138  (2) 
(96  8.  E.  4). 

Deed  here  was  properly  admitted 
in  evidence  over  objection  that  de- 
scription of  land  was  so  indefinite 
and  uncertain  that  land  could  not 
be  identified  therefrom.  147/467  (3) 
(94  8.  E.  571). 

Deed  headed  "State  of  Georgia, 
Washington  County,"  giving  "the 
land    and    plantation    whereon    my 


Descriptioii — continued. 

father  and  mother  now  live,  being 
two  hundred  acres,  more  or  less," 
was  not  void  for  uncertainty  of  de- 
scription. 148/137,  138  (2)  (96  8. 
E.  4). 

Deed  here  construed  and  held  to 
convey  tract  of  land  in  dispute  to 
plaintiff  in  ejectment,  and  court  did 
not  err  in  directing  verdict  for  him, 
issue  of  mesne  profits  having  been 
waived.     148/294   (96  8.  E.  497). 

A  deed  to  land  is  not  void  for  un- 
certainty of  description,  if  it  fur- 
nishes the  key  to  the  identification 
of  the  land  intended  to  be  conveyed 
by  the  grantor.  148/839  (1)  (98  8. 
E.  490). 

Deed  or  timber  lease  of  all  timber 
of  every  description,  except  oak  and 
hickory  on  swamp  and  creek  lands 
of  Spring  Creek,  where  it  runs 
through  169  acres  off  south  side  of 
lots  149  and  171,  in  thirteenth  dis- 
trict of  Miller  County,  except  that 
on  31  acres  of  land  in  southeastern 
corner  of  lots  149,  and  except  part 
of  lot  171  included  under  a  fence, 
was  too  indefinite  and  uncertain  to 
identify  exact  timber  intended  to  be 
conveyed,  and  did  not  pass  title  to 
any  of  the  timber.  24  App.  259 
(100  8.  E.  651). 

Interest:  Paper  writing  here  was  suf- 
ficiently definite  as  to  description  of 
property,  and  its  terms  were  broad 
enough  to  comprehend  all  interest 
the  maker  had  in  the  estate  of  his 
deceased  father.  146/204,  205  (1) 
(91  8.  E.  22). 

Levy:  Sheriff's  deed  describing  land 
in  same  manner  as  in  entry  of  levy 
was  not  so  indefinite  here  as  to  be 
void  and  incapable  of  being  applied 
to  the  subject-matter  by  extrinsic 
evidence.  143/703,  704  (4)  (85  8. 
E.  830). 

Map:  It  was  not  erroneous,  in  pro- 
ceeding to  establish  title  under  deed 
alleged  to  have  been  executed  by 
deceased,  where  widow  set  up  title 
under  allotment  as  year's  support,  to 
admit  in  evidence  certified  copies  of 
record  from  court  of  ordinary  de- 
scribing land  as  specified  number  of 
acres  of  given  lots;  official  map 
showing  lots  consisted  of  that  num- 
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Deecrlption — continued. 

ber  of  acres.  146/513  (1)  (91  S.  E. 
771). 
Name:  Description  in  conveyance  to 
convey,  **  certain  tract  of  land  lo- 
cated in  T.  county,  State  of  Georgia, 
in  the  4th  district,  and  being  one 
hundred  and  thirteen  and  one-half 
acres  from  the  east  side  of  land  lot 
54,  all  of  land  lot  49,  six  acres  in 
the  immediate  northeast  corner  of 
land  lot  21,  112  acres  from  land  lots 
20  and  21;  said  tracts  comprising 
approximately  four  hundred  acres, 
and  being  the  same  property  as  de- 
scribed in  deed  recorded  among  T. 
county  record  in  Book  10,  p.  656, 
and  known  as  the  Roberts  place," 
is  not  so  indefinite  as  to  render  it 
void  and  subject  to  general  demur- 
rer. 147/30  (4)  (92  S.  E.  636). 
Number:  Deed  of  tract  in  certain  dis- 
trict, described  as  **lot  216,  contain- 
ing 460  acres,  more  or  less,"  is  suf- 
ficient to  convey  whole  lot  though 
court  will  take  judicial  cognizance 
of  fact  that  lots  in  the  county  con- 
tained 490  acres  of  land.  145/592, 
593    (3)    (89   S.   E.   687). 

Description  of  property  in  deed  as 
"land  lying  and  being  in  H's  Ad- 
dition in  T.,  Ga.,  being  lots  two  and 
four  in  said  section,"  was  insuf- 
ficient.    148/650   (1)    (97  S.  E.  852). 

Administrator's  deed  describing 
property  as  south  half  of  certain 
numbered  lot  in  certain  district  of 
named  county,  containing  stated 
number  of  acres,  more  or  less,  and 
also  another  stated  number  of  acres, 
more  or  less,  in  the  southwest  cor- 
ner of  certain  numbered  lot  of  land, 
in  certain  district  of  named  county, 
construed  in  connection  with  order 
of  sale,  sufficiently  described  land 
to  be  conveyed.  i48/700  (lb)  (98 
S.   E.   345). 

Where  testator  devised  life  estate 
to  niece  and  to  her  children  or  their 
representatives  and  died  seized  of 
city  lot  in  certain  city,  in  named 
county,  and  certain  numbered  lots 
in  certain  district  of  same  county, 
and  daughter  of  niece  conveyed  her 
interest  under  the  will  to  land  in 
snch  county  and  the  numbered  lots, 
the  dred  vested  her  interest  in  the 


Description — continued. 

said  city  lot.  148/839  (1-a)  (98  S. 
E.  490). 
Parol:  Extrinsic  evidence  was  admis- 
sible in  ejectment  to  identify  land 
described  in  deed  as  that  purchased 
by  grantor.  143/526  (1)  (85  S.  E. 
691). 

Where  descriptive  terms  of  deed 
are  clear  and  unambiguous,  courts 
will  construe  the  terms,  and  parol 
evidence  is  not  admissible  to  control 
legal  eflfect  of  such  description; 
where  description  is  uncertain  and 
ambiguous,  parol  evidence  is  admis- 
sible to  correctly  apply  the  de- 
scriptive terms.  149/514,  515  (3) 
101  S.  E.  127). 
Part:  Where  21.5  acres  were  set  apart 
as  dower,  conveyance  of  35/79  part 
of  the  dower,  "the  same  being  7.8 
acres,"  conveyed  title  to  the  7.8 
acres  and  not  merely  undivided  in- 
terest, the  word  "part"  referring  to 
physical  portion,  not  an  undivided 
interest.     144/696  (87  8.  E.  1032). 

Words  "the  same"  refer  to  the 
part  conveved,  not  to  entire  dower. 
Id. 

Inaccuracy  in  statement  of  pro- 
portion will  not  affect  title  con- 
veyed if  description  was  otherwise 
sufficient.     Id. 

Though  description  of  tract  as 
containing  7.8  acres  might  be  de- 
clared void  in  controversy  between 
grantor  and  grantee,  it  is  immate- 
rial in  proceeding  by  grantee  of 
same  grantor  for  partition.  Id. 
Reference:  Where,  in  action  for  land, 
plaintiffs  declared  on  deed  which 
did  not  in  terms  describe  land,  but 
contained  internal  reference  to  will, 
under  whi(*h  grantor  in  deed  was 
beneficiary,  it  was  error  to  sustain 
special  demurrer  interposed  to  that 
paragraph  of  petition  and  deed  at- 
tached thereto  as  exhibit,  on  ground 
that  allegation  and  exhibit  were  too 
general,  vague,  and  indefinite. 
148A'539    (1)    (97  8.  E.   534). 

Where  testator  devised  all  of  his 
estate  to  his  wife  for  life  and  over 
to  niece  for  life  and  over  to  her 
children  or  their  representatives, 
and  died  seized  of  a  certain  city 
lot    in   a     named     city   of    certain 
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county,  and  of  certain  numbered  lots 
in  a  stated  district  of  the  same 
county,  deed  by  daughter  of  niece 
of  her  interest  under  the  will  in 
testator's  land  in  the  named  county, 
including  such  lots,  held  not  void  for 
uncertainty  of  description,  when 
considered  with  the  will  and  ex- 
trinsic evidence.  148/839  (1)  (98  S. 
E.  490). 

A  deed,  for  description  of  land 
conveyed,  may  refer  to  plat  or  map, 
and  plat  or  map  to  which  reference 
18  thus  made  is  considered  as  in- 
corporated in  the  deed  itself. 
149/514,  515   (1)    (101   S.  E.  127). 

Repugnant  descriptions:  In  construc- 
tion of  deed  real  intent  is  to  be 
gathered  from  whole  description,  in- 
cluding general  description  as  well 
as  particular;  but,  as  general  rule, 
where  repugnancy  exists  between  a 
general  and  a  particular  description, 
latter  will  control.  149/514,  515  (2) 
(101  S.  E.  127). 

Shape:  Deed  to  northern  half  of  des- 
ignated lot  of  land,  rectangular  in 
shape,  includes  all  of  the  lot  north 
of  a  line  equidistant  from  north  and 
south  lines  of  lot;  such  description 
is  definite  and  without  latent  am- 
biguity. 146/369  (1)  (91  8.  E.  114). 
Deed  conveying  irregular  tract  of 
land  construed,  and  held  not  so  in- 
definite in  description  that  it  could 
be  held  as  matter  of  law  that  de- 
scription given  could  not  be  applied 
to  subject  matter  of  conveyance  by 
aid  of  evidence.  147/122  (2)  (92 
S.  E.  875). 

Stream:  Deed  purporting  to  convey 
tract  of  land  in  stated  land  district 
of  named  county,  as  being  "that 
portion  of  lot  No.  112  lying  in  the 
southwest  corner,  all  that  portion 
on  the  south  side  of  a  certain  little 
branch  running  across  the  corner  of 
said  lot,  containing  40  acres,  more 
or  less,'*  is  not  defective  as  con- 
veyance 6f  title  or  as  color  of  title, 
if   it    be    shown   by   extrinsic   proof 

§  4183.  (g  3603.)  Escrows. 

Bond  for  title:  Where  one  deposits  with 
bank  bond  for  title  to  land  as  security 
for  loan,  and  bank  voluntarily  enters 


Description — continued. 

that  at  date  of  conveyance  a  stream 
did  traverse  the  southwestern  corner 
of  the  lot.  147/17  (2)  (92  S.  E. 
538). 

In  absence  of  such  proof  deed  was 
ineflfective  as  conveyance  of  title  or 
as  color  of  title.     Id.  17   (3). 
Street:     Description,  in  agreement  to 
convey  **  certain   real  estate  of  the 
plaintiff   known    as    No.    48    Angler 
Avenue'*    in     certain    city,    named 
county,  Georgia,  is  not  so  indefinite 
as  to  render  it  void  for  uncertainty 
and    subject    to    general    demurrer. 
147/30   (3)    (92  a  E.  636). 
True  boundary:     Where,  in  description 
in  deed,  land  is  bounded  on  one  side 
by  right  of  way  of  railroad  company, 
true    boundary    line    between    land 
conveyed  and  right  of  way  must  be 
taken  as  boundary  line,  and  not  the 
line    that    was    understood    to    exist 
at    time    of    execution    of    deed,    if 
there  is  variance  between  such  two 
lines.     146/352    (1)    (91   S.   E.   117). 
Vagueness:     Deed   to  ''153   1/3  acres 
off  of  lot  of  land  No.  42"  too  vague 
and    uncertain    to    convey   any   por- 
tion.  148/168,  169  (4)  (78  S.  E.  721). 
Exception:    Where   deed    excepts   certain 
land    as    conveyed     in    specified    deed 
recited  to  have  been  formerly  executed 
by  'j^rantor  to  another  person,  grantee 
does   not   thereby   acquire  land   so   ex- 
cepted;   and    in   suit   by   such    grantee 
against   such   other  person,    to    cancel 
former    deed,    and    to   have    title    con- 
veyed thereby  decreed  to  be  in  plain- 
tiff, where  petition  with  exhibits  made 
part    thereof    showed    upon     its     face 
such  facts,  case  was  properly  dismissed 
on   general    demurrer.     148/650    (98    S. 
E.    77). 
Intention:       Necessary     that     language 
indicating   an    intention    of   maker   of 
deed    to    convey    a   present    estate    in 
specific   land   to   a   named   grantee   be 
used.     140/736   (79  S.  E.  853). 
Mortgage  is  distinguished  from  deed,  in 
that  it  does  not  pass  title  while  deed 
does.     17  App.  666  (2)  (87  S.  E.  1100). 


into  another  transaction  with  maker 
of  bond,  surrendering  it  to  him  and 
receiving  in  lieu  of  it  deed  conditioned 
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to  be  void  upon  payment  of  purchase 
money,  and  also  escrow  deed  convey- 
ing land  to  obligee  in  bond,  when 
last  purchase  money  note  for  land  is 
paid,  defeasance  deed  becomes  void, 
and  escrow  deed  having  been  filed  for 
record  by  bank,  operates  to  convey 
full  title  for  general  purposes.  147/265 
(1)  (93  S.  E.  418). 

Where  bank  had  parted  with  its  full 
title  to  land,  it  had  no  title  which  it 
could  convey  for  purpose  of  levy  and 
sale.     147/265   (2)    (93  S.  E.  418). 

Ezception:  Deed  conveying  land,  ex- 
cepting timber  privileges  under  lease 
by  former  owner,  does  not  convey 
any  rights  in  the  timber  to  grantee 
though  such  lease  had  expired. 
145/590    (89  8.   E.   686). 

Orantee:  Common-law  rule  that  there 
can  be  no  delivery  in  escrow  of  deed 
to  grantee,  though  still  in  force,  does 


not  apply  to  ordinary  simple  contracts 
in  writing,  especially  those  not  recit- 
ing delivery.  17  App.  680,  681  (4)  (87 
8.  E.   1099). 

Payment:  An  escrow  agreement  pro- 
viding that  deed  should  not  be  deliv- 
ered to  purchaser  until  final  purchase- 
money  is  paid  required  that  deed 
should  be  held  in  escrow  until  all  the 
purchase-money  notes  were  paid. 
142/424  (1)  (83  8.  E.  93). 

Becord:  Where  instrument  of  writing 
was  executed  as  deed,  was  attested 
by  two  witnesses  one  of  whom  was  an 
officer  authorized  to  witness  deeds, 
purported  on  its  face  to  have  been 
delivered,  and  was  recorded,  presump- 
tion of  delivery  was  raised;  this  pre- 
sumption is  not  conclusive,  and  as  be- 
tween parties  to  instrument  it  may  be 
rebutted.     148/128  (2)   (96  8.  E.  3). 


§  4185.  (§  3605.)  Adverse  possession  does  not  void  deed. 


Common  law:  This  section  is  result  of 
legislative  enactment  (Acts  1859,  p. 
24),  and  it  abolished  the  common-law 


rule  making  void  all  conveyances  of 
land  at  time  in  adverse  possession  of 
another.     149/276,  277   (99  8.  E.  886). 


§  4187.  (§  3607.)  Inconsistent  clauses  in  deed. 


stated.  140/789   (80  8.  E.  12). 

OMldren:  There  is  no  confiict  between 
portion  of  deed  reciting  that  named 
person  and  her  children  are  parties  of 
the  second  part  and  granting  clause 
providing  that  the  property  is  sold  and 
conveyed  unto  said  named  person  dur- 
ing her  life,  and  at  her  death  to  her 
children  and  her  heirs  and  assigns. 
149/151,   156   (99   8.   E.   376). 

Life  estate:  In  so  far  as  provision 
of   deed   conferring  power  of  making 

§  4189.  (§  3609.)  Estoppel. 

Administrator:  If,  while  title  is  vested 
in  wife  by  virtue  of  deed  which  hus- 
band who  bought  land  caused  to  be 
executed  by  vendor,  husband  seeks  to 
sell  property  to  third  person,  and  wife 
knows  of  intention  to  do  so,  and  upon 
request  of  contemplating  purchaser  to 
know  if  she  is  satisfied  for  sale  to  be 
made  she  in  response  assents  thereto, 
and  sale  is  actually  made  in  good 
faith,  it  being  part  of  trade  that  pur- 
chaser shall  take  possession   of  major 


testamentarj'  disposition  of  property  is 
repugnant  to  provisions  creating  abso- 
lute estate  in  a  first  life  tenant,  it  is 
void.  148/287,  289  (3)  (96  8.  E.  564). 
Trust:  In  construction  of  trust  deed,  or 
deed  in  nature  of  trust  deed,  due  re- 
gard should  be  had  to  intention  of  par- 
ties, and  construction  must  be  upon 
the  whole  deed  and  not  merely  upon 
disjointed  parts  of  it.  148/317  (1)  (96 
8.  E.  625). 


portion  of  land,  and  wife  dies  while 
residing  on  property,  administrator  of 
wife  will  be  estopped  from  asserting 
title  against  such  purchaser.  147/37 
(3)    (93  8.  E.  863). 

After-acquired  title:  Title'  subsequently 
acquired  by  maker  of  warranty  deed 
by  payment  of  purchase  money  to 
her  grantor  passes  to  her  grantee. 
140/435   (79  8.  E.  196). 

Grantor:  Where  a  vendor  conveys  land 
with  general  warranty,  though  at  the 
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owners  of  land  conveyed,  as  against 
express  recitals  to  this  effect  in  deed. 
147/9  (1)  (92  S.  E.  650). 
Quitclaim  deed:  Where  administrator 
sues  to  recover  land  for  distribution 
among  heirs  at  law,  quitclaim  deed 
from  an  heir  to  defendant  is  admis- 
sible against  administrator  to  prevent 
recovery  of  distributive  share  of  that 
heir  in  the  land.  147/37,  38  (6)  (92 
8.  E.   863). 


time  he  may  not  own  an  undivided 
interest  therein,  if  he  subsequently  ac- 
quires such  interest  it  will  pass  at 
once  to  the  warrantee.  141/126  (2) 
(80  8.  E.  630). 

Where  three  persons  execute  deed, 
and  subsequently  successor  in  title  of 
grantee  brings  ejectment  against  two  of 
grantors,  defendants  will  not  be  heard 
to  allege  or  prove  that  other  grantor 
was  not  of  age  when  deed  was  exe- 
cuted,   or    that    they    were    not    sole 

§  4190.  (§  3610.)  Ancient  deed. 

Age:  Existence  of  deed  attested  by  un- 
official witnesses,  offered  as  ancient 
document,  for  more  than  thirty  years 
must  be  made  to  appear  independent 
of  the  purporting  date.  143/756  (1) 
(85  8.  E.  917). 

Muniments:  Where  plaintiff  relied  on 
prescriptive    title,    ancient    deeds    not 

§  4191.  Copies  established,  how. 

Charge  in  proceeding  by  heir  at  law  to 
establish  lost  deed  that  if  deed  was 
made  as  claimed  it  would  be  imma- 
terial as  to  how  remainder  of  prop- 
erty existed,  if  there  was  any  proper- 
ty left,  was  not  erroneous.  145/137, 
138  (7)   (88  8.  E.  669). 

Evidence:  Testimony  of  plaintiff  that 
intestate  died  in  the  county  and  there 
was  no  administration  upon  her  estate 
held  admissible,  though  no  allegation 
to  that  effect  was  made  in  petition. 
145/137,  138   (4-a)   (88  8.  E.  669.) 

Where,  in  proceeding  to  establish 
lost  deed,  it  was  alleged  and  submitted 
that  original  deed  was  never  recorded, 

§  4191  (a).  Execution  of  bonds  for  title,  etc.  [Every  bond  for  title, 
bond  to  re-convey  realty,  contract  to  sell  or  to  convey  realty,  or  any  inter- 
est therein,  and  every  transfer  or  assignment  of  any  of  such  instruments 
shall,  except  as  between  the  parties  thereto,  be  executed  with  the  same 
formality  as  is  now  required  by  the  laws  of  this  State  for  the  execution 
of  deeds  conveying  realty.] 

Acts  1921,  pp.  157,  158. 


connected  with  plaintiff's  chain  of 
deeds  were  inadmissible  though  of- 
fered in  connection  with  parol  evi- 
dence that  such  deeds  were  included 
among  a  number  of  others  handed 
down  to  him  as  muniments  of  title 
by  his  predecessors.  140/207  (3)  (78 
S.  E.  846). 


evidence  of  unexplained  mutilation  of 
record  covering  period  following  date 
of  deed  was  irrelevant  for  purpose  of 
being  considered  in  connection  with 
testimony  that  deed  had  been  carried 
to  county  seat  and  returned  with  state- 
ment that  it  was  recorded.  145/137, 
138  (5)  (88  8.  E.  669). 
Parties:  Under  sections  3657  and  3929 
heir  of  grantee  in  unrecorded  deed  has 
such  interest  in  land  as  will  authorize 
him  to  maintain  action  under  this  sec- 
tion and  section  5314  to  establish  copy 
of  deed  after  it  has  been  lost.  145/137, 
138  (4)   (88  8.  E.  669). 
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ARTICLE  2. 
Of  Covenants  and  Warranty. 


§  4192.  (§  3612.)  Covenants  running  with  lands  go  to  purchaser. 


Breach:  Under  sections  4136,  4192,  4194, 
where  deed  contains  general  covenant 
of  warranty,  in  which  there  is  no  re- 
striction as  to  transmission  of  cove- 
nant, remote  grantee  can  maintain 
action  against  first  grantor  for  breach 
of  covenant  based  on  possession  by 
another  under  older  deed  from  grantor. 
145/347   (1)    (89  S.  E.  199). 

Charge:  Under  evidence  in  action  for 
breach  of  railroad  company's  cove- 
nant to  construct  side  track  and  erect 
warehouse  at  certain  point,  instruction 
on  liability  of  defendant  company 
which  had  taken  over  the  property 
pursuant  to  a  contract  of  consolidation 
with  defendant  covenantor  held  not 
erroneous.  13  App.  357,  358  (8)  (79 
8.   E.   187). 

Easement:  Where  owner  of  land  sold 
portion  of  it,  deed  reserving  right  to 
use  thirty  feet  on  one  side  for  purpose 
of  hauling  logs  and  loading  logs  and 
lumber  so  long  as  he  owned  remainder 
of  land  and  operated  sawmill  on  it, 
and  stipulating  "that  this  right  of  use 
shall  not  interfere  with  business  of 
grantee  or  his  heirs  or  assigns  in  or  to 
property  conveyed, '*  the  covenant  of 
easement  ran  with  the  land.  146/694 
(1)    (92  S.  E.  220). 

Evidence  here  authorized  submission  to 
jury  whether  corporation  formed  by 
covenantors  for  free  telephone  service 
assumed  or  became  bound  by  covenant. 
140/74.3,  744  (4)   (79  S.  E.  846). 

In  suit  against  grantee  and  its  as- 
signee for  breach  of  covenant  running 
with  land  and  requiring  location  of 
railroad  station  at  certain  point,  deed 
executed  by  grantee  to  its  assignee 
subsequently  to  filing  of  suit  was  ad- 
missible, where,  before  the  commence- 
ment of  suit  assignee  was  in  possession 
and  control  of  the  property.  13  App. 
.357,  .3.')8   (8)   (79  S.  E.  187). 

Intention:  Covenants  are  to  be  so  con- 
strued as  to  carry  into  eflfect  the  in- 
tention of  the  parties,  which  intention 
should  be  collected  from  the  whole 
instrument  and  circumstances  surround- 


ing its  execution.  13  App.  357,  358 
(5)    (79  S.  E.  187). 

Interest:  To  constitute  covenant  run- 
ning with  the  land,  covenant  must 
have  a  relation  to  the  interest  or  es- 
tate conveyed,  and  act  to  be  done 
must  concern  the  interest  created  or 
conveyed;  not  necessary  that  privity 
of  estate  shall  exist  between  original 
grantor  and  purchaser  from  cove- 
nantee. 13  App.  357  (2)  (79  S.  E. 
187). 

Jury:  Under  conflicting  evidence  in  ac- 
tion for  breach  of  railroad  company's 
covenant  to  construct  side  track  and 
erect  warehouse,  questions  whether 
spur  track  was  a  side  track,  and 
whether  placing  of  box  car  near  the 
spur  track  after  commencement  of  suit 
was  construction  of  a  warehouse  with- 
in the  covenant  was  for  the  jury.  13 
App.  357,  358   (8)    (79  S.  E.  187). 

Party  walls:  Party  wall  agreement  con- 
tained in  deeds  by  tenants  in  common 
of  two  adjoining  lots  constituted  cove- 
nant  running  with  each   lot.     142/489 

(1)  (83  S.  E.  204). 

Personal  covenant  in  99year  lease  of 
])ortion  of  telephone  system,  which 
bound  the  lessees,  their  heirs  -and  as- 
signs, to  give  free  service  to  lessors 
over  all  their  lines,  not  binding  on 
]>urcha8er  from  lessees.  140/743  (3) 
(79  S.   E.   846). 

Personal  covenant  is  one  having  no 
relation  to  land  conveved.  13  App.  357, 
363    (79  a   E.   187). 

Prior  warrantors:  Purchaser  at  sale  by 
grantee  of  deed  given  as  security, 
grantor  having  defaulted,  may,  though 
he  be  grantee  himself,  and  has  never 
obtained  possession,  sue  any  prior 
grantor  upon  his  warranty.  14  App. 
382  (2)   (80  S.  E.  904). 

Purchase  price:  Answer,  in  ejectment 
suit  by  vendor  against  vendee  praying 
for  accounting  for  amount  paid  by  de- 
fendant on  purchase  price  of  land  set 
up  substantial  equity  and  was  sufll- 
cient  as  a  basis  for  a  decree.     148/418 

(2)  (96  S.  E.  993). 
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If  upon  accounting  prayed  by  de- 
fendant vendee  in  ejectment  suit  by 
vendor  it  should  be  determined  that 
defendant  had  fully  paid  purchase 
money,  she  would  be  entitled  to  relief 
prayed;  if  it  should  be  determined 
that  she  had  not  fully  paid  purchase 
price,  she  would  be  entitled,  upon  pay- 
ment of  balance  due,  to  decree  for 
portion  of  land  to  which  plaintiff  could 
execute  title  in  conformity'  with  this 
bond.  148/418  (2)  (96  8.  E.  993). 
Railroad  company:  Grantee,  by  accept- 
ing deed  obligating  it  to  construct 
railroad  and  build  side  track  and  ware- 
house, entered  into  covenant  to  comply 
with  such  obligation,  which  covenant 
ran  with  the  land  and  became  obliga- 
tory upon  its  assignee.  13  App.  357 
(3)    (79  S.  E.  187). 

Where  railroad  company,  pursuant 
to  consolidation  agreement,  takes  over 
property  of  another  company,  which 
property  is  subject  to  a  covenant  run- 
ning with  the  land,  requiring  building 
of  side  track  and  warehouse,  and 
where  it  proceeds  to  operate  and  man- 
age same,  it  may  be  held  liable  for 
breach  of  the  covenant,  though  the 
property  is  not  formally  transferred 
to  it  until  after  commencemept  of  the 
suit.     Id.  357   (4). 


Timber:  Covenants  in  lease  contract 
between  receivers  of  deceased  person 
and  lumber  company,  under  which 
company  was  to  construct  and  main- 
tain, on  land  to  be  purchased  from 
receivers,  a  sawmill,  to  be  situated  on 
certain  railroad,  and  to  ship  lumber 
over  such  railroad,  in  consideration  of 
construction  of  railroad  near  where 
timber  was  situated,  did  not  run  with 
the  land,  but  were  personal  covenants, 
and  injunction  will  not  lie  at  instance 
of  receivers  and  railroad  to  restrain 
cutting  of  timber  by  lessee  of  such 
lumber  company  and  its  shipment  over 
another  railroad.  148/69  (2)  (96  S.  E. 
263). 

Water:  Where  grantor  conveyed  fee  of 
one  of  two  tracts  of  land  and  water 
rights  and  water-power  privileges  of 
another  by  deed,  habendum  clause  of 
which  conveyed  *' above-granted  and 
described  property,  with  all  and  sin- 
gular the  rights,  members,  and  appur- 
tenances thereunto  appertaining,"  to 
grantee,  easement  of  water  rights  and 
water-power  privileges  passing  under 
deed  was  that  appurtenant  to  property 
conveyed  and  not  to  other  property 
of  grantee.  141/843  (1)  (82  S.  E. 
243). 


4193.  (§  3613.)  No  implied  warranty. 


Marketable  title:  Answer  herein  action 
for  price  of  land  did  not  involve  mar- 
ketability of  plaintiff's  title.  144/43 
(1)  (85  S.  E.  1039),  citing  5  Words 
and   Phrases. 

Fact    that    defendant   in   action    for 

§  4194.  (§  3614.)  General  warranty. 


price  of  land  made  one  of  those  be- 
sides plaintiff,  who  was  interested  in 
entire  parcel,  a  party,  does  not  destroy 
defense  that  plaintiff  could  not  fur- 
nish marketable  title.     Id.  43  (3). 


Cited.  141/126  (1)  (80  S.  E.  6.30); 
144/372,  373  (87  S.  E.  301). 

After-acquired  title:  Covenant  of  war- 
ranty in  deed  purporting  to  convey 
bare  possibility  will  not  inure  to  bene- 
fit of  purchaser  or  his  heirs  so  as  to 
subject  to  covenant  after-acquired 
property  of  vendor.  144/395  (1-a)  (87 
S.  E.  479). 

Breach:  Under  sections  4136,  4192,  4194, 
where  deed  contains  general  covenant 
of  warranty,  in  which  there  is  no  re- 
striction as  to  transmission  of  cove- 
nant, remote  grantee  can  maintain  ac- 


tion against  first  grantor  for  breach 
of  covenant  based  on  possession  by 
another  under  older  deed  from  grantor. 
145/347   (1)    (89  S.  E.  199). 

Construction:  Covenant  of  general  war- 
ranty of  title  to  timber  described  in 
conveyance  on  which  was  based  de- 
fendant's claim  of  breach  of  warranty 
is  to  be  construed  in  connection  with 
other  parts  of  deed  and  with  contem- 
poraneous written  agreement  of  party 
to  conveyances.  20  App.  682  (1)  (93 
8.  E.  301). 

Bfinors:     Plea,  in  suit  on  note  for  pur- 
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chase   price  of  land,   setting  np  tliat 

after  sale  plaintiff  discovered  that  her 

minor  sons  had  interests  in  the  land, 

which  she  could  not  convey,  and  that 

she  agreed  to  accept  from  defendant 

notes  for  stated  amounts,  payable  to 

the    minors    respectively,    amounts   of 

which  notes  were  to  be  deducted  from 

note  in  suit,  was  not  subject  to  de- 
murrer.     146/148,   149    (1)    (90   S.   E. 

863). 
Possibility:      Covenant   of   warranty   in 

void  deed  purporting  to  convey  only 

present  rights  in  and  title  to  all  in- 
terests that  grantor  has  or  may  be- 
come  possessed   of  by   inheritance   or 

deed  from  his  mother,  then  living,  was 

not  enforceable.  ■  144/395  (2)  (87  S.  E. 

479). 
Bescisslon:      Purchaser    in    undisturbed 

possession    under    vendor's    bond    for 

title  can  not  recover  partial  payment 

solely   for    defect    in    title,    or   unless 

vendor  is  insolvent  or  a  non-resident, 

or  it  be  inequitable   for  him   to   hold 

money     paid      and     collect     balance. 

143/547   (85  8.  E.  741). 

§  4195.  (§  3615.)  General  warranty  of  land  covers  known  defects. 

CJited.     141/126    (1)    (80    S.    E.    630); 
144/372,   373    (87   S.   E.   301). 

§  4197.  (§  3617.)  Burden  of  proof . 

Eyletion:     Burden   is  upon   plaintiff   to  that   warrantee    must    presently   yield 

show   eviction   by   reason    of   a   para-  to    it,    he    may    purchase    from    true 

mount  outstanding  title.     141/123   (1)  owner,  and  this  will  be  sufficient  evic- 

(80  S.  E.  901).  tion  to  constitute  breach.    14  App.'303 

Where  paramount  title  is  so  asserted  (4)  (80  8.  E.  735). 


Purchaser  of  land  in  undisturbed 
possession  under  absolute  warranty 
deed  can  not  have  rescission  and  re- 
cover from  grantor  partial  payments 
made  on  purchase  price,  or  have  dam- 
ages covering  costs  of  improvements 
on  land,  solely  upon  ground  of  defect 
in  title;  such  relief  depends  upon 
grantee's  equitable  right  of  rescission 
or  cancellation,  which  does  not  exist 
unless  he  allege  that  grantor  is  in- 
solvent or  a  non-resident,  or  allege 
fraud,  mutual  mistake,  or  some  other 
fact  making  it  inequitable  for  grantor 
to  hold  purchase  money  paid  and  to 
collect  balance.  146/749  (2)  (92  S.  E. 
213). 
Settlement:  Plea  that  plaintiff  had  set- 
tled with  defendant's  warrantor  for 
stated  sum,  and  that  this  released  de- 
fendant, was  demurrable,  where  it  did 
not  show  for  what  amount  the  person 
settled  with  would  have  been  liable 
or  extent  of  injury  done  defendant  by 
making  of  such  settlement.  143/421, 
422  (3)    (85  S.  E.  338). 


ARTICLE  3. 
Of  Registration. 
§  4198.  (§  3618.)  Deeds,  when  and  where  recorded. 


Administrator:  Administrator's  deed 
duly  executed  and  recorded,  reciting 
order  to  sell,  sale,  and  valuable  con- 
sideration,  and  conveying  certain  lot, 
except  widow's  dower,  and  certain 
other  land,  was  notice  to  subsequent 
purchasers  that  vendee  and  those  who 
held  under  him  took  only  the  last  men- 
tioned land;  and  one  who  acquired 
possession    of    entire    lot    under    pre- 


tended claim,  including  remainder  in 
dower,  would  acquire  no  title  to  sueh 
remainder  as  against  heirs  at  law,  who 
sue  in  ejectment  for  such  remainder 
within  seven  years  from  date  of  death 
of  tenant  in  dower.  147/315,  316  (2-b) 
(93  S.  E.  895). 

Benefit  of  public  is  object  of  registra- 
tion laws.    140/48,  50  (78  8.  B.  467). 

Bond  for  title:    The  obligee  in  a  recorded 
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bond  is  protected  to  the  extent  of  pur- 
chase money  actually  paid  before 
notice  of  the  rights  of  a  grantee  in  a 
senior  unrecorded  deed  from  the  obligor 
in  the  bond;  the  recorded  bond  for 
title  does  not  take  priority  over  the 
unrecorded  senoir  deed  to  the  extent 
of  the  entire  estate  purchased. 
149/220,  221  (1-b)   (100  8.  E.  72). 

Broker:  Written  instrument  giving 
broker  exclusive  right  to  sell  land,  and 
agreeing  to  pay  commission,  not  record- 
able by  superior  court  clerk.  140/48 
(1)  (78  8.  E.  935). 

Instrument,  even  if  a  recordable 
paper  when  properly  attested,  could  not 
properly  be  recorded  on  affidavit  of 
promisee  that  he  saw  promisor  sign 
it.     Id.  48  (2). 

Cancellation:  Kecord  of  instrument  not 
properly  recordable  not  cancelled  as 
Tpatter  of  course,  in  absence  of  statute; 
right  will  be  determined  under  general 
law  governing  right  to  have  instru- 
ments cancelled.  140/48  (4)  (78  8.  E. 
467). 

Effect:  The  registry  of  a  deed  serves 
dual  purpose;  it  is  constructive  notice 
of  the  existence  of  the  original  deed, 
and  permits  its  reception  in  evidence 
without  proof  of  its  execution.  20 
App.  175  (1)   (92  8.  E.  957). 

Evidence  by  purchaser  from  party  who 
had  covenanted  to  pay  part  of  cost  of 
party  wall  that  he  had  no  actual  no- 
tice of  the  covenant  was  properly  ex- 
cluded, where  the  covenant  was  con- 
tained in  properly  executed  and  re- 
corded deeds.  142/489  (3)  (83  8.  E. 
204). 

Where  plaintiff  in  ejectment  relied 
on  deed  based  on  sale  made  at  public 
outcry  in  pursuance  of  power  in  duly 
recorded  mortgage,  and  defendant 
relied  on  unrecorded  deed  from  mort- 
gagor, junior  to  mortgage,  but  senior 
to  plaintiff's  deed,  parol  testimony  as 
to  transaction  between  defendant  and 
mortgagor  and  mortgagee,  whereby  the 
land  was  sold  by  mortgagor  by  con- 
sent of  mortgagee  to  defendant  and 
purchase  price  paid  to  mortgagee,  was 
admissible  in  connection  with  other 
testimony  as  to  notice  to  plaintiff  of 
the  unrecorded  deed.  149/660  (1)  (101 
8.  E.  753). 


Failure:  Under  Code  1882,  section  2705, 
where  before  enactment  of  section 
3320,  in  1889,  there  was  a  contest  be- 
tween two  deeds,  neither  of  which  was 
recorded  within  12  months,  the  older 
deed  prevaUed.  143/98,  100  (6)  (84  8. 
E.  426). 

Junior  deed:  Properly  executed  and  re- 
corded deed  supported  by  valuable 
consideration  has  priority  over  older 
unrecorded  deed  of  which  grantee  in 
younger  deed  had  no  notice.  142/806 
(1)   (83  8.  E.  941). 

Fact  that  junior  deed  was  filed  for 
record  within  a  year  and  recorded  be- 
fore senior  deed  did  not  entitle  it  to 
a  preference,  where  it  was  not  actu- 
ally recorded  until  after  expiration  of 
the  year.  143/98,  100  (7)  (84  8.  E. 
426). 

Senior  unrecorded  deed  loses  its 
priority  over  junior  recorded  deed  for 
value  from  same  vendor,  taken  without 
knowledge  or  notice  of  the  existence 
of  the  senior  deed;  to  destroy  title  of 
purchaser  for  value,  acquired  by  prior 
registry,  it  is  essential  that  purchaser 
should  have  notice  of  a  prior  subsist- 
ing outstanding  title.  149/103  (1) 
(99  8.  E.  437). 

Notice:  It  was  not  error  to  charge  that 
if  defendant  purchased  land  in  con- 
troversy from  his  mother,  for  valu- 
able consideration,  and  if  he  had  no 
actual  notice  of  previous  deed  claimed 
by  plaintiff  to  have  been  made  by  the 
owner,  and  was  what  law  calls  an  in- 
nocent purchaser,  he  should  get  good 
title  to  the  land.  146/421  (3)  (91 
8.  E.  469). 

Party  walls:  Party  wall  agreement,  con- 
tained in  duly  executed  and  recorded 
deed  by  tenants  in  common,  was  notice 
of  such  agreement  to  subsequent  pur- 
chasers.    142/489  (2)   (83  8.  E.  204). 

Voluntary  conveyance:  Voluntary  deed, 
though  duly  recorded,  and  taken  with- 
out notice  of  prior  voluntary  deed 
executed  by  same  grantor  and  not  re- 
corded, does  not  give  to  second  grantee 
a  priority  over  the  first;  doctrine  of 
constructive  notice  applies  only  to 
deeds  made  for  valuable  consideration. 
146/421   (2)   (91  8.  E.  469). 

While  as  abstract  principle  of  law, 
it  was  error  to  reject  .certain  voluntary 
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deeds  which  had  been  recorded,  such 
error  was  harmless  where  record  there- 
of was  not  notice  to  innocent  third 
person  who  acquired  for  valuable  con- 


sideration contract  lien  against  the 
property;  actual  notice  is  required  in 
order  to  give  priority  to  voluntary 
deed.     147/24   (1)    (92  S.  E.  533). 


4202.  (§  3620.)  Deeds,  how  attested  for  record. 


its  president  and  secretary,  and  its 
corporate  seal  is  affixed,  and  only  sig- 
nature of  secretary  is  properly  at- 
tested, such  deed  is  admissible  to 
record,  and  such  record  is  notice  to 
subsequent  purchasers  of  property  con- 
veyed.    147/654   (1)    (95  S.  E.  211). 

Scope:  The  recording  acts  only  authorize 
the  clerk  of  the  superior  court  to 
record  such  papers  as  are  entitled  to 
record  and  which  had  been  attested 
in  manner  and  form  as  the  statute  pro- 
scribes. 20  App.  175  (1)  (92  S.  E. 
957). 

Title:  Although  deed  may  not  be  prop- 
erly attested  or  probated  to  authorize 
its  record,  this  will  not  prevent  it 
from  conveying  title  as  against  grantor 
and  heirs.     145/215  (1)  (88  S.  E.  947). 

Trustee:  Where  one  in  individual  capac- 
ity was  grantor,  and,  as  trustee  of 
church,  was  grantee,  his  attestation  of 
deed  with  unofficial  witness  was  not 
sufficient  to  authorize  deed  to  be  re- 
corded.    144/845   (1)   (88  S.  E.  199). 


Attorney:  That  an  attorney  prosecuted 
to  judgment  a  suit  on  a  note,  payment 
of  which  was  secured  by  deed,  did  not 
render  him  incompetent  as  an  attest- 
ing witness  to  the  deed  executed  pur- 
suant to  this  section  and  reconveying 
the  property  to  the  debtor  for  the  pur- 
pose of  levying  a  sale  under  such  judg- 
ment.    141/329   (1)    (80  S.  E.  996). 

Attorney  at  law  who  is  notary  pub- 
lic, and  who  negotiates  loan  and  re- 
ceives fee  from  party  therefor,  is  not 
disqualified,  on  account  of  interest, 
from  acting  as  official  attesting  wit- 
ness to  the  deed.  145/580  (2)  (89  S. 
E.  740). 

Broker's  contract:  Instrument  giving 
broker  exclusive  right  to  sell  land  and 
agreeing  to  pay  commission  even  if  a 
recordable  paper  when  properly  at- 
tested, could  not  be  properly  recorded 
on  affidavit  of  promisee  that  he  saw 
promisor  sign  it.  140/48  (1)  (78  S.  E. 
935). 

Corporation:  Where  deed  is  signed  with 
name  of  domestic  corporation  and  by 

§  4202  (a).  Presumption  of  due  attestation  rebuttable.  [Wherever 
any  deed,  mortgage  or  other  registerable  instrument  appears  by  its  cap- 
ti(>ii  only  to  be  executed  in  one  county,  and  the  oflRcial  attesting  witness 
appears  to  be  an  officer  of  another  county,  not  having  jurisdiction  to  wit- 
ness deeds  in  the  county  named  in  the  caption,  the  prima  facie  presump- 
tion shall  be  that  the  said  deed  was  attested  by  the  officer  in  the  county  in 
which  he  had  authority  to  act,  the  caption  to  the  contrary  notwithstand- 
ing. Such  deeds,  mortgages  and  other  instruments  shall  be  held  prima 
facie  entitled  to  record,  but  this  presumption  may  be  rebutted  by  due 
]>r<)of :  Provided,  that  the  terms  of  this  law  shall  not  apply  to  any  pend- 
ing litigation.] 

Acts  1918,  p.  209. 

§  4203.  (§  3621.)  If  attested  out  of  this  State. 

Caption:     Mortgage  on  lands  in  Georgia,  lands  were  located,  entitled  mortgagee 

executed  in  Florida,  attested  by  notary  to  priority  upon  bankruptcy  of  mort- 

of  the  State  in  accordance  with  this  gagor.    224  Fed.  984  (1);  s.  c.  35  A.  B. 

section,  caption  reading  **  Georgia,  Col-  Rep.  4.59. 

quit  County, ^^  which  was  place  where  Re-execution:     Where  deed  insufficiently 
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executed  outside  the  State  is  properly 
re-executed  within  the  State  and  re- 


corded it  is  competent  evidence  of  title. 
142/850  (3)   (83  S.  E.  955). 


§  4208.  (§  3626.)  Bills  of  sale  to  personalty. 

stated.     16  App.  424  (1)   (85  S.  E.  617). 

§  4210.  (§  3628.)  Deed  evidence,  when. 


Stated.     145/215    (1)    (88  S.  E.  947); 
13  App.  419  (2)  (79  S.  E.  225). 

AcUninistrator:  Deed  here  was  properly 
admitted  in  evidence  over  objection 
that  it  did  not  sufficiently  describe 
land  and  was  not  accompanied  by  suf- 
ficient order  from  court  of  ordinary. 
143/98,  100   (5)    (84  S.  E.  426). 

Deed  was  inadmissible  where  de- 
scription was  indefinite  without  parol 
proof,  and  testimony  was  that  land  in 
controversy  was  not  embraced  therein. 
143/727  (2)   (85  S.  ]?.  874). 

Affidavit  of  forgery,  as  contemplated  by 
this  section,  is  special  pleading  to  be 
employed  solely  as  basis  for  raising 
and  trying  issue  as  to  genuineness  of 
recorded  deed  offered  in  evidence  on 
trial  of  another  case.  145/84  (1)  (88 
S.  E.  550). 

Alterations:  Prima  facie  any  alteration 
which  appears  in  registered  deed  will 
be  presumed  to  have  been  made  by  the 
parties  at  or  before  time  of  execution 
of  deed;  in  absence  of  affidavit  of  for- 
gery, such  registered  deed  is  admissible 
in  evidence  without  explanation  of 
alteration.    146/721  (2)  (92  S.  E.  67). 

Amendment  to  petition  in  action  for  land 
by  administrator,  alleging  record  of 
deed  by  plaintiff's  intestate  to  third 
person,  that  such  deed  is  forgery,  and 
that  third  person  is  in  collusion  with 
defendant  in  withholding  possession, 
is  not  statutory  affidavit  of  forgery, 
though  sworn  to  by  plaintiff  "to  the 
best  of  his  knowledge  and  belief." 
145/84   (1-a)    (88  S.  E.  550). 

Burden:  Where  i^davit  of  forgery  was 
filed  to  recorded  deed  offered  in  ev- 
idence, and  two  of  attesting  witnesses 
were  dead,  plaintiff  should  prove  ac- 
tual signing  by  alleged  maker,  or 
genuineness  of  his  signature,  or  that 
such  evidence  was  not  attainabla 
142/120  (1)   (82  S.  E.  531). 

Where  amendment  to  petition  in  a^ 
tion    for    land    alleges    that   recorded 


deed  is  forgery,  burden  of  proof  on 
such  issue  is  on  plaintiff,  in  absence 
of  affidavit  of  forgery.  145/84,  85  (2) 
(88  S.  E.  550). 

When  affidavit  of  forgery  was  filed, 
burden  of  proving  genuineness  of  deed 
was  upon  party  who  offered  it  in 
evidence.  147/598  (5)  (95  S.  E.  11). 
Certificate  from  executive  department 
showing  that  at  execution  of  deed  no 
person  of  name  subscribed  to  deed  as 
justice  of  the  peace  was  a  justice,  was 
sufficient,  in  absence  of  rebutting  ev- 
idence to  show  that  deed  was  forgery. 
142/725,  727  (3)  (83  S.  E.  683). 
Charge  that  there  was  only  one  issue, 
and  that  was  whether  defendant  ex- 
ecuted deed  introduced,  which  plaintiff 
relies  on  for  a  deed  and  defendant 
says  is  a  mortgage,  was  erroneous. 
142/126   (1)    (82  S.  E.  522). 

In  action  to  quiet  title,  wherein  de- 
fendant alleged  that  deed  relied  on  by 
plaintiff  was  forgery,  charge  as  to  pos- 
session of  plaintiff's  grantor  and  as  to 
admissions  of  a  defendant  were  er- 
roneous. 147/598  (4)  (95  S.  E.  11). 
Evidence:  Where  defendant  claimed 
that  deed  on  which  plaintiff  relied  was 
a  forgery,  mortgage  to  the  grantee 
under  such  deed  from  defendant  was 
relevant.     142/126  (1)  (82  S.  E.  522). 

Agent  of  alleged  grantee  could  not 
testify  that  price  asked  for  land  gen 
erally  of  the  grantee,  owning  other 
lands  in  the  community,  was  much 
under  the  actual  value  thereof.  Id. 
126  (2). 

On  special  issue  of  forgery,  solt^ 
question  being  as  to  factum  of  deed, 
it  was  erroneous  to  admit  in  evidence 
deed  to  intestate  reeiting  that  land 
conveyed  was  same  as  that  conveyed 
to  grantor  by  alleged  forged  deed. 
147/598   (3)    (95  S.  E.  11). 

The  registry  of  a  deed  serves  a  dual 
function;  it  is  constructive  notice  of 
the  existence  of  the  original  deed,  and 
permits  its  reception  in  evidence  with- 
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out  proof  of  its  execution.     20  App. 
175   (1)    (92  8.  E.  957). 

Jury:  In  action  to  quiet  title  wherein 
defendant  tendered  issue  of  forgery  and 
consented  to  trial  of  such  issue  sep- 
arately before  the  jury,  there  was  no 
error,  after  verdict  against  defendant, 
in  ordering  trial  of  main  case  before 
same  jury,  147/598  (2)  (95  S.  E.  11). 

New  trial:  In  action  to  quiet  title, 
where  defendant's  affidavit  of  forgery, 
tendered  under  this  section,  was  found 
against  him,  and  same  jury  returned 
directed  verdict  for  plaintiff  in  main 
case,  though  only  one  motion  for  new 
trial  was  made,  assignment  of  error, 
based  on  rulings  as  to  all  issues,  will 
be  considered  where  there  has  been  no 
motion  to  dismiss  motion  for  new  trial. 
147/598   (1)    (95  8.  E.  11). 

Though  losing  party,  on  trial  of 
special  issue  as  to  genuineness  of  deed 
offered  in  evidence  on  trial  of  peti- 
tion for  partition  of  realty,  may  file 
motion  for  new  trial  and  except  to 
judgment  denying  such  motion,  that 
judgment  can  not  be  reviewed  in 
8upreme  Court  while  main  case  is 
pendiog  in  court  below.  148/271  (96 
8.  E.  563). 

Partnership:  Deed  from  a  firm  to  d(^ 
fendant  properly  admitted  here,  an 
against  objection  that  it  was  not  ex* 


ccnted  by  all  of  the  partners  as  ter 
ants  in  common.  141/367  (1)  (80  S 
E.  1002). 

Probate:  Deeda  of  timber  lands,  some 
of  which  were  recorded  upon  insufl- 
cient  probate,  and  others  not  recorded, 
produced  by  defendants  under  notice 
to  produce,  are  admissible  in  evidence 
without  further  proof  of  execution,  in 
action  against  administrator  and  heirs 
for  breach  of  contract.  145/616,  617 
(4)   (89  8.  E.  689). 

Sheriff's  deed  is  inadmissible  to  show 
transfer  of  title  when  not  accompanied 
by  the  execution  or  judgment  on  which 
it  is  founded.  143/738  (2)  (85  8.  E. 
877). 

Unrecorded  deed:  Where,  in  action  to 
enjoin  defendant  from  polluting 
stream,  title  to  certain  land,  upon 
which  plaintiff  predicated  his  rights, 
was  in  dispute,  it  was  error  to  admit 
in  evidence  as  to  such  title  two  un- 
recorded deeds,  execution  of  which  had 
not  been  proved.  141/790  (2)  (82  8. 
E.  241). 

Verdict:  Where  rulings  in  equitable  afi- 
tion  to  quiet  title  required  that  verdict 
on  collateral  issue  of  forirery  be  set 
aside,  court  would  direct  that  verdict 
in  main  case  be  set  aside  and  case  rein- 
stated.   147/598,  599  (7)  (95  8.  E.  11> 


§  4212.  (§  3630.)  Copy  when  evidence. 


ZiOsb:  It  was  not  error  to  exclude  cer- 
tified copy  of  deed,  where  it  was  not 
shown  whether  inquiry  was  made  of 
heirs  of  administrator  of  grantor  ab 
to  loss  of  original  deed,  in  order  to  lay 
foundation  of  secondary  evidence. 
146/310  (6)    (91  8.  B.  104). 

Becord:  No  question  as  to  correctness 
of     record     being    involved,     original 


record  not  admissible,  over  objection, 
to  show  contents  of  lost  deed.  140/61U 
(1-a)  (79  8.  E.  466). 
Registered  deeds:  Certified  copy  oi 
deed  attested  by  justice  of  peace  who 
was  individual  grantor,  and,  as  trustee, 
grantee,  was  not  admissible  in  evidence. 
144/845  (1)   (88  8.  E.  199). 


§  4213.  Bonds  for  title  may  be  recorded. 


Cited.  16  App.  669,  671  (85  8.  E.  986); 
250  Fed.  899,  903. 

Bona  fide  purchaser:  The  rule  in  equity 
as  to  the  concurrence  of  certain  con- 
ditions in  order  to  constitute  one  a 
bona  fide  purchaser  is  applicable  in  the 
construction  of  the  act  relating  to  the 
registry  of  bonds  for  title.  149/220 
(1-a)  (100  8.  E.  72). 

Purpose:     The  primary  intent  and  pur- 


pose of  the  act  is  to  give  notice  to  all 
persons  dealing  with  the  obligor,  from 
the  date  of  filing  bond,  of  interest  and 
equity  of  holder  of  bond  in  property 
therein  described,  so  that  anyone  ac- 
quiring lien  on  or  title  to  the  property 
after  filing  of  bond  would  take  prop- 
erty subject  to  the  interest  and  equity 
of  the  obligee.  149/220  (1-a)  (100  8. 
E.  72). 
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§  4214.  Becord  is  notice  of  the  holder's  interest. 

Cited.    250  Fed.  899,  903. 

§  4215.  Satisfaction,  how  entered  of  record. 

Cited.    250  Fed.  899,  903. 

§  4215  (1).  Record  of  bonds  for  title,  etc.  Priority  over  deeds,  etc. 

[Every  bond  for  title,  bond  to  re-convey,  contract  to  sell  or  convey  realty, 
or  any  interest  therein  and  any  and  all  transfers  or  assignments  thereof, 
shall  be  filed  and  recorded  in  the  ofiSce  of  the  clerk  of  the  superior  court 
of  the  county  where  the  land  referred  to  therein  lies.  The  filing  and 
recording  may  be  made  at  any  time,  but  such  bond  for  title,  bond  to  re- 
convey,  contract  to  sell  or  convey  realty,  or  any  interest  therein,  and  any 
transfer  or  assignment  thereof,  shall  lose  its  priority  over  deeds,  loan 
deeds,  mortgages,  bonds  for  titles,  bonds  to  re-convey,  contracts  to  sell  or 
convey  realty,  or  any  interest  therein,  and  any  transfer  or  assignment 
thereof  from  the  same  vendor,  obligor,  transferrer,  or  assignor,  which 
may  be  executed  subsequently,  but  previously  filed  for  record,  and  taken 
without  notice  of  the  former  instrument.] 
Acts  1921,  p.  158. 


OHAPTEB  8. 
Registration  of  Land  Titles. 

§  4215  (a).  Name  of  law.     [This  law  shall  be  known  as  "The  Land 
Registration  Act,"  and  may  be  cited  or  referred  to  by  that  name.] 
Acts  1917,  p.  108. 

§  4215  (b).  Superior  court's  jurisdiction.  [For  the  purpose  of  en- 
abling all  persons  owning  real  estate  within  this  State  to  have  the  title 
thereto  settled  and  registered  as  prescribed  by  the  provisions  of  this  Chap- 
ter, the  superior  court  of  the  county  in  which  the  land  lies  shall  have 
exclusive  original  jurisdiction  of  all  petitions  and  proceedings  had  there- 
upon.] 

Acts  1917,  p.  108. 

§  4215  (c).  Words  defined.  [As  used  in  this  Chapter,  the  following 
words  shall  have  the  following  meanings,  unless  the  context  plainly  indi- 
cates otherwise: 

The  words  "registered  land"  shall  include  any  estate  or  interest  in 
lands  which  shall  have  been  registered  under  the  provisions  of  this 
Chapter. 

The  words  "the  court"  shall  mean  the  superior  court  of  the  county 
wherein  the  land  lies. 
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The  word  ** clerk*'  shall  mean  the  clerk  of  the  superior  court  of  the 
county  wherein  the  land  lies,  and  shall  include  his  lawful  deputies,  and 
any  person  lawfully  acting  as  clerk  under  the  provisions  of  the  general 
laws  of  this  State,  or  of  this  Chapter. 

The  words  ''judge'*  or  ** judge  of  the  court"  or  ** judge  of  the  superior 
court*'  or  ''judge  of  the  superior  court  of  the  county  wherein  the  land 
lies,"  or  words  of  similar  purport,  shall  be  held  and  construed  to  mean, 
embrace,  and  include  any  judge  of  the  superior  court  of  this  State,  pre- 
siding in  the  superior  court  of  the  county  where  the  land  lies ;  and  while 
it  is  intended  that  as  a  usual  matter  the  judge  of  the  superior  court  of 
each  circuit  shall  be  the  judge  who  shall  act  upon  and  sit  in  the  various 
matters  arising  in  that  circuit  with  which  the  judges  of  such  courts  are 
charged  under  the  provisions  of  this  Chapter,  still  as  to  such  matters  any 
judge  of  the  superior  court  shall  have  jurisdiction  to  perform  the  functions 
of  judge  under  this  Chapter ;  and  in  the  event  that  the  judge  of  the  supe- 
rior courts  of  the  circuit  in  which  the  transaction  or  matter  arises  is  dis- 
qualified, absent  from  the  circuit,  ill,  dead,  or  from  any  other  cause  can- 
not act  in  the  matter,  it  shall  be  the  duty  of  any  other  judge  of  the  su- 
perior court  of  the  State,  to  whom  the  matter  is  presented,  to  act  in  the 
matter  to  the  same  extent  as  if  the  same  arose  in  one  of  the  counties  of 
his  own  circuit ;  and  furthermore,  any  judge  of  the  superior  court  may,  in 
any  matter  arising  under  this  Chapter,  upon  the  request  of  the  judge  of 
the  superior  court  of  the  circuit  in  which  it  arose,  act  upon  it  as  if  it 
arose  in  his  own  circuit. 

The  words  "voluntary  transaction"  shall  be  construed  to  embrace  and 
mean  all  contractural  and  other  voluntary  acts  or  dealings  (except  by 
will)  by  any  registered  owner  of  any  estate  or  interest  in  land,  with  ref- 
erence to  such  estate  or  interest  and  any  right  of  homestead  or  exemption 
therein;  and  the  words  "involuntary  transaction"  shall  be  construed  to 
embrace  and  mean  all  other  transmission  of  registered  land  or  any  interest 
therein  and  all  other  rights  or  claims,  judicial  proceedings,  liens,  charges, 
or  encumbrances  not  created  directly  by  contract  with  the  registered 
owner,  but  arising  by  operation  of  law  or  of  equitable  principles,  dower, 
the  exercise  of  the  right  of  eminent  domain,  delinquent  taxes  and  levies, 
and  all  like  matters  affecting  registered  land  or  any  interest  therein.] 

Acts  1917,  pp.  108-110. 

§  4215  (d).  Proceedings  in  rem.  [The  proceedings  under  any  petition 
for  the  registration  of  land,  and  all  proceedings  in  the  court  in  relation 
to  registered  land,  shall  be  proceedings  in  rem  against  the  land,  and  the 
decree  of  the  court  shall  operate  directly  on  the  land,  and  vest  and  estab- 
lish title  thereto  in  accordance  with  the  provisions  of  this  Chapter,  as  well 
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as  upon  all  persons  who  are  parties  to  said  proceedings,  whether  by 
name  or  under  the  general  designation  of  '*whom  it  may  concern."] 
Acts  1917,  p.  110. 

§  4215  (e).  Begistration  suit;  parties,  pleading,  and  practice.  [Suit 
for  registration  of  title  shall  be  begun  by  a  petition  to  the  court  by  the 
person  or  persons  or  corporation  claiming,  singly  or  collectively,  to  own  or 
to  have  the  power  of  appointing  or  disposing  of  an  estate  in  fee  simple 
in  any  land,  whether  subject  to  liens,  encumbrances,  or  lesser  estate,  or 
not.  Infants  and  other  persons  under  disability  may  sue  and  defend  by 
guardian,  guardian  ad  litem,  next  friend,  or  trustee,  as  the  case  may  be. 
Except  as  otherwise  provided,  the  suit  shall  be  subject  to  the  general  rules 
of  equity  pleading  and  practice.] 

Acts  1917,  p.  110. 

§  4215  (f).  Interest  less  than  fee.  [Any  person  in  the  possession  of 
lands  within  the  State,  claiming  an  interest  or  estate  less  than  the  fee 
therein,  may  have  his  title  thereto  established  under  the  provisions  of  this 
Chapter,  without  the  registration  and  transfer  features  herein  provided.] 

Acts  1917,  p.  110. 

§  4215  (g).  Petition;  names  and  addresses,  non-residents,  description 
of  land,  and  amendment.  [The  petition,  and  amendment  thereto,  shall 
be  signed  and  sworn  to  by  each  petitioner,  or,  in  the  case  of  a  corpora- 
tion, by  some  officer  thereof,  or,  in  the  case  of  a  person  under  disability, 
by  the  person  filing  the  petition.  It  shall  contain  a  full  description  of 
the  land  and  its  valuation  and  its  last  assessment  for  county  taxation; 
shall  show  when,  how,  and  from  whom  it  was  acquired,  a  description  of 
the  title  by  which  he  claims  the  land,  and  an  abstract  of  title,  and  shall 
state  whether  or  not  it  is  occupied ;  and  shall  give  an  account  of  all  known 
liens,  interests,  and  claims,  adverse  or  otherwise,  vested  or  contingent. 
Pull  names  and  addresses,  if  known,  of  all  persons  that  may  be  interested 
in  any  wise,  including  adjoining  owners  and  occupants,  shall  be  given.  A 
non-resident  petitioner  shall  appoint  a  resident  agent  or  attorney  upon 
whom  process  and  notices  may  be  served.  The  description  of  the  prem- 
ises to  be  given  in  the  petition  shall  be  in  such  terms  as  shall  identify  the 
same  fully,  and  shall  be  such  a  description  as  shall  tend  to  describe  the 
same  as  permanently  as  is  reasonably  practicable  under  all  the  circum- 
stances. If  it  be  in  a  portion  of  the  State  in  which  the  land  is  by  State 
survey  divided  into  land  districts  and  lot  numbei'S,  in  the  petition  there 
shall  be  stated  the  number  of  land  district  and  of  the  lot  number  or  num- 
bers in  which  the  tract  is  contained.  The  judge,  on  his  own  motion  or 
upon  recommendation  of  the  examiner,  may,  before  passing  a  decree 
upon  any  petition  for  registration,  require  a  fuller  and  more  adequate 
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description,  or  one  tending  more  permanently  to  identify  the  tract  in 
question,  to  be  included  into  the  petition  by  amendment,  and  if,  in  the 
discretion  of  the  court,  it  shall  be  necessary,  may,  for  that  purpose,  require 
a  survey  of  the  premises  to  be  made  and  the  boundaries  marked  by  per- 
manent memorials.  The  acreage  or  other  superficial  contents  of  the  tract 
shall  be  stated  with  approximate  accuracy;  and  where  reasonably  prac- 
ticable, the  court  may  require  the  metes  and  bounds  to  be  stated.] 
Acts  1917,  p.  110. 

§  4215  (h).  Separate  parcels.  [Any  number  of  separate  parcels  of 
land,  claimed  by  the  petitioner  under  the  same  general  claim  of  title,  and 
lying  in  the  same  county,  may  be  included  in  the  same  proceeding;  and 
any  one  tract  may  be  established  in  several  parts,  each  of  which  shall  be 
clearly  and  accurately  described  and  registered  separately.] 

Acts  1917,  p.  111. 

§  4215  (i).  Parties  defendant.  [The  petition  shall  include  as  de- 
fendants all  persons  who  by  the  petition  are  disclosed  to  have  any  heir, 
interest,  equity,  or  claim  adverse  to  the  petitioner  or  otherwise,  vested  or 
contingent,  upon  said  land  or  any  interest  therein,  and  shall  also  include 
as  defendants  all  other  persons  **whom  it  may  concern."] 

Acts  1917,  p.  111. 

§  4215  (j).  Process,  service;  publication  of  notice;  non-residents;  in. 
fants,  etc.  [Upon  such  petition  being  filed  in  the  oflBce  of  the  clerk 
of  the  superior  court  in  the  county  where  the  land  lies,  the  clerk  shall  issue 
a  process  directed  to  the  sheriffs  of  this  State  and  their  lawful  deputies, 
requiring  all  of  the  defendants  named  in  the  petition,  and  all  other  per- 
sons **whom  it  may  concern,'*  to  show  cause  before  the  court,  on  a  named 
day  not  less  than  forty  or  more  than  fifty  days  from  the  date  thereof, 
why  the  prayers  of  the  petition  should  not  be  granted,  and  why  the 
court  should  not  proceed  to  judgment  in  such  cause ;  and  shall  make  the 
necessary  copies  of  the  petition  and  process  for  service.  Within  thirty 
days  from  the  time  of  the  issuance  of  process,  a  copy  of  the  petition  and 
process  shall  be  served,  in  like  manner  as  ordinary  process  is  served  in 
ordinary  actions  at  law,  upon  each  party  named  as  defendant  in  the  orig- 
inal petition,  if  a  resident  of  this  State.  Second  original  and  copies  may 
issue  and  be  served  in  like  manner  as  second  originals  are  issued  and 
copies  served  in  ordinary  actions.  The  clerk  of  the  superior  court  shall 
also  cause  to  be  inserted  in  the  newspaper  in  which  the  advertisements 
of  sheriff's  sales  in  the  county  are  advertised,  for  four  insertions  in  sep- 
arate weeks,  a  notice  addressed  **to  whom  it  may  concern,"  and  also  to 
each  person  named  in  the  petition  as  a  defendant  who  resides  beyond  the 
limits  of  the  State,  or  whose  place  of  residence  is  unknown,  and  giving 
notice  of  the  filing  of  the  petition  by  the  petitioner,  and  a  description 
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of  the  land  which  petitioner  seeks  to  register,  and  warning  them  to  show 
cause  to  the  contrary,  if  any  they  can,  before  the  court  on  the  date  named 
in  the  process.  The  judge  of  the  court  may  grant  additional  time  for 
service  or  return  of  the  process,  and  may  provide  for  service  in  cases  not 
herein  provided  for,  wherever  the  exigencies  of  justice  may  so  require. 
Wherever  the  petition  discloses,  or  it  otherwise  becomes  disclosed  to  the 
court  in  the  progress  of  the  proceedings,  that  any  non-resident  is  inter- 
ested, such  non-resident,  if  his  post-oflBce  address  be  known,  shall  be  noti- 
fied also  by  the  clerk  of  the  court  mailing  to  him  a  copy  of  the  petition 
and  process  by  registered  mail  to  the  post-oflSce  address  as  the  same  may 
be  disclosed  to  the  court  through  the  petition  or  other  proceedings  in  the 
case.  Guardians  ad  litem  shall  be  appointed  for  infants  and  other  per- 
sons under  disability,  in  like  manner  as  they  are  appointed  in  equity 
cases  in  the  general  practice  in  this  State.] 
Acts  1917,  p.  112. 

§  4215  (k).  State,  county,  or  municipality,  how  served.  [If  the  peti- 
tion discloses  that  it  involves  the  determination  of  any  public  right  or 
interest  of  this  State,  or  of  any  county  or  municipality  thereof,  the  process 
or  notice,  in  order  to  affect  the  State  or  the  county  or  the  municipality, 
shall  be  served  upon  the  attorney-general,  in  the  case  of  the  State;  upon 
the  ordinary,  in  the  case  of  a  county  (or,  if  the  ordinary  be  disqualified, 
upon  the  clerk  of  the  superior  court) ;  or  upon  the  mayor  of  the  munici- 
pality, in  the  case  of  a  municipality  (or,  in  case  there  is  no  mayor  or  the 
mayor  is  disqualified,  upon  a  majority  of  the  members  of  the  council  or 
other  governing  body  of  the  municipality).] 

Acts  1917,  p.  113. 

§  4215  (1).  Waiver  of  service.  [Any  person  entitled  to  notice  or  service 
of  process  under  this  Chapter  may  waive  such  notice  or  service  by  a 
written  acknowledgment  of  service,  or  waiver  of  service,  entered  upon 
the  petition  or  entitled  in  the  cause  and  signed  by  him  in  the  presence  of 
the  judge  of  the  superior  court  or  of  the  clerk  of  the  superior  court  of  the 
county,  or  the  examiner,  his  signature  being  attested  by  such  officer.] 

Acts  1917,  p.  113. 

§  4215  (m).  Judgment  conclusive.  False  return,  etc.  [The  court, 
before  passing  the- decree  authorizing  the  registration  of  land,  shall  first 
satisfy  himself  that  publication  of  notice  and  service  of  process,  as  herein 
required,  have  been  made.  After  judgment  the  entry  of  service  by  the 
sheriff  or  his  deputy  shall  be  conclusive  evidence  and  shall  not  be  subject 
to  traverse,  nor  shall  any-  acknowledgment  of  service  be  subject  to 
traverse.  The  recital  of  service  of  process  and  of  the  giving  and  publish- 
ing of  notices,  contained  in  the  decree  or  final  judgment  in  the  cause. 
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shall  be  conclusive  evidence  that  such  service,  publication,  and  notice 
have  been  legally  given;  provided,  however,  that  nothing  herein  shall 
prevent  any  person  aggrieved  from  having  his  right  of  action  against 
any  sheriff  who  makes  a  false  return  of  service,  or  against  any  clerk  or 
examiner  who  falsely  attests  a  waiver  or  acknowledgment  of  service,  or 
any  clerk  who  fails  to  publish  the  notice  or  to  mail  the  notice  as  required 
by  this  Chapter.] 
Acts  1917,  p.  113. 

§  4215  (n).  Notice;  posting,  service,  conclusiveness,  waiver.  Sheriff 
to  ascertain  occupants.  [A  notice  s.imilar  to  the  notice  directed  to  be 
published,  as  provided  in  section  4215  (j),  shall  also  be  delivered  by  the 
clerk  to  the  sheriff  of  the  county,  or  one  of  his  lawful  deputies ;  and  the 
sheriff  or  his  lawful  deputy  shall,  within  thirty  days  from  the  date  the 
petition  is  filed,  post  the  same  upon  the  land  in  some  conspicuous  place; 
and  if  there  be  more  than  one  tract  of  land,  enough  notices  shall  be  fur- 
nished by  the  clerk  to  the  sheriff  or  his  deputies,  and  he  shall  post  the 
same  upon  each  tract  of  land  included  in  the  petition.  The  sheriff  shall 
also,  within  said  thirty  days,  go  upon  the  land  and  ascertain  and  make 
oflBcial  return  to  the  court,  stating  the  names  of  each  and  every  person 
above  the  age  of  fourteen  years  actually  occupying  the  premises,  together 
with  the  postofiice  addresses  of  such  persons.  Upon  such  return  being 
made,  the  clerk  shall  thereupon  mail,  by  registered  mail,  to  each  person 
so  upon  the  land  a  copy  of  the  petition  and  process,  or,  if  the  petitioner 
so  desires,  he  may  require  such  persons  so  upon  the  land  to  be  served  by 
the  sheriff  or  his  deputy.  The  clerk  shall  make  entry  of  having  mailed 
the  notices  unless  the  sheriff  shall  have  made  the  service,  in  which  event 
the  sheriff  shall  make  the  return.  The  notices  provided  for  and  to  be 
given  under  this  and  other  sections  of  this  Chapter  shall  stand  as  personal 
service  of  process,  and  shall  be  conclusive  and  binding  on  all  persons  so 
notified,  and  on  all  the  world.  Appearances  or  pleading  in  the  case  shall 
constitute  a  waiver  of  process  and  service,  and  of  notice  and  of  any  defect 
therein.] 

Acts  1917,  p.  114. 

§  4215  (o).  Examiners;  appointment,  qualifications,  oath,  removal. 
[The  judge  of  the  superior  court  of  each  judicial  circuit  in  this  State 
shall  appoint  at  least  one  master,  or  auditor,  who  shall  be  known  as  the 
examiner,  and  who  shall  discharge  the  duties  provided  herein  for  the 
examiner,  but  whose  relation  and  accountability  to  the  court  shall  be 
that  of  auditor  or  master  in  the  general  practice  existing  in  this  State; 
and  the  judge  shall  appoint  as  many  more  examiners  in  the  circuit  as  the 
public  convenience  in  connection  with  the  carrying  out  of  the  provisions 
of  this  Chapter  may  require,  and  may  in  any  case  appoint  a  special 
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examiner.  Such  examiners  Bhall  hold  office  at  the  pleasure  of  the  judge, 
and  shall  be  removable  at  any  time  with  or  without  cause.  Each  examiner 
so  appointed  must  be  a  competent  attorney  at  law,  of  good  standing  in  his 
profession,  and  of  at  least  three  years'  experience  in  the  practice  of  law. 
Each  examiner  shall  take  and  file  in  the  office  of  the  clerk  of  the  superior 
court  of  the  county  of  his  residence,  along  with  the  order  of  his  appoint- 
ment, an  oath  or  affidavit  substantially  in  the  form  herein  prescribed.] 
Acts  1917,  p.  114. 

§  4215  (p).  Beference.  Preliminary  report  of  examiner.  Prima  facie 
evidence.  [Upon  the  filing  of  a  petition,  as  provided  in  this  Chapter, 
the  clerk  shall  at  once  notify  the  judge,  who  shall  refer  the  cause  to  one 
of  the  general  examiners  or  to  a  special  examiner.  It  shall  thereupon 
become  the  duty  of  such  examiner  to  make  up  a  preliminary  report  con- 
taining an  abstract  of  the  title  to  the  land  from  public  records  and  all 
other  evidences  of  a  trustworthy  nature  that  can  reasonably  be  obtained 
by  him,  which  said  abstract  shall  contain  full  enough  extracts  from  the 
records,  and  other  matters  referred  to  therein,  to  enable  the  court  to 
decide  the  questions  involved;  also  a  statement  of  the  facts  relating  to 
the  possession  of  the  lands ;  also  containing  the  names  and  addresses,  so 
far  as  he  is  able  to  ascertain,  of  all  persons  interested  in  the  land,  as  well 
as  all  adjoining  owners,  showing  their  several  apparent  or  possible  inter- 
ests, and  indicating  upon  whom  and  in  what  manner  process  should  be 
served  or  notices  given,  in  accordance  with  the  provisions  of  this  Chapter. 
The  preliminary  report  of  the  examiner  shall  be  filed  in  the  office  of  the 
clerk  of  the  superior  court,  on  or  before  the  return  day  of  the  court,  as 
stated  in  the  process,  unless  the  time  for  filing  the  same  shall  be  extended 
by  the  court;  and  the  said  report  shall  be  prima  facie  evidence  of  the 
contents  thereof.] 

Acts  1917,  p.  115. 

§  4215  (q).  Additional  notices.  [If  it  is  disclosed,  from  the  report  of 
the  examiner,  that  other  persons  than  those  who  shall  have  been  notified 
under  the  provisions  of  this  Chapter  are  entitled  to  notice,  a  copy  of  the 
petition  shall  be  served  upon  such  person  in  like  manner  as  other  persons 
named  as  defendants  in  the  petition  are  required  to  be  served  by  this 
Chapter,  and,  in  addition  to  the  copy  of  the  petition,  there  shall  be 
attached  a  notice  from  the*  clerk,  directed  to  such  person,  informing  him 
that  he  shall  appear  and  show  cause  against  the  judgment  being  rendered 
in  the  case,  if  any  he  has,  within  ten  days  from  the  date  of  the  service  of 
the  notice.  However,  nothing  herein  shall  be  construed  to  require  the 
giving  of  additional  notice  by  publication,  otherwise  than  in  this  Chapter 
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provided  for,  to  non-residents  or  persons  who,  by  reason  of  absence  from 
the  State,  or  by  reason  of  their  whereabouts  being  unknown,  can  not  be 
found  and  served  with  process.] 
Acts  1917,  p.  115. 

§  4215  (r).  Objections  and  cro88-action«  [Any  person,  whether  notified 
or  not,  may  become  a  party  to  the  proceeding  for  the  purpose  of  filing 
objections  to  the  granting  of  the  relief  prayed  for  in  the  petition,  or  any 
part  thereof,  by  filing  in  court  an  answer,  showing  that  he  claims  some 
interest  in  the  premises,  and  the  grounds  of  his  objection ;  or  he  may  file 
a  cross-action  praying  that  the  title  to  the  land,  or  some  interest  therein, 
be  decreed  to  be  in  him,  and  registered  accordingly.] 

Acts  1917,  p.  116. 

§  4215  (s).  Hearing  and  report.  Notice.  [As  soon  as  practicable,  after 
the  return  day  stated  in  the  process,  the  examiner  shall  proceed  to  hear 
evidence  and  make  up  his  final  report  to  the  court,  unless  it  shall  have 
developed,  from  the  preliminary  report  filed  by  him,  that  persons  other 
than  those  named  as  defendant  in  the  original  petition  were  entitled  to 
service  or  notice,  in  which  event  he  shall  not  begin  the  hearing  until  after 
ten  days  from  the  date  of  the  service  of  notice  upon  such  persons.  He 
shall  give  notice  of  the  time  and  place  of  hearing  to  the  petitioner  and  to 
such  persons  as  shall  have  filed  any  pleading  in  the  case.] 

Acts  1917,  p.  116. 

§  4215  (t).  Powers  of  examiner.  Beport.  Evidence.  Notice.  Excep- 
tions. Jury  trial.  Continuance.  Verdict.  Procedure.  New  trial.  Be- 
commital.  [At  the  time  and  place  set  for  the  hearing  the  examiner  shall, 
in  like  manner  as  other  auditors  or  masters  in  chancery,  proceed  with 
similar  powers  as  to  the  compelling  of  the  attendance  of  witnesses,  the 
production  of  books  and  papers,  and  of  adjournment  and  recessing  to  hear 
all  lawful  evidences  submitted.  In  addition  thereto  he  is  empowered  to 
make  such  independent  examination  of  the  title  as  he  may  deem  necessary. 
Upon  his  request  the  clerk  shall  issue  commission  for  the  taking  of 
testimony  of  such  witnesses  as,  under  the  provisions  of  law  on  that  subject, 
may  have  their  testimony  taken  by  interrogatories  in  ordinary  actions. 
He  shall  also  have  the  powers  of  a  commissioner  appointed  by  the  superior 
court  under  sections  5910  to  5917,  inclusive.  Within  fifteen  days  after 
such  hearing  shall  have  been  concluded  the  examiner,  unless  for  good 
cause  the  time  shall  be  extended  by  the  judge,  shall  file  with  the  clerk  a 
report  of  his  conclusions  of  law  and  of  fact,  setting  forth  the  state  of  the 
title,  any  liens  or  encumbrances  thereon,  by  whom  held,  the  amounts  due 
thereon,  together  with  the  abstract  of  title  to  said  land,  and  any  other 
information  affecting  its  validity,  and  a  brief  or  a  stenographic  report  of 
the  evidence  taken  by  him.    He  shall  mail  to  each  of  the  parties  who  have 
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appeared  in  the  cause  notice  of  the  filing  of  his  report.  Any  of  the  parties 
to  the  proceeding  may,  within  twenty  days  after  such  report  is  filed,  file 
exceptions  to  the  conclusions  of  law  or  of  fact  or  to  the  general  findings  of 
the  examiner.  The  clerk  shall  thereupon  notify  the  judge  that  the  record 
is  ready  for  his  determination.  If  the  petitioner,  or  any  contestant  of 
petitioner's  right,  shall  demand  a  trial  by  jury  upon  any  issue  of  fact 
arising  upon  exceptions  to  the  examiner's  report,  the  court  shall  cause 
the  same  to  be  referred  to  a  jury,  either  at  the  term  of  court  which  may 
then  be  in  session  or  at  the  next  term  of  the  court,  or  at  any  succeeding 
term  of  the  court,  to  which  the  case  may  be  continued  for  good  and  lawful 
reasons ;  but  it  shall  be  the  duty  of  the  judge  to  expedite  the  hearing  of 
the  case,  and  not  to  continue  it  unless  for  good  cause  shown,  or  upon  the 
consent  of  all  parties  at  interest.  The  issue  or  issues  of  fact  shall  be  tried 
before  the  jury,  in  the  event  jury  trial  is  requested,  upon  the  evidence 
reported  by  the  examiner,  except  in  cases  where,  under  the  provisions  of 
law  in  this  State,  evidence  other  that  that  reported  by  the  auditor  may 
be  submitted  to  the  jury  on  exceptions  to  an  auditor's  report;  and  except, 
further,  that  in  the  case  the  examiner  has  reported  to  the  court  findings 
of  fact  based  on  his  personal  examination,  either  party  may  introduce 
additional  testimony  as  to  such  facts,  provided  that  he  will  make  it  appear, 
under  oath,  that  he  has  not  been  fully  heard  and  given  full  opportunit;^ 
to  present  testimony  on  the  same  matter  before  the  examiner.  The  verdict 
of  the  jury  upon  the  questions  of  fact  shall  operate  to  the  same  extent  as 
it  would  in  the  case  of  exceptions  to  an  auditor's  report  in  an  ordinary 
case  in  equity.  In  all  matters  not  otherwise  provided  for,  the  procedure 
upon  the  examiner's  report  and  the  exceptions  thereto  shall  be  in  accord- 
ance with  procedure  prevailing  in  this  State  as  to  auditor's  reports  in 
equity  and  exceptions  thereto.  The  right  to  grant  a  new  trial  upon  any 
issue  submitted  to  a  jury,  and  right  of  exception  to  the  supreme  court, 
are  prescribed.  The  judge  may  refer  or  recommit  the  record  to  the 
examiner  in  like  manner  as  auditor's  reports  may  be  recommitted  in  any 
equity  cause ;  or  he  may,  on  his  own  motion,  recommit  it  to  the  same  or 
any  other  examiner  for  further  information  and  report.] 
Acts  1917,  p.  116. 

§  4215  (u).  No  default.  [No  judgment  or  decree  shall  be  rendered  by 
default  so  as  to  authorize  any  decree  to  be  rendered  without  the  necessary 
facts  being  shown.] 

Acts  1917,  p.  118. 

§  4215  (v).  Survey  of  land.  Notice.  Protest.  [While  the  cause  is 
pending  before  the  examiner  of  titles,  or  at  any  time  before  final  decree, 
the  judge,  or  the  examiner  with  the  approval  of  the  judge,  may  require 
the  land  to  be  surveyed  by  some  competent  surveyor,  and  may  order 
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durable  bounds  to  be  set  and  a  plat  thereof  to  be  filed  among  the  papers 
of  the  suit.  But  before  such  survey  is  made  all  adjoining  land  owners 
shall  be  given  at  least  five  days'  notice.  The  petitioner,  or  any  adjoining 
owner,  dissatisfied  with  the  survey,  may  file  a  protest  with  the  court  within 
ten  days  from  the  time  the  plat  is  filed ;  and  thereupon  an  issue  shall  be 
made  up  and  tried  as  in  case  of  protest  to  the  return  of  land  proces- 
sioners.] 
Acts  1917,  p.  118. 

§  4215  (w).  Dismissal.  [If  in  any  case  the  petitioner  so  desires,  or  if 
the  court  is  of  opinion  that  the  petitioner's  title  is  not  and  can  not  be 
made  proper  for  registration,  the  petiiton  may,  with  leave  of  the  court,  be 
dismissed  without  prejudice,  on  terms  to  be  determined  by  the  court.] 

Acts  1917,  p.  119. 

§  4215  (x).  Amendments,  parties,  etc.  [Amendments  to  petitions  or 
other  pleadings,  or  the  severance  thereof,  including  joinder,  substitution, 
or  discontinuance  of  parties,  and  the  omission  or  severance  of  any  portion 
or  parcel  of  the  land,  may  be  ordered  or  allowed  by  the  court,  at  any  time 
before  final  decree,  upon  terms  that  may  be  just  and  reasonable ;  and  the 
court  may  require  facts  to  be  stated  in  the  petition  in  addition  to  those 
prescribed  by  this  Chapter.  The  examiner  shall  have  these  powers,  sub- 
tject  to  review  by  exception  to  his  reports.] 

Acts  1917,  p.  119. 

6  4215  (y).  Dealings  pending  registration.  [The  land  described  in  any 
petition  may  be  dealt  with,  pending  registration,  as  if  no  such  petition  had 
been  filed;  but  any  person  who  shall  acquire  any  interest  in  or  claim 
against  any  such  land  shall  at  once  appear  as  a  petitioner,  or  answer  as  a 
party  defendant,  in  the  pleadings  for  registration,  and  such  interest  or 
claim  shall  be  subject  to  the  decree  of  the  court.] 

Acts  1917,  p.  119. 

§  4215  (z).  Decree  of  registration.  Separate  decree.  [After  the  record 
shall  have  been  perfected  and  settled,  the  judge  of  the  superior  court  shall 
thereupon  proceed  to  decide  the  cause ;  and  if,  upon  consideration  of  such 
record,  the  title  be  found  in  the  petitioner,  the  judge  shall  enter  a  decree 
to  that  effect,  ascertaining  all  limitations,  liens,  encumbrances,  etc.,  and 
declaring  the  land  entitled  to  registration  accordingly  as  he  shall  find, 
and  such  decree  shall  be  entered  upon  the  minutes  of  the  superior  court 
and  become  a  part  of  the  records  thereof.  If,  upon  consideration  of  the 
record,  he  finds  that  the  petitioner  is  not  entitled  to  a  decree  declaring 
the  land  entitled  to  registration,  he  shall  enter  judgment  and  decree 
accordingly.  If  any  person  shall  have  filed  a  cross-action  praying  for  the 
registration  of  the  title  to  be  found  in  him,  the  judge  may  enter  a  decree 
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to  that  eflFect,  in  like  manner  ascertaining  and  declaring  all  limitations, 
liens,  etc.,  and  declaring  the  land  entitled  to  registration  accordingly.  If 
separate  parcels  are  involved,  the  court  shall  render  separate  decree  as 
to  each  parcel;  and  the  same  shall  be  done  where  the  petitioner  has 
divided  a  tract  into  separately  described  parcels  and  has  accurately 
described  each  parcel  for  separate  registration.] 
Acts  1917,  p.  119. 

§  4215  (aa).  Decree  concludes  all  persons.  [Every  decree  rendered  as 
herein  provided,  shall  bind  the  land  and  bar  all  persons  claiming  title 
thereto  or  interest  therein,  quiet  the  title  thereto,  and  shall  be  forever 
binding  and  conclusive  upon  and  against  all  persons,  including  the  State 
of  Georgia,  whether  mentioned  by  name  in  the  order  of  publication,  or 
included  under  the  general  description,  **whom  it  may  concern."  It  shall 
not  be  an  exception  to  such  conclusiveness  that  the  person  is  an  infant, 
lunatic,  or  is  under  any  disability,  but  said  person  may,  in  the  manner 
provided,  have  recourse  upon  the  indemnity  fund  hereinafter  provided 
for,  for  any  loss  he  may  suffer  by  reason  of  being  so  concluded.  1 

Acts  1917,  p.  120. 

§4215  (bb).  Register  of  decrees.    Title  register.    Certificate  to  owner. 

[The  county  commissioner,  or  other  officer  having  charge  of  the  county 
business,  of  each  county  shall  provide  for  the  clerk  of  the  superior  court 
in  said  county  a  book  in  which  he  shall  enroll  and  register  and  index  all 
decrees  of  title,  to  be  known  as  the  ''Register  of  Decrees  of  Title;"  also 
a  book  to  be  prepared,  printed,  and  ruled  in  substantially  the  manner 
hereinafter  provided,  to  be  called  the  ** Title  Register,"  in  which  said 
clerk  shall  enroll,  register,  and  index,  as  herein  provided,  the  certificate 
of  title  herein  provided  for,  and  all  subsequent  transfers  of  title,  and  note 
all  voluntary  or  involuntary  transactions  in  any  wise  affecting  the  title  to 
said  land,  authorized  to  be  entered  thereon ;  and  they  shall  from  time  to 
time  furnish  such  additional  books  as  may  be  necessary.  Upon  the  regis- 
tration of  such  decree  and  certificate  of  title  the  clerk  shall  issue  an 
owner's  certificate  of  title,  under  the  seal  of  his  office,  which  shall  be 
delivered  to  the  owner,  or  his  duly  authorized  agent  or  attorney.] 
Acts  1917,  p.  120. 

§  4215  (cc).  Entries  to  be  signed,  etc.  [Every  entry  made  in  the 
Register  of  Decrees  of  Title,  or  in  the  Title  Register,  or  upon  the  owner's 
certificate,  under  any  of  the  provisions  of  this  Chapter,  shall  be  signed 
by  the  clerk  and  dated  with  the  year,  month,  day,  hour,  and  minute, 
accurately  stated.] 

Acts  1917,  p.  120. 
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§  4215  (dd).  Transfer  of  restored  estate.  Notation  and  registration. 
[Whenever  the  whole  of  any  registered  estate  is  transferred  or  conveyed, 
the  same  may  be  done  by  a  transfer  or  conveyance  upon,  or  attached  to, 
the  owner's  certificate  of  title,  substantially  in  the  form  herein  provided 
for.  The  same  shall  be  signed  and  acknowledged  or  attested  as  if  it  were 
a  deed  to  land,  and  shall  have  the  full  force  and  eflfect  of  a  deed :  Provided, 
that  if  the  said  sale  or  transfer  be  in  trust,  upon  condition,  with  power  to 
sell,  or  other  unusual  form  of  conveyance,  the  same  shall  be  set  out  in  said 
transfer,  and  shall  be  entered  upon  the  Registration  of  Titles  book  as 
hereinafter  provided.  Upon  presentation  of  the  said  transfer,  together 
with  the  owner's  certificate  of  title,  to  the  clerk,  it  shall  be  duly  noted  and 
registered  in  the  Title  Register,  in  accordance  with  the  provisions  of  this 
Chapter,  and  the  certificate  of  title  on  the  Title  Register  and  the  owner's 
certificate  of  title  so  presented  shall  be  canceled,  and  a  new  certificate  of 
title  in  the  name  of  the  transferee  shall  be  registered  on  the  Title  Register, 
and  a  new  owner's  certificate  of  title  shall  be  issued  to  the  transferee, 
which  new  certificate  shall  refer  to  the  former  certificates  just  canceled.] 

Acts  1917,  p.  121. 

§  4215  (ee).  Part  transfer.  Undivided  interest.  Entries  on  register, 
etc.  [Whenever  a  part  of  any  registered  land  is  transferred  or  conveyed, 
the  same  shall  be  by  form  substantially  as  in  case  of  a  total  transfer,  but 
setting  forth,  particularly  and  specifically,  the  portion  of  the  land  trans- 
ferred, if  it  be  an  undivided  interest,  or  if  it  be  a  particular  portion  of 
the  tract,  describing  the  same  accurately  and  definitely.  In  case  an 
undivided  interest  is  transferred,  upon  presentation  of  such  transfer, 
together  with  the  owner's  certificate  of  title,  the  clerk  shall  not  cancel 
the  owner's  certificate  so  presented  nor  the  certificate  of  title  on  the 
Title  Register,  but  shall  enter  a  notation  of  such  partial  transfer  on  the 
certificate  of  title,  on  the  Title  Register,  and  on  the  owner's  certificate; 
and  said  clerk  shall  also  register  upon  the  Title  Register  a  certificate  of 
title  in  the  name  of  the  grantee  of  the  undivided  portion  of  said  estate  so 
transferred,  and  issue  to  him  an  owner's  certificate  correspondingly, 
setting  out  the  part  or  amount  of  land  transferred,  as  the  case  may  be. 
If  the  transfer  be  of  a  divided  part  of  the  land,  the  clerk  shall  first  enter 
the  fact  of  the  transfer  upon  the  certificate  of  title  on  the  Title  Register, 
and  shall  cancel  the  certificate  of  title  on  the  Title  Register  and  the 
owner's  certificate  of  title.  Thereupon  he  shall  register  new  certificates 
of  title  on  the  Title  Register,  separately,  the  one  in  the  name  of  the 
transferee  for  the  portion  of  the  tract  conveyed  to  him,  and  the  other  to 
the  transferor  for  the  portion  retained ;  and  the  clerk  shall  also  issue  new 
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separate  owner's  certificate  accordingly.    The  said  clerk  shall  note  upon 
the  Title  Register  and  the  owner's  certificate  the  reference  and  cross- 
reference  to  the  certificates  herein  referred  to.] 
Acts  1917,  p.  121. 

§  4215  (ff).  Conveyance  to  secure  debt.  Entries.  [Whenever  the 
owner  of  any  registered  land  shall  desire  to  convey  the  same  as  security 
for  debt,  with  power  of  sale  without  foreclosure,  it  may  be  done  by  a 
short  form  of  transfer,  substantially  in  the  form  hereinafter  set  forth. 
The  same  shall  be  signed  and  properly  acknowledged  or  attested  as  if  it 
were  a  deed  to  land,  and  shall  be  presented,  together  with  the  owner's 
certificate,  to  the  clerk,  whose  duty  it  shall  be  to  note  upon  the  owner's 
certificate  and  on  the  certificate  of  title  in  the  Title  Register  the  name  of 
the  creditor,  the  amount  of  debt,  and  the  date  of  maturity  of  same,  and 
showing  that  a  creditor's  certificate  has  been  issued  therefor,  and  when 
only  a  part  of  the  registered  estate  shall  be  so  conveyed,  the  clerk  shall 
note  upon  the  said  book  and  owner's  certificate  the  part  so  conveyed. 
The  clerk  shall  retain,  number,  and  file  away  the  instrument  of  transfer, 
and  shall  issue  and  deliver  to  the  creditor  what  shall  be  known  as  a 
creditor's  certificate,  over  his  hand  and  seal,  setting  out  the  portion  so 
conveyed.  All  registered  encumbrances,  rights,  or  adverse  claims  affect- 
ing the  estate  represented  thereby,  in  existence  at  the  time  the  creditor's 
certificate  is  issued,  shall  be  noted  thereon.] 

Acts  1917,  p.  122. 

§  4215  (gg).  Assignment  of  creditor's  certificate,  and  surrender  and 
cancellation  thereof.  [The  creditor's  certificate  shall  be  assignable  or 
negotiable  to  the  same  extent  as  the  note  or  other  evidence  of  indebtedness 
secured  thereby  may  be,  but  assignments  or  transfers  of  the  creditor's 
certificate  need  not  be  noted  on  the  Title  Register.  A  transfer  or  assign- 
ment of  the  indebtedness  shall  operate  to  transfer  the  creditor's  certificate 
securing  the  same,  in  like  manner  and  to  the  same  extent  as  is  set  forth 
in  section  4276,  relating  to  the  case  of  transfer  of  indebtedness  secured 
by  mortgage,  unless  otherwise  agreed  between  the  parties.  The  creditor's 
certificate  may  be  surrendered  and  canceled  at  any  time  by  the  owner 
thereof.  It  shall  be  the  creditor's  duty  to  surrender  the  same  and  give 
order  for  cancellation  of  the  same  when  the  debt  is  paid.  If  he  refuses 
to  do  so  he  may  be  compelled  by  the  court  to  do  so,  and  in  any  proper 
case  the  judge  may  order  a  cancellation  on  the  Title  Register.  Upon 
presentation  of  an  order  of  cancellation,  with  the  surrendered  creditor's 
certificate,  or  upon  presentation  of  the  judge's  order  directing  cancella- 
tion, the  clerk  shall  enter  a  notation  of  the  same  in  the  Register  of  Titles 
and  on  the  owner's  certificate  of  title.] 

Acts  1917,  p.  122. 
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§  4215  (hh).  Sale  to  pay  debt.  Transfer  to  purchaser.  Notice.  Objec- 
tions. Application  of  proceeds  of  sale.  [If  the  debt  secured  by  the 
creditor's  certificate  so  issued,  or  any  part  thereof,  shall  be  due  and 
unpaid,  the  holder  of  said  creditor's  certificate  may,  after  advertising  the 
property  for  sale  in  the  manner  prescribed  by  law  for  advertising  sheriff's 
sales  of  land,  expose  the  same  at  auction  before  the  court-house  door  of 
the  county,  and  sell  the  same  to  the  highest  and  best  bidder  for  cash.  The 
sale  need  not  be  conducted  by  the  creditor  or  holder  of  the  creditor's 
certificate  personally,  but  may  be  conducted  through  any  agent  or  attor- 
ney. The  holder  of  said  certificate,  his  agent  for  attorney,  shall  thereupon 
make  oath  to  the  facts,  and  apply  to  the  judge  for  an  order  of  transfer 
to  the  purchaser.  The  application  shall  be  accompanied  by  a  certified 
copy  of  the  certificate  of  title  from  the  Title  Register  as  of  the  date  of 
the  sale.  The  judge  shall  cause  at  least  five  days'  notice  to  be  given  to 
the  debtor  and  to  any  person  who,  according  to  the  Title  Register,  shall 
have  acquired  any  interest  in  the  property  subsequently  to  the  issuance 
of  the  creditor's  certificate;  and  if  no  objections  are  made  (or  after 
hearing,  if  objections  be  made)  the  judge  shall  grant  an  order  of  transfer, 
with  such  directions  for  cancellation  of  other  certificates  and  entries,  and 
otherwise  as  shall  be  in  accordance  with  the  justice  of  the  case  and  with 
the  spirit  of  this  Chapter.  The  proceeds  of  the  sale  shall  be  applied  first 
to  the  payment  of  the  costs  of  advertising  the  sale  and  obtaining  the 
judge's  order  of  transfer,  then  to  the  payment  of  the  debt,  and  the 
remainder,  if  any,  shall  be  paid  to  the  debtor,  or  his  order.] 

Acts  1917,  p.  123. 

§  4215  (ii).  Transfer  to  secure  debt.  [Nothing  in  this  Chapter  shall 
prevent  the  owner  from  transferring  his  registered  title  as  security  for 
debt,  or  from  causing  the  title  to  be  registered  in  the  name  of  the  creditor 
by  transferring  to  the  creditor  as  if  he  were  an  ordinary  vendee  of  the 
registered  title;  and  if  bond  for  title  or  bond  to  reconvey  be  given,  the 
same  may  be  noted  on  the  certificate  of  title  on  the  Title  Register  and  on 
the  owner's  certificate,  provided  the  same  be  attested  or  acknowledged 
as  if  it  were  a  deed.l 

Acts  1917,  p.  124. 

§  4215  (jj).  Presentation  of  certificate.  [In  all  voluntary  transactions 
the  owner's  certificate  of  title  must  be  presented,  along  with  the  writing 
or  instrument  filed  for  registration;  and  thereupon,  and  not  otherwise, 
the  clerk  shall  be  authorized  to  register  the  transaction.] 

Acts  1917,  p.  124. 
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§  4215  (kk).  Becord  other  than  registration,  when  not  required.    Cer- 
tiAed  copy  as  evidence.   Filing  instrument.   Record  and  reference  thereto. 

[Wherever  a  transfer,  or  transfer  as  security  for  debt,  or  mortgage,  as  to 
an  estate  in  registered  land,  is  executed  in  the  form  prescribed  in  this 
Chapter  and  the  same  duly  registered  and  noted  in  the  register  of  titles, 
and  the  same  contains  nothing  more  than  the  filling  in  of  the  blanks  in 
said  forms  prescribed,  so  that  the  entry  of  registration  on  the  Title 
Register,  construed  in  connection  with  the  prescribed  form,  shows  the 
full  transaction,  it  shall  not  be  necessary  to  record  the  transfer,  security 
transfer,  or  mortgage,  otherwise  than  by  the  registration  in  the  Title 
Register;  and  such  registration  shall,  for  all  purposes,  take  the  place  of 
recordiation  as  to  such  instruments  so  executed;  and  a  certified  copy  of 
such  registration  shall  be  admissible  in  evidence  on  like  terms  and  with 
like  effect  as  a  certified  copy  of  a  deed,  mortgage,  or  other  similar  instru- 
ment is  admissible  under  existing  laws.  In  such  cases  the  original  instru- 
ment of  transfer  (together  with  the  canceled  owner's  certificate),  or 
original  instrument  of  transfer  as  security  for  debt,  or  original  mortgage, 
as  the  case  may  be,  shall  be  numbered  with  the  registration  number  of  the 
title  to  which  it  relates,  and  carefully  filed  away  in  such  manner  as  to  be 
of  easy  access,  and  preserved  as  a  part  of  the  records  of  the  oflBce  of  the 
clerk  of  the  superior  court.  In  case  of  a  mortgage  so  executed  the  clerk 
shall,  on  request,  make  a  certified  copy  and  deliver  to  the  mortgagee,  and 
such  certified  copy  shall  stand  for  all  purposes  in  lieu  of  the  original, 
and  shall  be  original  evidence  to  the  same  extent  that  an  original  mortgage 
ordinarily  is,  in  any  court.  If  the  instrument  of  transfer  be  not  in  the 
short  form  herein  prescribed,  or  if  it  contains  any  provisions  not  provided 
for  in  said  form,  or  if  it  is  executed  for  the  purpose  of  transferring  any 
estate  or  interest  in  the  registered  land  in  trust,  or  upon  any  condition, 
or  upon  any  peculiar,  unusual  limitation,  the  details  at  variance  with  or 
additional  to  those  provided  for  under  the  prescribed  form  need  not  be 
entered  in  full  on  the  Title  Register  and  the  owner's  certificate,  but  the 
clerk  shall  record  such  instrument  in  full  on  the  deed  book  of  the  county, 
in  like  manner  as  deeds  to  unregistered  land  are  recorded,  and  shall,  after 
the  general  entry  of  the  transfer  on  the  Title  Register  and  on  the  owner's 
certificate,  add  thereto  a  notation  that  the  same  is  **in  trust,"  **upon 
condition,"  or  *'on  special  terms,"  as  the  case  may  be,  followed  by  the 

words  **See  deed  book  (or  mortgage  book,  as  the  case  may  be) 

page "    Like  procedure  shall  be  followed  in  case  of  a  transfer 

to  secure  debt  or  a  mortgage  not  following  the  form  herein  prescribed, 
but  in  such  cases  the  clerk  shall  not  retain  the  original  instrument,  but 
shall  return  the  same  to  the  creditor  after  it  shall  have  been  registered 
and  recorded.] 
Acts  1917,  p.  124. 
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§  4215  (II).  Notations  on  certificates.  [All  registered  encumbrances, 
rights,  or  adverse  claims  affecting  the  estate  represented  thereby  shall 
continue  to  be  noted  upon  every  outstanding  certificate  of  title  and 
owner's  certificate,  until  the  same  shall  have  been  released  or  discharged, 
unless  the  same  shall  relate  to  only  a  particular  portion  of  the  property, 
when  the  same  shall  be  noted  only  upon  such  certificates  and  duplicate 
certificates  as  relate  to  that  portion  of  the  property.] 

Acts  1917,  p.  125. 

§  4215  (mm).  Notice  by  r^stry.  [Every  voluntary  or  involuntary 
transaction,  which,  if  recorded,  filed,  or  entered  in  any  clerk's  oflSce, 
would  affect  unregistered  land,  shall,  if  duly  registered  on  the  Title 
Register,  and  not  otherwise,  be  notice  to  all  persons  from  the  time  of  such 
registration,  and  operate,  in  accordance  with  law  and  the  provisions  of 
this  Chapter  upon  such  registered  land.] 

Acts  1917,  p.  126. 

§  4215  (nn).  Involuntary  transactions.  [Except  as  herein  otherwise 
provided,  in  cases  of  involuntary  transactions  no  transfer  of  the  title  shall 
be  registered  except  upon  an  order  granted  by  the  judge  of  the  court,  in 
the  form  substantially  as  that  hereinafter  prescribed.] 

Acts  1917,  p.  126. 

§  4215  (oo).  Begistered  land  as  personal  estate  of  decedent.  [Lands, 
and  any  estate  or  interest  therein  registered  under  this  Chapter,  shall, 
upon  the  death  of  the  owner,  testate  or  intestate,  go  to  his  personal  repre- 
sentative in  like  manner  as  personal  estate,  and  shall  be  subject  to  the 
same  rules  of  administration  as  personalty,  except  as  otherwise  provided 
in  this  Chapter,  and  except  that  nothing  herein  contained  shall  alter  or 
affect  the  course  of  ultimate  descent  under  the  statute  of  descents  and 
distributions  and  the  rights  of  dower,  when  duly  registered,  nor  shall 
alter  or  aflFect  the  order  in  which  real  and  personal  assets  respectively 
are  now  applicable  in  and  towards  the  payment  of  funeral  and  testa- 
mentary expenses,  debts,  or  legacies,  or  the  liability  of  real  estate  to  be 
charged  with  the  payment  of  debts  and  legacies.] 

Acts  1917,  p.  126. 

§  4215  (pp).  Personal  representative  as  trustee.  Heirs.  [Subject  to 
the  powers,  rights,  and  duties  of  administration,  the  personal  representa- 
tive of  such  deceased  owner  shall  hold  such  real  estate  as  trustee  for  the 
persons  by  law  beneficially  entitled  thereto,  but,  unless  otherwise  entitled 
by  law  to  commissions,  shall  be  entitled  to  no  commissions  thereon,  except 
in  cases  of  necessary  sales  in  due  course  of  administration.    And  the  heirs 
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at  law  or  beneficiaries  aforesaid  shall  have  the  same  power  of  requiring 
a  transfer  of  such  estate  as  if  it  were  personal  estate.] 
Acts  1917,  p.  126. 

§  4215  (qq).  Letters  of  administration,  etc  Cancellation,  and  new 
oertifloate.  [Upon  the  grant  of  letters  of  administration  or  executorship 
by  the  court  of  ordinary  and  upon  presentation  of  a  certified  copy  of  the 
same  to  the  clerk  of  the  superior  court  and  the  presentation  of  the  owner's 
certificate,  the  clerk  shall  make  a  special  entry  on  the  certificate  of  title 
on  the  Title  Register,  showing  the  presentation  of  the  letters  of  adminis- 
tration or  executorship,  the  name  of  the  representative,  the  court  and 
county  of  his  appointment,  and  the  date  of  the  letters  and  of  the  transfer 
of  the  title  to  the  representative.  The  clerk  shall  thereupon  cancel  the 
certificate  of  title  and  the  owner's  certificate  outstanding  in  the  name  of 
the  decedent,  and  issue  to  the  administrator  or  the  executor,  as  the  case 
may  be,  a  new  owner's  certificate.  In  the  event  the  decedent  was  the 
owner  of  only  a  fractional  undivided  interest  in  the  title  and  the  out- 
standing certificate  stood  in  the  name  of  th^  decedent  and  others,  or  where 
from  any  other  cause  the  decedent  was  not  the  sole  owner  of  the  certifi- 
cate, the  outstanding  certificates  shall  nevertheless  be  canceled,  and  a  new 
certificate  registered  and  new  owner's  certificate  issued  with  the  name  of 
the  personal  representative  substituted  for  the  name  of  the  decedent.] 

Acts  1917,  p.  127. 

§  4215  (rr).  Heirs '  title,  registry  of ;  procedure  on  application,  publica- 
tion, transfer  of  registered  title,  cancellation  and  new  certificates.  [In 
case  the  owner  of  registered  land  die  intestate,  and  there  is  no  adminis- 
tration upon  the  estate  within  twelve  months  from  the  date  of  his  death, 
or  in  the  event  administration  terminates  without  the  land  being  disposed 
of,  the  heirs  at  law  of  such  intestate,  or  any  one  or  more  of  the  persons 
who  claim  to  be  heirs  at  law  of  such  intestate,  may  petition  the  superior 
court  of  the  county  to  have  their  title  by  descent  declared  as  to  such 
registered  land.  In  such  application  there  shall  be  set  forth  the  names 
of  all  persons  who  are  alleged  to  be  the  heirs  at  law ;  and  if  all  are  not 
joined,  process  or  notice  shall  be  served,  as  in  cases  in  equity,  upon  all  not 
so  joined.  The  petition  shall  be  verified  by  the  aflBdavit  of  one  of  the 
petitioners,  shall  set  forth  in  detail  the  name  and  address,  as  last  known, 
of  the  decedent,  a  statement  as  to  whether  he  was  married  or  single,  or  a 
widower;  if  married  more  than  once,  the  names  of  all  of  his  wives;  the 
names  of  all  children  and  descendants  of  children,  if  any,  showing  in 
detail  whether  the  parents  of  such  children  are  living  or  dead,  and  show- 
ing in  detail  how  and  wherein  the  persons  who  are  alleged  to  be  the  heirs 
at  law  are  in  fact  the  heirs  at  law  of  such  decedent  under  the  rules  of 
inheritance  in  this  State.    It  shall  also  give  the  date  of  the  death  of  the 
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decedent  and  set  forth  that  he  died  leaving  no  will,  and  that,  in  the 
judgment  of  the  applicant,  there  is  no  need  for  administration  upon  the 
estate.  Upon  such  application  being  filed  the  judge  shall  thereupon  grant 
an  order  setting  the  application  down  to  be  heard  at  the  court-house  in 
the  county  where  the  land  lies,  on  some  day  not  less  than  thirty  days 
from  the  date  of  the  application,  and  calling  on  all  persons  to  show  cause 
before  the  court  oli  that  day  why  the  persons  named  as  heirs  at  law  in 
the  application  should  not  be  so  declared  to  be  by  the  judgment  and  decree 
of  the  court.  A  copy  of  the  application  and  the  order  of  the  court  thereon 
shall  be  published  in  the  newspaper  in  which  the  sheriff's  sales  of  the 
county  are  advertised  in  like  manner  as  sheriff's  sales  are  advertised. 
Upon  the  day  named,  unless  the  matter  be  continued  by  order  or  orders 
of  the  judge  to  some  future  time,  the  court  shall  proceed  to  hear  and 
determine  the  question,  together  with  all  objections,  if  any,  which  may 
be  filed,  and  to  adjudge  and  decree  that  the  alleged  decedent  is  dead  and 
that  there  is  no  administration  on  his  estate,  and  that  he  left  no  will,  and 
who  are  his  heirs  at  law ;  unless  it  appears  that  the  alleged  decedent  is 
not  dead,  or  that  there  is  administration  upon  the  estate,  or  that  an 
application  for  administration  is  pending,  or  that  the  decedent  left  a  will, 
in  either  of  which  events  the  petition  shall  be  dismissed.  Upon  granting 
an  order  of  heirship  the  court  shall  thereupon  order  a  transfer  of  the 
registered  title  from  the  decedent  to  the  heirs  at  law  to  be  registered; 
and  upon  production  of  the  owner's  certificate  of  the  decedent,  and  the 
judge's  order  for  a  transfer,  the  clerk  shall  register  the  transfer  and 
cancel  the  certificate  registered  in  the  name  of  the  decedent  and  the 
owner's  certificate,  and  issue  a  new  owner's  certificate  in  the  name  of  the 
persons  declared  to  be  the  heirs  at  law.  In  such  an  application,  if  the 
alleged  heirs  at  law  be  of  full  age  and  under  no  disabilities,  and  the  same 
shall  so  appear  to  the  court,  and  it  shall  further  appear  that  they  have 
voluntarily  partitioned  the  land  in  kind  among  themselves,  the  court  may, 
in  connection  with  the  order  of  transfer,  direct  that  the  certificate  stand- 
ing in  the  name  of  the  decedent  be  canceled  and  that  new  certificates  shall 
be  registered  and  issued  to  each  of  the  heirs  for  the  particular  parcel  of 
land  coming  to  each  under  the  voluntary  partition  set  forth  in  the  applica- 
tion. If  the  decedent  shall  have  left  a  widow,  the  application  shall  disclose 
whether  the  widow  has  elected  to  take  dower  or  to  become  an  heir  of  the 
estate,  and  she  shall  be  a  party  to  the  proceedings,  and  the  court  shall 
specifically  provide  what  interest  or  estate  she  shall  take  under  the  decree 
of  heirship,  and,  except  where  in  the  decree  the  land  is  partitioned  into 
separate  tracts,  the  court  shall,  in  the  decree  of  heirship  and  in  the  order 
of  transfer,  specifically  set  forth  (except  in  the  case  of  sole  heir),  what 
undivided  interest  each  heir  shall  take.  In  case  the  decedent  be  a  female, 
the  procedure  shall  be  similar,  except  in  so  far  as  the  difference  between 


Digitized  by 


Google 


1209  SEVENTH  TITLE— CHAPTER  8.      §§  4215  (ss)  -4215  (uu) 

Hegistration   of   land   titles. 

the  rights  of  the  husband  and  wife  upon  the  death  of  his  spouse  shall 
make  changes  necessary.  Where  the  wife  claims  to  be  entitled  to  take 
possession  of  the  estate  without  administration,  under  the  provisions  of 
subsection  1  of  section  3931,  the  procedure  shall  be  substantially  in  the 
same  manner.] 
Acts  1917,  p.  127. 

§  4215  (ss).  Administration  after  registry  to  heirs.  [Wherever  a  trans- 
fer of  registered  land  shall  have  been  made  to  heirs  at  law,  or  to  the 
widow  claiming  to  be  the  sole  heir,  as  stated  in  the  preceding  section,  if 
at  any  time  thereafter  a  personal  representative  is  appointed  upon  the 
estate  of  the  decedent  he  shall  not  be  entitled  to  have  such  registered  land 
transferred  to  him  for  purposes  of  administration ;  but  if  it  appears  that 
the  heirs  have  thereby  appropriated  to  their  use  and  ownership  property 
which  should  have  been  appropriated  to  the  purposes  of  administration, 
the  personal  representative  of  the  decedent  shall  have  a  right  of  action 
against  the  heirs  for  the  value  of  the  property  so  appropriated,  the  judg- 
ment in  such  action  to  be  moulded  according  to  the  exigencies  of  the 
particular  case,  in  accordance  with  the  principles  of  equity.] 

Acts  1917,  p.  129. 

§  4215  (tt).  Administrator's  transfer  to  heirs.  [Wherever  an  adminis- 
trator shall  have  been  appointed  and  shall  have  caused  registered  land  to 
be  transferred  into  his  name,  and  he  stands  ready  to  be  discharged,  and 
it  is  not  necessary  to  sell  such  registered  land  for  the  purposes  of  adminis- 
tration and  it  should  properly  go  to  the  heirs  at  law  of  the  decedent,  he 
may  institute  a  proceeding  substantially  similar  to  that  prescribed  in 
section  forty-five  of  this  Chapter,  for  the  ascertainment  of  the  heirs  at 
law  and  for  an  order  directing  the  transfer  of  such  estate  from  him  to 
such  heirs  at  law  when  so  ascertained.  In  case  any  other  trustee  shall 
hold  title,  where  the  beneficiaries  of  the  trust  are  not  definitely  and 
particularly  disclosed,  and  it  becomes  appropriate  that  they  should  be 
definitely  ascertained,  such  trustee  may  in  like  manner  petition  the  court, 
upon  showing  that  the  trust  has  become  executed,  for  a  decree  settling 
and  ascertaining  who  the  beneficiaries  are,  and  directing  a  transfer  to 
such  beneficiaries.] 

Acta  1917,  p.  130. 

§  4215  (uu).  Husband  and  wife.  [In  cases  of  transfer  of  registered 
land,  or  any  interest  therein,  from  wife  to  husband,  or  vice  versa,  the 
transfer  shall  not  be  entered  nor  made  until  the  same  shall  have  been 
approved  by  the  judge  of  the  superior  court,  and  the  fact  of  such  approval 
shall  be  entered  upon  the  Register  of  Titles.] 

Acts  1917,  p.  130. 
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§  4215  (w).  Transfer  by  clerk,  how  made.  [Wherever,  as  the  result 
of  a  proceeding  in  any  court  of  law  or  in  equity,  it  is  adjudged  that  a 
transfer  of  registered  land  should  be  made,  such  transfer  may  be  made 
by  the  clerk  upon  the  production  of  a  certified  copy  of  such  decree  show- 
ing in  what  book  and  page  of  the  minutes  of  the  court  that  rendered  it 
the  decree  is  recorded,  and  an  order  of  the  judge  of  the  superior  court  of 
the  county  in  which  the  land  lies,  directing  such  transfer  to  be  made; 
and  the  certificate  of  title  on  the  Register  of  Titles,  and  the  owner's 
certificate,  shall  be  canceled  and  now  certificates  shall  be  registered  and 
issued  accordingly.  Production  of  the  certified  copy  of  the  decree  shall 
not  be  required  when  it  is  rendered  in  the  same  court  as  that  in  which 
the  title  is  registered,  but  the  clerk  shall  act  upon  the  judge's  order  of 
transfer  and  the  inspection  of  his  own  minute  book.] 

Acts  1917,  p.  130. 

§  4215  (ww).  Involuntary  transfer.  [Wherever  in  any  other  case  it 
is  desired  to  have  an  involuntary  transfer  entered  of  record,  application 
therefor  shall  be  made  to  the  judge  of  the  court.  The  judge  may  hear 
the  facts  or,  if  he  deems  best,  he  may  refer  the  application  to  an  examiner 
of  titles  to  make  up  apd  report  the  facts.  He  shall  see  to  it  that  all  parties 
at  interest  are  given  reasonable  notice  before  any  order  of  transfer  is 
made.  Wherever,  in  his  judgment,  the  interests  of  justice  so  require,  he 
shall,  before  granting  such  order,  cause  notice  of  the  application  to  be 
published  in  the  newspaper  in  which  the  sheriff's  sales  of  the  county  are 
advertised  for  not  less  than  four  insertions  in  separate  weeks.  Before 
granting  such  order  directing  the  transfer,  he  shall  fully  satisfy  himself 
that  all  parties  who  have  or  may  have  an  interest  in  the  matter  of  the 
transfer  have  been  notified,  and,  in  the  case  of  minors  or  other  persons 
under  disability,  that  guardians  ad  litem  have  been  appointed  to  represent 
their  interests,  and  that  there  is  no  valid  reason  why  the  order  directing 
involuntary  transfer  should  not  be  made,  and  thereupon  he  shall  enter  a 
decree  or  judgment  upon  the  minutes  of  the  court,  reciting  the  facts  and 
that  an  order  of  transfer  has  been  issued,  and  shall  issue  the  order  of 
transfer  in  substantially  the  form  and  manner  herein  prescribed.] 

Acts  1917,  p.  131. 

§  4215  (xx).  Notation  of  encumbrance.  [Any  writing  or  instrument 
for  the  purpose  of  encumbering  or  otherwise  dealing  with  equitable 
interests  in  registered  land,  or  tending  to  show  a  claim  of  lien  or  encum- 
brance thereon  or  right  therein,  may  be  noted  on  the  certificate  of  title 
in  the  Title  Register  with  such  effect  as  it  may  be  entitled  to  have.] 

Acts  1917,  p.  131. 

§  4215  (yy).  Production  of  owner's  certificate  compelled.  Ti^ansfer 
and  cancellation.    [Wherever  it  is  sought  to  have  an  involuntary  transfer 
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registered  under  the  provisions  of  this  Chapter,  and  the  owner's  certificate 
is  not  produced  so  as  to  be  attached  to  the  order  directing  a  transfer, 
the  court  shall  have  the  power  to  issue  subpoena  duces  tecum  or  any  other 
process  designed  to  compel  the  production  of  the  owner's  certificate, 
including  attachment  for  contempt;  and  if  after  the  process  issues  the 
owner's  certificate  shall  not  have  been  produced,  or  it  appears  to  the  court 
that  there  is  no  practical  means  of  compelling  its  production,  the  court 
may  nevertheless  grant  the  order  of  transfer,  but  shall  cause  the  clerk 
to  enter  a  cancellation  of  the  certificate  of  title  on  the  Title  Register,  and 
to  give  notice  once  a  week  for  four  weeks  in  the  newspaper  in  which  the 
sheriff's  sales  of  the  county  are  advertised  that  such  certificate  has  been 
canceled,  the  cost  of  making  such  advertisement  to  be  deposited  with  the 
clerk  before  the  judge  grants  the  order  of  transfer  without  the  production 
of  the  certificate.] 
Acts  1917,  p.  131. 

§  4215  (zz).  Change  of  name.  [Any  person  having  any  interest  in 
registered  land,  whose  name  shall  have  been  changed  by  marriage  or  other 
cause,  may,  by  petition  to  the  judge  of  the  court,  and  upon  proof  of  the 
facts,  obtain  an  order  directed  to  the  clerk  to  note  the  change  of  name 
upon  the  Title  Register,  and  upon  the  owner's  certificate  upon  the  same 
being  produced.] 

Acts  1917,  p.  132. 

§  4215  (aaa).  Lien  and  lis  pendens  to  be  noted.  [No  judgment,  levy, 
or  other  lien  (except  lien  for  taxes,  as  to  which  special  provision  is  herein 
made)  shall  be  effective  against  registered  land,  so  as  to  affect  any  person 
taking  a  transfer  thereof  or  obtaining  any  right  or  interest  therein,  unless 
and  until  a  notation  of  such  judgment  or  levy  or  lien  be  made  upon  the 
Title  Register.  The  pendency  of  any  suit  affecting  the  title  to  registered 
land,  or  any  interest  therein,  shall  not  be  held  to  be  notice  to  any  person 
other  than  the  actual  parties  to  such  suit,  unless  a  notation  of  the  pend- 
ency of  such  suit  be  made  upon  the  Title  Register.] 

Acts  1917,  p.  132. 

§  4215  (bbb).  Transfers  to  defeat  creditors;  attack  and  procedure. 

[Nothing  herein  shall  prevent  any  transfer  or  other  dealing  with  regis- 
tered land  from  being  attacked  in  a  court  of  law  or  equity  as  having  been 
made  for  the  purpose  of  hindering,  delaying,  or  defrauding  creditors; 
provided,  that  the  court  having  jurisdiction  of  the  case,  upon  the  trial 
thereof,  shall  find  that  the  person  taking  the  transfer,  or  the  apparent 
beneficiary  of  such  dealing,  took  the  benefit  of  the  same  with  knowledge 
of  the  fact  that  the  intention  of  the  transaction  was  to  hinder,  delay,  or 
defraud  creditors ;  and  provided,  further,  that  none  of  the  rights  of  inno- 
cent parties  shall  be  affected  thereby.    If  a  court  having  jurisdiction  of 
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the  case,  upon  such  proceeding,  shall  find  that  any  transfer  or  other 
dealing  with  registered  land  shall  have  been  made  for  the  purpose  of 
hindering,  delaying,  or  defrauding  creditors  and  that  the  rights  of  no 
innocent  parties  will  be  prejudiced  by  the  court's  judgment  or  decree,  it 
shall  be  within  the  power  of  said  court  to  pass  such  judgment  or  decree 
as  will  avoid  such  transfer  or  the  effect  of  such  other  transaction  as  may 
have  been  made  to  hinder,  delay,  or  defraud  creditors;  and  upon  the 
decree  or  judgment  of  such  court  the  judge  of  the  superior  court  of  the 
county  where  the  land  lies,  upon  application  as  hereinbefore  provided, 
shall  have  the  authority  and  power  to  direct  such  cancellations  and 
transfers  to  be  entered  upon  the  Title  Register  and  upon  the  owner's 
certificate  as  shall  be  necessary  to  carry  the  same  into  effect.] 
Acts  1917,  p.  132. 

§  4215  (ccc).  Transfer  in  trust,  on  condition  or  limitation.  [Whenever 
a  writing  or  record  is  filed  for  the  purpose  of  transferring  registered  land 
in  trust,  or  upon  any  condition  or  unusual  limitation  expressed  therein,  or 
where  power  is  given  to  sell,  encumber,  or  deal  with  the  land  in  any 
manner,  no  subsequent  transfer  or  voluntary  transaction  purporting  to 
be  exercised  under  the  powers  given  in  such  writing  or  instrument  or 
record  shall  be  registered  on  the  Title  Register  or  on  the  owner's  certifi- 
cate, except  upon  application  to  the  court  and  order  of  direction  from 
the  judge  to  the  clerk  as  to  how  the  same  shall  be  entered.] 

Acts  1917,  p.  133. 

§  4215  (ddd).  Taxes  or  assessments.    Duty  of  tax  officer.    Penalties. 

[It  shall  be  the  duty  of  every  oflBcer  in  this  State  charged  with  the 
collection  of  taxes  or  assessments  which  shall  be  a  charge  upon  any 
registered  land  or  any  interest  therein,  if  such  taxes  or  assessments  are 
not  paid  when  due,  on  or  after  the  expiry  of  the  31st  day  of  December  of 
the  year  in  which  such  tax  or  assessment  shall  become  due,  to  cause  to  be 
entered  upon  the  certificate  of  title  on  the  Title  Register  a  notation  of  the 
fact  that  such  tax  or  assessment  on  such  registered  land  or  interest  therein 
has  not  been  paid,  and  the  amount  thereof.  Until  and  unless  such  nota- 
tion is  made,  such  delinquent  tax  or  assessment  shall  not  affect  any 
transfer  or  other  dealing  with  such  registered  land,  but  the  tax  oflBcer 
failing  to  perform  such  duty,  and  his  surety  shall  be  liable  for  the  pay- 
ment of  said  taxes,  and  assessments,  with  all  lawful  penalties  and  interest 
thereon  if  any  loss  is  occasioned  to  the  political  body,  be  it  State,  county, 
municipality,  or  other  division,  by  which  such  loss  is  sustained.] 
Acts  1917,  p.  133. 

§  4215  (eee).  Duplicate  of  lost  certificate.  [Whenever. an  owner's 
certificate  of  title  is  lost  or  destroyed,  the  owner,  or  his  personal  repre- 
sentative, may  petition  the  court  for  the  issuance  of  a  duplicate.    Notice 
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of  such  petition  shall  be  published  once  a  week  for  four  successive  weeks 
in  the  newspaper  in  which  the  sheriff's  sales  of  the  county  are  published; 
and  upon  satisfactory  proof  having  been  exhibited  before  it  that  said 
certificate  has  been  lost  or  destroyed,  the  court  may  direct  the  issuance  of 
a  duplicate  certificate,  which  shall  be  appropriately  designed  and  take 
the  place  of  the  original  owner's  certificate:  Provided,  that  the  court 
may  in  any  case  order  additional  notice  to  be  given,  either  by  publication 
or  otherwise,  before  directing  the  issuance  of  a  duplicate  certificate ;  and 
provided,  further,  that  in  case  the  application  is  made  by  personal  repre- 
sentative of  a  deceased  person,  claiming  that  the  certificate  was  lost  or 
destroyed  while  in  the  possession  of  the  decedent,  the  notice  of  the  petition 
shall  be  published  once  a  week  for  eight  successive  weeks,  instead  of  four, 
as  required  in  other  cases.] 
Acts  1917,  p.  134. 

§  4215  (fff).  Clerk's  duty.  Begistration,  entries,  and  notations,  when 
conclusive.  Direction  by  court  to  clerk.  [The  clerk  of  the  superior  court 
is  charged  with  the  primary  duty  of  determining  whether  any  instrument, 
writing  or  record,  or  other  matter  is  in  proper  shape  for  registration,  and 
with  the  duty  of  correctly  and  legally  making  the  registration,  including 
all  formal  incidents  thereto,  and  shall  be  liable  to  any  injured  person  for 
any  failure  of  duty  in  this  respect.  All  registrations  of  title  and  all 
entries  and  notations  made  by  him  upon  the  Title  Register,  of  transfers 
or  of  the  cancellation  or  discharge  of  liens  or  encumbrances,  shall  be 
prima  facie  conclusive;  and  unless  a  caveat  be  filed,  as  provided  for  in 
this  Chapter,  seeking  to  set  aside,  modify,  or  otherwise  affect  such  entry, 
notation,  or  registration,  within  twelve  months  from  the  date  of  the 
making  of  the  same  upon  the  Title  Register,  the  same  shall  become 
absolutely  conclusive  upon  all  persons ;  this  to  be  considered  and  construed 
as  a  statute  of  limitations  against  the  questioning  of  the  correctness  of 
the  clerk's  action,  and  is  to  be  without  exception  on  account  of  disabilities, 
but  shall  not  operate  as  a  limitation  in  favor  of  the  clerk  as  to  any  action 
against  him  for  wrong-doing  or  neglect  of  duty.  In  the  event  application 
is  made  to  a  clerk  to  have  any  transfer  or  other  transaction  registered  or 
noted,  and  he  shall  be  in  doubt  as  to  whether  the  same  should  be  regis- 
tered, entered,  or  noted,  or  shall  be  in  doubt  in  regard  to  any  detail 
thereof,  either  the  clerk  or  any  party  at  interest  may  petition  the  judge 
of  the  court  for  direction;  and  such  judge,  after  it  shall  have  appeared 
that  the  parties  at  interest  have  had  reasonable  notice,  may  proceed  to 
hear  the  matter  and  to  give  directions  and  instructions  to  the  clerk,  whose 
duty  it  shall  be  to  follow  the  directions  and  instructions  of  the  court. 
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In  all  matters  required  of  the  clerk  under  this  Chapter,  he  shall  be  subject 
to  the  direction  and  orders  of  the  court.] 
Acts  1917,  p.  134. 

§  4215  (ggg).  Caveat  to  entry,  etc.  Judgment  thereon.  [If  any  person 
at  interest  shall  object  to  any  entry,  registration,  or  notation  made  by  the 
clerk  upon  the  Title  Register,  he  may,  unless  such  entry,  registration,  or 
notation  shall  have  become  conclusive  by  lapse  of  time  under  the  pro- 
visions of  this  Chapter,  file  with  the  clerk  of  the  court  a  caveat,  setting 
forth  the  entry,  notation,  or  registration  to  which  he  objects ;  setting:  forth 
what  interest  he  has  in  the  subject-matter,  and  setting  forth  the  ground 
of  his  objection,  and  praying  for  such  relief  as  he  desires  and  deems 
appropriate  in  the  premises.  Thereupon  the  clerk  shall  note  upon  the 
Register  of  Titles  the  fact  that  caveat  has  been  filed,  and  by  whom,  and 
to  what  entry,  notation,  or  act  of  registration  it  applies.  Thereupon  the 
matter  shall  be  presented  to  the  judge,  who  shall  order  all  persons  at 
interest  to  show  cause  on  a  day  named  why  the  relief  prayed  for  in  the 
caveat  should  not  be  granted ;  and  upon  proof  being  made  that  due  notice 
has  been  given  to  all  parties  at  interest,  the  judge  shall  proceed  to  hear 
the  matter  and  shall  render  a  judgment  of  the  court,  giving  direction  to 
the  matter,  and  may  thereupon  require  such  entry,  registration,  or  nota- 
tion to  be  canceled  or  modified,  and  may  require  the  outstanding  certificate 
of  title  and  owner's  certificate  to  be  modified  accordingly.  To  that  end 
the  court  may  require  the  outstanding  owner's  certificate  of* title  to  be 
brought  into  court  by  subpoena  duces  tecum,  or  other  process,  including 
attachment  for  contempt,  and  if  the  court  finds  that  production  of  the 
certificate  can  not  be  compelled,  then  he  shall  provide  for  publication  of 
notice  of  the  court's  action  thereon  for  a  period  of  time  not  less  than 
once  a  week  for  four  weeks  in  the  paper  in  which  the  sheriff's  sales  of 
the  county  are  advertised,  the  expense  of  making  the  publication  to  be 
provided  for  in  such  manner  as  the  court  shall  order.] 
Acts  1917,  p.  135. 

§  4215  (hhh).  Procedure  to  obtain  notation.  [The  method  of  causing 
notations  of  judgments,  liens,  encumbrances,  or  special  rights  of  any 
kind,  other  than  voluntary  transactions  claimed  by  any  person  against 
registered  land,  shall  be  as  follows :  The  person  desiring  the  notation  to 
be  made  shall,  by  himself,  his  agent  or  attorney,  file,  upon  a  form  sub- 
stantially in  compliance  with  that  herein  provided  for,  a  request  for  the 
notation  to  be  made,  giving  the  particulars ;  and  in  case  the  lien  or  special 
rights  relate  to  any  other  matter  of  record  or  court  proceeding,  he  shall 
state  the  book  and  page  where  recorded,  and,  if  it  relates  to  any  special 
right,  shall  succinctly  give  the  details  of  such  right  so  claimed.  In  case 
the  notation  is  for  the  purpose  of  protecting  the  lien  of  a  judgment,  the 
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persons  making  the  application  for  the  notation  shall  produce  and  exhibit 
to  the  clerk  the  execution  or  a  certified  copy  of  the  judgment,  except  in 
cases  where  the  judgment  is  rendered  in  the  superior  court  of  the  same 
county  where  the  registration  is  made,  in  which  event  production  of  the 
execution  or  certified  copy  of  the  judgment  shall  not  be  required,  but  the 
clerk  may  act  upon  inspection  of  the  original  judgment  on  the  minutes 
of  his  own  court.] 
Acts  1917,  p.  136. 

§  4215  (iii).  Cancellations,  entry  of .  [Voluntary  cancellations  may  be 
made  of  any  mortgage,  certificate  of  indebtedness,  or  any  lien,  equity, 
encumbrance,  lis  pendens,  or  other  similar  matter  relating  to  registered 
land  or  any  interest  therein,  and  may  be  entered  by  the  clerk  upon  the 
Title  Register  and  the  owner's  certificate.  The  entry,  notation,  or  registry 
of  such  cancellation  may  be  made  upon  the  written  authority  of  the 
person  for  whose  benefit  the  original  registration,  notation,  or  entry  was 
made,  or  his  personal  representative,  or  lawful  assignee,  in  a  form  sub- 
stantially in  compliance  with  that  herein  prescribed,  attested  by  any 
oflBcer  authorized  to  attest  deeds;  or  upon  order  of  the  judge.  In  case  of 
a  creditor's  certificate  the  same  shall  also  be  surren^dered  and  canceled. 
Notations  of  delinquent  taxes  or  assessments  may  be  canceled  upon  the 
production  of  a  certificate  of  the  proper  tax  officer  showing  that  such 
taxes  or  assessments  have  been  paid.] 

Acts  1917,  p.  136. 

§  4215  (jjj).  Adverse  claims,  land  free  from  except  as  stated.  Limita- 
tion of  action  to  set  aside.  [Every  registered  owner  of  any  estate  or 
interest  in  land  brought  under  this  Chapter  shall,  except  in  cases  of  fraud 
or  forgery  to  which  he  is  a  party,  or  to  which  he  is  a  privy  without 
valuable  consideration  paid  in  good  faith,  hold  the  land  free  from  any 
and  all  adverse  claims,  rights,  or  encumbrances  not  noted  on  the  certificate 
of  title  in  the  Title  Register,  except : 

First.  Liens,  claims,  or  rights  arising  or  existing  under  the  laws  or 
Constitution  of  the  United  States  which  the  statutes  of  this  State  can  not 
require  to  appear  of  record  under  registry  laws. 

Second.  Taxes  and  levies  assessed  thereon  for  the  current  calendar 
year. 

Third.  Any  lease  for  a  term  not  exceeding  three  years,  under  which 
the  land  is  actually  occupied. 

Fourth.    Highways  in  public  use,  and  railroads  in  actual  operation. 

No  proceedings  to  attack  or  to  set  aside  any  transaction  for  such  fraud 
or  such  forgery  as  is  referred  to  in  this  section  shall  be  brought  or  be 
entertained  by  any  court  unless  the  same  shall  have  been  brought  within 
seven  years  from  the  date  of  the  transaction  or  of  the  registration  to 
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which  the  same  relates.    Nothing  herein  shall  conflict  with  the  provisions 
of  this  Chapter  allowing  attack  for  good  cause  to  be  made  upon  a  regis- 
tration made  by  the  clerk  at  any  time  within  twelve  months  from  the 
date  of  such  registration.] 
Acts  1917,  p.  137. 

§  4215  (kkk).  Agreement  mnning  with  land.  [The  obtaining  of  a 
decree  of  registration  and  the  entry  of  a  certificate  of  title  shall  be  con- 
strued as  an  agreement  running  with  the  land,  and,  except  as  hereinafter 
provided,  the  same  shall  remain  registered  land  subject  to  the  provisions 
of  this  Chapter  and  all  amendments  thereof.] 

Acts  1917,  p.  138. 

§  4215  (111).  Freedom  from  fnrtiier  registration.  Liens,  etc.,  not 
affected.  [If  the  person  who  is  the  registered  owner  of  the  fee-simple 
title  to  the  land  shall  at  any  time  so  desire,  he  may  cause  a  transfer  of  the 
title  to  be  registered  to  himself,  **his  heirs  and  assigns,  free  from  further 
registration."  Thereupon  the  land  and  the  title  thereto  shall  be  free  from 
the  necessity  of  subsequent  registration,  and  shall  as  to  subsequent  trans- 
actions be  exempt  from  the  provisions  of  this  Chapter,  so  far  as  the 
interest  of  the  person  thus  freeing  it  from  registration  and  subsequent 
holders  under  him  are  concerned;  but  as  to  such  interest  the  certificate 
of  title  and  owner's  certificate  registered  and  issued  on  the  last  transfer 
shall  stand  as  a  conclusive  source  of  subsequent  title  to  the  same  extent 
as  if  it  were  a  grant  from  the  State.  However,  if  the  interest  thus  freed 
is,  according  to  the  Title  Register,  subject  to  liens,  exceptions,  encum- 
brances, trusts  or  limitations  of  any  kind,  such  liens,  exceptions,  encum- 
brances, trusts  or  limitations  shall  not  be  affected,  but  shall  be  noted  on 
the  owner's  certificate  as  issued  on  the  last  transfer,  and  shall  be  effective 
against  the  same  as  long  as  they  shall  subsist.  If  the  fee  simple  be 
registered  undividedly  in  the  name  of  more  than  one  person,  as  tenants 
in  common  or  other  like  relationship  of  joint  or  common  interest,  it  shall 
not  be  freed  from  registration  except  upon  the  unanimous  action  of  the 
owners  of  the  entire  fee.] 

Acts  1917,  p.  138. 

§  4215  (mmm).  No  prescriptive  title.  [No  title  to  nor  right  nor  inter- 
est in  registered  land  in  derogation  of  that  of  the  registered  owner  shall 
be  acquired  by  prescription  or  adverse  possession.] 

Acts  1917,  p.  138. 

§  4215  (nnn).  Court  in  session  at  all  times.  [For  the  purposes  of  this 
Chapter  the  superior  courts  of  the  various  counties  of  this  State  shall  be 
considered  as  being  open  and  in  session  at  all  times,  except  on  Sundays; 
and  every  oflScial  act  of  the  judge  on  any  matter  shall  be  considered  as 
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having  been  rendered  in  open  court;  and  no  recess  or  adjournment  of  the 
court  taken  generally  or  for  any  other  particular  purpose  shall  be  con- 
sidered as  having  recessed  or  adjourned  the  court  so  far  as  the  purposes 
of  this  Chapter  are  concerned;  and  any  limitations  existing,  either  under 
general  law  or  special  acts,  as  to  length  of  time  in  which  the  various 
superior  courts  of  this  State  may  sit  in  the  various  counties,  shall  not  be 
construed  as  affecting  the  provisions  of  this  Chapter.] 
Acts  1917,  p.  139. 

§  4215  (ooo).  Inspection  of  records  by  examiner.  [Every  clerk  of  the 
superior  court,  every  ordinary,  and  every  other  oflScer  in  this  State  having 
charge  of  public  records  shall  allow  each  and  every  examiner  appointed 
by  any  court  in  this  State,  for  the  purposes  of  this  Chapter,  free  inspection 
of  all  the  public  records  relating  to  his  office  and  in  any  wise  appertaining 
to  any  matter  under  the  investigation  of  such  examiner.] 

Acts  1917,  p.  139. 

§  4215  (ppp).  Disqualified  clerk.  [In  case  any  clerk  is  disqualified  by 
reason  of  relationship  or  interest,  or  from  any  other  cause,  or  in  case  of 
the  death  or  other  disability  of  the  clerk  of  the  superior  court  to  act  in 
any  matter  arising  under  this  Chapter,  the  duties  required  of  such  clerk 
may  be  performed  either  by  the  ordinary  of  the  county  or  by  a  special 
clerk  appointed  by  the  judge  for  that  purpose,  the  entry  of  appointment 
of  such  special  clerk  and  of  the  purpose  for  which  he  is  appointed  being 
duly  entered  and  recorded  upon  the  minutes  of  the  court.] 

Acts  1917,  p.  139. 

§  4215  (qqq).  Rules  and  forms  by  judges  to  be  aniform.  [The  judges 
of  the  superior  courts  in  convention  may  from  time  to  time  make  general 
rules  and  forms  for  procedure  relating  to  the  subjects  in  this  Chapter 
dealt  with,  and  may  modify  the  forms  herein  prescribed,  but  such  rules 
and  forms  shall  be  uniform  throughout  the  State,  and  shall  be  subject  to 
the  provisions  of  this  Chapter  and  the  general  laws  of  this  State.] 

Acts  1917,  p.  139. 

§  4215  (rrr).  Stenographer.  [In  any  case,  by  consent  of  the  parties 
or  upon  order  of  the  judge,  the  examiner  may  procure  the  services  of  a 
stenographer  to  report  the  testimony  taken  before  him;  and  the  com- 
pensation of  such  stenographer,  unless  agreed  on  by  the  parties,  shall  be 
fixed  by  the  judge  and  taxed  as  costs.] 

Acts  1917,  p.  139. 

§  4215  (sss).  Notice  additional,  manner  of.  [Wherever  notice  is  re- 
quired by  this  Chapter  and  no  provision  as  to  how  notice  shall  be  given 
is  made,  or  wherever,  in  the  discretion  of  the  judge,  additional  notice  to 
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that  provided  for  in  this  Chapter  should  be  given  to  any  particular  person 
or  persons,  or  to  the  public  generally,  the  judge  may  order  such  notice  to 
be  given,  and  provide  the  manner  in  which  it  shall  be  given.] 
Acts  1917,  p.  140. 

§  4215  (ttt).  Registration  necessary,  to  affect  registered  land.  [Except 
as  otherwise  specially  provided  by  this  Chapter,  registered  land  and 
ownership  therein  shall  be  subject  to  the  same  rights,  burdens,  and  inci- 
dents as  unregistered  land,  and  may  be  dealt  with  by  the  owner,  and  shall 
be  subject  to  the  jurisdiction  of  the  courts  in  the  same  manner  as  if  it 
had  not  been  registered.  But  registration  shall  be  the  only  operative  act 
to  transfer  or  affect  the  title  to  registered  land,  and  shall  date  from  the 
time  the  writing,  instrument,  or  record  to  be  registered  is  duly  registered 
on  the  Title  Register.  Subject  to  the  provisions  of  section  4215  (jjj), 
no  voluntary  or  involuntary  transaction  shall  affect  the  title  to  registered 
land  until  registered  or  noted  on  the  Title  Register,  in  accordance  with 
the  provisions  of  this  Chapter.] 

Acts  1917,  p.  140. 

§  4215  (uuu).  Assurance  fund.  [Upon  the  original  registration  of  any 
land  under  this  Chapter  there  shall  be  paid  to  the  clerk  one-tenth  of  one 
per  centum  of  the  value  of  such  land,  to  be  determined  by  the  court,  as  an 
assurance  fund,  which  shall  be  subject  to  the  trusts  and  conditions  herein- 
after declared  for  the  uses  and  purposes  of  this  Chapter.] 

Acts  1917,  p.  140. 

§  4215  (vvv).  State  treasury  custodian.  [All  moneys  received  by  the 
clerk  under  the  preceding  section  shall  be  kept  in  a  separate  account  and 
be  paid  promptly  into  the  State  treasury  upon  the  special  trust  and 
condition  that  the  same  shall  be  set  aside  by  the  treasurer  in  trust  as  a 
separate  fund  for  the  uses  and  purposes  of  this  Chapter,  to  be  known  as 
the  **Land  Registration  Assurance  Fund,''  which  said  fund  is  hereby 
appropriated  to  the  uses  and  purposes  set  forth  in  this  Chapter.] 

Acts  1917,  p.  140. 

§  4215  (www).  Investment  of  the  fund.  Income,  how  applied.  [Said 
moneys,  in  so  far  as  the  same  may  not  be  required  to  satisfy  any  judgment 
certified  against  the  assurance  fund  under  section  4215  (zzz)  shall  be 
invested  by  the  treasurer  of  the  State  in  State  bonds,  or  validated  county 
or  municipal  bonds,  in  trust  for  the  uses  and  purposes  set  forth  in  this 
Chapter,  until  said  fund  amounts  to  the  sum  of  five  hundred  thousand 
dollars ;  but  the  income,  or  so  much  thereof  as  may  be  required  therefor, 
may  be  applied  towards  the  payment  of  the  expenses  of  the  administra- 
tion of  this  Chapter  and  the  satisfaction  of  any  such  judgment.  When- 
ever and  so  long  as  the  face  value  of  the  bonds  purchased  as  aforesaid 
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equals  said  sum  of  five  hundred  thousand  dollars,  other  moneys  thereafter 
coming  into  said  fund,  together  with  any  income  not  required  for  the 
purposes  aforesaid,  shall  be  transferred  from  the  land  registration  assur- 
ance fund  to  the  general  treasury.] 
Acts  1917,  p.  141. 

§  4215  (xxx).  Action  against  assurance  fund.  Defense.  Measure  of 
damages.  Persons  under  disability.  [Any  person  entitled  to  notice  and 
who  had  no  actual  notice  of  any  registration  under  this  Chapter  by  which 
he  may  be  deprived  of  any  estate  or  interest  in  land,  and  who  is  without 
remedy  hereunder,  may,  within  two  years  next  after  the  time  at  which 
the  right  to  bring  such  action  shall  have  first  accrued  to  him,  or  to  some 
person  through  whom  he  claims,  bring  an  action  of  assiimpsit  against  the 
treasurer  of  the  State,  in  the  superior  court  in  the  county  where  such  land 
is  located,  for  the  recovery,  out  of  the  assurance  fund,  of  any  damages 
to  which  he  may  be  entitled  by  reason  of  any  such  deprivation.  The 
treasurer  shall  be  served  by  second  original  copy  of  proceedings  so  filed, 
which  service  shall  be  suflScient.  The  assurance  fund  shall  be  defended 
in  such  action  and  in  any  appeal  by  the  attorney-general  for  the  State. 
The  measure  of  damages  in  such  action  shall  be  the  value  of  the  property 
at  the  time  the  right  to  bring  such  action  first  accrued,  and  any  judgment 
rendered  therefor  shall  be  paid  as  hereinafter  provided.  If  any  person 
entitled  to  bring  such  action  be  under  the  disability  of  infancy,  insanity, 
imprisonment,  or  absence  from  the  State  in  the  service  of  the  State  or  of 
the  United  States,  at  the  time  the  right  to  bring  such  action  first  accrued, 
the  same  may  be  brought  by  him  or  his  privies  within  two  years  after 
the  removal  of  such  disability ;  but  provided,  nevertheless,  that  all  persons 
non-resident  of  the  State,  all  persons  who  are  described  in  the  proceedings 
as  being  unknown,  or  of  unknown  address,  or  as  to  whom  it  appears  from 
the  record  that  they  could  not  be  found  so  as  to  be  served,  shall  be  con- 
sidered as  having  had  actual  notice  where  notice  has  been  published  in 
accordance  with  the  provisions  of  this  Chapter.] 

Acts  1917,  p.  141. 

§  4215  (yyy).  Parties  defendant.  [If  such  action  be  brought  to  recover 
for  loss  or  damage  arising  only  through  the  legal  operation  of  this 
Chapter,  then  the  treasurer  of  the  State  shall  be  the  sole  defendant.  But 
if  such  action  be  brought  to  recover  for  loss  or  damage  arising  on  account 
of  any  registration  made  or  procured  through  fraud,  neglect,  or  wrongful 
act  of  any  person  not  exercising  judicial  function,  then  both  the  treasurer 
of  the  State  and  such  person  or  persons  shall  be  made  parties  defendant.] 

Acts  1917,  p.  142. 

§  4215  (zzz).  Payment  of  execution.  Liability  of  other  persons.  [If 
judgment  be  rendered  for  the  plaintiff  in  any  such  action,  execution  shall 
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issue  against  the  defendants,  if  any,  other  than  the  treasurer  of  the  State. 
And  if  such  execution  be  returned  unsatisfied  in  whole  or  in  part,  or  if 
there  be  no  such  defendants,  then  the  clerk  of  the  court  in  which  the 
judgment  was  rendered  shall  certify  to  the  treasurer  the  amount  due  on 
account  thereof,  and  the  same  shall  then  be  paid  by  said  treasurer  out  of 
the  assurance  fund  under  the  special  appropriation  hereby  made  of  said 
fund  for  that  purpose.  Any  person  other  than  the  treasurer  of  the  State, 
against  whom  any  such  judgment  may  have  been  rendered,  shall  remain 
liable  therefor,  or  for  so  much  thereof  as  may  be  paid  out  of  the  assurance 
fund ;  and  said  treasurer  may  briug  suit  at  any  time  to  enforce  the  lien 
of  such  judgment  against  such  person  or  his  estate  for  the  recovery  of 
the  amount,  with  interest,  paid  out  of  the  assurance  fund  as  aforesaid.] 
Acts  1917,  p.  142.   • 

§  4215  (aaaa).  Nonliability  of  fund.  [The  assurance  fund  shall  not, 
under  any  circumstances,  be  liable  for  any  loss,  damage,  or  deprivation 
occasioned  by  a  breach  of  trust,  whether  express,  implied,  or  constructive, 
on  the  part  of  the  registered  owner  of  any  estate  or  interest  in  land.] 

Acts  1917,  p.  142. 

§  4215  (bbbb).  InsuflBiciency  of  fund.  [If  at  any  time  the  assurance 
fund  be  insuflBcient  to  satisfy  any  judgment  certified  against  it  as  afore- 
said, the  unpaid  amount  shall  bear  interest  and  be  paid  in  its  order  out 
of  any  moneys  thereafter  coming  into  said  fund.] 

Acts  1917,  p.  143. 

§  4215  (cccc).  Review  on  writ  of  error.  [All  judgments  and  decrees 
of  the  superior  court  or  the  judge  thereof  rendered  under  the  provisions 
of  this  Chapter  shall  be  subject  to  review  by  the  Supreme  Court  upon  writ 
of  error,  and  the  procedure  to  obtain  such  review  shall  be  by  what  is 
known  as  fast  writ  of  error,  and  such  as  obtains  in  injunction  and  criminal 
cases.] 

Acts  1917,  p.  143. 

§  4215  (dddd).  Deputy  clerk  and  sheriff.  [The  duties  required  of  the 
clerk  and  sheriflP  hereunder  may  be  performed  through  their  lawful 
deputies,  the  clerk  or  sheriflP  as  the  case  may  be,  however,  being  responsi- 
ble for  the  act  of  such  deputy.] 

Acts  1917,  p.  143. 

§  4215  (eeee).  Limitations  of  actions.  [Neither  the  limitations  pro- 
vided by  this  Chapter  within  which  proceedings  hereunder  may  be 
brought,  nor  the  provisions  setting  times  whereupon  matters  and  things 
shall  become  conclusive,  shall  prevent  any  injured  party  from  having  an 
action  at  law  against  any  person  or  oflScer  through  whose  fraud  or  negli- 
gence he  may  have  suffered  any  loss  or  damage  arising  out  of  any  acts 
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of  omission  or  of  commission  of  such  person  or  officer  in  connection  with 
the  matters  and  things  arising  from  the  provisions  of  this  Chapter,  but 
all  such  actions  shall  be  governed  by  the  statutes  of  limitation  which 
would  otherwise  relate  to  the  transaction.] 
Acts  1917,  p.  143. 

§  4215  (ffff).  Punishment  as  felony  for  acts  of  firand,  forgery,  theft, 
etc.  Official  misconduct.  [Any  person  who  shall  fraudulently  obtain  or 
attempt  to  obtain  a  decree  of  registration  of  title  to  any  land  or  interest 
therein,  or  who  shall  knowingly  offer  in  evidence  any  forged  or  fraudulent 
document  in  the  course  of  any  proceedings  in  regard  to  registered  lands 
or  any  interest  therein,  or  who  shall  make  or  utter  any  forged  instrument 
of  transfer  or  instrument  of  mortgage,  or  any  other  paper,  writing,  or 
document  used  in  connection  with  any  of  the  proceedings  required  for 
the  registration  of  lands,  or  the  notation  of  entries  upon  the  Register  of 
Titles,  or  who  shall  steal  or  fraudulently  secrete  any  owner's  certificate, 
creditor's  certificate,  or  other  certificate  of  title  provided  for  under  this 
Chapter,  or  who  shall  fraudulently  alter,  change,  or  mutilate  any  writing, 
instrument,  document  or  record,  or  registration  or  register  provided  for 
under  this  Chapter,  or  who  shall  make  any  fal&e  oath  or  affidavit  in 
respect  to  any  matter  or  thing  provided  for  in  this  Chapter,  or  who  shall 
make  or  knowingly  use  any  counterfeit  of  any  certificate  provided  for 
by  this  Chapter,  shall  be  guilty  of  a  felony  and  be  punished  by  imprison- 
ment in  the  penitentiary  for  not  less  than  one  nor  more  than  ten  years. 
Any  clerk,  deputy  clerk,  special  clerk,  or  other  person  performing  the 
duties  of  clerk  who  shall  fraudulently  enter  a  decree  of  registration 
without  authority  of  the  court,  or  who  shall  fraudulently  register  any 
title,  or  who  shall  fraudulently  make  any  notation  or  entry  upon  the  Title 
Register,  or  shall  fraudulently  issue  any  certificate  of  title,  or  creditor's 
certificate  or  other  instrument  provided  for  by  this  Chapter,  or  who  shall 
knowingly,  intentionally,  and  fraudulently  do  any  act  of  omission  or 
conmiission  under  color  of  his  office  in  relation  to  the  matters  provided 
for  by  this  Chapter,  shall  be  guilty  of  a  felony  and  be  punished  by 
imprisonment  in  the  penitentiary  for  not  less  than  one  nor  more  than  ten 
years,  and  shall,  upon  his  conviction,  be  removed  from  office  and  thereafter 
forever  disqualified  from  holding  any  public  office.  Any  examiner  of 
title  who  shall  knowingly  and  fraudulently  make  any  false  report  to  the 
court  as  to  any  matter  relating  to  any  title  which  it  is  sought  to  register 
under  the  provisions  of  this  Chapter,  or  as  to  any  matter  affecting  the 
same,  or  as  to  any  other  matter  referred  to  him  under  the  provisions  of 
this  Chapter,  or  who  shall  fraudulently  conspire  or  confederate  with  any 
other  person  or  persons  to  use  the  provisions  of  this  Chapter  to  the 
defrauding  of  any  other  person  or  persons,  firm  or  corporation,  or  who 
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shall  be  guilty  of  any  willful  malpractice  in  his  oflSce,  shall  be  guilty  of  a 
felony  and  be  punishable  by  imprisonment  in  the  penitentiary  for  not 
less  than  one  nor  more  than  ten  years.  Any  sheriflE  or  deputy  sheriflE  or 
other  person  performing  the  duties  of  the  oflSce  of  sheriflE,  who  shall 
knowingly  and  fraudulently  make  any  false  entry  or  return  in  connection 
with  any  matter  arising  under  the  provisions  of  this  Chapter,  or  who 
shall  fraudulently  conspire  with  any  person  or  persons  to  defraud  any 
other  person  or  persons  through  the  provisions  of  this  Chapter,  shall  be 
guilty  of  a  felony  and  be  punished  by  imprisonment  in  the  penitentiary 
for  not  less  than  one  nor  more  than  ten  years,  and  on  conviction  shall  be 
removed  from  oflSce  and  thereafter  forever  disqualified  from  holding  any 
public  oflfice  in  this  State.  The  felonies  provided  for  in  this  Chapter  may, 
in  the  matter  of  punishment,  be  reduced  to  misdemeanors  in  the  manner 
prescribed  in  section  1062  of  the  Penal  Code.] 
Acts  1917,  p.  143. 

§  4215  (gggg).  Form  of  petition  to  register  land.  [The  following  is 
prescribed  as  the  form  of  petition  to  be  used  when  application  is  made 
for  the  original  register  of  lands : 

Original  Petition  for  Registration  of  Lands. 

Georgia, County. 

To  the  Superior  Court  of  said  County : 

The  petition  of 

shows : 

The  petitioner  applies  to  have  the  land  hereinafter  described  brought 
under  the  provisions  of  the  Land  Registration  Act,  and  his  title  thereto 
confirmed  and  registered  as  provided  therein,  and  under  oath  shows  the 
following  facts : 

(1)  Full  name  of  each  applicant 

(2)  Residence  of  each  applicant 

(3)  Post-oflfice  address  of  each  applicant 

(4)  The  name  and  address  of  applicant's  agent  or  attorney  upon  whom 
process  or  notices  may  be  served  (not  required  unless  applicant  is  a  non- 
resident)   

(5)  Full  description  of  the  lands  (giving  also  land  district  and  lot 
numbers  where  the  land  lies  in  that  portion  of  the  State  where  the  lands 
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have  been  surveyed  by  districts  and  numbers ;  and  if  more  than  one  parcel 
is  included,  describe  each  parcel  separately  and  distinctly). 


containing acres. 

(6)  What  is  the  value  thereof?    $ 

(7)  At  what  value  was  it  last  assessed  for  taxes?    $ 

(8)  What  interest  or  estate  does  the  applicant  claim  therein?. 


(9)  What  is  the  value  of  the  interest  or  estate  claimed  by  the  appli- 
cant ?     

(10)  From  whom  did  the  applicant  acquire  the  land?     


(11)     Does  the  applicant  claim  title  by  prescription?     

(If  so,  set  forth  fully  the  color  of  title,  if  any,  under  which  the  prescription 
is  claimed,  and  state  the  details  of  the  possession  by  which  it  is  claimed 
prescription  has  ripened.  If  the  color  of  title  consists  of  one  or  more 
instruments  of  record  on  the  public  roads  of  the  county,  such  instruments 
need  not  be  copied  or  exhibited  to  the  application  otherwise  than  by 
giving  the  name  of  the  grantor  and  the  grantee,  the  date  and  nature  of 
the  instrument,  and  a  reference  to  the  book  and  page  where  recorded.) 


(12)  Does  applicant  claim  title  by  a  complete  chain  of  title  from  the 
State  or  other  original  source  of  title  ? 

(13)  Is  there  a  true  and  correct  abstract  of  applicant's  title  papers 
attached   hereto  ? 

(14)  Do  you  know,  or  have  information,  of  any  other  deed,  writing, 
document,  judgment,  decree,  mortgage,  or  instrument  of  any  kind  not 
set  forth  in  the  abstract  which  relates  to  this  land  or  any  part  thereof, 
or  which  might  affect  the  title  thereto  or  some  interest  therein?  If  so, 
state  the  same 

(15)  Has  the  land,  or  any  part  thereof,  ever  been  set  apart  as  a  home- 
stead or  exemption  or  as  dower?    If  so,  state  particulars 

(16)  Who  is  now  in  possession  of  the  land? 

(17)  Do  you  know  any  one  else  who  claims  to  be  in  possession  of  the 
land  or  any  part  thereof?    If  so,  give  name  and  address :     
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(18)  Give  name  and  address  of  each  person  occupying  the  land  or  any 
part  thereof,  and  state  by  what  right  or  claim  of  right  such  occupancy 
is  held 

(19)  Give  the  name,  residence,  and  address  of  each  and  every  person, 
other  than  the  applicants,  who  claim  any  interest,  adverse  or  otherwise, 
vested  or  otherwise,  in  the  land  or  any  part  thereof,  stating  the  nature  of 
the  claim,  and  if  any  such  persons  are  under  disability  of  any  kind,  state 
the  nature  of  the  disability : 

Disability         Nature  of 
Name  Residence  Address  (if  any)  Claim 


(20)     Give  the  name,  residence,  and  address  of  the  holder  of  every 
known  lien,  whether  considered  by  the  applicant  to  be  valid  or  not : 

Nature  of 
Name  Residence  Address  Lien 


(21)     Give  the  names  and  addresses  of  the  owners  and  occupants  of  all 
adjoining  lands : 


(22)     Is  the  land  subject  to  any  easement,  except  public  highways  and 
railroads  in  actual  operation?    If  so,  state  fully 


(23)  Give  age  of  applicant 

(24)  Is  the  applicant  male  or  female  1 ,  married  or 

single ,  widow  or  widower? 

(25)  If  married,  give  wife's  (or  husband's)  name,  and  include  her  or 
him  in  the  list  of  defendants    
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(26)     The  applicant  names  as  defendants  the  following  persons  whose 
names  have  been  given  above,  viz. : 


and  also  all  other  persons  "whom  it  may  concern.'' 

Wherefore  the  applicant  prays  process  and  judgment  accordingly. 


Petitioner's  Attorney. 

(To  be  sworn  to  by  each  applicant.  Verification  in  case  of  a  corporation 
may  be  made  by  any  officer  thereof;  in  case  of  minor  or  other  persons 
under  disability,  by  the  person  filing  the  petition  in  his  behalf.) 

I  do  swear  that  I  have  read  the  foregoing  petition,  and  have  examined 
the  schedules  thereto  attached,  and  that  the  same  are  true  to  the  best  of 
my  knowledge  and  belief,  and  that  nothing  has  been  withheld  in  the 
answers  which  would  in  any  wise  affect  the  title  to  the  land  or  any 
interest  therein  or  which  would  disclose  any  person  claiming  an  adverse 
interest,  valid  or  not.  I  do  further  swear  that  I  bona  fide  believe  that  the 
applicant  is  the  true  owner  of  the  estate  he  seeks  to  have  registered. 

Sworn  to  and  subscribed  before  me,  this day 

of 19.... 

(If  more  than  one  applicant,  they  may  verify  jointly  or  by  separate 
affidavits.) 

EXHIBIT  A. 

Abstract  of  Title.  ] 

Acts  1917,  p.  145. 

§  4215 (hhhh).  Form  of  process.  [The  following  is  prescribed  as  the 
form  of  process  to  be  attached  to  the  petition : 

Georgia, County: 

In  the  Superior  Court  of  said  County. 
To  the  sheriffs  of  said  State  and  their  lawful  deputies: 
The  defendants 

and  all  other  persons  whom  it  may  concern  are  required  to  show  cause 

before  said  court,  on  the day  of 19 , 

(not  less  than  forty  or  more  than  fifty  days  from  date  of  process)  why 
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the  prayers  of  the  foregoing  petition  should  not  be  granted,  and  why  the 

court  should  not  proceed  to  judgment  in  such  cause. 

Witness  the  Honorable ,  judge 

of  said  court,  this  the day  of 19 

Clerk.] 

Acts  1917,  p.  150. 

§  4215  (iiii).  Form  of  advertisement.  [The  advertisement  to  be  in- 
serted in  the  newspaper  in  which  sheriff's  sales  of  the  county  are  adver- 
tised for  four  insertions  in  separate  weeks  should  be  substantially  in  the 
following  form: 

Georgia, County. 

In  the  Superior  Court  of  said  County. 
To  whom  it  may  concern,  and  to  (here  insert  the  names  of  all  defendants, 
if  any,  who  reside  beyond  the  limits  of  the  State,  or  whose  place  of 
residence  is  unknown) : 

Take  notice  that 

has  filed  in  said  court  a  petition  seeking  to  register  the  following  lands 
under  the  provisions  of  the  Land  Registration  Act,  to  wit :  (Here  describe 
lands).    You  are  warned  to  show  cause  to  the  contrary,  if  any  you  have, 

before  said  court  on  the day  of 19 

This day  of 19. . . . 

Clerk.] 

Acts  1917,  p.  150. 

§  4215  (jjjj).  Acknowledgment  of  service.  [Acknowledgment  of  serv- 
ice may  be  made  in  the  following  form,  provided  it  be  entered  on  the 
petition  or  entitled  in  the  cause  and  signed  in  the  presence  of  the  judge, 
the  clerk,  or  the  examiner,  and  attested  by  such  officer : 

Due  and  legal  service  of  the  within  and  foregoing  petition  for  registra- 
tion is  acknowledged.  Further  service,  process,  and  notice  waived,  this 
the day  of 19. . . . 


In  the  presence  of ] 

Acts  1917,  p.  151. 

§  4215  (kkkk).  Return  of  service  and  of  posting,  etc.  [The  sheriff's 
return  should  be  made  substantially  in  the  following  form,  and  entered 
on  or  attached  to  the  petition : 

Georgia, County : 

I  have  served  copies  of  the  within  petition  for  registration  and  process 
upon  the  following  persons  at  the  time  and  in  the  manner  stated  as 
follows: 
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I  have  also  posted  in  a  conspicuous  place  on  the  land  described  herein 
and  on  each  separate  tract  thereof  a  copy  of  the  notice  as  required  by  law. 
I  have  furthermore  gone  upon  the  land,  and  the  following  is  the  name  and 
post-office  address  of  each  and  every  person  above  the  age  of  14  years 
actually  occupying  the  premises,  viz. : 


This  the day   of 19. ; . . 

Sheriflf.] 

Acts  1917,  p.  151. 

§  4215  (1111).  Certificate  of  mailing.  [The  clerk  should  also  enter  on 
the  petition  a  certificate  substantially  in  the  following  form : 

I  certify  that  on  the day  of 19. . .,  I  mailed 

to  each  of  the  following  persons  a  copy  of  the  within  petition  and  process 
to  his  post-office  address  as  disclosed  by  the  record,  viz. : 


and  that  advertisement  has  been  published  in  accordance  with  law,  a  copy 
of  said  advertisement  being  hereto  attached. 

This day  of 19 

Clerk.] 

Acts  1917,  p.  152. 

§  4215  (mmmm).  Form  of  examiner's  appointment.  [Substantially, 
the  following  form  should  be  used  in  appointing  examiners : 

Mr ,  a  competent  attorney  at  law, 

of  good  standing  in  his  profession  and  of  at  least  three  years'  experience, 

is  hereby  appointed  a  master  or  auditor  in  and  for  the 

Judicial  Circuit,  to  discharge  the  duties  of  examiner  as  provided  in  the 

Land  Registration  Act.    This  appointment  is 

(either  general  or  for  a  particular  case,  as  the  case  may  be). 

This day  of 19 


Judge  Superior  Court.] 
Acts  1917,  p.  153. 
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§  4215  (nnnn).  Oafh  of  examiner.  [The  examiner  is  required  to  take 
the  following?  oath  to  be  filed  alonj?  with  the  order  of  his  appointment  in 
the  office  of  the  clerk  of  the  superior  court  of  his  residence : 

I, ,  do  swear  that  I  will  faithfully, 

well  and  truly  perform  the  duties  of  examiner  under  the  Land  Registra- 
tion Act,  according  to  law  to  the  best  of  my  skill  and  ability. 


Sworn  to  and  subscribed  before  me,  this day 

of 19.... 


Acts  1917,  p.  153. 

§  4215  (oooo).  Form  of  reference  to  examiner.  [Upon  the  clerk's 
notifying  the  judge  that  a  petition  has  been  filed,  he  shall  promptly  refer 
it  to  an  examiner  in  substantially  the  following  form : 

In  the  Superior  Court  of County,  Ga. : 

In  re 

Application  to  register 

Land. 

Ordered  that  this  matter  be  and  is  hereby  referred  to 

,  as  examiner  for  proceedings  in  conformity  with 

the  Land  Registration  Act. 

This 19.... 


Judge.] 

Acts  1917,  p.  153. 

§  4215  (pppp).  Form  of  preliminary  report  of  examiner.    Schednles. 

[The  following  is  suggested  as  the  general  form  of  the  preliminary  report 
of  an  examiner : 

In  the  Superior  Court  of County,  Qa. : 

In  re 

Application  to  register 

Land. 

The  undersigned,  as  examiner,  makes  the  following  preliminary  report : 

I  have  examined  all  records  as  required  by  the  Land  Registration  Act. 

I  attach  an  abstract  of  the  title  (Schedule  A)  as  shown  on  the  public 
records  and  so  far  as  obtainable  from  other  trustworthy  sources. 

The  names  and  addresses  of  all  persons,  so  far  as  I  have  been  able  to 
ascertain,  who  have  any  interest  in  the  land,  are  set  out  in  Schedule  B 
hereto,  showing  their  several  apparent  or  possible  interests  and  indicating 
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upon  whom  and  in  what  manner  service  should  be  made.   A  like  disclosure 
of  all  adjoining  landowners  is  set  out  in  Schedule  C  hereto. 
I  find  the  following  to  be  a  history  of  the  possession 


Special  attention  is  called  to  the  following  matters : 
This 19.... 


Examiner. 

SCHEDULE  A. 

Examiner's  Full  Abstract. 

SCHEDULE  B. 

Names  and  addresses  of  all  persons  having  apparent  or  possible  interests 

in  the  land,  other  than  applicants,  and  indicating  upon  whom  and  in  what 

manner  further  service,  if  any,  should  be  made 


SCHEDULE  C. 
Names  and  addresses  of  all  adjoining  owners : 


Acts  1917,  p.  154. 

§  4215  (qqqq).  Form  of  final  report  of  examiner.     [The  following  is 
suggested  as  the  general  form  of  the  examiner's  final  report: 

In  the  Superior  Court  of County,  Qa. : 

In  re 

Application  to  register 

Land. 

The  undersigned,  as  examiner,  makes  this  his  final  report : 
The  preliminary  report  filed  by  the  undersigned  is  made  a  part  hereof, 
and  is  correct,  except  as  herein  otherwise  stated.    The  following  proceed- 
ings have  occurred  before  the  examiner,  and  accompanying  herewith  is  a 
brief  (or  a  stenographic)  report  of  the  evidence  taken  on  the  hearing: 


In  Exhibit ,  hereto,  is  a  report  of  the  matters  ascertained 

by  the  independent  examination  of  the  examiner. 

My  conclusions  of  fact  are  set  forth  in  Exhibit hereto 

annexed. 
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My  conclusions  of  law  are  set  forth  in  Exhibit ,  hereto 

annexed. 

I  find  the  state  of  the  title  to  be  as  follows : 


I  find  that  there  are  liens  and  encumbrances  on  the  land  as  follows: 

This 19.... 

Examiner.] 
Acts  1917,  p.  155. 

§  4215  (rrrr).  Form  of  decree  of  title.  [Decrees  of  title  should  be 
rendered  in  accordance  with  the  following  form : 

State  of  Georgia County : 

In  the  Superior  Court  of  said  County : 

In  re 

Application  to  register 

Land. 

The  above  entitled  cause  coming  on  to  be  heard  and  it  appearing  to  the 
court  that  process  has  been  served  and  notice  given  and  publication  made, 
all  in  full  compliance  with  the  Land  Registration  Act,  and  that  all  the 
requirements  of  said  Act  have  been  c09iplied  with,  it  is  decreed,  ordered, 
and  adjudged  that  the  title  to  the  lands  involved,  to  wit:  (here  describe 
lands)  is  held  and  owned  as  follows: 

The  fee  simple  belongs  to 


subject  to  the  following  limitations  and  conditions: 


It  is  further  ordered  and  decreed  that  said  lands  be  and  are  hereby 
brought  under  the  operation  and  provisions  of  the  Land  Registration  Act, 

and  the  title  of  the  said 

in  and  to  the  estate  herein  set  forth  above  is  confirmed  and  ordered 
registered ;  subject,  however,  to  the  following  liens  and  encumbrances, 
viz. :  
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and  subject  also  to. 


Let  this  decree  be  entered  on  the  minutes  of  this  court  and  on  the 
Register  of  Decrees  of  Title  of  said  county. 

In  open  court  this 19 

Judge.] 

Acts  1917,  p.  156. 

§  4215  (ssss).  Book  of  decrees,  how  made;  index.  [It  is  contemplated 
by  this  Chapter  that  the  book  known  as  the  Register  of  Decrees  of  Title 
shall  be  made  up  in  the  following  manner :  It  shall  be  of  such  size  as  that 
each  page  may  contain  a  full  copy  of  the  decree  of  title.  Only  one  (1) 
decree  should  be  entered  on  any  page.  Each  page  should  have  printed 
thereon  the  form  of  the  decree  of  title  as  herein  prescribed,  with  ample 
spacing  left  in  the  blanks.    At  the  bottom  of  the  page  should  be  the  words, 

*  *  Entered  and  registered  this day  of 19 ... , 

at o'clock. . .  .M.,  and  certificate  of  title  No issued  thereon. 

Clerk.'' 

At  the  top  of  the  page  and  preceding  the  copy  of  the  decree  should  be 

the  words,  **  Registered  Title  No "    The  first  decree  entered 

is  numbered,  **  Registered  Title  No.  1,"  the  second,  **  Registered  Title 
No.  2,"  and  so  on  in  continuous,  consecutive  order.  The  registered  title 
number  of  a  registered  tract  never  changes,  though  any  number  of  subse- 
quent certificates  may  be  issued  thereon;  therefore  the  registered  title 
number  and  the  certificate  number  will  usually  be  different. 

Even  though  several  separate  tracts  may  be  joined  in  the  same  applica- 
tion, the  judge  should  render  separate  decrees  as  to  each  tract ;  and  these 
decrees  should  be  separately  entered  and  given  separate  registered  title 
numbers.  Every  certificate  of  title  and  every  owner's  certificate  and 
creditor's  certificate  must  carry  on  it  (in  addition  to  its  own  certificate 
number)  the  registered  title  number  of  the  decree  under  which  the  tract 
to  which  it  pertains  was  registered. 

A  part  of  the  register  of  decrees  of  title  shall  be  an  alphabetical  index 
thereto,  which  the  clerk  shall  carefully  keep.  Whenever  a  decree  is 
entered  on  the  register  of  decrees  of  title,  the  clerk  shall  immediately 
index  the  same  in  the  name  of  the  person  in  whose  favor  the  title  is 
registered,  under  proper  alphabetical  head ;  the  name  being  followed  by 
the  registered  title  number.  If  the  decree  is  in  favor  of  more  than  one 
person,  it  shall  be  separately  indexed  under  the  name  of  each  and  all  of 
them;  the  name  of  each  of  said  persons  being  shown  under  the  proper 
alphabetical  head.] 

Acts  1917,  p.  157. 


Digitized  by 


Google 


§4215(tttt)  SEVENTH  TITLE— CHAPTER  8.  1232 

Begistration   of  land   titles. 

§  4215  (tttt).  Title  register  book.  Begistered  title  number.  Index. 
[It  is  contemplated  by  this  Chapter  that  the  Title  Register  shall  be  a  well- 
bound  book  with  pages  not  less  than  18  inches  wide.  It  shall  be  labeled 
on  the  back  with  the  words,  "Title  Register/'  followed  by  the  name  of 
the  county.  Additional  labels  may  be  put  on  to  show  what  certificates 
are  included  (as,  for  example,  ''Certificates  1501-2000,  inclusive''),  or 
other  similar  information,  for  convenience's  sake.  It  shall  be  printed  and 
ruled  in  substantially  the  form  here  shown : 
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The  two  pages  thus  facing  each  other  on  the  register  constitute  the 
original  certificate  of  title,  when  the  blanks  are  duly  filled  in  and  signed 
by  the  clerk.  The  first  certificate  of  title  in  the  book  should  be  numbered 
**  Certificate  No.  1/'  the  next  one  **  Certificate  No.  2/'  and  so  on,  in  con- 
tinuous, consecutive  order.  If  a  new  book  be  opened,  the  numbering 
therein  should  begin  with  the  number  next  succeeding  the  last  number  in 
the  book  just  completed. 

In  registering  a  certificate  of  title,  in  addition  to  the  certificate  number, 
the  registered  title  number  should  also  be  inserted.  The  registered  title 
number  is  always  the  same  as  that  which  appears  on  the  decree  of  title, 
by  virtue  of  which  the  land  to  which  the  certificate  relates  was  originally 
registered.  Therefore  every  certificate  of  title  registered  in  the  Title 
Register  bears  a  different  certificate  number  from  every  other  certificate 
of  title  registered  therein,  but  all  certificates  of  title  which  refer  to  the 
same  registered  tract,  no  matter  how  many  such  certificates  may  be  issued 
in  the  course  of  time,  bear  the  same  registered  title  number. 

The  clerk  shall  keep  an  alphabetical  index  of  the  Title  Register.  This 
may  most  conveniently  be  kept  in  a  separate  book.  Whenever  a  certificate 
of  title  is  entered  in  the  Title  Register  the  clerk  shall  insert  in  the  index, 
under  proper  alphabetical  head,  the  name  of  the  person  in  whose  favor 
the  certificate  is  registered,  and  the  reference  to  the  certificate  number 
and  the  registered  title  number.  Whenever  a  certificate  is  entered  in  the 
name  of  more  than  one  person,  the  name  of  each  shall  be  likewise  alpha- 
betically indexed.] 

Acts  1917,  p.  158. 

§  4215  (uuuu).  Entries.  [When  registering  a  certificate  of  title  upon 
a  transfer  the  clerk  shall  bring  forward  and  appropriately  enter  on  the 
new  certificate  of  title  all  entries  and  notations  appearing  on  the  certificate 
I'rum  which  the  transfer  is  made,  except  such  as  shall  have  been  canceled, 
lu  transcribing  entries  brought  forward  the  clerk  will  note  under  the 
column  headed  "Remarks"  against  such  entries  the  words  ''Brought 
forward."] 

Acts  1917,  p.   162. 

§  4215  (vvvv).  Certified  copies.  [The  clerk  shall,  upon  request  of 
any  person  and  the  payment  of  lawful  fees,  issue  a  certified  copy  of  any 
certificate  of  title  or  of  any  entry  thereon,  in  like  manner  as  he  may  issue 
certified  copies  of  any  other  public  record  in  his  office,  but  whenever  he 
so  does  he  shall  plainly  mark  in  large  legible  letters  across  the  face  of  the 
certificate  the  word  ''copy."  If  certified  copy  of  a  canceled  certificate  or 
entry  shall  be  made,  in  addition  to  transcribing  a  copy  of  the  entry  of 
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cancellation,  the  clerk  shall  also  plainly  mark  the  words  **  canceled  cer- 
tificate/' or  ** canceled  entry/'  as  the  case  may  be,  across  the  face  of 
copy.] 

Acts  1917,  p.   163. 

§  4215  (wwww).  Plat  record.  Copy.  [Whenever  a  plat  of  the  prem- 
ises, too  large  or  too  intricate  for  easy  transcription  on  the  Register  of 
Decrees  of  Title  or  on  the  certificate  of  title,  is  a  part  of  the  description 
of  the  lands  or  is  used  to  aid  description,  it  shall  not  be  necessary  for  the 
clerk  to  copy  the  same  on  the  Register  of  Decrees  of  Title  or  on  the 
certificate  of  title,  but  he  shall  record  the  same  in  one  of  the  public  record 
books  in  his  office  and  in  lieu  of  copying  the  plat  shall  note  the  existence 
of  the  same,  together  with  a  reference  to  the  book  and  page  where 
recorded.  If  the  holder  of  the  owner's  certificate  desires  a  copy  of  the 
plat  attached  as  a  part  of  his  owner's  certificate,  the  clerk  shall  make  a 
copy  and  certify  it  and  so  attach  it  upon  payment  of  a  fee  of  $1.00  for 
that  particular  service.] 

Acts  1917,  p.  163. 

§  4215  (xxxx).  Description,  reference  to.  [Whenever  in  the  register- 
ing of  any  certificate  of  title  or  any  notation  or  entry  on  the  Title  Register 
it  is  found  that  the  description  of  the  premises  or  the  portion  thereof 
involved,  or  any  other  detail  in  connection  with  the  transaction,  is  too 
lengthy  to  be  transcribed  in  full  in  the  proper  space  on  the  Register,  it 
shall  be  permissible  to  record  the  instrument,  document,  or  writing  in 
which  such  lengthy  detail  or  description  is  contained  on  some  public 
record  book  of  the  county,  and,  instead  of  setting  forth  the  description 
or  other  detail,  as  the  case  may  be,  in  extenso,  on  the  Title  Register,  to 
state  it  in  general  terms  with  the  reference  for  further  particulars  to  the 
public   record   where  recorded,   thus:    **For  further  detail,   see   Deed 

Book page ,"  and  such  registration  shall  be 

adequate  to  all  intents  and  purposes,  and  the  record  thus  made  on  the 
public  record  shall  be  considered  as  a  part  of  the  certificate  of  title 
contained  on  the  Title  Register.] 

Acts  1917,  p.  163. 

§  4215  (yyyy).  Description,  certified  copy.  [Whenever  any  of  the 
description  or  details  of  a  certificate  of  title  on  the  Title  Register  shall  be 
set  out  in  full  in  some  other  record  of  the  clerk's  office  with  reference 
thereto  on  the  Title  Register,  as  hereinbefore  provided,  like  reference 
shall  be  made  on  the  owner's  certificate  and  on  creditor's  certificates 
when  thereafter  issued;  but  if  the  holder  of  such  owner's  certificate  or 
creditor's  certificate  shall  so  require,  the  clerk  shall  make  a  full  and 
complete  copy  of  such  record  to  which  reference  is  made,  and  certify  it  as 
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such,  and  attach  it  to  the  owner's  certificate  or  the  creditor's  certificate, 
as  the  case  may  be.  For  making  and  certifying  such  copy  of  the  recorded 
document  or  writing  and  attaching  it  to  the  owner's  certificate,  or 
creditor's  certificate,  as  the  case  may  be,  the  clerk  shall  be  paid  ten  cents 
per  hundred  words  in  addition  to  the  other  regular  fees  in  this  Chapter 
provided.] 

Acts  1917,  p.  164. 

§  4215  (zzzz).  Form  of  owner's  certificate  of  title.  [The  form  of  the 
owner's  .certificate  of  title  shall  correspond  in  general  form  with  the 
certificate  of  title,  except  that  it  shall  be  headed  with  the  words,  ''Owner's 
Certificate  of  Title."  It  is  suggested  that  it  be  prepared  on  paper  of 
suitable  size,  to  be  folded  into  four  pages;  the  first  page  to  contain  the 
certificate  proper  (i.  e.,  omitting  the  notations,  and  special  entries) ;  the 
inner  pages  (i.  e.,  pages  2  and  3)  to  be  ruled  and  written  or  printed 
(preferably  the  latter)  in  conformity  with  the  form  herein  shown  for  the 
printing  and  ruling  of  the  Title  Register  for  the  entry  of  transfers,  liens, 
encumbrances,  creditor's  certificates,  and  other  like  matters,  these  two 
pages  being  treated  for  this  purpose  as  a  single  sheet,  so  that  ample  space 
will  thereby  be  given  for  the  crosswise  extension  of  the  entries.  On  the 
back  or  fourth  page  it  is  to  be  endorsed  thus : 

OWNER'S  CERTIFICATE  OF  TITLE. 

Registered  Title  No 

Certificate  No 

Issued  to   

Georgia, County. 

Entered  and  Registered  (in  lieu  of  certificate  No ,  which 

has  been  canceled). 

This day  of 

19 .  at o'clock M. 


Clerk  Superior  Court. 

In  case  of  the  first  issuance  of  the  owner's  certificate  on  the  granting  of 
a  decree  of  registration  the  words  shown  in  parenthesis  in  the  endorse- 
ment above  should  be  omitted. 

It  is  suggested  that  convenience  will  be  subserved  by  folding  the  certifi- 
cate in  the  manner  of  folding  documents  written  on  legal  cap  or  foolscap 
paper,  and  by  writing  or  printing  the  endorsement  in  the  style  and  manner 
in  which  similar  endorsements  are  usually  put  on  legal  documents.  When 
printed  blanks  are  prepared  for  use  in  this  connection,  it  is  also  suggested 
that  blank  form  of  transfer  be  printed  on  part  of  the  fourth  page,  other 
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than  that  part  used  for  the  endorsement.    Space,  however,  should  be  left 
on  the  fourth  page  for  such  entries  as  the  clerk  may  be  required  to  make 
from  time  to  time,  under  the  provisions  of  this  Chapter,  certifying  that 
the  certificate  is  valid  with  all  entries  to  date  noted.] 
Acts  1917,  p.  164. 

§  4216  (aaaaa).  Clerk's  duly.  [The  clerk  shall  first  satisfy  himself, 
before  registering  any  voluntary  transfer,  that  the  same  is  witnessed  and 
attested  or  acknowledged  in  accordance  with  law ;  and  he  and  the  sureties 
on  his  bond  are  liable  for  any  loss  or  damage  occasioned  to  any  person 
through  registration  of  a  transfer  not  so  executed.] 

Acts  1917,  p.  165. 

§  4215  (bbbbb).  Forms  of  transfer;  whole  estate,  undivided  interest, 
divided  portion,  to  secure  debt.  [The  following  are  prescribed  as  the  reg- 
ular forms  of  transfer.  Other  forms  may  be  used  in  accordance  with  the 
provisions  of  this  Chapter : 

TRANSFER  OF  WHOLE  OR  REGISTERED  ESTATE. 

In  consideration  of 

the  undersigned, 

hereby  transfers,  sells,  and  conveys  to  

his  entire  right,  title,  estate,  and  interest  in  the 

tract  of  land  described  in  the  certificate  of  title  No ,  hereto 

attached,  registered  as  Registered  Title  No in  the  office  of 

the  clerk  of  the  superior  court  of County, 

Georgia.       This day  of 19 


Signed,  sealed,  and  delivered  in  presence  of: 


TRANSFER  OF  UNDIVIDED  INTEREST  IN  REGISTERED  ESTATE. 

In  consideration  of the  undersigned, 

hereby  transfers,  sells  and 

conveys  to an  undivided 

interest  in  the  tract  of  land  described  in  the  certificate  of  title  No 

hereto  attached,  registered  as  Registered  Title  No in  the 

office  of  the  clerk  of  the  superior  court  of 

County,  Georgia.    This day  of 19. . . . 


Signed,  sealed,  and  delivered,  in  the  presence  of: 
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TRANSFER  OF  DIVIDED  PORTION  OP  A  REGISTERED  ESTATE. 

In  consideration  of the 

undersigned  hereby  transfers,  sells,  and  conveys  to  •. 

his  entire  right,  title,  interest,  and  estate  in  and  to  the  following  lands, 
viz. : 

being  a  divided  portion  of  the  tract  of  land  described  in  the  certificate 

of  title  No hereto  attached,  registered  as  Registered  Title 

No. in  the  ofiice  of  the  clerk  of  the  superior  court  of 

County,  Georgia. 

This day  of 19. . . . 


Signed,  sealed,  and  delivered,  in  the  presence  of: 


TRANSFER  TO  SECURE  DEBT,  WITH  POWER  OF  SALE. 

To  secure  a  debt  payable  to 

in  the  sum  of 


evidenced  as  follows : 


the  undersigned  hereby  transfers,  sells,  and  conveys  to  said. 


all  the  title  of  the  undersigned  in  and  to  the  tract  of  land  described  in 
the  certificate  of  title  No ,  herewith  shown,  registered  as  Reg- 
istered Title  No in  the  office  of  the  clerk  of  the  superior  court 

of County,  Georgia,  with  power  to 

sell  the  same  after  lawful  advertisement,  without  foreclosure,  in  accord- 
ance with'^the  provisions  of  the  Land  Registration  Act,  if  any  part  of  said 
d^bt  is  not  paid  at  maturity. 
This day  of 19. . . . 


Signed,  sealed,  and  delivered,  in  the  presence  of: 
Acts  1917,  p.  165. 

§  4215  (ccccc).  Form  of  creditor's  certificate;  indorsement.     [The  fol- 
lowing is  the  form  of  creditor's  certificate  referred  to  in  this  Chapter: 
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CREDITOR'S  CERTIFICATE. 

State  of  Georgia, County : 

Registered  Title  No 

Certificate  No. 

I  hereby  certify  that  the  title  to  the  estate  hereinafter  mentioned  in  the 
following  described  land  lying  in  said  county,  viz. : 

is  registered  under  the  provisions  of  the  Land  Registration  Act  and 
thereby  vested  in 

as  security  for  a  debt  created  by  the  holder  of  the  owner's  certificate  of 
title  to  said  estate,  viz. :  (here  insert  name  of  the  holder  of  the  owner's 
certificate) ;  said  debt  being  particularly  described  as  follows: 

with  power  conferred  to  sell  the  same  after  lawful  advertisement,  with- 
out foreclosure,  in  accordance  with  the  provisions  of  the  Land  Registra- 
tion Act,  if  any  part  of  said  debt  is  not  paid  at  maturity.  The  iestate  in 
said  land  so  held  is  as  follows :   

subject  to  the  following  limitations,  conditions,  encumbrances,  etc.,  viz. : 

and  such  other  as  may  be  noted  hereon. 

Witness  my  hand  and  seal  of  oflBce,  this day  of 

19 ,  at   o'clock 

M. 


Clerk  Superior  Court, County. 

(Ofiicial  Seal.) 

All  uncanceled  entries  appearing  on  the  certificate  of  title  at  the  time 
the  creditor's  certificate  is  issued  shall  be  noted  and  entered  on  the  cred- 
itor's certificate. 

The  creditor's  certificate  shall  bear  an  endorsement  on  its  back  in  the 
foUowiug  form: 

CREDITOR'S  CERTIFICATE. 

Registered  Title  No 

Certificate  No.    

On  lands  registered  in  the  name  of   

Issued  to 

Georgia, County. 
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Entered  and  registered  this day  of 

19 ,  at o'clock M. 

Clerk  Superior  Court.] 
Acts  1917,  p.  168. 

§  4215  (ddddd).  Interest  or  portion.  [Where  only  a  portion  of  the 
registered  land  or  only  an  undivided  interest  is  transferred  to  secure  a 
debt,  the  instrument  of  transfer  and  the  creditor's  certificate  may  be  in  the 
same  form  as  those  prescribed  in  the  two  preceding  sections,  with  the  ex- 
ception that  the  portion  or  the  undivided  interest  shall  be  distinctly 
stated.] 

Acts  1917,  p.  169. 

§  4215  (eeeee).  Form  of  transfer  on  judge's  order.  [Where  the  judge 
orders  a  transfer  to  be  made  under  any  of  the  provisions  of  this  Chapter, 
the  judge's  order  of  transfer  shall  be  in  the  following  form,  unless  the 
exigencies  of  the  case  require  a  different  form : 

JUDGE'S  ORDER  OF  TRANSFER. 
In  the  Superior  Court  of County,  Georgia : 

For  good  cause  shown  to  the  court,  the  clerk  is  directed  to  cancel  the 

Certificate  of  Title  No ,  Registered  Title  No , 

standing  in  the  name  of 

on  the  Title  Register  and  to  register  a  certificate  of  title  in  lieu  thereof,  as 
follows : 

in  accordance  with  the  decree  of  court  rendered  in  suit  of 

vs 

in court ;  and  transfer  of  title  is  accord- 
ingly ordered.  You  will  enter  this  transfer  upon  the  Title  Register,  noting 
upon  the  same  a  reference  to  the  book  and  page  upon  which  the  above- 
recited  order  or  decree  may  be  found. 

This  order  of  transfer  to  be  effective  upon  the  presentation  of  the  out- 
standing owner's  certificate,  which  you  will  cancel.  * 


This day  of 19 

Judge. 

(•If  the  court  has  not  been  able  to  require  the  production  of  the  out- 
standing owner's  certificate,  the  judge  shall  erase  this  sentence  from  the 
order  and  substitute  in  the  blank  space  below  it  the  following :  **  You  will 
cause  notice  to  be  published,  in  accordance  with  the  law,  that  the  certifi- 
cate is  canceled.") 
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If  the  exigencies  of  the  case  require  a  variation  from  form  above  pre- 
scribed, the  clerk  shall  also  record  the  judge's  order  on  the  minutes  of  the 
court,  and,  under  the  appropriate  heading  in  the  entry  of  transfer  on  the 

Title  Register,  write  the  words  *' Special,  See  Minute  Book , 

page *'    If  the  judge's  order  of  transfer  is  made  without 

obtaining  production  of  the  outstanding  owner's  certificate,  the  clerk  in 
entering  the  transfer  shall,  under  the  heading  ''Remarks,"  write  ** Own- 
er's certificate  not  produced,  but  canceled  by  publication."] 

Acts  1917,  p.  169. 

§  4215  (fffff).  Form  of  mortgaging.  Registry  of  mortgage?.  [The 
regular  form  of  mortgaging  shall  be  as  follows : 

The  undersigned .- 

to  secure  the  following  indebtedness,  viz. : 


mortgages  to 

the  estate,  title,  and  interest  of  the  undersigned  in  and  to  all  of  the  tracts 

of  land  described  in  the  certificate  of  title  No ,  herewith 

shown,  registered  as  Registered  Title  No in  the  oflBce  of  the 

clerk  of  the  superior  court  of County,  Georgia. 


Signed,  sealed,  and  delivered,  in  the  presence  of: 


If  only  a  part  or  undivided  interest  is  mortgaged,  strike  the  word  ''all" 
and  insert  particularly  a  description  of  the  portion  or  interest  mortgaged. 

Mortgages  so  executed  may  be  registered  as  regular  instruments,  as 
hereinbefore  provided.  Mortgages  in  other  forms  and  with  other  provi- 
sions may  be  registered,  but  shall  also  be  recorded  in  accordance  with  the 
provisions  of  this  Chapter  regulating  the  registration  of  such  irregular  in- 
struments.] 

Acts  1917,  p.  170. 

§  4215  (ggggg).  Form  of  notation  of  delinquent  taxes  and  assessments. 

[Delinquent  taxes  and  assessments  shall  be  noted  on  the  Title  Register, 
upon  the  oflBcer  charged  with  the  collection  of  taxes  filing  with  the  clerk 
a  certificate  substantially  in  the  following  form : 

NOTATION  OF  DELINQUENT  TAXES. 

I  certify  that (State,  County,  or  City, 

as  the  case  may  be)  has  a  lien  for  unpaid  taxes  (or  assessments,  as  the  case 

may  be)  for  the  year  191 against  the  land  described  in  certificate 

No ,  Registered  Title  No ,  registered  in  the 
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oflSce  of  the  clerk  of  the  Superior  Court  of 

County,  in  the  amount  of  $ The  clerk  will  please  note 

the  same  on  the  Title  Register. 
This day  of 19. . . 


Tax  Collector.] 
Acts  1917,  p.  171. 

§  4215  (hhhhh).  Form  of  notation  of  judgment.  [The  regular  form 
to  be  used  by  any  person,  his  agent  or  attorney,  desiring  a  judgment  to  be 
noted  on  the  Title  Register  is  as  follows : 

NOTATION  OF  JUDGMENT. 
To  the  Clerk  of  the  Superior  Court County,  Georgia : 

Please  note  on  certificate  of  title  No ,  Registered  Title 

No ,  a  judgment  issued  from 

Court  of 

in  favor  of vs 

for  the  amount  of  $ 

This day  of .19. . . 

] 

Acts  1917,  p.  172. 

§  4215  (iiiii).  Form  of  notation  of  special  right.  Beference  to  descrip- 
tion. [The  regular  form  to  be  used  where  any  person  desires  a  notation 
to  be  made  of  any  lien,  encumbrances,  or  special  right  (other  than  volun- 
tary transactions,  and  other  than  those  herein  otherwise  provided  for)  is 
as  follows: 

REQUEST  FOR  NOTATIONS  OF  SPECIAL  RIGHT. 

The  undersigned    

claims  against  the  land  described  in  certificate  No ,  Regis- 
tered Title  No ,  registered  in  the  office  of  the  clerk  of  the 

Superior  Court  of County,  the  fol- 
lowing lien  (encumbrance,  equity,  or  special  right,  as  the  case  may  be) : 

in  proof  of  which  reference  is  had  to  the  following  record  or  court  pro- 
ceeding, viz. :  

Please  note  the  same  upon  the  Register  of  Title  accordingly. 


Sworn  to  and  subscribed  before  me  the day  of 

19.... 


The  above  form  may  be  used  to  give  notice  of  a  lis  pendens. 
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If  the  description  of  the  alleged  encumbrance,  equity  or  special  right 
be  too  lengthy  to  note  with  convenience  on  the  blanks  in  the  Title  Reg- 
ister, the  request  for  the  notation  of  the  same  shall  be  recorded  on  the 
deed  book  of  the  coimty  and  the  clerk  shall  register  only  a  general  descrip- 
tion of  it,  but  shall  note,  under  the  appropriate  column  heading  in  the 

Title  Register,  the  reference  ''Special,  see  Deed  Book 

page "] 

Acts  1917,  p.  172. 

§  4215  (jjjjj).  Cancellation  of  creditor's  certificate.  [Authority  may 
be  given  to  register  the  cancellation  of  a  creditor's  certificate  by  the  owner 
thereof  writing  thereon  ''Canceled.  The  clerk  will  please  cancel  the  same 
on  the  Title  Register,"  dated  and  signed  in  the  presence  of  an  oflBcer  au- 
thorized to  attest  deeds.  If  the  person  owning  the  creditor's  certificate 
is  not  the  person  in  whose  name  it  was  issued,  and  if  the  original  creditor 
shall  not  have  endorsed  it  in  blank,  the  owner  signing  the  cancellation 
shall  also  make  aflBdavit  that  he  is  the  owner  of  the  creditor's  certificate 
and  entitled  to  cancel  it.  The  creditor's  certificate  shall  be  surrendered 
to  the  clerk  at  the  time  of  the  registration  of  the  cancellation.] 

Acts  1917,  p.  173. 

§  4215  (kkkkk).  Cancellation  of  entry.  [Authority  to  the  clerk  to 
cancel  entries  or  other  liens,  mortgages,  incumbrances,  special  claims,  and 
like  matters  may  be  conferred  by  the  person  in  whose  favor  the  same  ex- 
ists, or  his  personal  representative,  executing  a  request  as  follows: 

REQUEST  TO  CANCEL  ENTRY. 

To  the  Clerk  of  the  Superior  Court  of County : 

You  are  directed  to  cancel  the  entry  registered  in  my  favor  on  certifi- 
cate of  title  No ,  Registered  Title  No ,  claiming 

the  following  lien  (encumbrance  or  special  right,  as  the  case  may  be) . . . 

This day  of 19 

] 

Acts  1917,  p.  173. 

§  4215  (Hill).  Voluntary  transaction,  registry  of.  [Where  it  is  desired 
to  register  a  voluntary  transaction  other  than  those  for  which  forms  have 
been  otherwise  indicated  or  prescribed,  the  instrument  showing  the  volun- 
tary transaction  shall  be  presented  along  with  the  owner's  certificate,  and 
the  same  shall  be  noted,  not  only  on  the  certificate  of  title  in  the  Title 
Register,  but  also  on  the  owner's  certificate.  If  the  instrument  be  already 
recorded  on  some  public  record,  reference  shall  be  made  in  the  Title  Reg- 
ister and  on  the  owner's  certificate  to  the  book  and  page  where  it  is  re- 
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corded ;  if  it  be  not  already  recorded,  the  clerk  shall  record  it,  making  like 
reference  in  the  Title  Register  and  on  the  owner's  certificate  to  the  book 
and  page  where  recorded.] 

Acts  1917,  p.  174. 

§  4215  (mmmmm).  Owner's  certificate,  entries  and  notations.  [The 
holder  of  an  owner's  certificate  of  title  may  at  any  time  present  it  to  the 
clerk,  and,  if  the  certificate  of  title  on  the  Register  has  not  been  canceled, 
the  clerk  shall  thereupon  enter  on  the  owner's  certificate  all  entries  and 
notations  of  every  kind  which  shall  appear  on  the  certificate  of  title,  if  all 
such  entries  shall  not  have  already  been  entered  on  the  owner's  certifi- 
cate, and  shall  thereupon  endorse  upon  the  owner's  certificate  the  words 

"Valid,  with  all  entries  noted  to  this  date.     This day  of 

,  19 ,  at   o'clock  M. 

signing  the  same  oflBcially.] 

Acts  1917,  p.  174. 

§  4215  (nnnnn).  Filing  cases.  [The  county  commissioners  or  other  of- 
ficers in  each  county  having  in  charge  county  business  shall  furnish  the 
clerk  with  the  necessary  durable  filing  cases,  and  he  shall  carefully  num- 
ber and  file  away  all  papers  relating  to  registered  lands  and  dealing  there- 
with. All  the  papers  relating  to  each  registered  title  shall  be  filed  to- 
gether and  separately  from  the  papers  relating  to  any  other  registered 
title ;  they  shall  be  filed  away  in  such  regular  consecutive  numerical  ar- 
rangement as  to  make  th^m  easily  accessible  at  all  times.  Vertical  filing 
is  recommended.] 

Acts  1917,  p.  174. 

§  4215  ( 00000 ).  Fees  of  clerk,  examiner,  and  sheriff.  Cost  deposits. 
Award  of  costs.    [The  fees  payable  under  this  Chapter  shall  be  as  follows : 

TO  THE  CLERK  OF  THE  SUPERIOR  COURT: 

For  all  services  in  initial  registration  from  the  time  of  filing  the  peti- 
tion up  to  and  including  the  registration  and  issue  of  the  first  certificate 
and  owner's  certificate  registered  on  a  decree  of  title,  four  dollars  and 
postage,  unless  separate  decrees  are  registered,  when  he  shall  get  one  dol- 
lar extra  for  each  additional  decree  and  the  registering  and  issuing  of  the 
first  certificates  thereon.  In  contested  cases  three  dollars  additional  may 
be  taxed  as  costs. 

Registering  a  transfer  and  registering  thereupon  certificate  of  title  and 
issuing  new  owner's  certificate  and  making  necessary  cancellations  in  con- 
nection therewith,  full  service,  one  dollar. 

For  issuing  a  duplicate  certificate  in  lieu  of  a  lost  certificate,  fifty  cents. 

For  issuing  a  certified  copy  of  certificate  of  title  and  entries  thereon,  one 
dollar. 
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For  noting  a  judgment  or  other  lien  on  Title  Register,  fifteen  cents. 

For  certifying  an  owner's  certificate  as  ** valid,  with  all  entries  noted 
to  date, ' '  twenty-five  cents. 

For  the  notation  or  registration  of  any  mortgage  or  other  voluntary 
transaction  not  herein  otherwise  provided,  including  every  act  necessary 
therefor,  and,  in  the  case  of  creditor's  certificate,  including  the  issuance 
of  the  creditor's  certificate,  seventy-five  cents. 

Other  notations  and  entries  (not  otherwise  provided  for),  fifty  cents. 

In  case  further  record  of  an  instrument  is  required  on  account  of  its 
form,  the  clerk  shall  be  paid  for  the  record  of  such 'instrument  at  the 
rate  of  ten  cents  per  hundred  words,  in  addition  to  other  fee  herein 
prescribed. 

For  each  entry  of  cancellation,  twenty-five  cents. 

In  cases  of  involuntary  transactions,  and  in  case  of  caveats  and  other 
matters  referred  to  the  court  for  action,  the  clerk  shall  be  allowed,  in  addi- 
tion to  the  fees  herein  otherwise  prescribed,  the  sum  of  ten  cents  per  hun- 
dred words  for  recording  such  proceedings  upon  the  minutes  of  the  court, 
and  fifty  cents  for  each  judgment  rendered  therein. 

If  any  matter  be  carried  to  the  Supreme  Court  the  clerk's  fees  in  con- 
nection with  proceedings  to  take  the  case  to  the  Supreme  Court  shall  be 
the  same  as  in  other  cases  carried  from  the  superior  court  to  the  Supreme 
Court. 

TO  THE  EXAMINER  OF  TITLES: 

For  examining  a  title  and  making  report  to  the  court,  one  dollar  per 
thousand  (or  fraction  thereof)  on  the  value  of  land,  as  determined  by  the 
court  (but  not  to  exceed  a  maximum  of  one  hundred  dollars),  and  postage, 
and  ten  dollars. 

In  contested  cases,  for  hearing  the  case  and  making  report  to  the  court, 
the  judge  may  in  his  discretion  allow  additional  compensation,  but  in  an 
amount  not  exceeding  the  same  fee  as  that  allowed  an  auditor  for  report- 
ing his  findings  in  equity  cases  under  section  5148.  He  shall  not  be  paid 
extra  for  reporting  the  evidence ;  but  when  a  stenographer  is  used  by  con- 
sent of  the  parties  or  order  of  the  judge,  the  stenographer  shall  be  paid 
his  usual  fee. 

TO  SHERIFFS: 

For  ascertaining  and  reporting  to  the  courts  the  names  and  addresses 
of  the  persons  actually  occupying  the  premises  described  in  the  petition, 
one  dollar. 

For  each  service  of  process  and  notice  required,  one  dollar. 

For  posting  a  copy  of  petition  upon  the  premises,  fifty  cents. 

For  any  other  services  of  the  clerk,  sheriff,  or  surveyor,  not  especially 
provided  for  herein,  a  fee  to  be  fixed  by  the  court  in  conformity  with 
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what  is  usual  and  lawful  for  similar  services  rendered  by  such  oflBcer  in 
ordinary  cases. 

With  each  application  for  initial  registration  the  applicant  shall  deposit 
with  the  clerk  the  sum  of  twenty  dollars  as  a  deposit  to  guarantee  costs, 
and  may  from  time  to  time  be  required  by  the  court  to  make  additional 
deposits.  The  clerk  shall  not  be  required  to  enter  any  notation,  entry, 
or  registration  upon  the  Register  of  Title  or  the  owner's  certificate,  un- 
less fees  prescribed  therefor  are  paid  to  him.  In  all  contested  cases,  and  in 
all  matters  referred  to  the  judge  for  his  direction  by  any  of  the  provi- 
sions of  this  act,  he  shall  award  the  cost  of  such  proceeding  accordingly 
as  in  his  discretion  the  justice  of  the  case  may  dictate,  and  to  that  end 
may  assess  all  the  costs  against  one  of  the  parties,  or  may  divide  it  among 
the  parties  in  such  ratio  as  seems  just.] 

Acts  1917,  p.  175. 

§  4215  (ppppp).  Date  law  effective.     [This  Chapter  shall  take  effect 
on  the  first  of  January  next  after  its  passage.*] 
Acts  1917,  p.  177. 

•January  1,  1918. 
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EIGHTH  TITLE. 

Of  Contracts. 


OHAPTEB  1. 
Qeneral  Principles. 


§  4216.  (§  3631.)  What  is  a  contract. 


Certainty:  Contract  employing  plantiff 
to  cut  timber,  but  not  definitely  de- 
scribing the  timber  or  stating  when 
the  cutting  was  to  be  done,  was  too 
uncertain  to  furnish  basis  for  recovery 
of  damages  for  breach  thereof.  141/117 
(2)  (80  S.  E.  559). 

Contract  here  giving  defendants  the 
use  of  certain  land  for  a  pumping  sta- 
tion was  void  for  uncertainty.  141/219 
(80  8.  E.  716). 

Where  petition  counted  on  purported 
written  contract  which  was  so  indef- 
inite that  it  did  not  show  that  plain- 
tiff was  a  party  or  that  there  was  any 
consideration  or  any  time  specified  for 
performance,  demurrer  was  properly 
sustained.     143/846  (85  8.  E.  993). 

Letter  written  by  defendant  to 
plaintiff's  agent,  stating  that:  ''B. 
tells  me  that  F.  will  take  all  his  corn 
and  fodder  on  what  he  owes.  Settle 
with  him  and  send  me  the  amount  due, 
and  I  will  take  it  up" — was  too  indef- 
inite and  ambiguous  to  constitute  con- 
tract.    17  App.  481  (1)  (87  8.  E.  719). 

Statement  in  contract  that  shipment 
would  be  made  "as  soon  as  possible" 
meant  within  a  reasonable  time,  and 
was  not  so  indefinite  as  to  render  con- 
tract unenforceable,  it  being  also 
stated    that    it    would    be    sixty    days 


before  shipment  could  be  made.  24 
App.  630   (2)    (101  8.  E.  692). 

Written  agreement  between  two 
persons,  which  provides  that,  in  con- 
sideration of  certain  sum  having  been 
paid  by  promisee  to  promisor,  latter 
obligates  himself  to  perform  certain 
promises  and  undertakings  stipulated 
therein,  constitutes  valid  contract,  pro- 
vided such  promises  and  undertakings 
are  sufficiently  certain  and  definite  to 
render  them  capable  of  performance. 
24  App.  719   (1)    (102  8.  E.  71). 

Written  contract,  which  required 
plaintiff  to  furnish  timber  from  de- 
scribed lands,  and  by  which  defendant 
agreed  to  cut  all  timber  into  lumber 
and  load  on  cars  at  stipulated  price, 
and  to  furnish  plaintillT  certain  cross- 
ties  at  fixed  price,  and  to  have  mill  of 
certain  capacity  in  operation  within 
twenty  days  from  contract,  was  suffi- 
ciently certain  and  definite  to  be  cap- 
able of  enforcement.  24  App.  719  (2) 
(102  8.  E.  171). 

DefinltiOQ:  A  contract  is  an  agreement 
between  two  or  more  parties  for  the 
doing  or  not  doing  of  some  specified 
thing;  there  is  no  difference  between 
a  contract  and  an  agreement.  143/846 
(85  8.  E.  993),  citing  1  Words  & 
Phrases  (2d  Series)  171,  172. 


§  4217.  (§  3632.)  Executed  or  executory. 


Automobile  dealer:  Dealer's  contract 
establishing  such  a  relationship  be- 
tween local  dealer  and  defendant  dis- 
tributor of  automobiles,  which  provides 
that  distributor  is  to  furnish  (provided 
he  is  able  to  do  so),  and  in  which 
dealer,  acting  in  his  capacity  as  such, 


agrees  to  accept,  certain  number  of 
cars  to  be  selected  from  attached 
schedule  of  models  at  prices  which  are 
subject  to  change  by  distributor,  does 
not  constitute  binding  executory  con- 
tract of  purchase  and  sale,  and  it  is 
necessary  that  dealer  shall,  during  life 
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of  contract,  particularly  specify  cars 
which  are  to  be  famished,  in  order  to 
consummate  agreement  as  one  of  pur- 
chase and  sale.  24  App.  638,  639  (3) 
(102  S.  E.  47). 

Even  if  suit  against  distributor  to 
recover  deposit  made  under  dealer's 
contract  be  construed  as  claim  under 
terms  of  executed  contract  yet  on  con- 
sideration of  its  object  and  that  agree- 
ment is  inchoate  as  to  any  purchase 
and  sale,  dealer's  failure  to  specify 
and  order  out  any  of  cars  to  be  fur- 
nished by  distributor  would  not  there- 
fore constitute  such  nonperformance 
on  dealer's  part  as  to  prevent  his  re- 
covery of  bonus  paid  in  under  its 
terms,  nor  could  such  failure  be 
pleaded  by  way  of  damages  in  answer 
to  such  suit.  24  App.  638,  639  (3) 
(102  8.  E.  47). 

Breach:  Where  contract  of  purchase 
and  sale  of  goods  was  executory  on 
both  sides,  notice  by  purchaser  to  sell- 
er to  cancel  purchaser's  order  was 
breach  of  contract,  and  seller  could  not 
by  attempt  to  deliver  the  goods  treat 
contract  as  performed  on  his  part  and 
sue  purchaser  for  full  purchase  price. 
23  App.  633   (1)    (99  S.  E.  138). 

Oliarge  in  action  for  breach  of  contract 
to  give  note  with  deed  to  secure  it 
on  theory  that  contract  was  executed 
by  both  parties  was  erroneous,  where 

§  4219.  (§  3634.)  Specialty. 

Oonslderation:  Plea  here  was  sufficient 
plea  of  want  of  consideration  for 
note  sued  on  as  against  general  de- 
murrer. 16  App.  436  (1)  (85  S.  E. 
625). 


unsupported  by  evidence.  146/106  (1) 
(88  8.  E.  569). 

Consideration:  Where  grantor  of  right 
to  municipality  to  use  water  from  a 
spring  received  water  from  the  mu- 
nicipality, and  the  latter  expended 
money  in  making  water  connections 
for  grantor  in  accordance  with  terms 
of  contract,  contract  could  not  be  can- 
celled on  ground  that  it  was  void  for 
want  of  consideration.  140/611,  612 
(2)   (79  8.  E.  533). 

Future  sale:  Executory  contract  for  fu- 
ture sale  of  commodity  is  not  enforce- 
able unless  by  terms  of  agreement  it 
is  so  intended,  and  there  is  mutuality 
of  obligation  and  certainty  as  to  sub- 
ject matter  and  price.  24  App.  638, 
639  (3)    (102  8.  E.  47). 

Performance:  Party  claiming  solely 
under  and  by  virtue  of  terms  of  al- 
leged executed  contract  must  show 
performance  on  his  own  part.  24  App. 
638,  639   (3)    (102  8.  E.  47). 

Price:  Where  there  has  been  no  actual 
delivery  of  personal  property  and  no 
agreement  as  to  price,  but  vendor  and 
vendee  agree  to  meet  at  some  future 
day,  when  vendee  is  to  inspect  prop- 
erty and  a  price  is  to  be  agreed  upon, 
the  contract  is  executory,  title  remains 
in  vendor,  and  property  is  subject  to 
judgment  obtained  against  the  vendor. 
22  App.  715   (97  8.  E.  91). 


Plaintiff,  in  action  on  sealed  note, 
may  by  amendment  strike  from  peti- 
tion recital  of  consideration  without 
changing  cause  of  action.  17  App. 
495   (2)    (87  8.  E.  716). 


§  4222.  (§  3637.)  Essentials  of  a  contract. 


Description:  Where  a  contract  for  the 
sale  of  real  estate  located  the  land 
at  a  certain  corner  of  certain  streets, 
giving  the  length  of  the  sides  of  the 
lot  in  feet,  but  did  not  disclose  on 
which  street  either  of  these  sides 
abutted,  or  give  data  from  which  the 
land  could  be  located,  it  was  fatally 
defective,  and  the  instrument  will 
liot  serve  as  a  basis  of  an  action  for 
damages  for  breach  of  the  contract." 
141/126,  127  (80  8.  E.  630). 


Description  of  land  in  contract  of 
sale  is  sufficiently  definite  where  so 
described  as  to  indicate  grantor's  in- 
tention to  sell  particular  lot.  145/65 
(1)  (88  8.  E.  960;  18  App.  178  (89 
8.    E.    175). 

Description  of  land  by  street  and 
number  and  dimension  of  lot,  includ- 
ing alley,  was  sufficiently  definite. 
Id. 

Description  here  of  personal  prop- 
erty in  agreement  by  administrator  to 
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sell  was  not  sufficiently  definite  to  ren- 
der agreement  basis  of  recovery  for 
breach  thereof.  145/616  (3-a)  (89  8. 
E.  689). 

Description  of  land  in  contract  is 
sufficiently  definite  where  premises  are 
so  described  as  to  indicate  grantor's 
intention  to  sell  particular  lot  of  land. 
148/273  (1)   (96  8.  E.  387). 

Description  of  land  in  contract  as 
vacant  lot  on  west  side  of  named 
street  in  named  city,  said  lot  being 
between  certain  avenue  and  a  certain 
other  street,  size  40  x  185  more  or 
less  to  an  alley  in  the  rear,  was  suf- 
ficiently definite.  148/273  (1)  (96  8. 
E.  387). 

Option  contract,  describing  land  as 
"All  of  my  entire  property  according 
to  my  tax  returns  of  1909  and  1910, 
also  the  Central  Hotel,"  and  reciting, 
"This  is  meant  to  cover  all  my  real 
and  personal  property  both  of  every 
description   in   the   city  of  8ylve8ter, 

§  4223.  (§  3638.)  Contracts  absolute  or  conditioBal. 


whether  improved  or  unimproved," 
failed  to  identify  property  and  court 
did  not  err  in  dismissing  action  on 
such  contract  on  demurrer.  19  App. 
53  (90  8.  E.  1035). 

Money:  Where,  so  far  as  it  appears  in 
suit  upon  due  bill,  there  was  no  de- 
murrer, and  where  only  defense  was 
that  due  bill  had  been  paid,  finding 
for  plaintiff  was  not  vitiated  merely 
because  writing  which  was  evidence  of 
defendant's  indebtedness  and  basis  of 
suit  did  not  contain  the  word  ''dol- 
or show  that  debt  was  payable  in 
money,  otherwise  than  by  use  of  the 
figures  "227.45."  18  App.  208  (1) 
(89  8.  E.  166). 

Several  InstromentB:  Instead  of  reduc- 
ing agreement  to  writing,  parties 
may  adopt  by  reference  terms  of 
contract  already  in  writing.  121/817 
(49  S.  E.  763);  17  App.  93  (2)  (86  S. 
E.  333). 


Applied.     15  App.  353,  357   (83   8.  E 

276). 
Attorney's  opinion:  Bid  for  purchase  of 
municipal  bonds  providing,  "We  are 
to  be  furnished  with  a  full  and  com- 
plete certified  copy  of  transcripts  es- 
tablishing the  legality  of  the  issue  as 
a  direct  obligation  of  named  city,  sat- 
isfactory to  our  attorneys,  prior  to 
our  acceptance  and  payment  of  the 
bonds,"  was  conditional  bid;  and 
bona  fide  opinion  rendered  by  such  at- 
torneys, to  effect  that  legality  of  issue 
had  not  been  satisfactorily  shown, 
would  prevent  forfeiture  and  require 
return  of  deposit  made  with  the  bid. 
21  App.  805  (1)  (95  8.  E.  474). 

Question  in  such  case  is,  not  whether 
the  bonds  were  in  fact  valid  or  invalid, 
but  whether  the  opinion  was  bona  fide 
and  not  rendered  capriciously  or  in 
bad  faith.    Id.  805  (2). 

Where,  in  suit  by  bidder  to  recover 
forfeited  deposit  which  had  accom- 
panied bid,  it  was  shown  that  opinion 
by  attorneys  was  that  legality  of 
issue  was  not  satisfactorily  shown 
from  transcripts  furnished,  and  where 
evidence  was  within  itself  without 
conflict,  and  nothing  was  disclosed  to 


show  collusion  between  bidder  and  its 
attorneys,  or  any  fraudulent  purpose 
on  part  of  latter,  and  legal  opinion 
contained  nothing  by  which  it  could 
be  reasonably  inferred  that  it  was 
capriciously  or  fraudulently  made,  it 
was  not  error  for  court  to  direct  ver- 
dict in  favor  of  plaintiff.  21  App.  805 
(3)  (95  8.  E.  474). 

Indemnity:  Where  trust  company,  under 
contract  of  guaranty,  agreed  to  assume 
and  pay  off  liabilities  of  bank  upon 
condition  that  makers  of  bond  fur- 
nished to  it  would  indemnify  company 
to  certain  extent,  and  upon  further 
agreement  that  certain  banks  should 
afford  additional  indemnity,  conten- 
tion raised  by  demurrer  that  indem- 
nity contract  or  bond  of  directors  of 
bank  was  binding  on  makers  thereof 
only  upon  further  consideration  that 
certain  national  banks  would  addition- 
aMy  guarantee  and  indemnify  the  com- 
pany against  loss  to  an  extent  named 
is  without  merit.  22  App.  348,  349  (4) 
(95  8.  E.  1025). 

Mntual  covenants:  Promises  mutual  to 
extent  that  each  affords  sole  consid- 
eration to  other  will  not  be  construed 
as  independent,  but  will,  in  absence  of 
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clear  indications  to  contrary,  be  taken 
as  dependent  one  npon  the  other; 
while,  ordinarily,  dependent  covenants 
are  such  as  mntnallj  afford  to  the 
other  the  whole  consideration,  still 
stipulation  and  circumstances  of  con- 
tract may  be  such  as  to  render  cove- 
nants mutual  and  dependent  even 
though  one  of  them  affords  to  the 
other  only  a  part  of  its  consideration; 
in  such  case  question  whether  cove- 
nants are  mutually  dependent  is  to 
be  determined  by  reference  to  rational 


intent  of  parties  as  disclosed  by  in- 
strument, read  in  light  of  surround- 
ing circumstance  and  purposes  for 
which  contract  is  made.  22  App.  280 
(1)  (95  8.  E.  1028). 
Note:  Where,  by  agreement  with  payee 
in  note,  indorser  was  to  be  paid  a 
consideration  of  a  certain  per  cent,  on 
all  merchandise  sold  to  the  maker, 
mere  fact  that  such  per  cent,  was 
never  paid  did  not  invalidate  contract 
and  relieve  indorser  from  liability.  23 
App.  609  (99  8.  E.  222). 


§  4224.  (§  3639.)  Conditions  precedent  and  subsequent. 


Applied.     15  App.  353,   357    (83   S.  E. 

276). 
Approval:  Where  building  contract 
stipulates  that  payments  are  to  be 
made  to  contractor  in  installments  only 
when  work  has  been  approved  by  ar- 
chitect and  that  no  money  shall  be 
paid  except  upon  architect's  orders, 
petition  in  action  by  contractor 
against  owner  of  building  does  not 
state  cause  of  action,  in  absence  of 
allegation  that  work  has  been  ap- 
proved by  architect,  or  that  any  order 
has  been  given  by  architect  for  pay- 
ment of  balance  alleged  to  be  due,  or 
that  stipulation  has  been  waived  by 
owner.     18  App.  647  (1)  (90  S.  E.  223). 

Where  building  contract  provides 
that  all  work  shall  be  done  in  accord- 
ance with  plans  and  specifications 
thereto  attached  and  made  a  part  of 
the  contract,  and  the  attached  plans 
and  specifications  are  headed,  "Speci- 
fications of  labor  and  materials  for 
a  frame  bungalow  to  be  built  for 
[owner],  according  to  plans  and  these 
specifications  as  prepared  by  [named 
architect],"  such  contract  will  be  con- 
strued as  naming  an  architect.  Id. 
647  (l-a). 
Bond  for  title:  Where  bond  was  con- 
ditioned to  execute  title  to  realty 
describing  as  fronting  55  feet  on  a  cer- 
tain street,  upon  payment  of  purchase- 
price,  and  before  paying  price  obli- 
gees transferred  bond  and  transferee 
sold  land  as  containing  55  feet,  at  so 
much  per  front  foot,  transferee  can 
not  recover  against  his  transferor 
because  land  measured  only  53.9  feet. 
145/637  (89  8.  E.  719). 


Certificate:  Stipulation  in  building  con- 
tract that  compensation  shall  be  due 
and  payable  owner  on  certificate  of  a 
named  engineer  is  a  condition  preced- 
ent.    13  App.  847  (2)   (81  S.  E.  263). 

Collusion:  Where,  under  terms  of  con- 
tract in  question,  defendant  pur- 
chaser agreed  to  pay  to  vendor  certain 
sum  due  on  purchase  price  if  in  claim 
case  then  pending  it  should  be  de- 
termined that  land  was  not  subject 
to  execution  in  favor  of  another,  no 
cause  of  action  on  contract  is  set  out 
in  petition  alleging  that  in  the  claim 
case  the  land  was  found  subject  to 
the  execution,  although  it  alleged  that 
such  finding  was  the  result  of  collu- 
sion between  defendant,  who  was 
claimant  in  that  case,  and  plaintiff  in 
execution,  and  that  verdict  and  judg- 
ment were  void.  23  App.  549 "  (99  8. 
E.  46). 

Constmction:  In  construing  contract  of 
guaranty  with  reference  to  whether  or 
not  notice  referred  to  amounted  to 
condition  precedent  to  liability  there- 
under, instrument  is  not  to  be  con- 
strued most  favorably  either  for  or 
against  guarantor,  but  terms  and  lan- 
guage are  to  have  reasonable  and  or- 
dinary interpretation,  according  to 
intent  of  parties  as  disclosed  by  instru- 
ment read  in  light  of  circumstances 
and  purpose  for  which  it  was  made. 
20  App.  429   (2)    (93  S.  E.  106). 

Deed:  Where  preamble  recited  that 
whereas  by  agreement  the  grantor 
was  to  convey  to  the  grantee  certain 
land  on  "certain  conditions  which 
have  since  been  complied  with,"  but 
the    habendum    clause    contained    no 
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such  conditions,  the  conditions  of 
the  agreement  were  merged  in  the 
conveyance  and  the  grantee  held  the 
land  free  therefrom.  140/519  (1)  (79 
8.  E.  138). 

Delivery:  Provision  of  contract  for 
sale  and  purchase  of  coal,  with  equal 
monthly  deliveries,  that  if  mines  were 
unable  to  operate,  or  their  output  was 
curtailed,  by  causes  beyond  seller's 
control,  it  should  not  be  liable  for  re- 
sulting failure  to  deliver,  created  con- 
ditions subsequent.     262  Fed.  555  (1). 

Note:  One  who  signs  or  indorses  note 
as  surety  can  not  in  defense  to  action 
thereon,  either  by  innocent  payee  or 
any  other  bona  fide  holder  for  value, 
set  up  that  principal  maker,  to  whom 
he  intrusted  note,  delivered  it  in  vio- 
lation of  condition  that  certain  other 
person  or  persons  should  first  sign  or 
indorse  it.  20  App.  576  (3)  (93  8. 
E.    173). 

Notice:  Under  bond  given  by  contrac- 
tor for  faithful  performance  of  build- 
ing contract  providing  that  the  bond 
is  executed  by  surety  upon  certain 
conditions,  which  shall  be  conditions 
precedent  to  right  of  owner  to  recover 
thereunder,  and  one  condition  is  that 
surety  shall  be  notified  in  writing  of 
any  act  on  part  of  principals  which 
may  involve  loss  for  which  surety  is 
responsible,  etc.,  where  contract  is 
abandoned  by  contractors,  giving  of 
notice  thereof  to  surety  is  condition 
precedent  to  recovery  on  the  bond.  21 
App.  758  (2)  (95  8.  E.  113). 

Plead  condition:  Where  certificate  of 
engineer  is  condition  precedent  to 
payment  of  compensation,  allegation 
of  compliance  with  such  condition  is 
essential  to  maintenance  of  action. 
13  App.  847   (2)    (81   S.  E.  263). 

Petition  in  action  on  alleged  con- 
tract to  ** take-up"  balance  of  debt 
was  demurrable,  where  it  did  not  al- 
lege compliance  with  condition  of  such 
contract  that  corn  and  fodder  delivered 
should  be  allowed  as  credit  on  debt. 
Id. 

Iron  safe  clause  in  fire  insurance 
policy  is  warranty  binding  on  insured; 
and  where  plaintiff  suing  on  such  a 
policy  shows  by  petition  that  policy 
contains  such  a  clause,  but  fails  to 
allege  compliance  therewith,  or  reasons 


for  non-compliance,  no  cause  of  action 
is  set  out.     147/47  (3)   (92  8.  B.  930). 

Where  plaintiff  in  action  on  life  in- 
surance policy  failed  to  allege  pay- 
ment of  premiums,  which  payment  was 
condition  precedent  to  recovery,  it  was 
error  to  overrule  demurrer  to  petition. 
18   App.   517    (1,   2)    (89  8.   E.   1086). 

If,  by  terms  of  contract  of  guaranty, 
intent  of  parties  is  ascertained  to  be 
that  liability  on  part  of  guarantor  is 
conditioned  upon  furnishing  to  him 
of  information  of  acts  of  default  by 
party  for  whose  benefit  guaranty  is 
made,  guarantor  may  stand  upon  pre- 
cise terms  of  condition  to  obligation^ 
and  in  suit  on  such  contract  plaintiff 
must  allege  and  prove  performance  of 
condition  which  was  prerequisite  to  his 
cause.    20  App.  429  (2)  (93  8.  E.  106). 

Where  suit  was  brought  against 
guarantor  under  agreement  reciting 
that  "In  accordance  with  your  request 
I  will  guarantee  the  account  of  P. 
with  your  company  to  the  amount  of 
$1000.  In  case  accounts  are  not  set- 
tled promptly  in  thirty  days,  please 
notify  me  of  same,"  followed  by  ad- 
dress and  signature,  court  did  not  err 
in  overruling  demurrer  setting  up  that 
petition  failed  to  show  that  plaintiff 
had  given  to  defendant  notice  men- 
tioned in  the  agreement.  20  App.  429 
(2)  (93  8.  E.  106). 

Petition  showing  that  plaintiff  en- 
tered into  written  contract  with  de- 
fendant, pursuant  to  which  he  de- 
posited certain  sum,  for  the  right  of 
exclusive  sale  of  certain  motor  ear  in 
named  county,  deposit  to  be  refunded 
on  his  sale  of  four  cars,  but  not  show- 
ing that  he  complied  with  the  condi- 
tion, or  that  he  had  any  valid  reason 
for  non-compliance,  or  that  defendant 
had  breached  the  contract,  set  forth 
no  cause  of  action.  24  App.  306  (100 
8.  E.  718). 
Becovery:  Where  debtor  and  creditor 
entered  into  contract  by  which  cred- 
itor agreed  to  delay  collection  of 
debt  upon  compliance  with  two  dis- 
tinct conditions,  he  may  enforce  in- 
debtedness if  one  of  conditions  is 
not  complied  with.  145/565  (1)  (81 
8.  E.  886).  . 
Belease:  Befusal  of  injunction  to  re- 
strain levy  of  fi.  fa.  on  ground  that 
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portion  of  land  levied  on  had  been  re- 
leased was  not  error,  where  release  was 
upon  condition,  and  it  did  not  appear 
that  such  condition  had  been  complied 
with.  146/180,  181  (1)  (91  8.  E.  21). 
Use:  Where  land  is  conveyed  to  be  used 
for    certain    purpose,    with    clause    of 

S  4226.  (§  3641.)  Novation. 

Completeness:  In  order  that  existing 
contract  shall  be  discharged  by  mak- 
ing of  new  and  inconsistent  agreement 
by  parties  thereto,  new  contract  must 
be  so  complete  in  all  of  its  terms  as  to 
bind  each  of  the  contracting  parties. 
19  App.  248  (3)   (91  S.  E.  284). 

Consideration:  In  order  that  there  may 
be  novation  of  contract  it  must  be 
shown  that  another  contract  contain- 
ing other  and  different  terms  from 
original  had  been  agreed  upon,  and 
that  there  was  consideration.  145/851 
(1)  (90  S.  E.  52). 

Gaming  contract:  Where  contract  for 
sale  of  cotton,  apparently  legal,  was 
transferred  to  innocent  transferee, 
and  seller  gave  note  for  damages 
agreed  on  in  contract,  without  dis- 
closing illegality  of  contract,  and 
maker  of  note  gave  new  note,  there 
was  novation  which  precluded  set- 
ting up  illegality  of  original  contract 
in  action  on  note.  14  App.  344,  345 
(5)   (80  S.  E.  731). 

Note:  Where  landowner  took  from 
cropper  rent  note  containing  contract 
of  tenancy,  owner  suing  tenant  to  ad- 
minister crop  through  receivership 
can  not  escape  effect  of  written  con- 
tract by  testifying  that  execution  of 
contract  was  not  intended  to  change 
former  contractual  relation,  but  was 
only  to  furnish  collateral  on  which  to 
obtain  credit  by  assignment  of  lien  as 
landlord.     146/824   (92  S.  E.  633). 

Where  A  sold  to  B  an  automobile, 
taking  in  the  trade  certain  notes  of 
C,  which  B  verbally  guaranteed  to 
pay,  and  after  notes  fell  due  A  took 
new  notto  from  C,  and  turned  over  to 
him  the  original  notes,  A  could  not 
recover  from  B  the  purchase  price  of 
the  automobile  in  suit  on  open  account^ 
and  court  did  not  err  in  granting  non- 
suit.    18  App.  506  (89  S.  E.  599). 

Where  payee  of  note  for  purchase 
price  of  personalty,  in  which  title  la 


forfeiture  if  it  eeased  to  be  nsed  for 
object  specified,  whole  estate  does  not 
cease  if  land  be  permitted  to  be  put 
to  minor  use,  provided  that  in  main 
it  is  used  for  purpose  for  which  it  was 
conveyed.     146/812   (92  8.  E.  642). 


reserved  in  vendor,  takes  new  note, 
and  cancels  and  surrenders  old  note, 
consideration  of  new  note  being  partly 
a  renewal  of  old  note  and  partly  sale 
of  additional  property,  and  title  to 
both  original  and  additional  property 
is  reserved  therein,  there  is  such  a 
novation  of  the  first  contract  as  will 
work  discharge  of  original  lien,  as  to 
intervening  purchaser  for  value  of  any 
part  of  the  original  property.  19  App. 
172  (91  8.  E.  242). 

Payment:  Plea  to  suits  on  notes,  set- 
ting up  subsequent  agreement,  where- 
by defendant  was  to  work  with  plain- 
tiff and  part  of  his  salary  was  to  be 
retained  to  apply  on  payment,  and 
discharge  after  year  in  breach  of 
contract,  and  that  new  contract  super- 
seded notes,  showing  on  its  face  that 
original  debt  was  not  extinguished, 
but  only  a  change  in  method  and  time 
of  payment,  did  not  set  up  a  novation. 
24  App.  34  (99  8.  E.  780). 

Belease:  Testimony  is  insuf&cient  to 
show  novation  by  which  defendant 
was  substituted  for  plaintiff's  debtor 
and  that  plaintiff  accepted  him  in  lieu 
of  original  debtor,  where  none  of  the 
testimony  showed  that  plaintiff  agreed 
to  release  original  debtor.  18  App. 
207  (1)   (89  8.  E.  79). 

Sale:  Fact  that  buyer  of  fertilizer  ma- 
terial has  sold  his  factory  and  discon- 
tinued its  business,  which  fact  was 
communicated  to  seller,  raised  no 
legal  obligation  on  part  of  seller  to  ac- 
cept buyer's  transfer  of  contract  to 
its  successor.  20  App.  660,  662  (8)  (93 
8.  E.  532). 

Sheriff:  Contract  entered  into  by  plain- 
tiff, whereby  another  was  substituted 
as  debtor  in  place  of  sheriff,  amounted 
in  itself  to  an  abrogation  of  demand 
against  the  sheriff.  22  App.  680  (97 
8.  E.  207). 
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§  4227.  (§  3642.)  Mutual  temporary  disregard  of  contract. 


Applied.  24  App.  717  (4)  (102  S.  E. 
137). 

Conditional  sale:  Where  personalty 
was  sold  conditionally,  price  to  be 
paid  in  installments,  failure  to  pay 
some  installments  and  acceptance  of 
lesser  payments  did  not  require  no- 
tice prescribed  by  this  section,  as 
condition  precedent  to  suit  in  trover. 
15  App.  678  (2)  (84  S.  E.  165). 

Jury:  Question  whether  there  had  been 
such  mutual  disregard  of  terms  of 
contract  as  is  contemplated  by  this 
section,  was  for  jury.  15  App.  353 
(5)    (83  S.  E.  276). 

Notice:  Where  debtor  agreed  with 
creditor  to  delay  enforcement  of 
debt,  provided  debtor  shonld  make 
certain  payment,  keep  certain  prop- 
erty  insured,   pay   taxes,   and   pay   at 


maturity  certain  notes  of  third  per- 
son, which  were  deposited  by  debtor 
as  collateral  security,  failure  to  com- 
ply with  latter  condition,  when  not 
waived,  entitled  creditor  to  sue  with- 
out giving  notice.  141/565  (2)  (81 
S.  E.  886). 

Where  terms  of  contract  have  been 
departed  from  by  both  parties,  rea- 
sonable notice  of  intent  of  one  party 
thereafter  to  rely  thereon  must  be 
given.  143/159,  160  (4)  (84  S.  E. 
447). 
Quantity:  Seller's  forbearance  and 
consent  to  changes  in  times  and 
amounts  of  deliveries,  with  recogni- 
tion that  yearly  amount  was  not  to 
be  changed,  did  not  excuse  buyer 
from  taking  yearly  amount  contracted 
for.     144/75,  76   (2)    (86  S.  E.  216). 


§  4228.  (§  3643.)  Entire  or  severable  contracts. 


Architect:  Where  architect  contracts  to 
furnish  plans  and  specifications,  to- 
gether with  estimates  of  cost,  for  erec- 
tion of  building,  and  one  sum  is  to  be 
paid  for  entire  service,  there  is  an  en- 
tire contract;  and  if,  after  furnishing 
plans  and  specifications,  he  should, 
without  fault  of  other  party  or  what 
would  amount  to  consent  of  that  party, 
fail  or  refuse  to  furnish  estimate,  there 
would  be  a  breach  of  contract  and  he 
could  not  recover  for  such  part  per- 
formance. 23  App.  236  (1)  (98  S.  E. 
188). 

Conditions:  Where  plaintiff  bases  right 
to  recover  upon  express  contract, 
which  is  entire  and  indivisible,  he  can 
not  recover  unless  he  has  performed 
all  his  obligations  under  the  contract. 
19  App.  518,  519  (5)   (91  S.  E.  913). 

Criterion:  In  determining  whether  con- 
tract is  entire  or  severable  criterion  is 
to  be  found  in  question  whether  whole 
quantity,  service,  or  thing — all  as  a 
whole,  is  of  the  essence  of  the  con- 
tract; if  it  appear  that  contract  was 
to  take  the  whole  or  none,  then  con- 
tract would  be  entire.  19  App.  518 
(2)   (91  S.  E.  913). 

Death:  Contract  under  which  deceased 
had  paid  certain  amount  of  cotton  for 
hiH  board,  washing  and  sewing  for 
ono  year  was  not  severable,  so  as  to 


entitle  his  personal  representative  to 
recover  portion  of  cotton  on  ground 
that,  due  to  maker's  death,  contract 
had  been  only  partly  performed.  17 
App.  550  (1)  (87  S.  E.  831). 

Election:  Where,  after  breach  of  con- 
tract, opposite  party  not  only  retains 
articles  received  but  puts  them  to  his 
own  use,  there  is  an  election  to  abide 
by  the  terms  of  the  original  contract 
and  such  opposite  party  thereafter 
holds  under  those  terms  the  articles 
actually  received.  23  App.  236  (1)  (98 
S.  E.  188). 

Entire  contract:  Where  contract  is  en- 
tire whole  contract  stands  or  falls  to- 
gether. 19  App.  518,  519  (3)  (91  S.  E. 
913). 

Insurance:  Provision  of  policy  that  fun- 
eral benefit  provided  therein  is  weekly 
term  insurance  renewable  at  option  of 
company  refers  solely  to  funeral  bene- 
fits, or  death  indemnity,  and  not  to 
sickness  or  accident  features  of  policy, 
and  company  must  continue  latter  ele- 
ment of  its  insurance  as  long  as  pre- 
mium is  tendered.  18  App.  494  (3) 
(89  S.  E.  633). 

Intention:  Whether  contract  be  en- 
tire or  severable  depends  on  inten- 
tion of  parties.  145/559  (1)  (89  8. 
E.  486). 
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Quantum  meruit:  Where  plaintiff  has 
l>erfornied  part  only  of  indivisible  con- 
tract, and  defendant  has  accepted  this 
part  performance,  plaintiff  can  recover 
on  quantum  meruit,  or  in  asumpsit,  but 
he  can  not  recover  on  contract  itself. 
19  App.  518,  519  (4)   (91  8.  E.  913). 

Where  work  to  be  performed  under 
indivisible  contract  has  not  been  done 
according  to  terms,  yet  if  service  is 
received  and  is  of  benefit  to  party  re- 
ceiving it,  he  is  liable  in  sum  equal  to 
value   of   service   rendered   and   mate- 

§  4229.  (§  3644.)  Apportionment. 

Cited.    17    App.    550,    552,   553    (87    8. 
E.  831). 

§  4230.  (§  3645.)  Assent  is  essential  to  contract. 


rial  furnished,  and  party  rendering 
service  and  furnishing  material  may 
recover  such  sum  in  suit  on  quantum 
meruit.  23  App.  236  (2)  (98  8.  E. 
188). 

Sales:   8ee  S  4121  and  notes. 

Value:  Where  service  rendered  under 
an  indivisible  contract  is  received  and 
is  of  benefit  to  party  receiving  it,  per- 
son rendering  same  must  prove  value 
thereof  and  the  other  party  may  prove 
anything  in  proper  reduction  thereof. 
23  App.  236  (2)  (98  8.  E.  188). 


Agent:  Where  one  submits  to  another  a 
contract  of  employment,  whereby  for- 
mer agrees  to  ship  goods  to  other  as 
his  salesman  on  commission,  with  stip- 
ulation that  latter  is  to  guarantee  pur- 
chase-price of  goods  shipped,  by  giving 
to  employer  his  note  in  amount  of  pur- 
chase-price thereof,  and  where  agree- 
ment contains  provision  that  it  is  made 
subject  to  approval  of  home  office  of 
employer,  contract  does  not  ordinarily 
become  operative  until  condition  as  to 
acceptance  has  been  complied  with.  21 
App.  45  (2)   (93  8.  E.  511). 

Where,  without  notice  of  such 
formal  acceptance,  salesman  and  guar- 
antor proceeds  to  order  out  goods  un- 
der the  contract,  and  the  goods  are 
shipped  by  employer  as  directed,  and 
note  covering  and  guaranteeing  pur- 
chase-price is  actually  made  and  de- 
livered, the  contract  of  guaranty  will 
be  considered  as  complete  and  exe- 
cuted, and,  upon  suit  on  note  so  given, 
maker  will  not  be  permitted  to  avoid 
same  by  reason  of  employer's  failure 
to  furnish  formal  notice  of  acceptance 
under   original   contract.     Id. 

Where,  at  instance  of  agent  and 
without  practice  of  any  fraud,  owner 
of  property,  with  actual  knowledge 
that  stipulations  relating  to  mutual 
obligations  arising  out  of  contract  of 
lease  with  tenant,  enters  his  own  in- 
dorsement upon  contract  as  signed  by 
agent  and  by  him  presented  to  owner 
for   approval,   stipulations   referred  to 


become  mutually  binding  upon  both 
agent  and  owner  as  agreement  arrived 
at  by  and  between  them.  23  App. 
290  (2)  (98  8.  E.  224). 

Bond:  Where,  at  time  of  execution  of 
written  instrument  constituting  uni- 
lateral contract,  whereby  coal  com- 
pany was  to  furnish  coal  to  city, 
bond  referring  to  it  as  a  "contract" 
was  executed,  and  at  subsequent  time 
offer  of  promisor  was  accepted  by 
other  party,  bond  will  be  construed 
to  guarantee  performance  of  contract 
so  completed,  and  subsequent  failure 
to  perform  constitutes  breach  of  the 
bond.    24  App.  732  (3)  (102  8.  E.  175). 

Evidence  here  in  dispossessory  warrant 
proceeding  did  not  aphorize  finding 
that  new  lease  contract  was  made  by 
the  parties,  but  showed  only  mere 
promise  to  contract  at  future  date. 
24  App.  183  (100  8.  E.  232). 

Insurance:  Posting  of  notice  promising 
to  insure  cotton  and  announcing  cer- 
tain charge  to  cover  insurance  and 
other  warehouse  charges  resulted  in 
contract  between  warehouse  company 
and  such  persons  as  had  knowledge 
of  notice  and  acted  on  it  in  storing 
cotton.  144/598  (1)  (87  8.  E.  804). 
Patrons  who  stored  cotton  relying 
on  custom  of  warehousemen  in  that 
municipality  to  insure  to  its  full 
value  cotton  stored  with  them,  can 
assert  duty  on  part  of  warehouse- 
men to  so  insure  their  cotton.  Id. 
598,   599    (2). 
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Provision  in  receipt  reading  "Acts 
of  Providence  and  fire  excepted,"  did 
not  constitute  such  express  contract 
as  excluded  evidence  of  custom  of 
warehousemen  to  insure  for  full  value 
cotton  stored,  along  with  evidence 
that  charge  was  made  for  insurance. 
Id.  598,  599   (5). 

Landlord  and  tenant:  Where  farm  had 
been  rented  for  specified  rent  and 
paying  for  repairs,  offer  by  tenant  to 
take  place  at  same  price,  and  reply 
that  landlord  would  rent  at  same 
rate  without  repairs,  to  which  tenant 
did  not  reply,  did  not  constitute  re- 
newal of  tenancy,  though  tenant 
meantime  had  subrented.  145/160  (2) 
(88  S,  E.  934). 

Lease  contract:  Where  renting  agent, 
acting  for  owner  of  property,  enters 
into  contract  of  lease  with  tenant,  he 
may  not  engraft  thereon,  without  con- 
sent of  owner,  stipulations  relating  to 
mutual  obligations  arising  out  of  con- 
tract between  agent  and  owner,  so  as 
to  bind  latter.  23  App.  290  (1)  (98 
8.  E.  224). 

Mutual  assent:  It  is  essential  to  va- 
lidity of  contract  that  minds  of  con- 
tracting parties  meet  at  same  time, 
on  same  subject-matter,  in  same 
sense.  15  App.  831  (1)  (84  8.  E. 
323). 

Instrument  in  writing  purporting  to 
be  bilateral  contract,  wherein  only  one 
of  the  parties  promises  to  perform, 
there  being  no  obligation  on  part  of 
other  part^  lacks  mutuality  and  is 
nudum  pactum.  24  App.  732  (1)  (102 
8.  E.   175). 

Where  coal  company  agrees  to  fur- 
nish coal  to  city  and  such  agreement 
lacks  mutuality,  promise  may  be  re- 
garded as  offer  to  contract,  and  when 
accepted  before  withdrawal  becomes 
binding  contract,  and  failure  after- 
ward to  perform  the  promise  is  a 
breach  thereof.  24  App.  732  (2)  (102 
8.  E.   175). 

If  seller  elects  to  assent  to  and 
acquiesce  in  change,  modification,  or 
counter  proposition,  contract  as  so 
altered  becomes  binding  in  its  entirety 
on  each  of  parties  thereto,  as  their 
minds  have  met  and  assented  to  same 
thing  in  same  sense.  24  App.  504,  505 
(2)  (101  8.  B. 


Offer  and  acceptance:  Although  a  con- 
tinuing offer  may  be  withdrawn  be- 
fore acceptance,  if  it  is  accepted  be- 
fore it  is  withdrawn  or  terminates,  a 
contract  results.  141/117  (1-a)  (80 
S.  E.  559). 

An  accepted  offer  to  purchase,  ac- 
companied by  a  check  in  part  pay- 
ment, the  balance  "to  be  paid  in  90 
(lays,  if  titles  are  clear,"  was  a  con- 
ditional and  not  an  absolute  agree- 
ment, which  the  vendor  could  re- 
pudiate.    141/418  (81  S.  E.  203). 

Paper  executed  by  buyer  here  con- 
strued and  held  not  an  acceptance 
of  the  terms  of  original  offer  to  sell 
cotton.     141/713    (1)    (82  8.  E.  29). 

Paper  reciting  that  certain  person 
sold  certain  amount  of  cotton  to  an- 
other, being  without  consideration, 
and  hence  mere  offer  to  sell,  could 
be  withdrawn  before  acceptance.    Id. 

Paper  here  construed  and  held  not 
acceptance  of  offer  to  sell  certain 
amount  of  cotton,  where  it  stated  en- 
tirely different  kind  of  contract.     Id. 

Offer  to  sell  and  deliver  five  bales 
of  cotton  during  September  and  10 
bales  during  October  is  not  accepted 
by  demands  for  delivery  of  five  bales 
on  September  4th  and  10  bales  on 
October  2nd.    Id.  713,  714  (3). 

Where  agent  takes  order  for  per- 
sonal property  subject  to  approval 
of  his  principal,  no  sale  is  completed 
until  the  principal  approves  the  or- 
der, though  the  agent  has  accepted 
part  payment  of  the  price,  unless  such 
payment  has  been  paid  to,  and  ac- 
cepted by,  the  principal  with  knowl- 
edge of  the  terms  of  the  order.  13 
App.  485  (1)   (79  S.  E.  370). 

Offer  must  be  accepted  unequiv- 
ocally and  without  variance  to  con- 
stitute completed  contract.  15  App. 
210   (1)    (82  8.  E.  812). 

Where  one  having  right  to  accept 
or  reject  transaction  takes  and  re- 
tains benefits  thereunder,  he  becomes 
bound  therebv.  15  App.  772  (1)  (84  8. 
E.  157). 

In  order  to  make  contract  parties 
must  assent  to  same  terms.  145/160 
(2)  (88  8.  E.  934). 

Where  instrument  does  not  express 
absolute  and  present  guaranty,  but  its 
import  is  merely  to  carry  an  offer  or 
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proposal  of  such  a  guaranty,  contract 
is  not  complete  until  minds  of  parties 
have  met  by  acceptance  of  offer.  20 
App.  429  (1)  (93  S.  E.  106). 

Fact  that  buyer  of  fertilizer  mate- 
rial had  sold  his  factory  and  discon- 
tinued its  business,  which  fact  was 
communicated  to  seller,  raised  no  le- 
gal obligation  on  part  of  seller  to 
accept  buyer's  transfer  of  contract  to 
its  successor.  20  App.  660,  662  (8) 
(93  S.  E.  532). 

Where  letters  written  by  defendant 
company  and  its  agent  to  plaintiff  did 
not  constitute  an  absolute,  uncondi- 
tional, and  unequivocal  acceptance  of 
his  offer  to  buy  from  defendant  cer- 
tain goods  of  agreed  value,  more  than 
$50,  there  was  no  valid  and  enforce- 
able contract  between  the  parties.  21 
App.  114  (1)   (93  8.  E.  1023). 

Buyer's  petition  showing  that  sell- 
er's offer  was  accepted  by  buyer,  un- 
equivocally, unconditionally,  and  with- 
out variance,  and  mutual  assent  of  par- 
ties to  same  thing  in  same  cause,  was 
sufficient  as  against  general  demurrer 
to  allege  binding  and  valid  contract 
of  sale.  24  App.  630  (1)  (101  8.  E. 
692). 
Option:  Where  two  parties  contract 
upon  a  consideration  that  an  option 
given  or  offer  made  shall  remain  open 
and  subject  to  acceptance  until  a 
stated  time,  there  is  binding  contract 
to  that  effect;  but  mere  proposition 
or  offer,  based  pn  no  consideration, 
though  continuing  in  character,  may 
be  withdrawn  before  actual  accept- 
ance by  other  party.  141/117  (1)  (80 
S.  E,  559). 

Where  lease  contains  provision  that 
lessee,  its  successors,  and  assigns  are 
to  have  use  of  timber  upon  lands 
leased,  including  right  to  cut  and  re- 
move same  within  seven  years,  after 
which  time  lease  may  be  extended  by 
payment  of  25  cents  per  acre  per  year, 
it  is  essential  to  right  of  lessee  or  its 
assigns  that  option  should  be  exer- 
cised before  expiration  of  term  stated 
in  lease  or  immediately  after  its  ex- 
piration, and  that  amount  stipulated 
as  consideration  for  continuance  of 
lease  should  be  paid.  147/567  (94  8. 
E.   1008). 


Where  by  terms  of  option  contract 
optionor  obligates  himself  to  sell  de- 
scribed lands  upon  payment  of  pur- 
chase price  on  day  fixed,,  optionee,  in 
order  to  raise  binding  promise  on  part 
of  optionor  to  sell,  must  make  his  elec- 
tion and  offer  to  perform  within  time 
stipulated  in  option  contract.  149/147 
(99  S.  E.  301). 
Order:  Evidence  in  action  for  goods 
shipped  pursuant  to  written  contract 
held  insufficient  to  raise  issue  that 
countermand  of  order  was  received 
by  plaintiffs  before  contract  was 
completed  by  acceptance  of  order. 
144/581    (1)    (87  8.   E.   770). 

Person  to  whom  order  for  goods  is 
sent  may,  by  his  conduct,  lull  pro- 
posed buyer  into  belief  that  order  will 
be  filled,  and  thereby  estop  himself 
from  denying  existence  of  valid  and 
binding  contract.  21  App.  114  (2) 
(93  8.  E.  1023). 

Acceptance  of  order  for  goods  is  not 
shown  by  allegation  in  petition  that 
defendant  "ordered  out"  a  certain 
part  of  the  goods  "during  the  time 
specified  in  said  order."  23  App.  163 
(98  8.  E.  114). 

Where  order  for  purchase  of  goods 
is  signed  by  contemplating  purchaser, 
and  contains  stipulations  intended  to 
become  binding  upon  purchaser,  but 
makes  express  provision  that  it  is 
given  subject  to  approval  by  person 
to  whom  addressed,  order  does  not  be- 
come binding  as  contract  until  ap- 
proved and  accepted  by  contemplated 
vendor.  23  App.  639  (1)  (99  8.  E. 
138). 

In  action  against  manufacturer  for 
breach  of  dealer's  agreement  to  sell 
automobiles,  under  pleading  and  evi- 
dence, refusal  of  requested  charge  that 
dealer's  letters  to  manufacturer  in- 
automobiles,  under  pleadings  and  evi- 
dence, refusal  of  requested  charge  that 
cars  set  out  in  dealer's  agreement  so 
that  manufacturer  was  not  thereafter 
bound  to  make  additional  shipments, 
unless  it  accepted  dealer's  additional 
orders,  was  error.  24  App.  633,  634 
(7)  (101  8.  E.  693). 
Batiflcation:  Where  terms  of  purchase 
as  executed  by  buyer  are  varied,  seller 
is  privileged  to  repudiate  contract  in 
its    entirety,   but   ratification    of   part 


Digitized  by 


Google 


§4230 


EIGHTH  TITLE— CHAPTER  1. 


1258 


Of   contracts;   general  principles. 


of  executed  contract  so  varied  la  rat- 
ification of  the  whole,  and  contract 
as  so  altered  becomes  binding  in  its 
entirety  upon  each  of  the  parties.  21 
App.  160  (2)  (93  S.  E.  1018). 
Signature:  Contract  giving  defendants 
the  use  of  certain  land  for  a  pumping 
station,  the  owner  of  the  land  to 
operate  said  pump  during  his  life- 
time, at  his  death  his  wife  and  daugh- 
ter to  operate  it,  also  for  use  of 
water  free  of  charge  on  his  premises 
from  water  tank,  was  void  as  to  the 
wife  and  daughter,  where  they  did 
not  sign  it.     141/219    (80  S.  E.  716). 

Where  contract  is  signed  by  seller, 
but  not  by  buyer,  but  latter  after- 
wards makes  and  signs  entry  on 
contract  that  he  has  received  part 
of  cotton  bought,  contract  is  thereby 
made  binding  on  both  parties.  144/392 
(1)  (87  S.  E.  387). 

Contract  signed  by  one  party  only, 
but  accepted  and  acted  on  by  other, 
may  be  just  as  binding  as  if  signed 
by  both,  if  obligations  are  mutual. 
14  App.  490  (1)  (81  8.  E.  362). 

Terms  of  contract  of  sale  of  per- 
sonal property  may  be  embodied  in 
note,  and  will  be  binding  upon  both 
parties  after  note  has  been  delivered 
and  accepted,  and  property  delivered 
in  pursuance  of  contract,  notwith- 
standing paper  was  not  signed  by 
payee.  145/200  (2)  (88  S.  E.  954); 
18  App.  179  (89  8.  E.  79). 

If  plaintiflP  declares  on  written  con- 
tract as  signed  by  defendant,  he 
may,  if  other  necessary  facts  be 
proved,  recover  on  proof  that  con- 
tract was  signed  by  another,  if  not 
disqualified  by  law  from  acting  for 
defendant  in  so  signing,  in  presence 
of  defendant,  and  at  his  instance,  di- 
rection, or  request,  or  with  his  con- 
sent. 145/836  (1)  (90  8.  E.  61). 
Unilateral  contract  to  buy  becomes 
binding  when  acted  on  by  both  par- 
ties; writings  not  signed  by  the  sel- 
lers, being  mere  offers  to  buy,  are  not 
enforceable,  standing  alone.  142/429 
(1)    fSa  8.  E.  207). 

Written  contract  for  sale  of  100 
bales  of  cotton  to  be  delivered  in  fu- 
ture, in  consideration  of  one  dollar, 
was  not  unilateral.  144/33  (3)  (86  8. 
E.  242). 


Contract  for  purchase  and  sale  of 
rock  here  was  not  unilateral.  144/75 
(1)   (86  8.  E.  216). 

Where  plaintiff  did  not  assume  ob- 
ligation to  sell  stock  which  he  con- 
tended defendant  had  bound  himself 
to  buy,  the  contract  was  unilateral. 
13  App.  236  (2)   (79  8.  E.  39). 

Contract  is  not  unilateral  where  it 
is  signed  by  both  parties,  recites  part 
payment  and  shows  on  one  part 
agreement  to  sell  described  property, 
and  on  other  part  agreement  to  pay 
specified  price  therefor.     14  App.  515 

(1)  (81   8.    E.   593). 

Contract  for  sale  of  cotton,  ac- 
cepted by  buyers,  was  mutually  bind- 
ing and  complete.  16  App.  446  (1) 
(85  8.  E.  606). 

Where  it  is  possible  to  construe 
contract  as  binding  on  both  parties, 
it  is  not  unilateral.       16  App.  636,  637 

(2)  (85  8.  E.  943). 

Contract  whereby  owner  agreed  to 
pay  commission  to  real  estate  agents 
if  his  property  should  be  sold  by 
himself,  by  agents,  or  by  anyone  else, 
was  unilateral  and  unenforceable 
where  agents  did  nothing  in  respect 
to  making  sale.  17  App.  677  (1)  (87 
S.  E.  1099). 

Where  lease  at  specified  annual 
rental  contained  privilege  to  lessee 
to  purchase  property  during  term  at 
such  amount  as  might  be  offered  by 
another,  option  was  supported  by 
general  consideration  for  entire  con- 
tract, and  was  not  unenforceable  on 
ground  that  it  was  unilateral.    145/312 

(3)  (89  8,   E.  214). 

If  contract  of  sale  signed  by  au- 
thorized agent  of  seller  was  so  signed 
by  the  buyer  as  to  be  binding  upon 
it,  though  only  consideration  arose 
from  mutual  obligations  between  the 
parties,  contract  would  not  be  unilat- 
eral.    145/836,  837  (9)  (90  8.  E.  61). 

Written  order  for  automobile,  signed 
by  would-be  purchaser,  stipulating 
that  car  is  to  be  delivered  between 
certain  dates,  but  in  which  proposed 
seller's  liability  for  failure  to  deliver 
car  is  limited  to  mere  repayment  of 
such  part  of  purchase  price  as  is  paid 
as  cash  deposit,  is  so  lacking  in  mu- 
tuality as  to  be  unenforceable.  18 
App.  22  (88  8.  E.  717). 
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Assumption  and  payment  of  liabil- 
ities of  bank  furnish  sufficient  consid- 
eration for  obligation,  entered  into  by 
directors,  to  hold  trust  company  harm- 
less, and  contract  was  not  unilateral. 
22  App.  348  (1)   (95  S.  E,  1025). 

Where  alleged  purchasers  under  a 
contract  of  sale  did  not  assume  any 
obligation  on  their  part  to  accept  or 
to  pay  for  goods  which  they  contended 
defendant  seller  had  bound  himself  to 
deliver,    contract   was   unilateral,   and 

§  4231.  (§  3646.)  Contracts  by  letter. 


therefore  unenforceable.     23  App.  565 
(99  S.  E.  56). 

If  traveling  salesman,  who  has  no 
authority  to  close  sale,  takes  from 
prospective  purchaser  written  contract 
agreeing  to  buy  article  on  named  terms 
and  conditions,  but  by  stipulations  in 
writing  contract  is  subject  to  approval 
of  agent's  principal,  writing  amounts 
to  mere  offer,  and  is  unilateral,  until 
approval  contemplated  has  been  duly 
made.    24  App.  765  (1)  (102  S.  E.  185). 


Acceptance:  Where  one  writes  to  com- 
mission house  that  he  has  peaches 
for  sale  which  he  expects  to  net  him 
certain  price  per  crate,  "and  would 
be  glad  to  negotiate  further  with 
you,"  and  commission  house  tele- 
graphs agreeing  to  "accept  your  of- 
fer," it  constitutes  no  contract  bind- 
ing writer  to  sell  at  price  mentioned. 
15  App.  57  (82  S.  E.  631). 

In  order  for  contract  of  purchase 
to  become  effective  when  entered  into 
by  correspondence  through  the  mails, 
the  offer  to  buy  must  be  accepted  by 
the  seller  unequivocally,  uncondition- 
ally and  without  variance  of  any  sort, 
so  that  minds  of  parties  shall  meet 
and  assent  to  same  thing  in  same 
sense.  21  App.  160  (1,  2)  (93  S.  E. 
1018). 

While  contract  can  be  made  by  cor- 
respondence through  mail,  or  by  tele- 
gram, offer  of  seller  must  be  accepted 
by  purchaser  unequivocally,  uncondi- 
tionally, and  without  variance  of  any 
sort;  there  must  be  mutual  assent  of 
parties,  and  they  must  assent  to  same 
thing  in  same  sense.  23  App.  398  (2) 
(98  S.   E.  358). 

Where  holder  of  fire  insurance  pol- 
icy receives  from  insurer  letter  notify- 
ing him  that  policy  has  expired,  but 
that  it  has  been  renewed  on  certain 
conditions  stated,  and  he  fails  to  an- 
swer letter,  or  to  comply  with  condi- 
tions stated  therein,  or  to  notify  in- 
surer that  he  has  unconditionally  ac- 
cepted policy,  before  property  has 
.  been  destroyed  by  fire,  there  is  no  com- 
pleted contract  of  insurance.  23  App. 
398  (3)   (98  S.  E.  358). 


Although,  in  order  for  contract  of 
purchase  to  become  effective  when  en- 
tered into  by  correspondence  through 
the  mails,  offer  to  buy  must  be  ac- 
cepted by  seller  unequivocally,  uncon- 
ditionally, and  without  variance  of 
any  sort,  if  there  be  slight  variance 
between  acceptance  and  offer,  ship- 
ment by  seller  of  portion  of  goods 
ordered,  which  are  accepted  and  paid 
for,  would  amount  to  ratification  of 
terms  of  offer  to  buy,  since  ratifica- 
tion of  part  is  ratification  of  the 
whole.  23  App.  675  (1-a)  (99  8.  E. 
308). 

Contract  may  be  closed  by  letter  or 
telegram  and  become  binding,  but  if 
it  is  claimed  that  seller  has  become 
bound  by  acceptance  of  his  offer  by 
buyer,  it  must  appear  that  offer  was 
accepted  unconditionally  and  without 
variance.  24  App.  11  (1)  (99  8.  E. 
542). 

When  petition  alleged  that  by  tele- 
grams and  letters  defendant  con- 
tracted to  sell  engrine  to  plaintiff  for 
certain  sum,  general  demurrer  because 
plaintiff  waited  unreasonable  time  in 
accepting  offer  of  sale  in  letter  of 
April  22,  1918,  which  was  mailed  at 
Augusta,  Ga.,  to  Jacksonville,  Fla., 
and  answered  by  wire  dated  April 
24th,  was  properly  overruled,  as  under 
petition  it  was  for  jury  to  say  whether 
answer  was  withii^  reasonable  time. 
24  App.  304  (100  8.  E.  719), 

While  contract  may  be  made  by  tele- 
grams, those  between  broker,  offering 
to  buy  flour  for  plaintiff,  and  defend- 
ant's telegrams,  offering  to  sell  on  dif- 
ferent terms,  did  not  constitute  com- 
plete   contract    between    plaintiff    and 
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defendant,  where  defendant's  oifer 
was  not  accepted  nneqnivocally,  un- 
conditionally, and  without  variance, 
and  where  there  was  no  mutual  assent 
of  parties  to  same  thing  in  same  sense. 
24  App.  623   (102  8.  E.  31). 

Demurrer:  Ground  of  demurrer  that 
correspondence  between  parties  to 
suit,  relative  to  sale  of  cotton,  was 
too  vague  and  indefinite  to  base  con- 
tract of  purchase  and  sale  upon,  was 
itself  too  vague  and  indefinite  to  be 
considered  by  reviewing  court.  23 
App.  675,  676  (3)   (99  8.  B.  308). 

Mutuality:  Agreement  to  buy  stock  if 
it  did  not  pay  holder  certain  divi- 
dends was  not  void  for  want  of  mu- 
tuality, where  by  contemporaneous 
contract     holder     accepted    stock    as 


part  of  price  of  property  sold  by  him 
to  writer.  15  App.  622  (1)  (83  8.  B. 
1101). 

Beceived:  Evidence  that  letter  was 
mailed  to  given  person  does  not  au- 
thorize presumption  that  he  received 
it,  unless  evidence  shows  also  that  let- 
ter was  properly  addressed  and  duly 
stamped.  18  App.  413  (1)  (89  8.  E. 
490). 

Sales:  Letter  here  was  not  on  its  face 
a  direct  offer  to  sell  property  for 
amount  named  therein.  140/74  (1) 
(78  S.   E.  410). 

Telegram,  which,  in  connection  with 
other  correspondence  in  case,  tended 
to  show  valid  contract  made  between 
plaintiff  and  defendant,  was  admis- 
sible.    19  App.  21  (3)   (90  8.  E.  1037). 


CHAPTER  2. 
Of  the  Parties. 
§  4233.  (§  3648.)  Infant,  when  bound. 


stated.     148/1,  16  (95  8.  E.  698). 
Charge  of  this  section  in  effect  was  ap- 
propriate  here   in   view   of  testimony 
and  deductions  authorized  thereby.   21 
App.  622,  523    (94  8.  E.  826). 
NeceBsarles: 

Jury:      What    are   necessaries   for   in- 
fant under  21  years  of  age  is  ques- 
tion for  jury,  according  to  circum- 
stances and  conditions  in  life  of  such 
infant.     17  App.  361    (1)    (86  8.  E. 
938). 
Note:    Plea  of  minority  in  suit  on  note 
sets  up   valid   defense  without  neg- 
ativing that  it  was  for  necessaries. 
17  App.  730  (88  8.  E.  407). 
Personalty:    Where  minor  purchases  per- 
sonal property,  and   in   part   payment 
turns  over  certain  other  property  and 
executes  note  for  remainder  of  price, 
he    can    not,   in   suit   brought    on    note 
after  his  majority,  dispute  its  validity 
on  ground  of  his  minority  when  note 
was   executed,  where   it   appears  that 
he  still  retains  possession  of  property, 
although  it  be  shown  that  he  offered 
and  still  offers  to  return  property  on 
condition  that  other  property  given  by 
him  to  seller  in  part  payment  should 


first  be  surrendered.     22  App.  192   (95 
S.  E.  734). 

Batlfication:  Beneficiaries  here  in  action 
to  foreclose  mortgage  to  estate  were 
not  entitled  to  recover  attorney's  fees 
and  expenses  where  their  legal  right 
thereto  had  been  superseded  by  con- 
tract with  mortgagor,  though  one  ben- 
eficiary was  minor  when  he  signed  con- 
tract, where,  when  he  became  of  age, 
the  contract  had  been  acted  upon, 
decree  rendered,  and  payments  made 
on  it,  and  beneficiaries  had  procured 
issuance  of  execution  since  his  arrival 
at  age.  141/727,  729  (6)  (82  8.  B. 
451). 

Bepudlation:  Contract  of  infant,  except 
for  necessaries,  being  voidable,  may  be 
repudiated  by  him  either  during  minor- 
ity or  within  reasonable  time  there- 
after.    22  App.  192  (95  8.  E.  734). 

Under  this  section  no  attempted  re- 
pudiation of  liability  under  voidable 
contract  can  be  effective  unless  ac- 
companied by  surrender  of  property 
acquired  which  may  still  remain  in  in- 
fant's hands.  22  App.  192  (95  8.  B 
734). 
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Tear's  support:  Agreement  between 
widow  and  children  that  land  set  apart 
for  year's  support  be  sold  and  certain 
money  be  paid  to  each  child  was  bind- 


ing on  minor  son  where  he  ratified 
same  after  attaining  majority.  148/157 
(96  S.  E.  178). 


4234.  (§  3649.)  Infancy  a  personal  exemption. 


Oliarge  of  this  section  in  effect  was  ap- 
propriate here  in  view  of  testimony 
and  deductions  authorized  thereby.  21 
App.  522,  523   (94  8.  E.  826). 


Evidence  here  authorized  finding  against 
plea  of  minority.  21  App.  522  (1)  (94 
8.  E.  826). 


4235.  (§  3650.)  Infant^  doing  business  bound. 


Cited.  20  App.  802,  803  (93  8.  B. 
538). 

Business  does  not  include  occupation  of 
minor  as  laborer.  13  App.  117  (78  8. 
E.  864). 

Oharge  of  this  section  in  effect  was  ap- 
propriate here  in  view  of  testimony 
and  deductions  authorized  thereby.  21 
App.  522,  523  (94  8.  E.  826). 

Farming:  Verdict  for  plaintiff  in  action 
against  minor  on  contract  could  not  be 
disturbed,  where  there  was  evidence 
that  defendant  was  farming  as  adult 
with  father's  permission,  that  contract 
was  connected  with  such  business,  and 
that  consideration  had  not  failed.  17 
App.  754  (2)   (88  8.  E.  411). 

Junk:  Municipal  ordinance  it  not  invalid 
because  it  prohibits  junk  dealers,  etc., 
from  buying  or  receiving  junk  from 
minors  under  18  years  of  age,  and  thus 


interferes  with  right  of  minors  to  en- 
gage in  business  with  consent  of  their 
parents.     148/1,  2  (5)   (95  8.  E.  698). 

''Necessaries:"  Mere  showing  that 
plaintiff  furnished  clothing  to  minor 
did  not  authorize  recovery,  when  it 
also  appeared  that  minor's  father  fur- 
nished him  with  all  necessaries  suit- 
able to  his  station  in  life.  13  App. 
117  (78  8.  E.  864). 

Plea  of  minority  in  suit  on  note  sets  up 
valid  defense  without  negativing  that 
infant  was  practicing  profession  or 
trade  with  permission  of  parent  or 
guardian.    17  App.  730  (88  8.  E.  407). 

"Profession"  does  not  include  occupa- 
tion of  minor  as  laborer.  13  App.  117 
(78  8.  E.  864). 

"Trade"  does  not  include  occupation  of 
minor  as  laborer.  13  App.  117  (78  8. 
E.  864). 


§  4236.  (§  3651.)  Marriage  contracts  of  infants. 

Cited.     149/707,  708  (102  8.  E.  21). 

§  4237.  (§  3652.)  Contract  of  insane  persons. 


Contract  executed  by  one  insane  at  time 
is  invalid.  149/548  (1)  (101  8.  B. 
124). 

Entire  loss:  To  avoid  contract  on  ac- 
count of  mental  incapacity,  there  must 
be  entire  loss  of  understanding.  19 
App.  817  (1)   (92  8.  E.  285). 

One  who  has  not  strength  of  mind 
and  reason  equal  to  a  clear  and  full 
understanding  of  his  act  in  making  a 
contract  is  one  who  is  afflicted  with 
entire  loss  of  understanding.  19  App. 
817  (l-a)   (92  8.  E.  285). 

Evidence:  On  trial  of  suit  to  cancel 
deed  upon  grounds  of  mental  incapac- 
ity of  grantor  and  of  fraud  and  un- 
due influence  exercised  by  grantee,  it 


was  competent  to  prove  that  sub- 
sequently to  execution  of  deed  grantor 
made  will  devising  property  covered 
by  deed  to  persons  other  than  grantee, 
as  tending  to  illustrate  state  of 
grantor's  mind  and  that  she  was  in 
condition  to  be  influenced.  148/238 
(2)  (96  8.  E.  327). 
Guardianship:  After  fact  of  insanity 
has  been  established  by  court  of  com- 
petent jurisdiction,  and  after  affairs  of 
insane  person  have  been  vested  in 
guardian,  power  to  contract,  while  such 
judgment  and  appointment  remain  of 
force,  is  gone,  but  where  no  guardian 
has  been  appointed  and  contract  is 
made,    validity    thereof    depends     on 
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whether  or  not  contracting  party  was 
actually  insane  at  time  contract  was 
entered  into.  20  App.  498  (2)  (93  S. 
E.  152). 

Obligation:  Person  actually  insane  can 
not  contract  so  as  to  bind  himself  or 
his  personal  representative  merely  by 
virtue  of  obligation  imposed  by  the 
agreement;  contracts  on  his  behalf,  in 
order  to  be  binding  as  such,  must  be 
entered  into  by  his  guardian  legally 
appointed  after  commission  sued  out. 
23  App.  181  (1)   (98  S.  E.  94). 

Personal  representative:  If  one  who  is 
actually  insane,  but  who  has  not  been 
legally  so  adjudged,  proceeds  to  ex- 
ecute a  contract,  agreement  thus  made, 
when  taken  by  itself  alone,  while  not 
absolutely  void,  becomes  voidable  at 
option  of  his  personal  representative 
upon  such  state  of  insanity  being 
shown.  23  App.  181  (1)  (98  S.  E.  94). 
Mere  fact  that  other  party  to  con- 
tract was  ignorant  that  person  with 
whom  he  was  dealing  was  insane,  or 
even  that  existence  of  insanity  could 
not  have  been  discovered  by  exercise 
of  ordinary  and  reasonable  prudence, 
will  not  of  itself  operate  to  prevent 
exercise   of   option   of  personal   repre- 


sentative to  avoid  the  contract.  23 
App.  181  (1)  (98  S.  E.  94). 
Batlfication:  Contract  of  one  insane  at 
time  of  agreement,  but  who  had  never 
been  legally  so  adjudged,  ceases  to  be 
voidable  and  becomes  valid  and  bind- 
ing whenever  it  is  shown  that  obliga- 
tion has  been  subsequently  ratified 
either  by  words  or  conduct  of  contract- 
ing party  himself  during  lucid  interval 
or  by  virtue  of  what  amounts  to  con- 
firmation by  personal  representative. 
23  App.  181   (1)    (98  S.  E.  94). 

Even  where  there  has  been  no  actual 
ratification  of  a  contract  executed  by 
one  insane  at  the  time  of  the  agree- 
ment, liability  upon  contract  will  be 
upheld  where  there  had  been  no  ad- 
judication of  insanity,  and  the  op- 
XX) site  party  was  ignorant  of  the  dis- 
ability and  had  no  reasonable  cause  to 
suspect  it,  and  the  contract  was  fair 
and  reasonable,  was  entered  into  in 
good  faith,  without  fraud  or  undue  in- 
fluence, and  was  founded  upon  valu- 
able and  adequate  consideration,  and 
the  insane  party  actually  received  full 
benefit  of  the  contract,  and  the  parties 
can  not  be  restored  to  the  status  quo. 
23  App.  181    (1)    (98  S.  E.  94). 


§  4239.  (§  3654.)  Contract  of  drunkard. 


Knowledge:  In  absence  of  evidence  that 
holder  of  promissory  note  either  caused 
or  knew  of  drunken  condition  of  de- 
fendant at  time  he  indorsed  note,  tes- 


timony that  such  indorser  was  in  fact 
intoxicated  when  he  signed  his  name 
presented  no  defense  to  action  on  nota 
18  App.  73  (2)   (88  S.  E.  918). 


CHAPTER  3. 
Of  the  Consideration. 


§  4241.  (§  3656.)  Nudum  pactum. 

Cited.     13  App.  740,  742  (79  8.  E.  484). 

Burden  of  proof:  Where  notes  sued  on 
were  unconditional  contracts  under 
seal  and  recited  a  consideration,  the 
burden  was  upon  defendant  to  prove 
that  they  were  without  consideration. 
13  App.  153  (1)   (78  S.  E.  1024). 

Charitable  donations:  Promises  to  do- 
nate money  to  a  charitable  purpose  is 
gratuitous  and  unenforceable  unless 
some  consideration  therefor  exists;  but 
a  consideration  is  supplied  where  the 


promisee,  on  the  faith  of  the  promise 
and  before  its  withdrawal,  expends 
money  and  incurs  inforceable  liabilities 
in  furtherance  of  the  enterprise. 
140/291,  292  (3)    (78  S.  E.  1075). 

Contract,  to  be  valid,  must  be  supported 
by  consideration.  23  App.  569  (1) 
(99  S.  E.  57). 

Conveyance:  Oral  agreement  between 
two  persons  to  purchase  land,  whereby 
first  is  to  pay  for  the  land  from  the 
proceeds  of  a  loan  and  take  title  in 
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his  own  name,  and  convey  to  the  second 
a  half  interest  when  reimbursed  for 
the  purchase-money  from  the  rents 
and  profits  of  such  land,  is  deficient 
in  mutuality  and  is  a  nude  pact.  140/765 
(1)   (79  S.  E.  852). 

Credit:  Contract  of  sale  was  not  un- 
enforceable because  of  failure  to  state 
whether  sale  was  for  cash  or  on  credit, 
petition  alleging  that  sale  was  made 
with  reference  to  general  custom  to  al- 
low sixty  days  credit.  24  App.  630, 
631   (3)   (101  S.  E.  692). 

Debt  of  another:  Where  as  part  of  con- 
sideration in  sale  of  personalty  to  be 
delivered  in  future  vendee  promised  to 
pay  debt  owed  by  vendor  to  third  per- 
son, neither  that  person  nor  those 
claiming  under  him  acquired  equitable 
rights  against  vendee,  beyond  rights 
of  vendor  through  whom  they  claimed. 
145/730    (1)    (89  S.  E.  822). 

Where  as  part  of  consideration  in 
sale  of  personalty  to  be  delivered  in 
future  vendee  promised  to  pay  debt 
owed  by  vendor  to  third  person, 
promise  did  not  contemplate  payment 
of  promissory  note  made  by  vendor  to 
third  person,  and  equitable  action  by 
assignee  of  such  note  against  vendee 
to  compel  payment  would  not  lie. 
145/730,  731   (2)    (89  8.  E.  822). 

Division  of  land:  Oral  agreement  here 
between  two  persons,  relative  to  divi- 
sion of  land  purchased  and  payment 
therefor,  not  void  for  want  of  con- 
sideration, though  sale  contract  was 
void  under  statute  of  frauds.  143/379 
(1)   (85  S.  E.  125). 

Draft:  Promise  by  bank  cashier,  made 
without  consideration  to  drawer  of 
draft,  to  pay  same  out  of  funds  of 
customer  on  whom  draft  was  drawn 
and  who  had  been  credited  with  pro- 
ceeds of  negotiable  paper  which  he  as 
owner  transferred  to  bank,  is  not  en- 
forceable against  the  bank,  unless  cus- 
tomer assents  that  bank  shall  make 
such  application  of  the  funds.  23  App. 
279,  280  (4)   (98  S.  E.  122). 

Employment:  Where  employer's  agree- 
ment, made  during  employment,  to  pay 
as  bonus  some  indefinite  share  of  prof- 
its contingent  on  continuous  and  satis- 
factory services,  is  supported  by  no 
consideration,    it    is    not    enforceable. 


and    is    optional    with    employer.      16 
App.  253    (1)    (85   S.  E.   203). 

Any  sum  paid  employee  in  excess  of 
sum  agreed  on  is  mere  gratuity  when 
not  based  on  new  consideration.     Id. 

Where  in  contract  of  service  it  is 
stipulated  that  it  may  be  terminated 
upon  certain  notice,  verbal  new  agree- 
ment at  lesser  sum  for  service,  which 
does  not  give  right  to  employer  to 
terminate  contract  upon  notice,  but 
provides  definite  and  specific  duty  and 
fixes  definite  compensation  and  which 
is  acted  upon  by  both  parties,  payment 
being  made  and  accepted  thereunder, 
is  not  void  for  want  of  consideration. 
22  App.  705  (1)   (97  S.  E.  106). 

In  suit  against  administrator  for 
damages,  petition,  showing  that  no 
services  were  contemplated,  but  that 
all  services  had  been  rendered  and 
fully  paid  for,  and  that  statement  of 
deceased  to  plaintiff  that  he  was  go- 
ing to  deed  land  to  her  as  additional 
compensation  for  her  services  rendered 
during  last  fifteen  years,  was  mere 
voluntary  promise  without  any  valid 
consideration  to  support  it,  and  there- 
fore not  enforceable,  was  demurrable. 
24  App.  541  (101  S.  E.  709). 

Estate:  Allegation  of  surrender  by 
plaintiff  to  widow  of  decedent  of  his 
equitable  right,  in  estate  of  decedent 
held  sufScient  allegation  of  considera- 
tion to  support  contract  by  her  to  con- 
vey land  to  plaintiff  at  her  death,  so 
that  contract  after  performance  by 
former  was  enforceable.  147/50,  51 
(2)   (92  8.  E.  872). 

Evidence:  It  was  not  error  to  exclude 
testimony  of  defendant  in  which  he 
endeavored  to  explain  his  good  faith  in 
failing  to  pay  account  for  goods  fur- 
nished to  third  person  upon  his  promise 
to  pay  for  same,  where  it  appeared  that 
such  promise  related  to  a  date  subse- 
quent to  that  of  the  sale.  19  App.  156 
(4)    (91  S.  E.  239). 

Face  of  contract:  Where  contract  recites 
a  consideration,  it  will  not  be  can- 
celled on  ground  that  it  was  void  for 
want  of  consideration.  140/611,  612 
(2)   (79  S.  E.  533). 

Insurance:  It  is  immaterial  that  insur- 
ance company  procured  sister  of  in- 
sured to  sign  "release"  of  policy, 
where  the  sum  expressed  as  considera- 
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tion  for  such  release  was  in  fact 
amount  which  had  already  been  paid 
as  sick  benefit  under  the  policy,  there 
being  no  real  consideration  for  such 
release.  18  App.  494,  495  (4)  (89  S. 
E.  633). 

Jury:  It  was  for  jury  to  determine 
whether  consideration  of  notes  sued 
upon  was  exclusive  right  of  defendant 
to  sell  patented  article  in  certain  ter- 
ritory, or  whether  it  was  an  Interest 
in  plaintiff's  house  and  lot,  there  be- 
ing evidence  to  support  contention 
that  it  was  the  latter.  18  App.  161, 
162  (4)   (89  8.  E.  77). 

Modify:  Exclusion  of  subsequent  con- 
tract modifying  that  sued  on  was 
proper,  where  there  was  no  evidence 
of  any  valuable  consideration  there- 
for.    142/524  (2)   (83  8.  E.  115). 

New  agreement:  Amendment  to  answer 
setting  up  subsequent  agreement  with 
purchaser  was  properly  stricken  where 
it  did  not  show  any  consideration  for 
such  subsequent  agreement.  142/836 
(3)  (83  8.  E.  958);  17  App.  575  (2) 
(87  8.  E.  842). 

Note:  Negotiable  note  purporting  to  be 
given  for  "value  received"  is  prima 
facie  presumed  to  be  founded  on  full 
legal  consideration.  15  App.  103  (1) 
(82  8.  E.  636). 

Plea  which  admitted  rendition  of 
part  of  services  for  which  note  was 
given,  and  cash  consideration  paid, 
failed  to  show  entire  want  of  con- 
sideration for  note,  and  was  properly 
stricken.  16  App.  297  (85  8.  E.  205). 
Where  note  recited  that  it  was 
given  for  certain  shares  of  stock,  with 
guaranty  of  certain  annual  dividend, 
breach  of  guaranties  made  by  corpora- 
tion which  was  not  an  original  party, 
will  not  establish  defense  of  want  of 
consideration,  unless  corporation  owned 
such  note  when  made,  and  subsequently 
transferred  same  to  plaintiff.  145/494 
(2)   (89  8.  E.  613). 

Where  note  was,  after  maturity, 
transferred  by  payee  to  another,  plea 
by  makers,  in  suit  thereon,  that  it 
was  without  consideration  and  was 
given  at  payee's  request  that  they 
lend  it  to  him  to  be  used  by  him  "to 
borrow  money  upon,"  he  stating  to 
them  that  at  maturity  he  would  re- 
turn   it   to   them   without   liabilitv   on 


their  part,  was  erroneously  stricken,  it 
appearing  that  the  note  matured  on 
November  15,  1915,  and  was  trans- 
ferred on  8eptember  25,  1917.  22  App. 
88  (95  8.  E.  377). 

Where,  in  action  on  note,  secretary 
of  plaintiff  corporation  testified  that 
the  note  was  not  given  in  liquidation 
or  settlement  of  any  account  or  for 
value  received  at  time  given,  that 
value  had  been  in  part  received,  that 
it  was  given  to  secure  part  of  an  old 
account  and  a  future  account  still  to 
be  made,  that  the  note  was  not  in 
whole  for  what  defendant  had  bought 
or  what  he  was  going  to  buy,  that  the 
note  did  not  show  what  defendant 
bought  or  what  he  owed,  court  did  not 
err  in  refusing  to  direct  verdict  for  de- 
fendant, or  in  refusing  to  dismiss  suit, 
or  in  directing  verdict  for  plaintiff.  22 
App.  297   (2)    (95  8.  E.  998). 

In  action  on  promissory  notes,  plea 
of  parol  contract  to  furnish  defendant 
bare  living  expenses  in  consideration 
of  his  services  as  real  estate  agent, 
that  profits  were  to  be  divided  equally, 
that  after  services  without  profits  it 
was  terminated  by  mutual  consent, 
that  notes  in  suit  were  executed  to 
preserve  record  of  advancements  for 
living  expenses,  and  were  without  con- 
sideration, was  sufficient  to  have  per- 
mitted defendant  to  submit  to  court 
the  question  of  consideration.  24  App. 
208  (100  8.  E.  650). 

Plea  in  action  on  note  that  de- 
fendant received  nothing,  and  that 
plaintiff  parted  with  nothing,  in  con- 
sideration of  note  being  signed,  seeks 
not  to  destroy  promise,  but  to  avoid 
consequence  thereof,  because  it  was 
nudum  pactum.  24  App.  611  (1)  (101 
8.  E.  716). 
Parol  evidenca,  though  inadmissible  to 
vary  written  contracts,  is  admissible  to 
show  that  contract  never  had  any  legal 
existence.  14  App.  661  (3)  (82  8.  E. 
161). 

Past  consideration:  Exception  to  rule 
that  past  consideration  will  not  sup- 
port subsequent  promise  is  recognized 
where  subsequent  promise  is  one  which, 
under  facts  surrounding  it,  would  be 
implied  by  law.  17  App.  502  (2)  (87 
S.  E.  718). 
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Plea:  In  action  on  contract  providing 
for  transfer  of  option,  and  containing 
ambiguous  provision  that  transferee 
should  pay  transferor  a  certain  per 
cent,  of  the  purchase  of  the  land  "for 
services  previously  rendered  to  this 
date/'  error  to  strike  plea  that  no 
services  were  rendered  by  plaiufiff, 
and  that  therefore  promise  to  pay  was 
without  consideration.  13  App.  396 
(79  S.  E.  243). 

Plea  here  was  sufficient  plea  of  want 
of  consideration  for  note  sued  on  as 
against  general  demurrer.  16  App.  436 
(1)    (85  S.  E.  625). 

Plea  in  suit  on  note  that  the  note 
is  void,  because  defendant  had  not  re- 
ceived anything  from  company  for 
which  the  note  was  given,  and  that  he 
has  no  recollection  of  signing  said 
note,  but  that  if  he  did  sign  same  that 
there  was  a  mistake  on  his  part,  as  he 
did  not  at  that  time  nor  up  to  the 
present  time  owe  the  company  any- 
thing, and  that  therefore  the  same  is  a 
naked  promise  and  of  no  value,  as 
there  was  no  consideration  moving  to 
defendant  for  which  said  note  could 
have  been  given  for  as  a  plea  of  want 
of  consideration,  was  good  as  against 
general  demurrer.  21  App.  170  (1) 
(94  S.  E.  81). 

Pleading:  Ordinarily,  in  suit  on  execu- 
tory simple  contract,  consideration 
must  be  alleged,  and  it  is  not  suffi- 
cient to  allege  generally  that  there  is 
a  consideration,  or  a  valuable  consid- 
eration, but  the  consideration  must  be 
alleged  with  reasonable  explicitness. 
145/461,  470   (80  S.  E.  581). 

Becelpt:  If  one  having  several  different 
demands  against  another  accepts  pay- 
ment of  one  or  more  and  gives  receipt, 
there  being  at  time  no  mention  of 
other  demands,  mere  recital  in  receipt 
that  it  is  in  full  payment  of  all  claims 
is  without  consideration  so  far  as  re- 
lates to  unsettled  note  signed  by  party 
making  payment  and  another  not  men- 
tioned or  in  minds  of  parties  at  time, 
and  signing  of  receipt  does  not  estop 
holder  of  unsettled  demand  from  as- 
serting such  demand,  nor  does  signing 
of  receipt  render  it  incumbent  upon 
holder  to  refund  money  received  upon 
settlement  as  to  disputed  claims.  24 
App.  277  (1)   (100  S.  E.  719). 


Beconveyance:  Where  after  sale  of  per- 
sonal property  vendor  agrees  to  take 
it  back  and  in  pursuance  of  such  agree- 
ment receives  such  property  from 
vendee,  agreement  having  been  ex- 
ecuted, vendor  can  not  thereafter  claim 
that  it  was  invalid  for  want  of  con- 
sideration.    146/245  (3)   (91  S.  E.  32). 

Belease:  Subsequent  release  to  executed 
contract  is  in  itself  a  contract,  and 
plea  setting  up  such  a  defense  must 
show  that  the  release  relied  on  was 
founded  upon  a  consideration.  21  App. 
622   (2)    (94  S.  E.  915). 

Benewal  note:  It  is  good  defense  to 
note  in  renewal  of  one  given  to  pro- 
cure loan  that  no  money  was  procured 
and  that  renewal  was  given  on  false 
assurance  that  payee  had  check  for 
maker.     144/850    (88  S.  E.   195). 

Seal:  Contract  nudum  pactum  is  no 
more  enforceable  when  under  seal  then 
when  not  under  seal,  as  against  timely 
defense  and  proof  thereof.  23  App. 
569  (1)   (99  S.  E.  57). 

Settlement:  Where  plaintiff's  pending 
suit  against  defendant  was  settled  be- 
tween parties  and  marked  settled  on 
defendant's  payment  of  money  and 
delivery  of  stock,  in  full  settlement 
of  claims,  it  did  not  operate  as  settle- 
ment of  note  signed  by  defendant  and 
another,  not  mentioned  at  settlement. 
24  App.  277  (2)   (100  S.  E.  719). 

Surety:  Agreement  by  creditor  with 
principal  debtor,  made  after  debt  has 
become  due  and  without  surety's  con- 
sent, to  forbear  collection  of  debt  for 
definite  period,  if  without  considera- 
tion, does  not  discharge  surety;  promise 
by  principal  debtor  to  pay  interest 
upon  debt  during  time  of  forbearance 
forms  no  consideration  for  such  for- 
bearance, when  debtor  is  already  bound 
pay  such  interest.  22  App.  235,  236 
(1)    (95  S.  E.  717). 

Unilateral:  Instrument  in  writing  pur- 
porting to  be  bilateral  contract,  where- 
in only  one  of  the  parties  promises  to 
perform,  there  being  no  obligation  on 
part  of  other  party,  lacks  mutuality 
and  is  nudum  pactum.  24  App.  732 
(1)   (102  S.  E.  175). 

Worthless:  Where  article  sold  is  wholly 
worthless,  the  seller  can  not  collect 
the  purchase  price.  13  App.  772,  774 
80  8.  E.  32). 


Digitized  by 


Google 


§§  4242-4246 


EIGHTH  TITLE— CHAPTER  3. 


1266 


Of  the  consideration. 


4242.  (§  3657.)  Valid  consideration. 


Stated.     142/12   (82  S.  E.  225). 

Benefit  given  to  or  obtained  by  maker 
or  principal  on  his  transfer  of  note 
with  his  indorsement  supplies  consid- 
eration sufficient  to  bind  surety.  19 
App.  118  (2-a)   (91  8.  E.  287). 

Cliarities:  It  is  not  necessary  to  validity 
of  promise  to  donate  to  a  charitable 
purpose  that  promisor  should  receive 
personal  benefit  or  consideration,  where 
there  is  some  consideration  for  the 
promise.  24  App.  388  (1)  (100  S.  E. 
784). 

Debt:  Surrender  and  satisfaction  of 
existing  debt,  if  bona  fide,  operates 
as  present  consideration.  144/587,  588 
(5)  (87  S.  E.  799);  20  App.  117  (2) 
(92  S.  E.  771) 

Donation:  In  suit  by  university  on 
promise  to  donate  money,  wherein  de- 


fendant admitted  prima  facie  case  in 
favor  of  plaintiff  and  set  up  want  of 
consideration,  his  evidence  showing 
merely  that  he  received  no  personal 
benefit  or  consideration  did  not  estab- 
lish his  affirmative  defense.  24  App. 
388  (2)   (100  S.  E.  784). 

Motive  of  contract:  Motive  with  which 
a  party  enters  into  a  contract  is  no 
part  of  its  consideration.  147/185  (4) 
(93  S.  E.  293);  148/651  (1)  (98  S.  E. 
79). 

Renewal  of  note:  Promise  by  maker 
and  endorser  of  notes,  made  before 
notes  were  due,  to  pay  them  if  the 
time  for  payment  were  extended,  did 
not  form  consideration  for  extension, 
maker  and  endorser  being  already 
bound  to  pay  them.  19  App.  810,  811 
(2)    (92  S.  E.  298). 


§  4243.  (§  3658.)  Good  and  valuable  considerations. 


Attorneys:  Note  given  for  professional 
services  is  not  nudum  pactum  merely 
because  payees  named  therein,  attor- 
neys at  law,  were  bound  (having  been 
appointed  by  court)  to  deifend  without 
compensation  maker's  brother  in  crim- 
inal prosecution  for  murder;  and  this 
is  true  notwithstanding  appointment 
was  unknown  to  makers  at  time  they 


executed  note.  24  App.  452  (1-a)  (101 
8.  E.  131). 
Credit:  Amount  which  by  agreement 
was  to  be  allowed  for  article  sold,  as 
credit  on  price  of  another  article  to 
be  purchased  by  plaintiff,  furnished 
sufficient  consideration.  17  App.  409 
(87  S.  E.  149). 


§  4244.  (§  3659.)  Inadequacy  of  consideration,  effect  of. 


Cited.     147/185,  190   (93  S.  E.  293). 
Charge    that    if    an    insolvent    conveys 
property  on  which  he  owes  balance  of 
price,  on  sole  consideration  of  payment 
of     such     balance,     such     conveyance 

§  4245.  (§  3660.)  Mistake. 

Knowledge:  Mutual  mistake  of  law  is 
good  defense  against  action  to  recover 
money,  under  contract  of  purchase, 
where   there  is  full  knowledge   of   all 

§  4246.  (§  3661.)  Mutual  promises. 

Charities:  If  promise  to  donate  money 
to  charitable  purpose  is  mutual  sub- 
scription for  common  object,  promise 
of  others  is  good  consideration  for 
promise  of  each.  24  App.  388  (1)  (100 
S.  E.  784). 

Conveyances:  Agreement  to  convey  cer- 
tain described  real  estate  to  vendee  in 


would  be  void  as  to  other  creditors 
and  the  vendor's  equity  be  subject  to 
his  debt,  was  erroneous.  144/556  (4) 
(87  S.  E.  778). 


the  facts,  provided  the  mistake  be 
clearly  proved  and  plaintiff  can  not  in 
good  conscience  receive  the  money  sued 
for.     140/217   (1)    (78  S.  E.  903). 


consideration  of  conveyance  of  certain 
other  real  estate  by  vendee  is  on  such 
a  valuable  consideration  as  will  sup- 
port contract.  147/30  (5)  (92  8.  B. 
636). 
Mutually  binding:  Where  mutual  prom- 
ises are  relied  on  as  consideration, 
obligations  must  be  mutually  binding 
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on    contracting  parties.     17   App.   677 

(1)    (87  8.  E.  1099). 
Oral    subscriptions    are    not    within    the 

meaning  of  this  section.     140/291,  292 

(3-a)    (78  8.  E.  1075). 
Shares  of  stock:     Contract  for  sale  of 

stock,  to  be  paid  for  out  of  dividends 

of  additional  moneys,  at  option  of  pur- 


chaser, who  agreed  to  such  terms,  was 
not  wanting  in  mutuality.  147/185, 
186  (6)  (93  8.  E.  293). 
Written  contract  here  held  to  contain 
mutual  obligations  which  furnished 
valid  consideration.  149/589,  590  (1) 
(101  S.  E.  582). 


§  4247.  (§  3662.)  Considerations  good  in  part  and  bad  in  part. 


Criminal  prosecntion:  Note  given  in  set- 
tlement of  account,  if  criminal  charges 
against  one  of  makers  would  be  dis- 
missed or  settled,  was  on  illegal  con- 
sideration, and  is  unenforceable. 
145/507  (1)    (89  8.  E.  484). 

Negotiable  promissory  note  given  in 
whole  or  in  part  upon  agreement,  ex- 
press or  implied,  to  settle  or  prevent 
criminal    prosecution    is    void,    unless 


case  falls  within  some  express  statute 
authorizing  settlement.  22  App.  433 
(1)  (96  S.  E.  269). 
''Illegal:''  Obligation  supported  by  in- 
dependent consideration  will  be  en- 
forced, though  indirectly  connected 
with  illegal  transaction,  where  plain- 
tiff does  not  require  aid  of  illegal 
transaction.  16  App.  7,  8  (2)  (84  S. 
E.  222). 


§  4250.  (§  3665.)  Failure  of  consideration. 


Cited.  16  App.  436,  440  (85  S.  E. 
625). 

Account:  Where  petition  in  suit  as  on 
an  "account  stated"  not  only  fails  to 
allege  necessary  promise  to  pay,  but, 
by  embodying  written  agreement  relied 
on,  shows  within  itself  that  no  such 
promise  was  in  fact  made,  demurrer 
to  answer  that  articles  furnished 
proved  worthless,  and  pleading  failure 
of  consideration  under  the  contract, 
was  properly  overruled.  21  App.  194, 
195  (1)  (94  8.  E.  83). 

Advances:  Where  consideration  of 
obligation  is  not  definitely  ascertained 
at  time  of  its  execution,  or  consists 
of  contingent  liability  or  advances  to 
be  thereafter  made,  it  is  incumbent 
upon  holder  thereof  to  show  amount 
thus  actually  advanced;  this  burden 
was  met  in  present  case.  21  App.  1 
(2)    (93  8.  E.  499). 

Burden  of  proof  of  failure  of  considera- 
tion is  on  defendant,  who  admits  the 
due  execution  of  a  note  and  pleads 
total  failure  of  consideration.  141/406 
(81  8.  E.  195) 

Charge  that  plaintiff,  if  defendant  had 
obtained  property  and  left  it,  without 
some  authority  would  have  had  no 
right  to  convert  it  to  his  own  use,  as 
his  own  property,  and  if  he  did  that, 
he   would   be  liable   to   defendant   for 


the  value,  was  not  erroneous.      21  App. 
648  (1)   (94  8.  E.  832). 

Conditions:  In  absence  of  showing  by 
defendants  of  compliance  with  terms 
and  conditions  of  express-warranty  con- 
tract, entered  into  between  them  and 
sellers  of  property,  they  could  not 
plead  a  failure  of  consideration,  either 
partial  or  total.  19  App.  512,  514  (91 
8.  E.  1003). 

Evidence  of  failure  of  consideration  is 
admissible  in  action  on  note,  to  which 
payee  had  only  equitable  title.  144/233 
(3)   (86  8.  E.  1093). 

Evidence  here  in  action  on  note  held 
to  warrant  judgment  for  plaintiff  show- 
ing no  mistake  or  failure  of  considera- 
tion.    146/120   (3)    (90  8.  E.  857). 

Exchange  of  property:  Petition  for  dam- 
ages for  refusal  to  return  mules  de- 
liverd  to  defendant  in  exchange,  and 
for  cancellation  of  notes  given  by 
plaintiff,  was  not  subject  to  general 
demurrer.     145/403   (89  8.  E.  364). 

False  representations:  Misrepresenta- 
tions as  to  quality  will  not  authorize 
abatement  of  price  of  personalty  or 
land  for  partial  failure  of  considera- 
tion.    142/22  (9)   (82  8.  E.  459). 

Issue:  Court  did  not  err  as  against 
vendee  suing  for  rescission  of  contract 
or  abatement  of  purchase  price  because 
of  fraud,  in  restricting  issue  to  failure 
of  consideration  and  abatement  of  pur- 
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chase  price.  149/396,  397  (3)  (100  S. 
E.  379). 
Land:  When  purchaser  of  real  estate 
is  not  prevented  by  fraud  on  part  of 
seller  from  inspecting  it,  and  fails  to 
exercise  diligence  in  inspecting  it,  plea 
of  failure  of  consideration  on  account 
of  its  physical  condition  or  environ- 
ment will  not  be  entertained.  20  App. 
123   (92  8.  E.  893). 

Where  there  is  no  fraud  on  part  of 
vendor  of  real  estate  which  prevents 
inspection  thereof,  and  purchaser  fails 
to  exercise  diligence  by  inspecting  the 
property,  plea  of  failure  of  considera- 
tion on  account  of  its  physical  condi- 
tion or  environment  will  not  be  enter- 
tained. 21  App.  98  (1)  (94  S.  E.  264). 
Machine:  Defects  in  machinery  pur- 
chased no  defense  to  action  on  notes 
for  purchase  money,  where  written 
agreement  between  parties  made  at 
time  of  execution  of  notes  provided 
that  no  complaint  should  be  made  by 
purchaser  after  being  in  possession  of 
machinery  thirty  days,  and  he  was  in 
possession  for  such  period  under  the 
contract,  and  it  did  not  appear  that 
he  made  any  complaint  during  that 
time.  23  App.  426  (1)  (98  S.  E.  405). 
Note:  Maker  of  note  given  for  mining 
stock,  to  sustain  plea  of  failure  of 
consideration,  must  show  that  payee 
acted  in  bad  faith,  that  stock  was 
worthless  when  note  was  given,  and 
that  payee  knew  this  fact.  13  App. 
23,  24   (78  S.  E.  734). 

Where  defendant  executed  note  to 
bank  to  obtain  fund  for  particular 
purpose,  which  fund  was  deposited  in 
name  of  third  person  as  trustee,  de- 
fendant was  liable  on  note  though 
money  was  withdrawn  and  misap- 
propriated by  trustee.  14  App.  270 
(80  S.  E.  511). 

Plea  which  admitted  rendition  of 
part  of  services  for  which  note  was 
given,  and  cash  consideration  paid, 
failed  to  show  entire  want  of  consid- 
eration for  note,  and  was  properly 
stricken.     16  App.  297  (85  S.  E.  205). 

Where  maker  of  note  knew  of  de- 
fects in  property  for  which  it  was 
given,  he  could  not  set  up  as  defense 
failure  of  consideration  based  on  such 
defects.    17  App.  579  (87  S.  E.  836). 


Plea  here  of  failure  of  consideration 
merely  charged  that  purchaser  had 
notice  of  equities  between  original 
parties  to  note  by  virtue  of  memoran- 
dum on  the  note  reciting  that  it  was 
given  for  certain  shares  of  stock,  with 
guaranty  of  certain  annual  dividend. 
145/494'  (1)    (89  S.  E.  613). 

Plea  alleging  that  note  was  given 
for  certain  stock  in  corporation,  and 
there  being  no  attack  on  validity  of 
stock  or  denial  that  it  was  received 
by  maker,  allegations  that  stock  was 
worthless  would  not  amount  to  allega- 
tion that  note  was  nudum  pactum. 
146/282,  283   (5)    (91  S.  E.  88). 

Fact  that  defendant  in  action  on 
note  brought  by  medical  college  lost 
dental  supplies  and  equipment  neces- 
sary to  his  profession  by  reason  of  fire 
which  destroyed  college  buildings  and 
which  was  said  to  be  due  to  neg- 
ligence of  college  officers,  and  that  de- 
fendant was  thereafter  forced  to  fol- 
low faculty  from  building  to  building 
to  finish  the  term,  which  was  of  very 
little  benefit  to  him,  did  not  show  total 
failure  of  consideration.  19  App.  525 
(91  S.  E.  921). 

It  was  not  error  to  refuse  to  allow 
defendant  in  action  on  several  promis- 
sory notes  to  amend  his  pleadings  by 
adding  plea  alleging  that  after  death 
of  payee  of  notes  (which  were  for  pur- 
chase price  of  land)  "a  man  by  the 
name  of  Walker, ''  *' representing  the 
estate  of  the  decedent,''  or  ** appear- 
ing to  represent''  the  decedent,  ob- 
tained from  defendant  a  mortgage  to 
secure  one  of  the  notes,  under  agree- 
ment that  he  would  carry  out  agree- 
ment of  decedent  to  build  house  on 
land,  and  failed  to  do  so,  and  that 
*'the  consideration  for  said  transac- 
tion has  wholly  failed."  20  App.  88 
(5)    (92  8.  E.  545). 

Plea  in  action  on  note  alleging  that 
defendant,  after  having  taken  course 
of  instruction  in  pharmacy,  believing 
that  he  was  attending  a  certain  medical 
college,  "a  chartered  institution  au- 
thorized by  law,  and  recognized  in 
the  medical  and  pharmaceutical  profes- 
sion, and  the  medical  boards  established 
by  law,  to  be  first  class,  and  that  its 
diploma  would  be  given  recognition 
without  further  examination,"  was  in- 
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formed  that  he  would  be  given  diploma 
on  payment  of  amount  of  note  sued  on, 
and  he  made  the  note  to  the  plainti£F, 
that  he  afterwards  discovered  that  said 
college  had  ceased  to  exist  before  is- 
suance of  diploma,  that  diploma  was 
without  value,  and  that  consideration 
for  note  had  failed,  etc.,  set  forth  no 
legal  defense.  20  App.  205  (1)  (92  S. 
E.  955). 

Plea  of  failure  of  consideration  was 
supported  by  evidence,  from  which  it 
appeared  that  consideration  of  note 
sued  on  was  certain  number  of  shares 
of  stock,  never  delivered,  and  that  con- 
tract between  original  parties  to  note 
was  rescinded.  20  App.  570  (93  S.  E. 
221). 

Where,  by  agreement  with  payee  in 
note,  endorser  was  to  be  paid  a  con- 
sideration of  a  certain  per  cent,  on 
all  merchandise  sold  to  the  maker, 
mere  fact  that  such  per  cent,  was 
never  paid  did  not  invalidate  contract 
and  relieve  endorser  from  liability. 
23  App.  609  (99  8.  E.  222). 

Plea  in  action  on  note  that  defendant 
bargained  certain  property  to  8.,  re- 
ceiving from  him  money  and  his  notes, 
delivering  to  him  bond  for  title,  that 
she  pledge  such  notes,  that  in  ac- 
cordance with  subsequent  agreement, 
under  which  S.  was  to  surrender 
^bond  for  title  and  house,  she  executed 
and  delivered  note  upon  which  suit  was 
based,  that  S.  never  surrendered  such 
bond,  that  she  had  been  unable  to 
dispose  of  the  property  with  the  bond 
outstanding,  that  the  consideration  of 
the  note  sued  on  had  totally  failed 
and  that  plaintiff  knew  of  such  facts 
at  time  he  received  the  note,  was  not 
subject  to  demurrer.  23  App.  663  (2) 
(99  8.  E.  224). 

Failure  of  executory  consideration 
in  promissory  note  is  not  defense 
against  purchaser  for  value  before 
maturity  who  had  knowledge  of  char- 
acter of  consideration  but  who  acquired 
note  before  consideration  had  actually 
failed,  and  who  had  no  notice,  con- 
structive or  otherwise,  that  considera- 
tion would  fail.  24  App.  298  (100  8.  E. 
647). 

Maker  of  promissory  note  which  re- 
cites that  its  consideration  is  purchase 
price   of   described  personal   property. 


but  does  not  purport  to  integrate  the 
sale  contract,  may,  in  defense  to  suit 
on  note  by  seller,  plead  as  failure  of 
consideration  a  breach  of  a  contem- 
poraneous oral-warranty.  24  App.  729 
(102  8.  E.  170). 
Partial  failure:  Where,  in  action  for 
material  and  labor  used  in  roof,  de- 
fendant files  plea  of  total  failure  of 
consideration,  and  there  is  no  data 
from  which  jury  may  reduce  price  in 
jiroportion  to  partial  failure  of  con- 
sideration, plea  must  be  supported  by 
showing  that  roof  was  entirely  worth- 
less, and  verdict  must  be  either  for 
full  amount  claimed  or  general  verdict 
for  defendant.  17  App.  523  (2)  (87 
8.  E.  825). 

While  plea  of  total  failure  of  con- 
sideration includes  plea  of  partial  fail- 
ure of  consideration,  yet  when  jury 
are  not  given  data  from  which  they 
could  reduce  full  amount  of  contract 
price,  charge  on  partial  failure  of  con- 
sideration would  be  unauthorized.  20 
App.  474   (5)    (93   8.  E.   155). 

Defendant  in  action  on  promissory 
note,  between  original  parties  to  con- 
tract, may  plead  partial  failure  of 
consideration  upon  which  contract  was 
founded.  20  App.  740  (1)  (93  8.  E. 
232). 

Where  defense  to  suit  is  based  solely 
upon  partial  failure  of  consideration, 
before  verdict  can  legally  be  rendered 
giving  defendant  benefit  of  such  par- 
tial failure  he  must  show  extent  to 
which  consideration  failed;  jury  must 
have  suflScient  data,  presented  by  the 
evidence,  upon  which  to  base  verdict 
in  such  a  case.  21  App.  665  (2)  (94 
8.  E.  821). 
Plea:  Mere  allegation  that  note  is 
wholly  without  consideration,  and 
therefore  null  and  void  and  unenforce- 
able, amounts  to  nothing  more  than 
plea  of  general  issue,  and  is  too  vague 
and  indefinite  to  constitute  proper  plea 
of  failure  of  consideration.  18  App. 
45  (2)   (88  8.  E.  825). 

Plea  in  aflSdavit  of  illegality  in  pro- 
ceeding to  foreclose  chattel  mortgage 
securing  note  that  one  of  the  mules 
delivered  to  vendee  was  returned  to 
the  vendors  who  accepted  said  mule, 
took  possession  of  him,  and  that  in  a 
few  days  he  died  in  their  possession. 
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and  asserting  that  there  was  a  total 
failure  of  consideration  in  so  far  as 
value  of  said  mule  was  concerned  was 
a  good  plea  of  rescission,  and  fact  that 
pleader  denominated  it  as  plea  of 
failure  of  consideration  did  not  defeat 
the  plea  nor  its  effect.  23  App.  393 
(98  8.  E.  365). 

Beconpment:  Fact  that  purchaser  after- 
wards  gave  notes  for  remainder  of  pur- 
chase price  then  unpaid  would  not 
prevent  him  from  setting  up,  by  way 
of  recoupment,  claim  for  damages 
based  on  alleged  deficiency  in  weights 
of  diamonds  purchased,  since  damages 
arose  out  of  original  contract  of  pur- 
chase.   19  App.  125  (2)  (91  8.  E.  214). 

Remedy  defects:  Where  notice  of  de- 
fects had  been  given  or  waived,  buyer 
could  defend  for  failure  of  considera- 
tion, if  seller  failed,  after  reasonable 
time»  to  send  competent  man  to  put 
machine  in  order.  16  App.  457  (2) 
(85  8.  E.  613). 

If  seller  had  sent  man  to  put  ma- 
chine in  order  and  he  failed  to  make 
it  work  well  as  stipulated  in  contract, 
buyer  must  show  this,  and  that  he  im- 
mediately returned  machine,  in  order 
to  complete  failure  to  consideration. 
Id. 

Bescission:  Court  having  charged  that 
plaintiff  could  not  recover  if  considera- 
tion of  contract  had  failed,  no  injury 
was  occasioned  to  defendant  by  faUure 
to  charge  law  of  rescission.  20  App  270 
(92  8.  E.  1009). 

Restoration:  That  buyer  had  not  re- 
turned machine  did  not  preclude  him 
from  setting  up  failure  of  considera- 
tion. 16  App.  457  (2)  (85  8.  E.  613). 
Failure  of  buyer  to  return  or  offer 
to  return  machine  was  such  failure  to 
comply  with  his  contract  to  imme- 
diately return  it  as  precluded  him 
from  setting  up  failure  of  considera- 
tion.    Id. 

Seal:  It  is  good  defense  to  action  on 
negotiable  promissory  note,  under  seal, 
in  hands  of  original  payee,  that  it  was 
executed  without  any  lawful  considera- 
tion. 19  App.  493  (1)  (91  8.  E.  792). 
Where  only  consideration  expressed 
in  note  is  "value  received,"  inquiry 
into  consideration,  and  proof  of  what 
consideration  in  fact  was,  does  not 
have    effect    of    varying    an    uncondi- 


tional contract  in  writing;  either  want 
or  faUure  of  consideration  may  be 
shown  in  defense  to  suit  on  such  a 
note,  though  note  be  under  seaL  22 
App.  210  (1)  (95  8.  E.  718). 
Shortage:  Defense  filed  to  action  on 
note  that  for  some  time  prior  to  ex- 
ecution of  note  defendant  had  been 
buying  cottonseed  for  plaintiff,  who 
claimed  that  defendant  had  not  ship- 
ped all  purchased,  that  note  was  given 
for  alleged  shortage,  that  defendant 
had  delivered  all  seed  purchased  for 
plaintiff,  and  that  note  was  wholly 
without  consideration  and  totally  void, 
was  not  subject  to  general  demurrer. 
19  App.  493  (2)  (91  8.  E.  792). 
Total  failure:  Evidence  here  in  action 
for  price  of  bank  fixtures  did  not  show 
total  failure  of  consideration,  though 
the  fixtures  were  not  as  ordered,  where 
they  were  installed  and  used  until  trial. 
141/376  (1)   (81  8.  E.  127). 

Plea  of  failure  of  consideration  was 
unsupported  by  evidence,  where  un- 
contradicted evidence  showed  that  con- 
sideration included  matters  presum- 
ably of  value  to  maker.  16  App.  608 
(2)   (85  8.  E.  934). 

Where  purchaser  of  automobile  in- 
spected it  before  purchase,  made  cash 
payment,  gave  promissory  note  for 
balance  of  price,  and  received  the 
property,  and  four  months  thereafter 
made  payment  on  the  note,  and  after 
maturity  of  note  wrote  to  payee 
promising  payment,  he  could  not,  when 
sued  on  the  note,  successfully  set  up 
defense  that  there  had  been  total 
failure  of  consideration.  19  App.  454 
(91  8.  E.  910). 
Warranty:  Plea  of  failure  of  considera- 
tion in  action  on  purchase-money  note 
stipulating  that  horse  was  not  war- 
ranted as  sound,  because  horse  was 
not  sound,  was  properly  stricken. 
142/836  (1)  (83  8.  E.  958);  17  App. 
575  (1)   (87  8.  E.  842). 

Failure  of  consideration  was  not 
available  as  defense  to  note  given  for 
price  of  horse,  where  warranties  were 
waived.  16  App.  39  (2)  (84  8.  B. 
490). 

Doctrine  of  failure  of  consideration 
is  necessarily  included  in  instruction 
by  court  covering  questions  of  express 
warranty   and    implied   warranty   and 
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fraud  and  deceit.  24  App.  468,  469 
(3)  (101  S.  E.  399). 
Wortliless:  Striking  of  plea  in  action 
on  notes  given  for  purchase  price  of 
tractor-engine  alleging  that  plaintiff 
had  promised  that  he  would  remedy 
trouble,  and  that  in  reliance  on  such 


proknise  defendant  had  given  the  notes, 
and  that  the  engine  was  wholly  worth- 
less and  not  suited  for  purposes  for 
which  it  was  bought,  etc.,  was  error. 
21  App.  717  (94  8.  E.  901);  23  App. 
791  (99  8.  E.  541). 


CHAPTER  4. 
Of  Illegal  and  Void  Contracts. 


§  4251.  (§  3666.)  Void  contracts. 

Baseball:  Eelease  by  baseball  club  to 
another  club  of  services  of  ball  player 
under  contract  with  it,  in  considera- 
tion of  certain  sum  of  money,  is  not 
illegal  as  being  opposed  to  public 
policy,  nor  as  amounting  to  contract 
for  involuntary  servitude  of  player. 
147/201    (93  8.  E.   208). 

Burden  of  proof  is  on  party  setting  up 
illegality  of  contract  apparently  legal 
on  its  face  to  show  that  contract  is 
illegal.  14  App.  344  (1)  (80  8.  E. 
731). 

Constitution:  Where  contractor  con- 
structed and  installed  light  and  water 
plant  in  pursuance  of  executory  condi- 
tional contract  of  sale,  and  delivered 
physical  possession  to  municipality, 
right  of  action  to  recover  property 
or  to  enforce  payment  of  contract 
price  by  city  was  necessarily  depend- 
ent upon  agreement  by  which  title 
was  reserved  in  him;  and  that  agree- 
ment, being  contrary  to  constitution, 
was  illegal  and  not  enforceable  in  law 
or  equity.    149/431  (3)  (100  8.  E.  362). 

Oriminal  prosecution:  Negotiable  prom- 
issory note  given  in  whole  or  in  part 
upon  agreement,  express  or  implied,  to 
settle  or  prevent  criminal  prosecution 
is  void,  unless  case  falls  within  some 
express  statute  authorizing  settlement. 
22  App.  433    (1)    (96  8.  E.  269). 

Executory  contract:  Prohibited  con- 
tract, if  executed  will  be  left  to 
stand,  but,  if  executory,  neither  party 
can  enforce  it.  15  App.  555  (1)  (83 
8.  E.   967). 

In  pari  delicto:  Where  parties  are  en- 
gaged in  illegal  transactions,  whether 
malum    prohibitum    or    malum    in    se, 


courts  will  not  grant  relief;  in  such 
cases  rule  is  for  court  to  leave  parties 
where  it  finds  them,  no  matter  whether 
illegality  of  contract  appears  from 
plaintiff's  case  or  is  set  up  by  way 
of  defense.  21  App.  448  (94  8.  E.  644). 
Intoxicating  liquor:  Contract  under 
which  brewing  company  advanced 
money  to  buy  license  for  "near  beer" 
saloon,  was  unenforceable,  where 
consideration  was  that  licensee  should 
handle  such  company's  beer  exclu- 
sively, and  such  beer  was  intoxicat- 
ing and  handling  same  was  violation 
of  Penal  Code,  section  426.  17  App. 
383  (87  8.  E.  159). 

In  suit  by  indorsee  of  note  held  as 
collateral  security  for  open  account 
due  by  indorser  to  indorsee,  amend- 
ment to  plea  which  alleged  that  open 
account  was  for  intoxicating  liquors 
purchased  by  defendant  from  plain- 
tiff, resident  of  another  state,  and  that 
laws  of  Georgia  prohibited  sales  of 
liquor  in  this  8tate,  but  did  not  allege 
that  sale  was  in  this  State,  and  peti- 
tion did  not  show  that  sale  was  in  this 
8tate,  there  was  no  error  in  disallow- 
ing amendment  upon  objection  that  it 
failed  to  show  place  of  contract  of 
sale.     146/634   (1)    (92  8.  E.  56). 

It  was  error  to  exclude  bottles  of 
"Maritana,"  together  with  caps  and 
labels  thereon,  introduced  in  evidence 
by  defendant,  where  labels  contained 
statement,  "Contents  12  oz.  Alcohol 
about  4.25%,"  such  bottles,  together 
with  caps  and  labels,  being  identified 
by  defendant  and  by  manager  for 
plaintiff,  as  being  same  brand  of  goods 
as  those   sued  for,  one   defense   being 
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that  goods  sued  for  were  malt,  *  alco- 
holic, and  intoxicating  liquors,  sale  of 
which  was  in  violation  of  penal  stat- 
utes. 21  App.  264  (2)  (94  S.  E.  282). 
Where  traveling  representative  of 
plaintiff  personally  took  defendant's 
order  for  whiskey  in  Georgia,  and 
whiskey  was  shipped  to  defendant 
from  outside  the  State,  and  at  time 
order  was  given,  defendant  stated  to 
plaintiff's  representative  that  he  was 
buying  whiskey  to  sell  in  Georgia  in 
violation  of  law,  note  for  purchase 
price  was  based  upon  immoral  and 
illegal  consideration  and  could  not  be 
enforced.  18  App.  132  (1)  (88  S.  E. 
901). 

Plaintiff  was  not  entitled  to  recover 
in  action  for  price  of  whiskey  labels 
and  cartons,  which  plaintiff,  company 
of  another  state,  engaged  in  business 
of  selling  whiskey,  sold  to  defendants, 
its  agents  located  in  this  State,  and 
it  appearing  that  contract  for  pur- 
chase of  such  articles  was  made  in 
this  State,  and  that  their  price  was 
part  of  consideration  for  sale  of 
whiskey  therein,  and  that  they  were 
to  be  used  for  single  purpose  of  pro- 
moting sale  of  whiskey  therein,  in  vi- 
olation of  law  of  State.     20  App.  154 

•    (92  S.   E.  772). 

Lewd  house:  Plaintiff  in  bail-trover 
not  entitled  to  recover,  where  his 
right  of  action  depended  upon  an 
immoral  contract.  141/456  (81  S.  E. 
196). 

To  keep  a  lewd  house  is  penal,  and 
any  person  who  knowingly  rents  or 
sells  personal  property  to  be  used  in 
such  a  house  will  not  be  assisted  by 
courts  to  recover  such  property  or  the 
value  thereof;  the  contract,  being  con- 
tra bonos  mores,  will  not  support  an 
action.   18  App.  444  (1)  (89  S.  E.  592). 

Where  electric  piano  was  sold  to 
woman  of  ill  fame  by  dealer  who  knew 
her  to  be  such,  and  knew  that  piano 


was  to  be  used  in  lewd  house  for 
purpose  of  attracting  men  thereto  and 
entertaining  them  therein,  contract 
was  founded  upon  illegal  and  immoral 
consideration,  and  where  such  contract 
was  not  fully  executed,  neither  party 
could  enforce  it.  18  App.  444  (2) 
(89  S.  E.  592). 

Lottery:  No  defense  to  action  for 
breach  of  contract  to  reimburse 
plaintiff  for  money  expended  in  a 
purchase  of  stock  certificates,  that 
the  corporation  was  engaged  in  a 
lottery  enterprise.  144/89  (80  S.  E. 
556).^ 

A  court  of  equity  will  not  enforce 
an  agreement  to  pay  a  capital  prize 
in  a  lottery  or  gift  enterprise.  148/283 
(96  S.   E.  498). 

Contract  under  which  plaintiff  was 
to  write  to  150  persons,  whose  names 
were  furnished  by  defendant,  to  in- 
duce them  to  form  clubs  of  ten,  who 
would  make  cash  purchases  at  defend- 
ant's  place  of  business  and  receive 
from  defendant  vote  coupons,  repre- 
senting amounts  of  their  purchases, 
which  could  be  voted  for  contestants 
for  prizes  furnished  by  plaintiff,  and 
the  lady  receiving  the  highest  number 
of  votes  to  receive  piano  as  prize, 
was  not  a  lottery,  scheme  or  device. 
20  App.  270  (92  S.  E.  1009). 

Parties:  Ordinarily  invalidity  of  void 
contract  may  be  asserted  by  any  per- 
son whose  interest  may  be  affected 
by  its  provisions.  15  App.  663  (1) 
(84  S.  E.  147). 

Petition:  Where  plaintiff's  petition 
plainly  shows  that  his  alleged  cause  of 
action  is  based  upon  the  breach  of 
an  illegal  contract,  general  demurrer 
was  properly  sustained.  18  App.  195 
(89  S.  E.   176). 

Pimch  board:  Contract  here  for  punch 
board  was  not  shown  to  be  based  on 
a  gambling,  immoral  or  illegal  con- 
sideration.   19  App.  481  (91  S.  E.  783). 


§  4252.  (§  3667.)  Attorney's  fees  in  notes. 


Amount:  Not  error  to  charge  here  in 
action  on  note  providing  for  10  per 
cent,  attorney's  fees  that  plaintiff  was 
entitled  to  recover  such  fees  on  any 
amount    which    should    be    found    due 


upon  note.       141/565,  567    (8)    (81   S. 
E.  886). 

Where  note  provided  for  interest 
after  maturity  and  for  attorney's  fees 
on     default,     as    liquidated    damages, 
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and  in  action  on  note  defendant 
pleaded  partial  payment  only,  it  was 
proper  to  charge  that  if  the  jury 
found  against  defendant's  contention, 
they  should  compute  the  attorney's 
fees  on  the  principal  and  interest. 
142/145  (1)    (82  8.  E.  562). 

Where  promissory  note  contains 
agreement  to  pay  all  costs  of  collec- 
tion, including  ten  per  cent,  attorney's 
fees,  the  attorney's  fees  amount  to 
ten  per  cent,  on  principal  and  inter- 
est.    18  App.  194  (3)  (89  S.  E.  154). 

Where  note  provided  that  should 
payee  deem  it  necessary  to  employ  at- 
torney or  should  note  be  placed  in 
hands  of  attorney  after  default  for 
collection,  maker  would  pay  all  fees 
and  costs,  which  fees  and  cost  should 
become  part  of  the  principal  debt,  ^^ 
tition  in  action  on  note  asking  for  10 
j)er  cent,  of  the  principal  and  interest 
as  attorney's  fees  was  not  demurrable 
on  ground  that,  under  the  contract, 
amount  of  attorney 's  fees  sued  for  was 
not  recoverable,  as  under  the  petition 
reasonable  attorney's  fees,  not  exceed- 
ing amount  sued  for,  were  recoverable. 
20  App.  755  (2)  (93  S.  E.  271). 

Note  given  for  stated  sum  as  princi- 
pal, to  bear  interest  after  maturity, 
and  providing  for  payment  of  ten  per 
cent,  as  attorney's  fees  "on  amount 
of  said  debt,"  authorizes  recovery  of 
such  fees  on  amount  of  both  principal 
and  interest.  22  App.  83,  84  (3)  (95 
S.  E.  317). 
Decedent's  estate:  Where  note  given 
by  decedent  provides  for  payment  of 
attorney's  fees,  his  estate  may  be 
made  liable  therefor  in  suit  thereon 
against  administrator  in  which  such 
fees  are  claimed,  after  notice  of  claim 
has  been  served  as  prescribed  by  stat- 
ute. 23  App.  244  (1)  (97  S.  E.  889). 
Evidence:  Court  did  not  err  in  admit- 
ting in  evidence  note  sued  upon  for 
purpose  of  establishing  right  of  plain- 
tiff to  recover  attorney's  fees  therein 
stipulated  for,  since  in  absence  of  plea 
of  non  est  factum  note  was  admissible 
without  proof  of  its  execution.  18 
App.  445  (3)   (89  S.  E.  635). 

Court  did  not  err  in  excluding  evi- 
dence as  to  certain  payment  on  note 
sued  upon,  where  in  plea  of  defendant 
amount  of  principal  and  interest  was 


not  in  dispute,  and  there  was  no  plea 
of  payment,  and  note  provided  for 
payment  of  specific  sum  of  $500  as 
attorney's  fees,  and  only  $450  as  at- 
torney's fees  was  asked  for;  so  that 
any  payment  made  on  principal  and 
interest  could  not  affect  amount  of 
attorney's  fees  recoverable.  18  App. 
445  (4)  (89  S.  E.  635). 
Indorsers  of  a  note  here  held  liable  for 
attorney's  fees  provided  for.  141/578, 
579  (4)  (81  S.  E.  892). 
Judgment:  Where,  in  action  on  note 
conditioned  for  payment  of  attorney's 
fees  if  collected  through  attorney, 
defendant's  unsworn  answer  was 
erroneously  stricken,  error  to  over- 
rule motion  made  during  the  term  to 
vacate  judgment  for  plaintiff  which 
included  attorney's  fees.  14  App.  29 
(2)   (79  S.  E.  905). 

Plaintiff  was  not  entitled  to  judg- 
ment for  attorney's  fees  as  upon  un- 
conditional contract  in  writing.  Id. 
29    (3). 

Judgment  in  case  tried  without  jury 
on  unconditional  written  contract 
providing  for  attorney's  fees  should 
be  in  language  indicating  that  judge 
found  that  written  notice  was  given 
as  required.  17  App.  463  (3)  (87  S. 
E.  701). 

Judgment  here  sufficiently  indicated 
that  judge,  on  admission  in  open 
court,  found  that  written  notice  of 
suit  had  been  given.     Id. 

Mere  improper  inclusion  of  attor- 
ney's fees  in  judgment  on  note  did 
not  render  entire  judgment  void,  where 
it  could  be  purged  of  such  fee  and 
allowed  to  stand  for  principal,  in- 
terest, and  cost.  145/164,  165  (3)  (88 
S.  E.  951). 

Judgment  by  default,  entered  by 
superior  court  as  on  an  unconditional 
contract  in  writing,  wherein  amounts 
for  principal,  interest,  and  attorney's 
fees  are  separately  stated,  will  be  held 
good  as  to  items  for  principal  and  in- 
terest, and  void  as  to  attorney's  fees. 
21  App.  546  (1)   (94  S.  E.  818). 

Where  Supreme  Court  specifically 
held  that  original  judgment  in  instant 
case  was  rendered  by  court,  without 
intervention  of  jury,  for  principal,  in- 
terest, and  attorney's  fees,  on  theory 
that  obligation  to  pay  attorney's  fees 
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was  unconditional,  and  that  portion 
of  judgment  so  separately  rendered 
for  attorney's  fees  was  illegal,  ques- 
tion is  res  judicata,  and  judgment 
could  not  be  subsequently  amended  so 
as  to  have  contrary  meaning  and  carry 
different  legal  import.  21  App.  619  (2) 
(94  S.  E.  835). 

In  suit  on  note  providing  for  pay- 
ment of  attorney's  fees  in  addition  to 
principal  and  interest,  court  is  with- 
out jurisdiction  to  include  in  judgment, 
as  rendered  on  unconditional  contract 
in  writing,  any  amount  for  attorney's 
fee;  but  where  items  of  principal,  in- 
terest and  attorney's  fees  are  sepa- 
rately stated  in  judgment,  in  proper 
case  plaintiff  may  be  enjoined  from 
enforcing  so  much  of  the  judgment  as 
embraces  item  of  attorney's  fees,  leav- 
ing it  to  be  enforced  for  the  principal 
and  interest.  146/127  (2)  (90  8.  B. 
958). 
Jury:  Judgment  can  not  be  rendered  for 
attorney's  fees  without  intervention  of 
jury  on  note  providing  for  such  fees. 
143/394  (85  S.  E.  104). 

Where  petition,  in  action  on  note 
providing  for  attorney's  fees,  alleges 
that  required  written  notice  has  been 
given,  and  no  defense  has  been  filed 
or  denial  of  notice  made,  judgment 
may  be  rendered  for  fees  without 
jur^  trial.     16  App.  466  (3)   (85  S.  E. 

679). 
Notice:     Not  necessary   to   attach   copy 
of    notice    to    petition    which    alleges 
that  notice  has  been  given.       140/603 
(3)   (79  S.  E.  540). 

Allegations  that  plaintiff  had  caused 
to  be  served  upon  defendants  a  writ- 
ten notice  of  intention  to  bring  suit 
"to  this  term  of  this  court  and  to 
claim  attorney's  fees  in  accordance 
with  terms  of  said  original  note,  to- 
gether with  prayer  for  recovery  of 
such  attorney's  fees,  was  sufficient 
notice  of  intention  to  sue  on  original 
note  and  to  seek  recovery  of  attor- 
ney's fees  according  to  its  terms. 
140/653,  654   (4)    (79  S.  E.  539). 

Unsigned  notice  of  intent  to  sue, 
which  was  served  on  one  defendant, 
in  connection  with  properly  signed 
notices,  which  were  served  on  other 
defendants,  was  properly  admitted  in 
evidence  in  action  against  a  corpora- 


tion as  principal  and  two  individuals 
as  sureties  on  note  providing  for  at- 
torney's fees.  141/578  (2)  (81  S.  E. 
892). 

Though  carbon  copy  offered  in  evi- 
dence differed  in  material  resx)ect8 
from  the  notice  actually  served  on 
defendant  to  fix  liability  for  attor- 
ney's fees  in  action  on  note  did  not 
render  such  copy  objectionable  as 
immaterial  and  irrelevant.  141/840 
(82  S.  E.  246). 

Where  note  secured  by  deed  pro- 
vided for  attorney's  fees,  filing  of 
petition  by  debtor's  administrator  to 
marshal  assets  and  the  order  thereon 
did  not  prevent  creditor  from  includ- 
ing attorney's  fees  in  his  suit.  143/ 
347   (2)    (85  S.  E.  190). 

Obligation  in  note  to  pay  attorney's 
fees  is  unenforceable  unless  maker 
after  receiving  notice  of  intention  to 
sue  fails  to  pay  debt  on  or  before 
return  date.     143/394   (85  S.  E.  104). 

This  section  does  not  authorize  re- 
covery of  attorney's  fees  on  note 
which  contains  no  provision  therefor, 
though  notice  of  intention  to  sue  was 
given.     143/736  (2)   (85  S.  E.  881). 

^Service  of  notice  of  claim  for  at- 
torney's fees  on  person  who  signed 
notes  sued  on  as  secretary  and  treas- 
urer of  defendant  corporation  was 
proper,  where  corporation  admitted 
his  authority  to  sign  notes.  144/114 
(2)    (86  S.  E.  223). 

In  absence  of  demurrer,  statement 
in  petition  that  defendants  had  been 
notified  of  suit  in  writing,  ten  days 
before  filing  same,  construed  in  con- 
nection with  allegation  that  defend- 
ants in  their  note,  copy  of  which 
was  attached  to  petition,  promised  to 
pay  certain  attorney's  fees,  was  suf- 
ficient basis  for  recovery  of  such 
fees.     13  App.  119  (2)   (78  S.  E.  862). 

Notice  by  letter  of  claim  for  at- 
torney's fees  is  sufficient,  if  letter  con- 
veys such  notice  as  is  required  by 
law  and  is  timely  received  by  defend- 
ant; not  necessary  to  state  in  peti- 
tion how  notice  was  served.  13  App. 
309,  310  (5)   (79  S.  E.  165). 

A  note  stipulating  for  attorney's 
fees  is  conditioned  upon  proof  that 
the  maker  was  served  with  notice  as 
required    by    this    section,    and    such 
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fees  can  not  be  recovered  unless  an- 
swer of  defendant  or  testimony  shows 
that  notice  was  given.  13  App.  547 
(1)  (79  8.  E.  180);  142/48  (1,  2),  (82 
S.  E.  441);  17  App.  75  (1)  (86  8.  E. 
279). 

Though  suit  be  in  default,  it  is 
error,  in  absence  of  proof  of  notice, 
to  enter  judgment  for  fees.  13  App. 
547    (2)    (79   S.   E.   180). 

Defendant's  unsworn  denial  in  suit 
on  note  conditioned  for  payment  of 
attorney's  fees,  if  collected  through 
attorney,  that  statutory  notice  has 
been  given  is  sufficient.  14  App.  29 
(1)   (79  8.  E.  905). 

Notice  given  here  to  recover  attor- 
ney's fees  on  note  sufficiently  com- 
plied with  this  section.  14  App.  80 
(80  8.  E.  301). 

Allegation  that  in  terms  of  law 
petitioner  gave  notice  of  intention 
to  sue  unless  note  was  paid,  and  that 
defendant  failed  to  pay,  was  suffi- 
cient, in  absence  of  special  demurrer, 
to  authorize  introduction  of  proof  au- 
thorizing recovery  of  attorney's  fees. 
14  App.  293  (2)  (80  8.  E.  69ft). 

Pact  that  carbon  copy  of  notice 
served  differed  in  certain  immaterial 
respects  from  notice  actually  served 
did  not  render  such  copy  objection- 
able as  immaterial  and  irrelevant. 
141/840    (82   8.  E.   246). 

Notice  stating  that  notes  to  be  sued 
on  are  in  favor  of  Mrs.  C.  H.  B. 
sufficiently  indicated  legal  holder  of 
note  to  authorize  recovery  of  such 
fees  in  suit  by  Mrs.  C.  H.  B.,  wherein 
it  appears  that  she  was  original 
payee.     14  App.  300  (80  8.  E.  723). 

Eecovery  of  attorney's  fees  pro- 
vided for  in  note  can  not  be  had  in 
action  thereon,  where  plaintiff  does 
not  give  written  notice  of  intention 
to  sue.  14  App.  329  (1)  (80  8.  E. 
913). 

Under  section  5662,  allegation  of 
petition  that  notice  required  by  this 
section  has  been  given  will  be  taken 
as  true,  where  no  defense  is  filed. 
Id.  329  (2). 

Judgment  should  indicate  that  judge 
has  found  that  written  notice  has  been 
given,  though  petition  alleged  giving 
of  notice,  and  no  defense  is  made.  Id. 
329   (4). 


Where  notice  has  been  given, 
holder's  right  to  recover  attorney's 
fees  becomes  vested.    Id.  329  (6). 

Where  notice  to  fix  attorney's  fees 
indicates  that  suit  is  to  be  brought 
by  holder,  it  is  not  rendered  inef- 
fectual by  amended  petition  naming 
assignor  as  plaintiff  suing  for  hold- 
er's use.  15  App.  133,  134  (2)  (82  8. 
E.   772). 

Notice  was  sufficient  where  it 
named  term  preceding  term  to  which 
suit  was  returnable,  though  petitiou 
was  filed  at  term  named.  Id.  133, 
134   (3). 

In  absence  of  evidence  that  notice 
of  intention  to  sue  was  given  it  was 
error  to  direct  verdict  for  plaintiff 
for  attorney's  fees.  15  App.  650  (2) 
(84  8.  E.  151). 

Where  notice  had  been  served 
plaintiff's  right  to  recover  attorney's 
fees  was  not  affected  by  appointment 
of  receivers  for  debtor  after  service 
of  notice  or  by  want  of  notice  to 
them.  15  App.  778  (2)  (84  8.  E. 
222). 

Direction  of  verdict  for  attorney's 
fees  was  error,  where  there  was  no 
evidence  tending  to  show  legal  no- 
tice, and  petition  alleged,  and  defend- 
ant expressly  denied,  notice.  17  App. 
425  (2)   (87  8.  E.  602). 

Where  plaintiff  in  justice's  court 
sues  on  note  and  summons  is  silent 
as  to  giving  of  notice  specified  in  this 
section,  suit  is  not  to  be  construed, 
in  determining  jurisdiction  of  justice, 
as  suit  for  attorney's  fees,  though 
petition  attached  to  summons  asks 
attorney's  fees.  17  App.  450  (1)  (87 
8.  E.  679). 

Notice  signed  by  one  as  attorney 
for  estate  and  stating  that  he  held  for 
collection  certain  notes  and  that  suit 
would  be  brought  by  him  as  attorney, 
sufficiently  disclosed  who  was  holder, 
who  intended  to  sue,  and  to  whom 
payment  should  be  made,  to  enable 
defendant  to  make  payment  and  re- 
lieve himself  from  liability  for  at- 
torneys' fees,  where  suit  was  brought 
by  executors.  17  App.  463  (2)  (87 
8.  E.  701). 

That  part  of  judgment  which  in- 
cluded attorney's  fees  was  void  and 
open    to    attack    under    section    5957, 
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where  it  appeared  that  notice  of  in- 
tent to  include  such  fees  failed  to 
state  name  of  holder  of  note.  17 
App.  517   (87  S.  E.  770). 

Where  defendant  not  served  at 
term  at  which  x)etition  with  process 
attached  was  filed  was  served,  pur- 
suant to  order  of  court,  at  next  term, 
this  section  was  substantially  com- 
plied with,  where  notice  stated  that 
suit  would  be  filed  at  that  term  of 
court.  17  App.  711  (1)  (88  S.  E. 
211). 

In  absence  of  afiBrmative  statement 
to  contrary  in  record,  reviewing  court 
must  presume  that  all  necessary  legal 
steps  were  taken,  and  therefore  that 
there  was  proper  proof  of  notice  requi- 
site to  bind  defendant  for  attorney's 
fees.       18  App.  126  (1)  (88  S.  E.  909). 

Proof  that  carbon  originals  of  no- 
tices to  bind  for  attorney's  fees,  after 
being  registered,  were  deposited  in  the 
United  States  mail,  addressed  to  each 
of  two  defendants,  and  that  plaintiff's 
attorney  received  from  each  a  regis- 
try receipt,  dated  more  than  ten  days 
before  last  return  day  for  term  of 
court  to  which  suit  was  brought,  was 
sufficient  to  show  that  defendants  had 
received  due  and  timely  notice  of  claim 
for  attorney's  fees.  18  App.  181  (3) 
(89  S.  E.  177). 

Terms  of  this  section  were  not  com- 
plied with  where  attached  to  summons 
issued  from  municipal  court  of  At- 
lanta was  paper  purporting  to  be  in 
compliance  with  section,  and  copy  of 
the  summons,  with  this  paper,  was 
served  on  defendant.  18  App.  284, 
285  (1,  2)   (89  S.  E.  459). 

Where  in  suit  on  note  it  is  sought 
to  recover,  in  addition  to  principal  and 
interest,  certain  jyer  centum  thereon  as 
attorney's  fees  for  collection,  as  pro- 
vided for  in  note,  and  it  appears  from 
petition  that  notice  of  intention  to 
bring  suit  has  been  given,  and  no  de- 
fense interposed,  averment  as  to  giv- 
ing of  notice  will  be  held  to  have  been 
admitted,  and  no  proof  other  than  im- 
plied admission  is  necessary  to  au- 
thorize recovery  of  such  fees.  18  App. 
586   (2)    (89  S.  E.  1103). 

Whore  jury  did  not  find  attorney's 
fc'08,  plaintiff  in  error  can  not  complain 


as  to  form  of  notice  therefor.  19  App. 
42,  44   (10)    (90  S.  E.  984). 

Where  notice  as  to  intention  to  sue 
in  city  court  for  attorney's  fees  has 
been  given  as  required  by  this  section, 
such  fees  may  be  recovered  in  an  ac- 
tion in  that  court,  although  at  time  of 
giving  of  notice  suit  was  pending  in 
superior  court  of  county  on  same  note, 
latter  suit  being  dismissed  after  giv- 
ing of  notice  that  action  would  be 
brought  in  city  court.  19  App.  69,  70 
(3)   (90  8.  E.  1033). 

Amendment  adding  payee  of  notes  as 
plaintiff,  suing  for  use  of  original 
plaintiffs,  did  not  render  ineffectual 
the  notice  given  by  the  original  plain- 
tiffs for  purpose  of  recovering  attor- 
ney's fees.  19  App.  133,  134  (2)  (91 
S.  E.  254). 

Where,  in  suit  on  note  in  city  court 
of  Atlanta,  petition  recites  giving  of 
statutory  notice  for  collection  of  attor- 
ney's  fees,  and  case  is  in  default, 
judge  may,  without  further  proof  than 
admission  implied  by  failure  of  de- 
fendant to  answer,  direct  verdict  in 
favor  of  plaintiff  for  amount  sued  for. 

19  App.  471  (1)   (91  S.  E.  788). 
Statutory    requirements    were    com- 
plied with  here,  notwithstanding  omis- 
sion of  word  "iuit"  from  statement 

that   '*we   will    institute   on 

same  in  the  superior  court  Stewart 
county,  returnable  to  April  term, 
1915."  19  App.  809  (1)  (92  S.  E.  286.) 

Where  notice  is  given  of  intention 
to  sue  on  note  providing  for  attorney's 
fees,  and  suit  is  not  filed  until  last 
return  day  of  term  of  court  specified 
in  notice,  tender  of  principal  and  in- 
terest upon  note  on  that  day,  and  after 
suit  has  been  filed,  will  not  relieve 
debtor  from  obligation  to  pay  attor- 
nev's  fees.  20  App.  348  (2)  (93  S.  E. 
43). 

Fact  that  maker  of  note  payable  to 
and  indorsed  by  maker  was  not  given 
notice  as  to  attorney's  fees  required 
by  this  section,  and  was  not  sued  with 
other  indorsers  of  note,  was  no  reason 
why  judgment  for  such  fees  should  not 
be  rendered  against  the  indorsers  who 
were  served  with  such  notice  and  sued. 

20  App.  576  (1)   (93  S.  E.  173). 
Although    defendant    denied   having 

received  statutory  notice  necessary  to 
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bind  it  for  payment  of  attorney's  fees, 
and  although  giving  of  such  notice  was 
not  shown  by  the  proof,  conduct  of 
counsel  for  defendant,  upon  the  trial, 
in  failing  to  notify  court  that  issue 
as  to  attorney's  fees  was  contested, 
when  he  knew  that  court  was  under 
impression  that  there  was  no  contest, 
estopped  him  from  raising  the  ques- 
tion thereafter.  20  App.  695,  696  (3) 
(93  S.  E.  279). 

Allegation  that  defendant  "has  been 
notified  of  this  suit,  and  if  same  is 
not  paid  by  30  day  of  March,  1916, 
10  per  cent,  attorney's  fees  will  be 
due,"  is  insufficient  to  show  that  be- 
fore suit  defendant  was  given  notice 
in  writing  of  intention  to  sue  and  of 
term  of  court  to  which  suit  would  be 
brought,  where  suit  is  brought  on  note, 
for  principal,  interest,  and  attorney's 
fees.     20  App.  701  (1)   (93  S.  E.  253). 

Where  answer  denied  allegation  that 
notice  for  attorney's  fees  was  given, 
and  no  proof  of  giving  of  such  notice 
was  made,  it  was  error  to  direct  ver- 
dict including  such  fees.  21  App.  43 
(2)   (93  S.  E.  524). 

It  was  not  error  for  court,  in  money- 
rule  proceeding,  to  admit  in  evidence 
justice's  court  executions  each  for 
$100  principal,  besides  interest  and 
attorney's  fees,  where  it  was  also 
shown  that  summons  from  justice's 
court  in  which  they  were  obtained 
failed  to  state  giving  of  notice  for 
attorney's  fees,  where  it  was  also 
the  executions  had  entered  thereon, 
"The  attorney's  fees  shown  in  within 
fi.  fa.  not  having  been  used  for,  the 
same  are  hereby  disclaimed  and  written 
off."     21  App.  270  (1)   (94  S.  E.  288). 

Where  justice's  court  summons  is 
silent  as  to  giving  ten  days'  notice  of 
intention  to  sue  for  attorney's  fees, 
suit  can  not  be  treated  as  claiming 
such  fees,  and  justice 's  court  has  juris- 
diction of  cause  if  amount  of  stated 
principal  sued  for  be  within  $100,  and 
can  render  legal  judgment  therefor,  with 
interest.  21  App.  270  (1)  (94  3.  E. 
288). 

Contention  that  judgment  for  attor- 
ney's fees  obtained  in  1909  should  be 
sustained  upon  assumption  of  its  va- 
lidity, for  reason  that  it  does  not  ap- 
pear from  agreed  statement  of  facts 


whether  note  sued  oa  was  executed 
before  or  after  Georgia  Laws  1890-1, 
p.  221,  is  not  sound,  such  statement 
showing  that  statutory  notice  had  been 
given  and  fhat  no  denial  thereof  had 
been  made.  21  App.  546  (2)  (94  8.  E. 
818). 

Where  return  day  for  filing  suits  in 
a  court  is  the  fifteenth  of  the  month, 
and  petition  is  filed  on  that  day,  no- 
tice to  bind  for  attorney's  fees,  served 
on  the  fifth  of  the  same  month,  is 
served  "ten  days  before  suit  is 
brought."  21  App.  466  (94  8.  E. 
657). 

Where  maker  of  note  containing  pro- 
vision for  attorney's  fees  dies  and  ad- 
ministrator is  appointed,  and  statutory 
notice  of  intention  to  sue  thereon  for 
principal,  interest,  and  attorney's  fees 
is  given  to  the  administrator,  and  such 
a  suit  is  brought,  plaintiff  is  entitled 
to  judgment  for  attorney's  fees  in  ad- 
dition to  principal  and  interest.  21 
App.  727  (2)  (94  8.  E.  899). 

It  was  error  for  court,  at  term  sub- 
sequent to  that  at  which  was  rendered 
judgment  striking  answers,  to  modify 
that  judgment  by  declaring  that  it 
should  not  be  enforced  in  so  far  as  it 
struck  denial  of  service  of  notice  of 
claim  for  attorney's  fees;  as  modifica- 
tion was  not  objected  to  by  plaintiff, 
and  as  it  was  for  benefit  of  defend- 
ants, and  as  plaintiff  submitted  proof 
of  service  of  notice,  defendants  were 
not  injured  thereby.  22  App.  558  (1) 
(96  8.  E.  444).  See  149/72  (99  8.  E. 
121). 

On  trial  of  issue  of  service  of  notice 
for  collection  of  attorney's  fees  court 
did  not  err  in  rendering  judgment  for 
plaintiff,  for  principal,  interest,  and 
attorney's  fees  separately,  where  there 
was  ample  proof  submitted  by  plaintiff 
to  warrant  such  judgment  and  no  evi- 
dence was  introduced  by  defendant. 
23  App.  622,  623  (2)  (99  8.  E.  141). 
Kea  alleging  that  notice  required  for 
recovery  of  attorney's  fees  had  not 
been  given  was  good,  though  not  veri- 
fied. 142/48  (3-a)  (82  8.  E.  441);  13 
App.  547  (79  8.  E.  180);  17  App.  75 
(1)   (86  8.  E.  279). 

Plea  denying  indebtedness  in  amount 
claimed  and  alleging  that  notice  re- 
quired for  recovery  of  attorney's  fees 
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had  not  bee»r  given,  and  that  defend- 
ant was  a  minor  when  he  executed  the 
note,  need  not  be  sworn  to  where  peti- 
tion is  not  verified.  142/48  (3)  (82 
S.  E.  441). 

Striking  of  plea  denying  indebted- 
ness for  attorney 's  fees  and  that  plain- 
tiff had  given  statutory  notice  was 
harmless,  where  defendant  was  per- 
mitted to  introduce  evidence  on  such 
issue,  and  such  issue  was  submitted  to 
jury.     17  App.  443  (87  8.  E.  607). 

§  4253.  (§  3668.)  Contracts  against  public  policy. 


Surety  on  promissory  note  providing  for 
payment  of  attorney's  fees  is  ordina- 
rily liable  therefor.  19  App.  148  (3) 
(91  S.  E.  235). 

Usury:  Stipulation  for  recovery  of  ten 
per  cent,  as  attorney's  fees,  in  note 
payable  to  national  bank,  is  not  usu- 
rious and  unforceable,  but  may  be 
enforced  when  provisions  of  law  as  to 
notice  are  complied  with.  22  App.  58, 
59  (6)    (95  S.  E.  381). 


Administrator:  Agreement  to  convey 
on  stipulated  terms,  and  go  through 
the  form  of  a  public  sale  to  con- 
summate a  previous  agreement,  would 
be  contrary  to  public  policy  and  un- 
enforceable. 141/419,  420  (6)  (81  S. 
E.  196);  145/475  (1-a)   (89  S.  E.  573). 

Corporation  assets:  Agreement  between 
one  of  several  stockholders  and  retir- 
ing stockholder  to  divide  corporate  as- 
sets is  contra  bonos  mores  and  fraudu- 
lent as  to  creditors.  15  App.  555  (2) 
(83  S.  E.  967). 

Evidence  here  showed  that  basis  of 
plaintiff's  suit  was  illegal  agreement 
between  one  of  several  stockholders 
and  retiring  stockholder  to  divide  cor- 
porate  assets.     Id. 

Criminal  prosecution:  Conveyance  of 
property  to  secure  release  of  person 
imprisoned  under  warrant  issued 
principally  to  enforce  collection  of  a 
debt  was  void.  143/143  (1)  (84  S.  E. 
549). 

Freight  rate:  Contract  for  rate  differ- 
ent from  that  published  for  interstate 
shipments  is  void.  14  App.  716,  717 
(2)   (82  S.  E.  318). 

Immoral  purpose:  Mere  knowledge  of 
lender,  without  participation  in  illegal 
transaction,  that  money  is  to  be  used 
for  illegal  or  immoral  purpose,  will 
not  prevent  recovery  of  money.  16 
App.  7  (1)    (84  S.  E.  222). 

jtiBtice  of  peace:  Contract  made  by 
justice  of  i)eace  with  one  claiming 
indebtedness  from  many  persons  on 
account,  that  latter  will  turn  over 
accounts  to  former  for  suit,  upon  un- 
derstanding that  neither  justice  nor 
constables  will  hold  plaintiff  liable 
for  costs,  is  opposed  to  public  policy. 
145/539  (1)  (89  8.  E.  514). 


Lewd  house:  That  houses  on  which 
loan  is  made  to  obtain  money  for  im- 
proving them  are  to  be  used  for  ille- 
gal purposes  does  not  destroy  consid- 
eration of  loan.  16  App.  7  (1)  (84 
S.  E.  222). 

Where  owner  of  house  and  lot  sells 
same  to  one  who  intends  to  use  it  for 
purpose  of  maintaining  it  as  a  house 
of  prostitution,  and  the  vendor  knows 
purpose  for  which  it  is  bought,  and 
use  for  which  it  is  to  be  put,  notes 
taken  for  purchase  money  will  be  based 
upon  illegal  and  immoral  considera- 
tion, and  will  be  unenforceable  in 
hands  of  first  taker  or  his  transferee. 
149/72  (2)  (99  S.  E.  121);  23  App. 
724   (99  S.  K.  387). 

Punch,  board:  Contract  here  for  punch 
board  was  not  shown  to  be  based  on 
a  gambling,  immoral  or  illegal  consid- 
eration.    19  App.  481    (91  8.  E.  783). 

Railroad:  Provision  in  contract  leasing 
portion  of  railroad  right  of  way  as 
pasture  for  live  stock  that  tenant 
would  save  and  hold  harmless  the  com- 
pany from  all  damage  or  liability  that 
might  arise  from  destruction  or  injury 
of  any  building  or  personal  property 
from  any  cause  whatever,  whether 
same  should  be  attributed  to  negli- 
gence of  employes  of  company  or  not, 
where  such  damage  or  liability  was 
caused  or  increased  by  reason  of  use 
of  the  premises,  was  not  void  as  con- 
trary to  public  policy.  22  App.  1  (95 
8.  E.  368). 

Railroad  depot:  Contract  by  railroad 
company  to  locate  station  at  given 
point  is  not  per  se  void;  contract  is 
enforceable  unless  shown  that  there 
is  such  a  confiict  between  railroad 
company's    duties    to    public    and    its 
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duties   under   the   contract   that   it   is 
imjwssible   to   discharge   former   with- 
out abandoning  the  latter.       13  App. 
357,  358  (6)   (79  S.  E.  187). 
Bestralnt  of  trade: 

Corporate  stock:  Contract  under 
which  stock  in  railroad  company 
was  transferred  to  trustee  to  whom 
mortgage  given  to  secure  bond  of 
corporate  owner  of  stock  was  exe- 
cuted, right  to  vote  stock  being 
retained  by  owner,  was  not  invalid 
as  in  restraint  of  trade.  144/665, 
668  (8)  (87  S.  E.  897). 
Evidence:  Where  true  meaning  of 
contract  in  restraint  of  trade  is 
equivocal,  circumstances  existing 
when  contract  was  made,  as  well  as 
existence  of  custom  so  well  known 
that  parties  must  have  contracted 
with  intention  that  it  would  apply 
to  their  contract,  may  be  shown  by 
parol  evidence.  149/200  (1)  (99  S. 
E.  615).^ 
Intention:  Contracts  in  restraint  of 
trade  must  be  reasonably  construed, 
and  when  intention  of  parties  is  as- 
certained it  must  be  effectuated. 
149/200  (1)  (99  8.  E.  615). 
Be-entering  same  business:  Contract 
binding  seller  not  to  engage  in  same 
business  in  same  city  for  three  years 
was  not  void  as  in  restraint  of  trade 
or  unreasonable.  143/18  (2)  (84  8. 
E.  63). 
Befraln  from  business:  Provision  in 
contract  of  sale  of  corporate  stock 
obligating  seller  not  to  engage  in 
competitive  business  in.  limited  ter- 
ritory for  five  years,  was  not  in- 
valid as  being  in  general  restraint 
of  trade;  nor  was  limitation  unrea- 
sonable. 141/613  (1)  (81  8.  E.  852). 
Agreement  in  restraint  of  trade, 
ancillary  to  contract  of  employment, 
supported  by  valuable  consideration, 

§  4254.  (§  3669.)  Fraud. 

Diligence:  True  statement  by  plaintiff's 
agent  in  procuring  note  does  not  con- 
stitute fraud,  though  agent  did  not 
fully  state  contents  of  note,  where 
defendant  is  able  to  read  and  there 
is  no  reason  why  he  should  have  re- 
posed special  confidence  in  the  agent, 
and    no    exigency    compelled    him    to 


Bestralnt  of  trade — continued. 

and  limited  as  to  both  time  and 
territory,  and  not  otherwise  unrea- 
sonable, is  enforceable.  148/500  (1) 
(97  8.  E.  66). 

If  consideration  for  agreement  in 
restraint  of  trade,  ancillary  to  con- 
tract of  employment,  and  limited  as 
to  both  time  and  territory,  be  legal, 
it  is  sufficient;  adequacy  of  consid- 
eration is  matter  to  be   determined 
by  parties.     148/500    (2)    (97   8.   E. 
66). 
Sunday:       Where  one,  in  pursuance  of 
work    of    ordinary    calling,    hires    to 
another     on     8unday     a     conveyance 
which  is    used    on    that    day,    subse- 
quent promise  by  user  to  pay  for  con- 
veyance,    made     on     a    secular     day, 
without    any    new    consideration,    will 
not    support    action    either    for    sum 
agreed    upon    or    upon    account    for 
value   of   hire.     13   App.   437    (2)    (79 
8.  E.  357). 

That  contract  was  executed  on 
Sunday  was  immaterial,  where  plain- 
tiff broker  recovered  on  quantum 
meruit  or  implied  contract  to  pay  for 
his  services.  15  App.  735  (3)  (84  8. 
E.  201). 

Note  signed  on  Sunday,  but  not 
delivered  on  that  day,  is  not  contract 
made  on  Sunday.  16  App.  651  (85  8. 
E.  941). 

Where  principal  maker  of  note 
made  on  Sunday  procures  signature 
of  surety  and  delivers  note  on  week 
dav,  he  ratifies  same.  16  App.  651 
(85  8.  E.  941). 

Plea  that  note  was  signed  on  Sun- 
day, and  therefore  void,  was  without 
merit,  where  the  note  bore  date  of 
June  14,  1912,  which  was  on  Friday, 
and  it  was  not  shown  that  the  note 
was  made  on  a  different  date.  18  App. 
73  (3)   (88  8.  E.  918). 


haste  in  executing  the  note.     13  App. 
346  (2)   (79  8.  E.  211). 

Wrongful  conduct  of  scrivener,  who 
did  not  write  contract  as  instructed, 
will  not  relieve  party  who  directed  its 
preparation,  but  who  failed,  through 
his  own  negligence,  to  read  it  before 
sending  it  to  the  other  party,  who  in 
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good  faith  accepted  it  and  acted  upon 
it.     146/139    (1)    (90  S.   E.   855). 

Where  terms,  stipulations,  and  con- 
ditions of  oil  and  gas  leases  were 
clear  and  certain,  and  lessor  was  man 
of  ordinary  intelligence,  able  to  read, 
and  understood  all  terms  of  leases, 
petition  by  him  against  lessee  praying 
cancellation  of  leases  on  ground  of 
fraud  in  procuring  them  and  in  mis- 
representing terms  thereof,  was  subject 
to  general  demurrer.  148/689  (98  8. 
E.  263). 

If  as  matter  of  fact  one  signing  con- 
tract could  not  read  instrument  as 
written  by  agent  of  other  party,  and 
if  agent,  when  she  stated  she  could 
not  read  it,  agreed  to  read  it  to  her 
and  pretended  to  do  so,  but  in  reading 
he  so  varied  terms  of  writing  that  as 
read  orally  writing  varied  materially 
from  oral  reading,  a  fraud  was  prac- 
tised which  signer  could  set  up  as  de- 
fense to  enforcement  of  writing.  149/ 
737   (1)    (101  S.  E.  792). 

Where  no  sufficient  allegation  as  to 
an  emergency  was  made  to  excuse  de- 
fendant's failure  to  read  contract, 
court  did  not  err  in  striking  part  of 
plea  relating  to  his  failure  to  read  it. 
19  App.  166   (2)   (91  8.  E.  246). 

Fraud  which  would  relieve  a  party 
who  can  read  must  be  fraud  which 
prevents  him  from  reading.  20  App. 
123  (92  S.  E.  893). 

One  who  signs  instrument  written 
by  opposite  party  at  interest  therein, 
without  reading  it  when  he  is  capable 
of  doing  so,  can  not  afterwards  set  up 
fraud  in  the  procurement  of  his  signa- 
ture, when  no  trick  or  artifice  was 
resorted  to  for  purpose  of  inducing  him 
to  sign,  and  it  was  not  signed  under 
emergency  requiring  haste.  20  App. 
766  (1)   (93  8.  E.  233). 

Where  account  is  stated  by  creditor, 
and  debtor  gives  his  promissory  note 
in  settlement,  and  is  grossly  negligent 
in  failing  to  inform  himself  as  to  ele- 
ments of  account,  he  will  not  be  al- 
lowed to  plead,  as  a  defense  to  action 
upon  the  note,  that  certain  items  in 
the  account  for  which  he  was  not 
legally  liable  were  fraudulently  placed 
therein,  where  his  plea  does  not  show 
that  any  trick  or  artifice  was  used  to 
prevent     him     from     discovering     the 


fraud.     21    App.    100    (1)     (93    8.    E. 
1023). 

Where  agent  sold  guano  to  one  who 
could  neither  read  nor  write,  and  af- 
terward went  to  home  of  purchaser 
whom  he  told  that  he  had  come  to  get 
his  signature  to  "the  guano  note," 
and  thus  secured  purchaser's  mark  to 
a  note  in  which  was  embraced  a  mort- 
gage on  the  crop,  of  which  latter  fact 
agent  did  not  apprise  the  purchaser, 
there  was  such  a  fraud  as,  whed  prop- 
erly pleaded  and  proved,  would  relieve 
purchaser  of  liability  under  the  mort- 
gage, it  not  appearing  that  there  was 
any  third  person  present  who  could 
read  and  write  and  the  purchaser  be- 
ing compelled  to  rely  upon  representa- 
tions of  agent.  21  App.  282  (1)  (94 
8.  E.  310). 

Where  one  who  can  read  signs  con- 
tract without  apprising  himself  of  con- 
tents, otherwise  and  by  accepting  rep- 
resentations made  by  opposite  party, 
with  whom  there  exists  no  fiduciary  or 
confidential  relation,  he  can  not  de- 
fend on  ground  that  contract  does  not 
contain  contract  actually  made,  unless 
it  should  appear  that  at  the  time  he 
signed  it  some  such  emergency  existed 
as  would  excuse  his  failure  to  read  it, 
or  that  his  failure  to  read  it  was 
brought  about  by  some  misleading  arti- 
fice or  device  perpetrated  by  opposite 
party,  amounting  to  actual  fraud,  such 
as  would  reasonably  prevent  him  from 
reading  it.  21  App.  512  (2)  (94  8.  E. 
892). 

One  able  to  read,  who  executed  writ- 
ten contract  without  reading  it,  can 
not  avoid  liability  thereon  because  he 
signed  without  knowing  contents  of 
contract,  when  his  so  doing  was  not 
induced  by  any  action  or  representa- 
tion amounting  to  fraud  on  part  of 
person  with  whom  he  was  dealing.  21 
App.  580  (94  8.  E.  896). 

Plea  in  action  on  note  given  for  pur- 
chase price  of  certain  goods  that  at 
time  goods  were  shipped  the  seller  sent 
the  note  to  a  certain  bank,  and  de- 
fendant had  to  sign  same  and  pay 
amounts  named  before  he  could  in- 
8i)ect  the  goods,  and  did  not  have  op- 
portunity of  fully  examining  said  note, 
set  up  nothing  in  way  of  evidence.  21 
App.  634,  636  (1-a)  (94  8.  E.  897). 
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Plea  not  showing  that  when  contract 
was  signed  there  was  such  an  emer- 
gency as  would  excuse  defendant  from 
reading  it,  nor  showing  any  confiden- 
tial or  fiduciary  relation  between  the 
parties,  nor  that  failure  of  defendant 
to  read  contract  was  brought  about  by 
any  misleading  artifice  or  device 
amounting  to  fraud,  demurrer  thereto 
was  erroneously  overruled.  21  App. 
634,  635  (la)  (94  S.  E.  897). 

Where  only  evidence  submitted  by 
defendant  in  suit  for  sum  alleged  to 
be  due  upon  plain  and  unambiguous 
contract  in  writing  was  to  effect  that 
he  was  ignorant  and  did  not  read  the 
contract,  that  nature  of  contract  was 
misrepresented  and  he  thought  he  was 
signing  entirely  different  contract,  but 
nothing  was  done  to  prevent  him  from 
reading  it  or  having  it  read  to  him, 
not  error  to  direct  verdict  against  him 
for  amount  appearing  to  be  due  under 
contract.  23  App.  273  (1)  (97  S.  E. 
869). 

One  able  to  read,  who  executed  writ- 
ten contract  without  reading  it,  can 
not  avoid  liability  thereon  because  he 
signed  without  knowing  contents  of 
contract,  when  his  so  doing  was  not 
induced  by  any  action  or  representa- 
tion amounting  to  fraud  on  part  of 
person  with  whom  he  was  dealing.  24 
App.  244  (1)   (100  8.  E.  573). 

Eyldence:  Where  defendant  relied  upon 
plea  of  fraudulent  representations  by 
plaintiff  ^s  agent,  in  procuring  him  to 
sign  contract,  but  the  evidence  wholly 
failed  to  sustain  such  plea,  verdict  for 
plaintiff  was  demanded.  18  Apj).  74 
(3)    (88  8.  E.  909). 

In  pari  delicto:  Court  did  not  err,  in 
action  on  due  bill  payable  to  plaintiff, 
which  defendants  contended  was  for 
money  due  to  plaintiff's  husband  and 
not  to  herself,  in  excluding  testimony 
offered  by  defendants  to  show  that 
husband  requested  that  due  bill  be 
made  payable  to  her  for  purpose  of 
preventing  certain  creditor  of  himself 
from  collecting  debt  by  garnishment. 
18  App.  583  (1)   (90  8.  E.  88). 

Injury:  Plea  setting  up  defense  that 
note  given  as  evidence  of  pre-existing 
debt,  justness  of  which  was  not  de- 
nied, was  void,  because,  as  alleged, 
defendant    would    not    have    executed 


note  but  for  promise  on  part  of  payee 
to  **run  him"  the  next  year  was  prop- 
erly stricken,  there  being  no  allegation 
that  defendant  was  injured  or  dam- 
aged by  the  written  promise  to  pay 
his  debt.     18  App.  217  (89  8.  E.  161). 

Intoxicating  liquor:  Plea  in  suit  on  un- 
itemized  account  that  plaintiff  con- 
tracted to  sell  defendant  an  article 
called  ** special,"  and  that  plaintiff 
knew  that  the  same  was  being  bought 
for  resale,  and  represented  that  the 
sale  of  said  ''special"  was  not  pro- 
hibited by  law,  and  same  was  not 
a  substitute  for  beer,  etc.,  whereas  it 
was  manufactured  and  intended  as  a 
substitute  for  beer,  etc.,  which  facts 
plaintiff  knew  and  defendant  did  not 
know,  was  not  subject  to  demurrer. 
20  App.  105   (1)    (92  8.  E.  548). 

Mule:  Warranty  in  written  contract  for 
sale  of  mule  that  it  is  **  about  ten 
years  old,"  and  warranty  that  seller 
**does  not  warrant  life,  soundness,  nor 
works  of  said  mule,  only  the  title 
thereto,"  construed  together,  mean 
that  except  that  as  to  the  fact  that  the* 
mule  was  about  ten  years  old,  every 
other  warranty  as  to  its  kind  or 
quality  was  excluded,  as  well  as  all 
implied  warranties  as  to  soundness  of 
the  mule,  etc.  19  App.  166  (3)  (91  8. 
E.  246). 

Notes:  Plea  in  action  on  note  alleging 
that  defendant,  after  having  taken 
course  of  instruction  in  pharmacy,  be- 
lieving that  he  was  attending  a  cer- 
tain medical  college,  "a  chartered  in- 
stitution authorized  by  law,  and  recog- 
nized in  the  medical  and  pharmaceu- 
tical profession,  and  the  medical  boards 
established  by  law,  to  be  first  class, 
and  that  its  diploma  would  be  given 
recognition  without  further  examina- 
tion," was  informed  that  he  would  be 
given  diploma  on  payment  of  amount 
of  note  sued  on,  and  he  made  the  note 
to  the  plaintiff,  that  he  afterwards 
discovered  that  said  college  had  ceased 
to  exist  before  issuance  of  diploma; 
that  diploma  was  without  value,  and 
that  consideration  for  note  had  failed, 
etc.,  set  forth  no  legal  defense.  20 
App.  205  (1)   (92  8.  E.  955). 

Plea  in  action  against  surety  or  ac- 
commodation indorser  stating  that  in- 
dorser  signed  note  by  reason  of  false 
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statement  then  made  set  up  no  de- 
fense, as  note  had  already  been  signed 
and  delivered  by  principal  and  ac- 
cepted by  plaintiff.  21  App.  622  (3) 
(94  S.  E.  915). 

In  order  for  married  woman  to  de- 
feat recovery  by  payee  of  note  made 
by  her,  upon  ground  that  her  sig- 
nature was  procured  by  fraud  and  du- 
ress of  her  husband,  she  must  not  only 
show  that  such  was  fact,  but  also  that 
payee  was  either  party  to  such  fraud 
and  duress,  or  that  he  had  knowledge 

§  4255.  (§  3670.)  Duress. 

Cliarge  on  law  as  contained  in  this  sec- 
tion relating  to  duress  by  illegal  im- 
prisonment, threats  of  personal  vio- 
lence, etc.,  on  issue  of  undue  influence, 
was  error  here.  148/238,  239  (5)  (96 
S.  E.  327). 

Criminal  prosecution:  Where  fears  or 
affections  of  parents  for  their  son  and 
fears  of  son  are  wrought  upon  through 
criminal  proceedings  against  him,  and 

•  they  are  induced  thereby  against  their 
will  to  convey  property  to  pay  alleged 
shortage  of  son  in  order  to  avoid  pros- 
ecution, there  is  duress  upon  the  par- 
ties so  acting;  and  it  is  competent  in 
action  by  prosecutor  to  recover  the 
land,  based  on  title  derived  through 
deeds  executed  by  such  parties,  for 
them,  by  way  of  equitable  defense,  to 
set  up  the  duress  and  have  cancella- 
tion of  the  deeds.  146/624  (2)  (92 
S.  E.  49). 

Evidence:  Where  wife,  suing  to  set 
aside  conveyance  claimed  to  have 
been  procured  through  duress,  tes- 
tified to  conversation  between  her- 
self, her  husband,  and  the  grantee, 
the  last  named,  who  claimed  convey- 
ance was  to  discharge  husband's  debt, 
is  competent  to  give  his  version. 
343/837  (1)    (85  S.  E.  1034). 

Husband  and  wife:  Conveyance  pro- 
cured from  wife  by  husband's  cred- 
itor, by  duress,  when  procured  to 
obtain  husband's  release  from  im- 
prisonment under  warrant  issued  prin- 
cipally to  enforce  collection  of  debt, 
was  void  as  to  purchaselr  from  cred- 
itor with  notice  of  wife's  equity. 
143/143    (2)    (84   S.   E.   549). 


thereof.  23  App.  193,  194  (1)  (98  S. 
E.  170). 

Plea  alleging  fraud,  but  not  alleging 
specific  acts  constituting  fraud,  should 
be  stricken  on  demurrer.  21  App.  634, 
637  (l-c)   (94  S.  E.  897). 

Bead  contract,  failure  to:    See  Diligence. 

Belief:  Law  is  liberal  in  allowing  ways 
and  means  for  relieving  from  conse- 
quences of  fraud,  provided  presence 
and  evil  of  alleged  fraud  are  first 
shown.     13  Ap.  346  (79  S.  E.  211). 


Husband's  threat  to  abandon  wife 
unless  she  signed  note  not  duress 
such  as  invalidated  note,  where  she 
had  no  reasonable  apprehension  of 
threat  being  carried  out.  143/186  (84 
S.  E.  467). 

Threat  by  wife  to  prosecute  husband 
for  assault  and  battery  and  to  sue  him 
for  divorce  and  for  custody  of  chil- 
dren was  not  sufficient  to  invalidate 
agreement  in  settlement  of  disputed 
claims    over    property.      148/250,    251 

(2)  (96  S.  E.  340). 

Where  facts  alleged  in  regard  to 
threat  of  bodily  harm  made  by  brother 
of  plaintiff  husband  do  not  clearly 
and  definitely  connect  defendant  wife 
therewith,  such  threat  does  not  amount 
to  such  duress  as  will  invalidate  con- 
tract between  husband  and  wife  in 
settlement  of  disputed  claims  over 
property.  148/250,  251  (2)  (96  8.  E. 
340). 

In  order  for  married  woman  to  de- 
feat recovery  by  payee  of  note  made 
by  her,  upon  ground  that  her  sig- 
nature was  procured  by  fraud  and 
duress  of  her  husband,  she  must  not 
only  show  that  such  was  fact,  but 
also  that  payee  was  either  party  to 
such  fraud  and  duress,  or  that  he  had 
knowledge  thereof.     23  App.  193,  194 

(3)  (98  S.  E.  170). 

Pleading:  Allegations  of  petition  here 
were  not  sufficient  to  authorize  can- 
cellation of  deed  on  ground  of  du- 
ress.    145/368   (3)    (89  8.  E.  330). 

Threats:  Fact  that  officers  were  about 
to     levy     on     property    belonging    to 
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debtor's  wife  and  daughter  after  they 
had  been  informed  of  ownership  did 
not  establish  duress,  in  action  on 
check  given  to  prevent  threatened 
levy.  17  App.  466  (1)  (87  S.  E.  605). 
Plea  of  duress  in  suit  on  note  al- 
leging that  certain  partners  had 
threatened  to  prosecute  defendant  if 
he  did  not  turn  over  certain  money 
charged  to  be  due  from  him  was  in- 
sufficient, where  it  did  not  allege  that 

§  4256.  (§  3671.)  Oamiiig  contracts. 


the  threats  used  were  urgent  or  im- 
mediate. 22  App.  462  (96  S.  E.  348). 
Befusal  to  strike  plea  of  duress 
which  was  insufficient  because  of  fail- 
ure to  allege  that  threats  used  were 
urgent  or  immediate  was  harmless  to 
plaintiff,  where  plea  was  not  sus- 
tained by  verdict,  which  treated  note 
sued  on  as  valid  for  its  full  amount, 
but  allowed  defendant  certain  credits, 
set  up  by  another  plea.  22  App.  462 
(96  S.  E.  348). 


Future  delivery:     See     S     4117,     catch- 
words Future  delivery. 

Where  evidence  showed  that  con- 
tract entered  into  by  named  person  in 
behalf  of  certain  others  as  a  partner- 
ship was  gambling  contract  for  future 
delivery  of  cotton,  and  that  such 
others  were  not  a  partnership  for  pur- 
pose of  entering  into  such  contracts, 
court  did  not  err  in  directing  verdict 


in  favor  of  plea  of  nul  tiel  partner- 
ship, or  in  directing  verdict  for  such 
named  person.  23  App.  272  (97  S.  E. 
887). 
Note  given  in  consideration  of  con- 
tract, making  of  which  constitutes 
crime,  is  void,  even  in  hands  of  in- 
nocent purchaser  for  value,  before 
due,  and  without  notice  of  defenses. 
17   App.   649    (1)    (87   S.  E.   1101). 


4257.  Dealing  in  futures  prohibited. 


Indictment:  Ground  of  demurrer  to  in- 
dictment for  dealing  in  futures  on 
margin,  in  that  indictment  was  bad 
because  depriving  defendant  of  ina- 
lienable rights  to  make  contracts  to  be 
performed  in  other  states,  was  without 
merit.  146/827  (2)  (92  8.  E.  637). 
Demurrer  to  indictment  for  dealing 
in  futures  on  margin,  on  ground  that 

§  4258.  Contracts  that  are  illegal. 

See  notes  to  §  4117. 

§  4261.  Facts  constituting  guilt. 

Evidence:  Demurrer  to  indictment  un- 
der section  4257,  for  dealing  in  fu- 
tures on  margin,  on  ground  that  this 
section    made   proof   of    certain   facts 


another  Code  section,  enacted  at  same 
time  and  as  part  of  same  act  which 
includes  this  section,  made  proof  of 
certain  facts  prima  facie  evidence  of 
guilt,  was  not  well  taken.  146/827 
(2)  (92  S.  E.  637). 
Validity:  This  section  is  not  invali- 
dated by  the  United  States  Cotton  Fu- 
tures Act.  146/827  (3)   (92  S.  E.  637). 


prima  facie  evidence  of  guilt,  was  not 
well  taken.  146/827  (2)  (92  8.  E. 
637). 


§  4262.  Margins,  when  proof  of  guilt. 


Evidence:  Demurrer  to  indictment  un- 
der section  4257,  for  dealing  in  futures 
on   margin,   on   ground   that  this   sec- 


tion made  proof  of  certain  facts  prima 
facie  evidence  of  guilt,  was  not  well 
taken.     146/827  (2)    (92  S.  E.  637). 
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CHAPTEB  5. 
Of  Construction  of  Contracts. 

§  4265.  (§  3672.)  Contracts,  by  whom  construed. 


stated.     16  App.  321     (4)      (85  S.  E. 

285). 
Ambiguous  contract:  Court  should 
construe  unambiguous  contracts,  but 
construction  of  ambiguous  contracts 
is  for  jury.  15  App.  794  (3)  (84  S. 
E.   226). 

Where  parol  evidence  is  admitted 
to  explain  ambiguity,  not  error  to 
submit  to  jury  whether  contract  was 
as  plaintiff  claimed  or  as  defendant 
claimed.  16  App.  94,  95  (2)  (84  S. 
E.  592). 

Construction  of  contracts  is  for 
jury  only  where  they  are  ambiguous 
and  evidence  aliunde  must  be  re- 
sorted to.  17  App.  581  (1)  (87  S.  E. 
823). 

In  action  under  contract  to  pay 
for  delivery  of  certain  advertising 
caps  to  plaintiff  for  delivery  to  re- 
tail dairies,  amount  being  payable 
after  delivery  to  plaintiff,  under  ev- 
idence merely  that  most  of  the  caps 
were  delivered,  question  whether 
they  were  delivered,  so  as  to  require 
payment,  was   for  jury.     Id.  581    (2). 

It  is  duty  of  courts  to  construe  un- 
ambiguous writings,  but  it  is  for  jury 
to  determine   as   to   meaning  of  ambi- 


guities in  a  contract,  solving  all  doubts 
by  rules  of  everyday  life  and  in  light 
of  ordinary  experience.  18  App.  208 
(2)    (89  S.  E.  166). 

Where  contract  was  plain  and  un- 
ambiguous, court  erred  in  not  constru- 
ing it  and  in  submitting  to  jury  ques- 
tion as  to  its  meaning.  18  App.  253 
(1)   (89  S.  E.  530). 

ConcluAlveness:  Construction  placed  by 
judge,  sitting  both  as  court  and  jury, 
on  contract  whereby  certain  parties 
assume  debts  of  partnership,  is  con- 
clusive. 15  App.  794  (3)  (84  S.  B. 
226). 

Evidence:  Where  construction  of  con- 
tract is  not  involved,  testimony  that 
it  was  drawn  by  one  of  the  parties 
after  a  certain  form  is  immaterial. 
143/470    (3)    (85  S.   E.   319). 

Failure  of  court:  Error  in  permitting 
jury  to  construe  written  contract 
was  harmless,  where  jury  gave  it  its 
proper  construction.  16  App.  476  (1) 
(85  S.   E.  681). 

Purpose:  Where  purpose  for  which  in- 
strument was  executed  is  properly  at 
issue,  question  must  be  submitted  to 
jury.     16  App.  699  (2)    (86  S.  E.  46). 


§  4266.  (§  3673.)  Intention  of  parties  must  be  sought. 


Cited.  24  App.  646  (101  8.  E.  815). 
Stated.  13  App.  826  (2)  (80  S.  E. 
1093);  16  App.  636  (1)  (85  S.  E. 
943). 

Agent:  Contract  by  medical  company 
with  defendant  to  sell  and  deliver 
medicines  manufactured  by  it,  as  de- 
fendant might  reasonably  require  for 
sale  from  time  to  time  in  certain 
county  in  Georgia,  except  incorpo- 
rated municipalities  therein,  gave  de- 
fendant exclusive  right  of  sale  in  re- 
mainder of  said  county  excepting  the 
municipalities.  24  App.  308  (100  S.  E. 
781). 

Architect:  Contract  providing  that  cer- 
tain person  had  employed  architect  to 
prepare  working  plans  and  specifica- 
tions    for     apartments     according     to 


sketches  submitted  and  accepted  with 
changes,  that  said  architect  agreed  to 
do  all  the  work  in  making  plans  and 
specifications  for  certain  percentage 
of  approximated  cost,  and  that  should 
said  person  wish  the  architect  to  su- 
pervise the  construction,  he  agreed  to 
pay  an  additional  sum  of  certain  per- 
centage on  cost  of  building  completed, 
did  not  limit  the  architect,  in  drawing 
plans  and  making  specifications,  to 
any  fixed  sum  as  to  cost  of  building. 
21  App.  488  (1)  (94  S.  E.  593). 
Automobile  dealer:  Contract  attached 
to  petition  for  its  breach  wherein  au- 
tomobile manufacturer  granted  plain- 
tiff privilege  of  selling  at  price  fixed 
by  contract  as  many  as  50  cars,  he  to 
pay   price   and   draft  attached   to   bill 
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of  lading  for  each  car  shipped,  and 
which,  as  modified  by  letters,  did  not 
require  order  of  number  of  cars  spec- 
ified in  schedule  atftached  to  contract 
and  entitled  plaintiff  to  shipment  of 
cars  as  ordered,  was  not  contract  of 
bargain  and  sale,  but  dealer's  con- 
tract, and  dealer  could  recover  only 
difference  between  contract  price  and 
price  at  which  he  was  to  sell  cars  for 
which  his  orders  were  accepted.  24 
App.  633   (2)    (101   S.  E.  693). 

Cancellation:  Where  contract  for  erec- 
tion of  buildings  provided  that  if  con- 
tractor should  fail  to  provide  sufficient 
workmen  or  materials,  owner  should 
have  right  to  require,  by  written 
notice,  the  contractor  to  employ  such 
additional  labor  or  material  as  engin- 
eers might  direct  to  be  put  upon  the 
work,  etc.,  owner  would  be  authorized 
to  cancel  contract,  only  upon  furnish- 
ing of  statement  or  certificate  by  en- 
gineers that  in  their  opinion,  under 
terms  of  contract,  conditions  are  such 
as  to  warrant  cancellation.  21  App. 
758   (1)   (95  S.  E.  113). 

CarloadB:  Contract  calling  for  definite 
number  of  " large'*  carloads  of  lum- 
ber of  certain  kind  and  size  at  spec- 
ified price  per  thousand  feet,  not  too 
indefinite  and  uncertain  to  be  en- 
forced, it  appearing  that  large  car- 
load of  lumber,  according  to  custom 
of  lumber  business,  means  any  avail- 
able freight  car  loaded  to  its  fullest 
capacity,  and  is  a  term  frequently 
used  and  so  understood  in  the  lumber 
business.  23  App.  135  (1)  (97  8.  B. 
667). 

Clerical  error:  Unintentional  omission 
of  scrivener  in  failing  to  strike  out 
name  and  insert  name  intended  did 
not  defeat  clear  intention  of  contract- 
ing parties.  17  App.  620  (87  8.  B. 
904). 

Compensation:  Where  plaintiff  entered 
into  contract  with  defendant,  appoint- 
ing latter  collection  agent,  **  subject  to 
its  schedule  of  charges,"  regular  form 
for  forwarding  accounts  for  collection 
containing  schedule  of  charges,  which 
was  furnished  to  plaintiff  at  time  of 
signing  contract,  was  admissible  in 
action  for  money  had  and  received. 
18  App.  475  (3)   (89  S.  E.  634). 


Card  containing  schedule  of  rates  as 
to  fees  which  was  not  shown  to  plain- 
tiff was  not  admissible.  Id.  475,  476  (4). 

Correspondence:  In  construing  con- 
tract it  is  proper,  in  order  to  arrive 
at  intention  of  parties,  to  consider 
correspondence  between  them  leading 
up  to  and  consummating  the  contract. 
22  App.  524   (2)    (96  8.  B.  583). 

Costs:  In  clause  in  contract,  "Party  of 
the  second  part  to  pay  to  the  party 
of  the  first  part  actual  cost  •••  in- 
cluding repairs,  and  10%  additional," 
"actual  cost"  contemplates  whatever 
amount  certain  party  may  have  paid 
out  for  notes  executed  by  another  and 
any  unpaid  installments  on  purchase 
price  of  land,  and  costs  of  any  re- 
pairs which  he  may  have  made  on  the 
land.    149/689,  590  (2)  (101  S.  E.  582). 

Cotton:  Where  contract  by  its  terms 
covered  entire  output  of  cotton  linters 
by  mill  for  certain  season,  when  oper- 
ated at  normal  capacity  and  in  good 
faith,  delivery  of  estimated  number  of 
bales  by  defendant  would  not  serve  to 
discharge  defendant  from  liability  on 
account  of  unexplained  failure  to  oper- 
ate mill  and  produce  usual  and  normal 
output  for  period  covered  by  contract. 
21  App.  688  (2)   (94  8.  E.  1037). 

Deed:  Where,  in  description  in  deed, 
land  is  bounded  on  onct  side  by  right 
of  way  of  railroad  company,  true 
boundary  line  between  land  conveyed 
and  right  of  way  must  be  taken  as 
boundary  line,  and  not  the  lino  that 
was  understood  to  exist  at  time  of 
execution  of  deed,  if  there  is  variance 
between  such  two  lines.  146/352  (1) 
(91  8.  E.  117). 

Where  construction  of  contract  upon 
which  claimant  based  title  was  only 
question  presented  for  determination, 
and  trial  court  correctly  construed  in- 
strument to  be  mortgage  and  not  deed, 
court  did  not  err  in  overruling  certi- 
orari.    19  App.  487  (3)   (91  8.  E.  786). 

Delivery  of  goods:  Nonsuit  was  proper 
in  action  for  breach  of  contract  to  de- 
liver coal,  which  was  made  subject 
to  strikes,  accidents,  car  supply,  or 
other  causes  beyond  control,  where  it 
was  shown  that  the  available  supply 
of  coal  was  exhausted  by  reason  of 
floods,  or  the  coal  company  was  unable 
to  supply  coal  as  ordered,  or  upon  the 
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date  ordered,  by  reason  of  inability 
to  ship  on  account  of  shortage  of 
oars,  or  other  conditions  provided  for 
by  the  contract.  22  App.  597  (96  8.  E. 
708). 

Easement:  Where  owner  of  land  sold 
portion  of  it,  deed  reserving  right  to 
use  thirty  feet  on  one  side  for  purpose 
of  hauling  logs  and  loading  logs  and 
lumber  so  long  as  he  owned  remainder 
of  land  and  operated  sawmill  on  it, 
and  stipulating  "that  this  right  of 
use  shall  not  interfere  with  business 
of  grantee  or  his  heirs  or  assigns  in 
or  to  property  conveyed,"  such  re- 
striction against  interference  with 
business  was  but  limitation  on  reason- 
able use  by  grantor  in  enjoyment  of 
easement,  and  did  not  permit  destruc- 
tion of  easement  by  building  of  ware- 
house, although  such  house  might  be 
useful  in  conduct  of  business.  146/694 
(2)    (92    S.    E.    220). 

Evidence:  Provision  in  contract  be- 
tween plaintiffs  and  defendants,  un- 
der which  lumber  was  shipped  to  third 
persons  on  orders  from  plaintiffs,  that 
"all  shipments  are  made  subject  to 
inspection  at  destination,  unless  spe- 
cifically specified  to  the  contrary,  and 
with  the  understanding  that  report  as 
rendered  by  consignee  shall  be  ac- 
cepted as  original  evidence  of  such 
inspection,"  did  not  render  such  re- 
ports exclusive  evidence,  or  conclusive 
as  to  the  matter  to  which  they  related. 
20  App.  215   (92  8.  E.  964). 

Glass  front:  Contract  that  defendant 
should  put  in  a  new  glass  front  to 
building  was  not  uncertain  or  vague, 
it  meaning  that  defendant  should  put 
in  an  ordinary,  usual  "glass  front," 
or  "show  window,"  in  the  front  of 
the  building,  for  purpose  of  displaying 
goods,  similar  to  "glass  fronts,"  in 
other  stores  in  the  locality.  19  App. 
472   (1)    (91  8.  E.  892). 

Guaranty:  In  construing  contract  of 
guaranty  with  reference  to  whether  or 
not  notice  referred  to  amounted  to 
condition  precedent  to  liability  there- 
under, instrument  is  not  to  be  con- 
strued most  favorably  either  for  or 
against  guarantor,  but  terms  and  Ian- 
jfuage  are  to  have  reasonable  and  or- 
«linary  interpretation,  according  to  in- 
tent of  parties  as  disclosed  by  instru- 


ment read  in  light  of  circumstanees 
and  purpose  for  which  it  was  made. 
20  App.  429   (2)    (93  8.  E.  106). 

If,  after  application  of  rule  that 
terms  and  language  employed  in  con- 
tract of  guaranty  are  to  have  reason- 
able and  ordinary  interpretation,  ac- 
cording to  intent  of  parties,  etc.,  there 
still  remains  an  ambiguity,  such  doubt 
will  be  resolved  by  construing  instru- 
ment most  strongly  against  person 
who  prepared  it;  construction  as 
would  create  condition  breach  of 
which  would  entirely  relieve  guaran- 
tor in  absence  of  such  intention  ap- 
pearing in  contract,  will  not  be  fa- 
vored.   20  App.  429  (2)  (93  8.  E.  106). 

Language:  Intention  of  parties  is  to 
be  determined  largely  from  language 
used.     17  App.  535  (1)  (87  8.  E.  825). 

Natural  wear  and  tear:  Where  contract 
for  lease  of  restaurant  with  table  linen 
and  other  articles  requires  return  of 
property  at  termination  of  lease  in 
as  good  condition  as  when  received, 
except  natural  wear  and  tear  incident 
to  constant  use,  and  the  replacing  of 
all  articles  broken  or  lost,  or  payment 
therefor  at  invoice  value  less  yearly 
depreciation  of  5%  per  annum,  con- 
tract will  not  be  construed  as  requir- 
ing lessee  to  replace  or  pay  for  linen 
completely  worn  out  by  natural  wear 
and  tear,  or  linen  stolen  from  lessee 
which  must  have  been  destroyed  by 
such  wear  before  termination  of  lease 
if  it  had  been  so  used.  20  App.  130 
(92  8.  E.  770). 

Note:  Where  note  and  mortgage  given 
to  secure  it  are  written  upon  the  same 
paper  and  executed  at  the  same  time, 
they  must  be  construed  as  constituting 
but  one  contract.  21  App.  741  (6-a) 
(95  8.  E.  19). 

Writing  on  back  of  mortgage-note, 
"For  value  received  we  hereby  guar- 
antee the  collection  and  payment  of 
the  within  note  to  M.  G.  Bank  and 
consent  to  any  extension,  protest,  de- 
mand, and  notice  of  non-payment," 
and  signed  by  payees,  was  in  effect  a 
transfer  of  the  note  to  the  M.  0.  Bank. 
23   App.   710    (1)    (99   8.  E.   227). 

Option  contract  naming  number  of  acres 
in  tract,  county  and  state  in  which 
it  was  situated,  and  distance  from 
county  seat,  and  by  way  of  further 
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identification  describing  the  land  .as 
being  "my  land  of  sixty-seven  hun- 
dred acres,  except  graveyard  of  two 
acres,"  and  giving  the  numbers  of  the 
lots  which  in  whole  or  in  part  are 
included  in  the  tract,  was  not  so 
vague,  uncertain,  or  indefinite  that 
property  could  not  be  identified  with 
aid  of  extrinsic  testimony.  20  App. 
653    (1)    (93   S.  E.  313). 

Payment:  Note  stipulating  that  cer- 
tain Bum  will  be  paid  means  that  sum 
will  be  paid  in  money;  parol  agree- 
ment to  pay  in  something  else  may 
not  be  shown.  13  App.  9  (4)  (78  S. 
E.   682). 

Even  though  agreement  may  refer 
to  certain  notes  as  having  been  given 
"in  payment,'*  they  are  not  to  be 
so  taken,  where,  by  terms  of  same  in- 
strument, one  of  the  conditions  of  the 
contract  is  to  effect  that  obligations 
made  by  notes  shall  be  promptly  met. 
22  App.  280   (2)   (95  S.  E.  1028). 

Sale:  It  was  error  to  strike  plea  as  to 
defendant's  offer  to  return  to  plaintiff 
unsold  goods  shipped  to  defendant  un- 
der contract  attached  to  petition.  20 
App.  206  (92  S.  E.  1013). 

Where  purchaser  of  certain  property 
agrees  to  give  to  seller  half  of  any 
net  profits  accruing  from  resale 
thereof,  there  can  not  ordinarily  be 
recovery  under  the  agreement  until  the 
proceeds  of  the  resale  .have  been  re- 
duced to  money,  or  so  appropriated  as 
to  constitute  complete  equivalent  to 
reception  of  their  money  value.  21 
App.  630  (3)  (94  S.  E.  841). 

Timber:  Conveyance  of  all  timber  grow- 
ing on  certain  land,  with  right  to  cut 
same  down  and  to  remove  it,  includes 
all  trees  standing  on  the  land  suitable, 
at  time  of  grant,  for  use  in  manufac- 
ture of  lumber,  and  does  not  embrace 
sprouts  and  small  saplings.  146/113 
(1)    (90  S.  E.  960). 

Lease  of  pine  timber,  measurement 
to  be  fourteen  inches  through  diameter 
in  box,  for  sawmill  purposes  and 
other  purposes,   which   would  measure 


not  less  than  twelve  inches  from 
ground,  covered  timber  described,  and 
did  not  restrict  its  use  "for  sawmill 
purposes'*  only.  146/546  (91  S.  E. 
682). 

Time:  Where  conditions  on  which  a 
forfeiture  of  time  extension  allowed 
by  contract  to  pay  certain  indebted- 
ness could  be  avoided  were  made  im- 
possible of  performance  by  express 
provisions  of  latter  contract,  debtor 
could  not  be  held  to  have  forfeited 
such  extension.  19  App.  341  (91  S.  E. 
513). 

Title:  Under  contract  which  obligated 
lessee  to  surrender  premises  and  re- 
move building  or  improvements,  on 
being  given  stated  notice,  lessee  did 
not  acquire  title  to  structure  on  prem- 
ises as  it  existed  at  time  of  lease,  nor 
any  right  to  material  of  which  it  was 
then  composed.  148/308,  309  (2)  (96 
S.   E.   386). 

Warranty:  Whether  affirmation  of 
soundness  of  horse  made  at  time  of 
sale  amounts  to  warranty  depends 
on  intention  of  parties.  143/44  (1) 
(84   S.   E.    116). 

Statement  in  written  contract  for 
sale  of  mule  that  it  is  "about  ten 
years  old"  will  be  regarded  as  express 
warranty  that  animal  is  about  that 
age,  and  where  same  contract  contains 
express  warranty  that  the  seller  "does 
not  warrant  life,  soundness,  nor  works 
of  said  mule,  only  the  title  thereto," 
both  warranties  should  be  construed 
together  so  as  to  reconcile  all  parts, 
and  if  this  is  impossible  entire  war- 
ranty should  be  construed  most 
strongly  against  party  who  prepared  it 
and  in  whose  favor  it  is  made.  19 
App.  166   (3)    (91  8.  E.  246). 

Covenant  of  general  warranty  of 
title  to  timber  described  in  conveyance 
on  which  was  based  defendant's  claim 
of  breach  of  warranty  is  to  be  con- 
strued in  connection  with  other  parts 
of  deed  and  with  contemporaneous 
written  agreement  of  party  to  convey- 
ance.    20  App.  682  (1)   (93  8.  E.  301). 


§  4267.  (§  3674.)  Intention  of  one  party  known  to  the  other. 

Acquiescence:      Where    letter    from    one  than  did  the  other  party,  the  latter 's 

party     to    a    contract    to     the     other  silence    was   an    acquiescence    in    such 

showed   that  the  writer  placed  a  dif-  construction.     13   App.   779    (80   8.  E. 

ferent    construction    on    the    contract  28). 
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Oorrespondence:  In  construing  contract 
it  is  proper,  in  order  to  arrive  at  in- 
tention of  parties,  to  consider  corre- 
spondence between  them  leading  up  to 
and  consummating  the  contract.  22 
App.  524   (2)    (96  S.  E.  583). 

'  Cotton:  If  one  of  the  parties  to  contract 
for  sale  of  cotton  for  future  delivery, 
apparently  valid  on  its  face,  enters 
into  contract  evidenced  by  writing 
with  no  intention  of  delivering  actual 
cotton,  but  upon  understanding  that 
settlement  is  to  be  had  by  parties  on 


day  appointed  for  delivery,  based  on 
difference  between  market  price  at 
that  time  and  contract  price,  and  such 
intention  is  known  to  opposite  party 
at  time  of  signing  writing,  transaction 
will  be  regarded  as  a  wager  and  not  an 
enforceable  contract.  146/277  (1)  (91 
S.  E.  51). 
One  party:  Meaning  placed  on  con- 
tract by  one  party  and  known  to  be 
thus  understood  by  other  party  is 
true  meaning  of  contract.  143/569 
(2)   (85  S.  E.  756). 


§  4268.  (§  3675.)  Rules  of  interpretation. 


stated.  141/578,  581  (81  S.  E.  892); 
16  App.  39,  41  (84  S.  E.  490). 
Capacity:  Parol  evidence  is  inadmissi- 
ble to  show  that  a  contract  signed 
by  an  individual  was  executed  by 
him  as  agent  and  general  manager  of 
a  railroad  company.  141/219,  221  (80 
S.  E.  716). 

2. 

Expert  testimony:  Generally  words  in 
contract  are  to  be  given  usual  and 
primary  meaning  at  time  of  execution 
of  contract,  but  words  of  art,  or  words 
connected  with  peculiar  trade,  are  to 
be  given  signification  attached  to 
them  by  experts  in  such  art  or  trade. 
148/188   (4)    (9B  8.  E.  226). 

Hides:  Petition  in  seller's  action  to 
recover  difference  between  contract 
price  of  goods  sold  and  proceeds  of  his 


Notice  here  by  cotton-buyer  to  bank 
directed  to  warehouse  company  held 
ambiguous,  so  that  parol  evidence 
was  admissible  to  explain  whether  it 
was  intended  to  apply  to  cotton 
already  purchased,  or  whether  it 
also  included  subsequent  purchases. 
142/99  (1)   (82  S.  E.  481). 


resale,  alleging  contract  to  sell  to  de- 
fendant *'from  1,500  to  2,000  green 
salted  hides,  30 #  and  up,"  at  a  cer- 
tain price  per  pound,  the  words  "30# 
and  up"  meaning  of  the  weight  of 
thirty  pounds  and  upwards,  was  not 
so  indefinite  as  to  number,  weight,  and 
character  of  hides  as  to  render  con- 
tract incapable  of  legal  enforcement. 
24  App.  581,  582  (3-a)  (101  S.  E.  706). 


Stated.  16  App.  636,  637  (2)  (85  8. 
E.  943);  17  App.  620  (87  S.  E.  904). 
Both  parties:  When  possible  to  do  so 
without  contravening  any  rule  of  law, 
courts  will  construe  contract  as  bind- 
ing on  both  the  parties,  where,  from 
language  of  contract,  conduct  of  the 
parties,  and  all  attendant  circumstan- 
ces, it  appears  that  intention  of  parties 
was  that  both  should  be  bound  by  the 

4. 

Xnsnrance  policy:  Clause  conditioning 
pa3rment  on  death  resulting  solely 
from  accidental  cause  must  be  con- 
strued most  favorably  to  insured  so 


sale,  and  substantial  justice  requires 
that  the  contract  be  given  effect.  21 
App.  160  (3)  (93  8.  E.  1018);  24  App. 
504,  505  (3)  (101  8.  E.  393). 
Party:  Construction  placed  on  covenant 
in  lease  by  parties  thereto,  as  shown 
by  their  acts  and  conduct,  is  entitled 
to  much  weight  and  may  be  condn- 
sive  upon  them.  148/188  (5)  (96  8. 
E.  226). 


as    to    effectuate    manifest    intent    of 
contracting  party.     16  App.  66    (1-a) 
(85  8.  E.  600). 
Where   insurance   policy   is   capable 
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of  being  construed  in  two  ways,  that 
interpretation  must  be  placed  upon  it 
which  is  most  favorable  to  the  insured, 
especially    where     other    construction 

6. 

Face  of  contract:  In  construing  con- 
tract, clause  written  upon  its  face,  in- 
consistent with  one  printed  upon  the 
back,    will    generally   be    accepted    as 

8. 

Bond  for  title:  Petition  by  obligee  in 
bond  for  title  praying  that  obligor 
be  enjoined  from  interfering  with  his 
possession  and  be  required  to  accept 
balance  of  price  and  execute  title,  it 
appearing  that  obligor  granted  obli- 
gee extension  of  time,  held  not  sub- 
ject to  general  demurrer.  142/832 
(2)    (83   8.   E.   957). 

Land:  Time  is  not  ordinarily  of  es- 
sence of  contract  for  sale  of  land. 
142/344  (3)    (82  S.  E.  1059). 

Notes:  Petition  here  in  action  on  notes 
was  not  demurrable  because  pre- 
maturely brought.  18  App.  242  (1) 
(89  S.  E.  459). 

Plea  in  abatement  here  in  action  on 
notes     alleging  that     suit    was    pre- 
maturely brought  was  demurrable.    18 
App.  242   (2)    (89  8.  E.  459). 

Option:  Where  by  terms  of  option  con- 
tract optionor  obligates  himself  to 
sell  described  lands  upon  payment  of 
purchase  price  on  day  fixed,  optionee 
in  order  to  raise  binding  promise  on 
part  of  optionor  to  sell,  must  make 
his  election  and  offer  to  perform  with- 
in time  stipulated  in  option  contract. 
149/147   (99  S.  E.  301). 

Sale  or  return:  Where  contract  of  sale 
or  return  provided  that  filter  and  un- 
used disks  were  to  be  returned  for 
credit  in  good  condition  to  seller 
within  thirty-five  days  from  date,  if 
directions  for  use  were  followed   and 


would  work  a  forfeiture.  19  App.  296 
(1)  (91  8.  B.  428).  See  22  App.  48 
(95  8.  E.  379). 


expressing  intention  of  parties,  rather 
than  inconsistent  clause  printed  upon 
back.    22  App.  524  (1)  (96  8.  E.  583). 


results  obtained  were  not  satisfactory, 
return  should  have  been  made  within 
time  expressly  limited,  and  question  of 
reasonable  time  did  not  enter.  22 
App.  167   (1)    (95  8.  E.  736). 

Timber  lease:  Where  lease  contains  pro- 
vision that  lessee,  its  successors,  and 
assigns  are  to  have  use  of  timber  upon 
lands  leased,  including  right  to  cut 
and  remove  same  within  seven  years, 
after  which  time  lease  may  be  ex- 
tended by  payment  of  25  cents  per 
acre  per  year,  it  is  essential  to  right 
of  lessee  or  its  assigns  that  option 
should  be  exercised  before  expiration 
of  term  stated  in  lease  or  immediately 
after  its  expiration,  and  that  amount 
stipulated  as  consideration  for  con- 
tinuance of  lease  should  be  paid. 
147/567  (94  8.  E.  1008). 

Turpentine  lease:  Under  lease  granting 
license  to  use  timber  for  turpentine 
purposes,  lessees  here  must  commence 
working  within  reasonable  time,  not- 
withstanding provision  that  they 
might  enter  on  work  when  they  de- 
sired.    146/363    (91   8.  E.   112). 

Waiver:  Time  when  of  essence  of  con- 
tract notwithstanding  this  section 
may  be  waived.  142/832  (1)  (83  8. 
E.  957). 

Insistence  by  one  side  of  perform- 
ance after  maturity  and  a  part  per- 
formance accepted  by  the  other  is  a 
waiver   of   time.     Id. 


General  Note. 


Cited.  24  App.  646  (101  8.  E.  815). 
Certainty:  Sublease  providing  that  les- 
sor should  supply  gas,  heat,  steam 
power,  etc.,  and  providing  that  if  he 
should  be  unable  to  procure  coal, 
after  reasonable  efforts,  failure  would 
not   render   him  liable   to   the   lessee. 


was  sufficiently  certain  to  be  basis  of 
suit  for  damages  for  breach  whereby 
lessee  was  deprived  of  its  enjoyment; 
damages  claimed  were  not  too  remote 
or  speculative.  148/624  (1)  (97  8.  E. 
678). 

Parol  promise  of  deceased  to  his  sis- 
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ter,  that  if  she  would  continue  his 
home  as  it  had  been  conducted  prior 
to  their  mother's  death,  he  would 
make  provision  sufficient  for  her  to 
live  on  the  remainder  of  her  life,  if 
sufficiently  certain  and  definite  with 
respect  to  character  of  service,  amount 
of  compensation,  and  manner  in  which 
compensation  was  to  be  made,  to  con- 
stitute contract,  is  not  capable  of  be- 
ing enforced,  because  its  terms  are  too 
indefinite  and  uncertain  as  to  length 
or  continuance  of  service  which  sister 
was  to  render.  149/50  (1)  (99  S.  E. 
31). 


Option  contract  naming  number  of 
acres  in  tract,  county  and  state  in 
which  it  was  situated,  and  distance 
from  county  seat,  and  by  way  of  fur- 
ther identification  describing  the  land 
as  being  "my  land  of  sixty-seven  hun- 
dred acres,  except  graveyard  of  two 
acres,"  and  giving  the  numbers  of  the 
lots  which  in  whole  or  in  part  are 
included  in  the  tract,  was  not  so 
vague,  uncertain,  or  indefinite  that 
property  could  not  be  identified  with 
aid  of  extrinsic  testimony.  20  App. 
653  (1)   (93  S.  E.  313). 


CHAPTER  6. 


Of  Bills  of  Exchange  and  Promissory  Notes  and  Other  Negotiable 

Instruments. 


ARTICLE  1. 
Of  Negotiable  Papers  and  How  Transferred. 
§  4269.  (§  3676.)  Bill  of  exchange,  parties. 


Acceptance:  Holder  can  not  sue  drawee 
on  promise  made  to  accept  existing 
bill,  where  promise  was  made  to 
drawer  of  bill  after  it  had  passed  into 
hands  of  holder,  and  where  money 
sued  for  was  paid  or  advanced  by 
holder  before  promise  was  made,  and 
not  upon  faith  of  promise.  24  App. 
260   (1)    (100  S.  E.  753). 

OOBBideratlon:  Bight  to  enforce  col- 
lection of  accounts  transferred  was 
sufficient  consideration  for  draft  given 
for  transfer,  when  considered  with 
loss  of  certain  prospective  labor  of 
debtors,    which    also    formed    part    of 

§  4270.  (§  3677.)  Promissory  note. 

Agent:  Petition  here  sotting  up  notes 
for  price  of  fertilizer  and  agreement 
by  defendant  to  pay  for  fertilizer  sold 
by  him  for  plaintiflf  held  to  show 
right  of  recovery  in  plaintiff.  145/389 
(89  8.  E.  339). 

Amount:  Ordinarly,  there  can  be  no  re- 
covery   on    promissory   note   in   which 


consideration.  17  App.  395  (2)  (87 
S.  E.  154). 

County  orders:  Where  orders  issued  by 
commissioner  of  roads  and  revenues 
of  county  for  materials  bought  were 
valid »  and  new  orders  were  issued  on 
understanding  that  first  would  be  re- 
turned, which  was  not  done,  holder  of 
new  orders  for  value  and  without 
notice  has  no  right  of  action  against 
the  county  to  enforce  their  payment. 
148/623  (1)   (97  8.  E.  679). 

Tort:  Answer  in  action  on  note  setting 
up  defense  predicated  on  alleged  tort 
was  property  stricken.  16  App.  388 
(1)   (85  8.  E.  618). 


blank  for  the  amount  it  left  in  body 
of  instrument,  though  an  amount  ap- 
pears in  figures  in  the  margin  of  the 
paper.  19  App.  86,  87  (3)  (90  S.  E. 
978). 

Where  note  in  which  blank  for 
amount  is  left  in  body  of  instrument 
but    which    is    otherwise    an    uncondi- 
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tional  promise  to  pay  is  made  basis 
of  suit  for  specified  amount,  and  de- 
fendant admits  execution  of  instru- 
ment and  that  obligation  thereof  was 
to  pay  exact  sum  for,  judge,  in  absence 
of  issuable  defense  under  oath,  would 
be  authorized  to  render  judgment  as 
upon  an  unconditional  contract  in  writ- 
ing. 19  App.  86,  87  (3-a)  (90  8.  E. 
978). 

Bearer  and  holder  are  words  of  similar 
import,  and  where  either  is  employed 
in  note,  note  may  be  made  negoti- 
able by  delivery.  15  App.  822,  826  (84 
S.  E.  312),  citing  4  Words  &  Phrases 
3319. 

Collateral  security:  Where  paper  under 
seal  conveyed  land  to  secure  note, 
agreement  for  same  consideration  to 
pay  payee  one-fourth  of  profits  of  mill 
amounted  merely  to  pledge  of  profits 
as  additional  security,  and  remittances 
were  properly  credited  as  payments  on 
note.     145/83,  84  (1)    (88  S.  E.  545). 

Demurrer  to  declaration  on  ground 
that  there  was  no  list  of  collateral 
securities  attached  was  properly  over- 
ruled, though  note  recites  that  to 
secure  prompt  payment  thereof  there 
were  deposited  with  bank  and  pledged 
to  it  as  collateral  security,  among 
other  property,  "customers'  notes  as 
per  list,"  this  recital  not  being  equiv- 
alent of  recital  that  list  was  attached 
to  the  note  or  made  part  thereof. 
145/861,  862   (1)    (90  8.  E.  44). 

Consideration:  Defendant  in  an  action 
on  a  note  given  for  notes  intrusted 
for  collection,  was  not  entitled  to  have 
credited  upon  the  note  the  value  of 
the  uncollected  principal  notes  in  his 
hands.     141/32   (1)    (80  8.  E.  306). 

plea  that  note  was  without  consid- 
eration being  unsupported  by  evidence, 
immaterial  whether  plaintiff's  purchase 
of  the  note  was  before  or  after  matu- 
rity.    13  App.  471   (79  8.  E.  366). 

Consideration  of  promissory  note  is 
always  proper  subject  of  inquiry.  13 
App.  492   (2)    (79  8.  E.  359). 

Where  sole  consideration  for  note 
was  agreement  to  surrender  another 
note  on  which  defendants  were  liable, 
there  was  no  executed  accord  and  satis- 
faction,  and    note   was   unenforceable 


for  want  of  consideration.  15  App. 
684  (1)    (84  8.  E.  153). 

Extension  granted  by  creditor  in 
taking  joint  promissory  note  of  de- 
fendants for  antecedent  debt  of  one 
of  them  was  sufficient  consideration 
to  support  promise  of  other.  23  App. 
567   (99  8.  E.  42). 

Fact  that  promissory  note  is  under 
seal  will  not  defeat  right  of  maker  or 
his  administrator  to  plead  want  of 
consideration.  23  App.  569  (1)  (99 
8.    E.   57). 

Construction:  Note  and  contract  given 
contemporaneously  with  it,  stating 
consideration  and  constituting  one 
contract  with  it,  should  be  construed 
together.  17  App.  680  (2)  (87  8.  E. 
1099). 

Corporation:  Note  in  form,  "We  prom- 
ise to  pay,"  etc.,  "and  whether  maker, 
indorser,  or  surety,  severally  agree  to 
pay  all  costs  of  collection,"  reciting 
that  it  is  given  under  the  hand  and 
seal  of  each  party,  and  signed,  on  one 
line,  "8piller-Beall  Co.  (L.8.) "  and 
directly  below  on  the  next  line,  "B. 
J.  8piller,  Pres.,"  is  the  note  of  the 
corporation,  and  is  not  the  joint  note 
of  the  company  and  the  president 
thereof.  18  App.  450  (1)  (89  8.  E. 
587). 

Definition:  Promissory  note  defined 
here,  in  explanation  of  definition  given 
by  this  section.  15  App.  822,  825  (84 
8.   E.   312). 

Delivery:  Evidence  here  was  insuffi- 
cient to  show  delivery  of  note.  142/658 
(83  8.  E.  520). 

Estoppel:  Fact  that  payees  of  mortgage 
note  sued  upon  were  purchasers  of 
property  at  void  sale  did  not  amount 
to  rescission  of  contract  between  them 
and  makers  of  note,  and  did  not  estop 
them  from  bringing  suit  upon  the  note. 
20  App.  235  (2)   (92  8.  E.  965). 

Evidence:  Where  in  action  on  joint 
note  plea  of  non  est  factum  was  filed 
by  all  defendants,  it  was  competent 
for  defendants  to  show  that  though 
they  had  agreed  to  give  joint  note 
for  certain  amount,  they  had  individ- 
ually given  smaller  notes  equaling 
such  amounts.  143/184  (1)  (84  8.  E. 
443). 
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Evidence  that  certain  receipts  had 
been  given  to  defendants  by  agents  of 
payees  of  individual  notes  of  defend- 
ants was  admissible  though  plaintiff 
was  suing  as  transferee  of  a  joint  note, 
and  not  on  individual  notes.    Id. 

Evidence  here  was  insufficient  though 
circumstantial,  when  coupled  with  de- 
fendant's admissions,  to  show  execu- 
tion of  note  sued  on.  17  App.  370  (86 
S.   E.   1073). 

Evidence  here  in  action  on  notes  did 
not  authorize  verdict  for  defendants. 
145/383  (1)  (89  8.  E.  327). 

Burden  of  showing  that  condition 
attached  to  delivery  of  note  and  mort- 
gage was  breached  was  not  carried 
by  evidence  to  that  effect  from  only 
two  of  the  three  defendants,  since  it 
was  necessary  that  all  three  defend- 
ants should  negative  presumption  that 
said  condition  was  complied  with,  espe- 
cially in  view  of  direct  positive  evi- 
dence on  part  of  plaintiff  that  plaintiff 
had  compflied  with  said  condition.  22 
App.  52  (3.b)  (95  8.  E.  476). 
Holder  and  bearer  are  words  of  similar 
import,  and  where  either  is  employed 
in  note,  note  may  be  made  negotia- 
ble by  delivery.  "Holder"  is  applied 
tjo  any  one  in  actual  or  constructive 
possession  of  bill,  and  entitled  at 
law  to  recover  or  receive  its  contents 
from  parties  to  it.  15  App.  822,  826 
(84  8.  E.  312),  citing  4  Words  & 
Phrases  3319. 
Indorsement:  Note  indorsed  in  stencil 
by  company,  with  the  added  words 
"by  (a  named  person)  pt.,"  was 
prima  facie  admissible  in  evidence  as 
between  maker  and  transferee  in  ac- 
tion on  note.  143/522  (1)  (85  8.  E. 
699). 

Where  payee  indorses  note  in  blank 
and  delivers  it  to  bank  for  collection, 
and  thereafter  verbally  sells  interest 
in  it,  without  delivering  it,  buyer  does 
not  acquire  title  so  as  to  authorize 
him  to  sue  payee  as  indorser  on  fail- 
ure of  collection.  144/760  (1)  (87  8. 
E.  1027). 
Joint  maker:  If  upon  production .  of 
note  in  evidence  it  does  not  appear 
on  its  face  whether  plaintiff  signed 
as  surety  or  not,  it  would  be  compe- 


tent to  establish  that  fact  by  his  tes- 
timony. 140/790  (1)  (79  8.  E.  1127). 
Makers  of  note  here  were  joint 
makers.  144/74  (1)  (86  8.  E.  249). 
Fact  that  surety  had  let  one  joint 
maker  have  money  for  which  he  re- 
ceived more  than  legal  rate  of  inter- 
est was  insufficient  to  show  that 
lender's  relation  to  paper  was  that  of 
joint  maker  with  borrower.  Id.  74 
75  (2). 

Where  several  persons  sign  a  prom- 
issory note  which  reads,  "We,  or 
either  of  us,  promise  to  pay,"  etc., 
it  is  a  promise  to  pay  jointly  and 
severally,  and  the  legal  holder  of  such 
a  note  can,  at  his  pleasure,  sue  any  one 
of  the  parties  without  suing  the  others. 
21  App.  182,  183  (2)  (94  8.  E.  73,  40 
A.  B.  Rep.  449). 

Jury:  Where  note  and  attached  contract 
concluded  defendant  on  question  of  his 
liability  on  note,  refusal  to  submit 
his  liability  to  jury  was  not  error, 
though  evidence  that  no  personal  lia- 
bility was  intended  was  admitted  with- 
out objection.  146/634  (2)  (92  8.  E. 
56). 

Maturity:  Stipulation  in  one  of  series 
of  notes  that  it  will  become  due  if 
default  is  made  in  payment  of  any 
one  of  the  notes  is  valid.  14  App.  63 
(1)    (80  8.   E.  217). 

Name  of  payee:  Note  payable  to  order 
and  issued  with  a  blank  for  payee's 
name  may  be  filled  up  by  any  bona 
fide  holder  with  his  own  name,  and 
it  is  a  good  promissory  note  as  to 
him  from  its  date.  140/398  (2)  (78 
8.  E.  841). 

Payment:  Plea  that  note  was  given  for 
rent  of  land  and  that  plaintiff,  as 
holder,  permitted  maker  to  divert 
crops,  though  rent  debt  was  a  first 
lien  thereon,  and  though  plaintiff,  at 
time  defendant  indorsed  and  trans- 
ferred note  to  him,  agreed  to  collect 
out  of  crops  in  year  for  which  land 
was  rented,  properly  stricken.  13 
App.  9  (5)   (78  8.  E.'682). 

Plea:  Amended  plea  here  sufficiently 
charged,  in  absence  of  special  de- 
murrer and  as  against  general  attack 
that  it  presented  no  defense,  that 
note  sued  on  was  without  considera- 
tion,   and    that    plaintiff   with    knowl- 
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edge  of  such  fact  conspired  with  the 
payee  to  collect  same  from  the  maker. 
13  App.  392,  393   (6)    (79  S.  B.  237). 

PreBumptloxi:  If  note  is  genuine  it  will 
be  presumed  to  have  been  executed 
on  date  which  it  bears.  142/807  (1) 
(83  8.  E.  958). 

Bead  note:  One  executing  and  deliver- 
ing promissory  note  without  reading 
or  knowing  its  contents  can  not  avoid 
liability  because  he  acted  ignorantly, 
without  showing  some  justification 
either  by  reason  of  inability  to  read 
or  by  some  misleading  device  amount- 
ing to  fraud  on  part  of  person  with 
whom  he  was  dealing.  23  App.  136 
(98  8.  E.  239). 

Renewal  note:  Note  reciting  that  it 
was  given  for  value  received  and  that 
the  makers  have  pledged  as  collat- 
eral security  the  original  note  tfnd 
security  for  the  same,  was  not  a  mere 
agreement  collateral  to  the  original 
note,  extending  time  for  payment  and 
increasing  the  rate  of  interest,  but 
was  a  new  note  for  the  amount  re- 
maining due  in  the  first  note,  and 
the  first  note  was  to  be  held  as  col- 
lateral security  for  the  second. 
140/653  (1)   (79  8.  E.  539). 

Bank  to  which  note*  was  indorsed 
could  not,  after  maturity  of  second 
note,  sue  on  the  first  note  and  at  the 
same  time  supplement  its  terms  by 
applying  to  it  the  increased  rate  of 
interest  specified  in  the  second  note. 
Id.  653   (3). 

§  4273.  (§  3681.)  Negotiable  notes. 

Cited.    15  App.  822,  826  (84  8.  E.  312). 

Bearer:  Note  payable  to  bearer  is  ne- 
gotiable by  transfer  and  delivery  only. 
17  App.  465,  466   (2)    (87  8.  E.  713). 

Blank:  Note  may  be  transferred  by 
payee  merely  signing  his  name  on 
back  thereof;  not  necessary  that  name 
of  transferee  shall  be  set  out  in  writ- 
ing.    140/603    (1-a)    (79   8.  E.  540). 

Title  to  check  indorsed  in  blank 
will  pass  by  delivery.  14  App.  238 
(80  8.  E.   673). 

"Cash  or  order:"  Note  payable  to 
"cash  or  order,"  and  indorsed  in 
blank  by  makers  thereof,  is  in  effect 
payable  to  bearer,  and  holder  is  pre- 
sumed  to    be    vested   with   legal   title 


Ordinarily,  purchaser  renewing  pur- 
chase-money note,  knowing  of  de- 
fects in  property,  estopped  to  set 
up  defects  as  defense;  alitor,  where 
seller  promises  to  repair  in  consider- 
ation of  renewal  note.  13  App.  52 
(78  8.  E.  780). 

Salt:  When  promissory  note  is  pay- 
able on  day  certain  at  a  bank,  maker 
has  until  expiration  of  banking  hours 
on  day  of  maturity  to  pay  it,  but  ac- 
tion thereon  may  be  begun  thereafter 
on  same  day,  if  demand  for  payment 
be  made  and  refused  on  that  day.  18 
App.  558  (1)  (89  8.  E.  109). 

Surety:  One  who  signed  as  surety  note 
previously  signed  by  two  others  as 
joint  makers  contracted  as  surety 
for  both  makers.  144/74  (1)  (86  8. 
E.  249). 

Fact  that  surety  had  let  one  joint 
maker  have  money  for  which  he  re- 
ceived more  than  legal  rate  of  inter- 
est was  insufficient  to  charge  him 
with  notice  that  other  joint  maker 
was  mere  surety.    Id.  74,  75  (2). 

Whether  relationship  of  promisor  to 
payee  is  that  of  joint  principal  or 
that  of  surety  is  question  to  be  deter- 
mined by  facts,  and  is  not  to  be  gov- 
erned by  opinion  that  either  party  to 
contract  might  have  entertained,  so 
that  charge  making  undisclosed  inten- 
tion and  private  understanding  of  de- 
fendant test  for  determining  her  re- 
lationship to  notes  was  error.  24  App. 
613,  614   (3)    (101  8.  E. 


and  may  bring  suit  against  makers 
and  indorsers.  17  App.  465,  466  (2-a) 
(87  8.  E.  713). 
Consideration:  That  consideration  is 
expressed  in  note  does  not  affect  its 
negotiability  unless  such  considera- 
tion is  illegal.  .  16  App.  684  (2)  (85 
8.   E.   973). 

Contract:  Note  which  on  its  face  is 
subject  to  terms  of  contract  between 
maker  and  payee  is  not  negotiable 
instrument.  20  App.  506,  507  (5)  (93 
8.   E.   157). 

Deposit  certificate:  Instruments  signed 
by  bank  cashier  reciting  deposit  by 
certain  person,  "payable  to  the  order 
of  himself,"  with  interest  at  six  per 
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cent,  if  left  twelve  months,  was  ne- 
gotiable, the  quoted  words  being  words 
of  negotiability.  147/637  (1)  (95  S. 
E.  223). 

Indorsement  on  instrument  issued  by 
bank  which  recited  that  deposit  had 
been  made,  **For  value  received,  I 
hereby  transfer  this  certificate"  to 
named  person,  signed  by  the  depositor, 
though  omitting  the  words  "or  order" 
after  name  of  transferee,  was  a  gen- 
eral indorsement  and  did  not  restrict 
negotiability  of  paper.  147/637  (2) 
(95  S.  E.  223). 
Indorsement:  Negotiable  promissory 
note  payable  to  order  of  named  per- 
son stands  on  basis  of  non-negotiable 
instrument,  until  properly  indorsed. 
148/409   (1)    (96  S.  E.  866). 

Promissory  note  payable  to  order  of 
maker  and  properly  indorsed  by  him 
is  negotiable  instrument.  19  App.  118 
(1)  (91  S.  E.  287);  20  App.  402  (1) 
(93  S.  E.  38). 

Where  one  signs  as  maker  note  pay- 
able to  himself,  and  another  signs  it  as 
surety  only,  maker's  indorsement  con- 
verts it  into  negotiable  instrument, 
and    his    transfer    of    note    binds    the 


surety,  notwithstanding  absence  of  in- 
dorsement by  surety.  19  App.  118 
(2)    (91   S.  E.  287). 

Promissory  note  payable  to  named 
person  is  negotiable  only  by  indorse- 
ment of  that  person.  20  App.  153  (1) 
(92  S.  E.   758). 

Where  note  is  payable  to  named 
person,  and  after  being  indorsed  by 
payee  is  passed  to  a  third  person,  such 
taker,  by  indorsement  and  not  merely 
by  delivery,  would  be  protected  by 
the  general  rule  as  to  presumption  set 
up  in  his  favor  by  section  4288.  22 
App.  667,  668  (4,  5)  (97  S.  E.  109); 
affirmed,    149/88    (99    S.    E.    41). 

Overdue:  Fact  that  note  is  overdue  does 
not  destroy  its  character  of  negotiabil- 
ity.    21  App.  696  (94  S.  E.  902). 

Words  of  negotiability:  Court  properly 
e'xcluded  testimony  offered  to  show  that 
words  of  negotiability  in  notes  were 
placed  there  through  mistake  on  part 
of  makers  or  by  fraud  on  part  of  orig- 
inal payee,  where  there  was  no  testi- 
mony tending  to  show  knowledge  there- 
of or  fraud  on  part  of  holder,  in  whose 
name  suit  was  brought.  19  App.  10, 
11   (4)   (90  S.  E.  731). 


§  4274.  (§  3682.)  Bonds,  etc.,  negotiable. 


Applied.     142/160,  161  (82  S.  E.  556). 
Dishonor:     Fact   that   overdue   and  un- 
paid interest  coupons  are  attached  to 
bond  negotiable  by  delivery  does  not, 


as  a  matter  of  law,  make  bond  dis- 
honored paper,  or  charge  taker  for 
value  with  notice  of  defense.  144/665, 
668  (7)   (87  S.  E.  897). 


§  4275.  (§  3683.)  Limited  indorsement. 


Express  restrictions:  Person  indorsing 
or  transferring  note  may  limit  liability 
only  by  express  restrictions  contained 
in  the  indorsement  or  transfer.  18 
App.  420  (1)   (89  S.  E.  494). 

Interest:  Holder  of  negotiable  note  is 
presumed  to  be  bona  fide  purchaser 
for  value,  and  such  holder  could  main- 


tain suit  on  note  against  payee  sign- 
ing transfer  indorsed  thereon,  "I 
hereby  transfer  my  interest  in  this 
note  to''  stated  person,  the  suit  being 
against  the  original  maker  and  the 
person  so  indorsing.  18  App.  420  (2) 
(89    S.    E.    494). 


§  4276.  (§  3684.)  Transfer  of  secured  note  carries  security. 


Cited.      15    App.    778,    782    (84   S.    E. 

222);   17  App.  631,  633   (87  S.  E. 

918). 
Bond  for  titles:  Sections  3345  and  4276 
apply  to  note  secured  by  mortgage 
and  other  liens,  and  do  not  contem- 
plate purchase  money  notes  which  are 
not  so  secured,  but  in  connection  with 


which  there  is  contract  reserving  title, 
or  bond  to  convey  title  on  payment  of 
purchase  money.  148/27  (1-b)  (95  S. 
E.  690). 
Construction:  This  section  should  be 
construed  in  connection  with  sec- 
tions 3345-3347.  140/603,  606  (79  S. 
E.  540). 


Digitized  by 


Google 


1295 


EIGHTH  TITLE— CHAP.  6,  ART.  1. 


§4276 


Of  negotiable  papers  and  how  transferred. 


Indorsement  without  recourse:  This  sec- 
tion, properly  construed,  is  unre- 
stricted as  to  manner  of  transfer; 
consequently  it  applies  where  transfer 
is  by  indorsement  of  note  without  re- 
course, as  well  as  where  indorsement 
is  not  so  restricted.  148/27  (la)  (95 
S.    E.    690). 

Where  A  sold  designated  land,  made 
deed  to  purchaser,  and  received  series 
of  promissory  notes  for  purchase 
price  secured  by  mortgage  on  land, 
and  thereafter  transferred  one  note 
"without  recourse"  to  third  person 
for  value,  no  express  transfer  having 
been  made  of  mortgage,  and  trans- 
feree transferred  the  note  in  due 
course,  the  remote  transferee  in  virtue 
of  indorsements  acquired  an  interest  in 
the  mortgage  which  would  authorize 
him  to  maintain  suit  for  its  foreclosure 
relatively  to  the  note  assigned  to  him. 
148/27,  28   (1-d)    (95  S.  E.  690). 

Where  purchase  money  note  secured 
by  mortgage  was  transferred  without 
recourse  to  one  who  transferred  to  an- 
other, and  suit  was  instituted  thereon 
by  last  transferee  to  recover  general 
judgment  and  set  up  the  mortgage 
lien  upon  the  property,  while  it  was 
proper,  under  undisputed  facts,  to 
direct  verdict  seting  up  mortgage 
lien  on  the  property  for  amonnt  of 
note,  it  was  erroneous  to  direct  gen- 
eral verdict  in  personam  against  mort- 
gagee who  had  transferred  note  with 
out  recourse.  148/27,  28  (2)  (95  S. 
E.  690). 
Mortgage:  Where  mortgage  no  to  wis 
indorsed  in  blank  by  payee,  for  value, 
the  note,  together  with  the  mortgage 
lien,  was  thereby  conveyed,  and  the 
transferee  could  foreclose  the  same 
in  its  own  name.  140/603  (1)  (79  S. 
E.  540). 

Where  case  is  that  of  transfer  of 
note  secured  by  mortgage,  rule  that 
when  purchase  money  notes  for  land 
for  which  bond  for  title  has  been  given 
are  transferred  by  vendor  without  re- 
course, notes  lose  their  character  as 
purchase  money  notes  in  so  far  as  they 
entitle  vendor  to  any  interest  in  the 
land,  has  no  application.  148/27  (1-c) 
(95  S.  E.  690). 


Transfer  of  note  secured  by  mort- 
gage conveys  to  transferee  benefit  of 
security,  and  transfer  of  note  secured 
by  bill  of  sale  carried  with  it  such 
bill  of  sale.  18  App.  307  (5)  (89  S. 
E.  382). 

Priorities:  In  absence  of  agreement  or 
special  equity  to  contrary,  assignees 
holding  separately  several  notes  se- 
cured by  mortgage  or  otherwise  are 
entitled  to  share  pro  rata,  and  with- 
out any  preference,  in  proceeds  aris- 
ing from  sale  of  security,  when  insufK- 
cient  to  satisfy  them  all;  this  is  true 
although  notes  matured  on  different 
dates  and  the  assignments  were  made 
at  different  times.  19  App.  219  (91 
S.  E.  267). 

Where  several  notes  are  secured  by 
mortgage  or  otherwise,  and  holder  of 
security  transfers  one  note  and  retains 
others,  transferee  has  preference  over 
assignor  if  security  is  insufficient  to 
pay  all  notes;  equity  existing  in  favor 
of  assignee  and  against  assignor  is 
considered  sufficient  to  create  prefer- 
ence in  favor  of  assignee.  19  App. 
219,  220   (91  S.  E.  267). 

Repeal  of  this  section  not  effected  by 
sections  3345-3347.  140/603,  606  (79 
S.  E.  540). 

Security  deed:  This  section  is  applica- 
ble to  security  deeds,  where  title  is 
transferred  to  mortgagee,  so  that 
where  deed  secured  several  notes, 
and  one  of  them  was  transferred  to 
mortgagee's  creditor,  latter  was  enti- 
tled to  preferred  claim  out  of  pro- 
ceeds of  sale  of  property.  215  Fed. 
253. 

Title:  When  purchase  money  notes  are 
transferred  by  vendor  of  land  "with- 
out recourse"  or  without  guaranty, 
notes  lose  character  as  purchase  money 
notes,  in  so  far  as  they  entitle  holder 
to  lien  on  property.  147/33  (92  8. 
E.  645). 

Charge  that  when  promissory  note 
for  purchase  money  of  personal  prop- 
erty, which  reserves  title  in  payee  un- 
til note  is  paid,  is  by  payee  transferred 
for  value  to  third  person  without  re- 
course, title  reserved  is  divested,  and 
if   at   time   of   such   transfer   title   so 
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held  is  not  likewise  transferred  to  pur- 
chaser of  note  as  secority  in  his  hands, 
it  vests  in  the  maker,  and  transferee 

§  4277.  (§  3685.)  Implied  warranty. 

Forged:    Indorser  of  forged  bill  is  liable 
for    consideration    which     has    failed, 


becomes  ordinary  creditor  of  such 
maker,  is  correct  statement  of  law.  20 
App.  820   (1)    (93  S.  E.  559). 


without   proof    of    demand.      22    App. 
711,  712   (2)   (97  S.  E.  116). 


ARTICLE  2. 
Of  Indorsers,  Notice,  and  Protest. 

§  4279.  (§  3687.)  Contract  of  indorser. 


stated.    147/637,    638    (3)    (95    S.    E. 
223). 

Conditions:  Where  indorser  of  corporate 
note  before  delivery  indorsed  same  on 
condition  that  other  officers  and 
directors  indorse  it,  breach  of  such 
condition  was  no  defense  to  his  liabil- 
ity, in  absence  of  proof  of  knowledge 
of  condition  by  payee.  15  App.  26 
(82  8.  E.  580). 

Consideration:  Where,  although  payee 
may  not  have  been  bound  to  extend 
time  of  payment  of  note,  he  did  so 
extend  time  of  payment,  (suit  upon 
note  not  being  brought  until  after 
lapse  of  extended  time  of  payment), 
there  was  consideration  which  actually 
flowed  to  original  maker  by  reason  of 
indorsement,  and  it  was  immaterial 
that  indorsers  themselves  received  no 
benefit.  22  App.  164  (3)  (95  S.  E. 
763). 

Where,  by  agreement  with  payee  in 
note,  indorser  was  to  be  paid  a  con- 
sideration of  a  certain  per  cent,  on  all 
merchandise  sold  to  the  maker,  mere 
fact  that  such  per  cent,  was  never  paid 
did  not  invalidate  contract  and  relieve 
indorser  from  liability.  23  App.  609 
(99  S.  E.  222). 

Evidence:  Indorsement  of  note  in  blank 
can  not  be  shown  to  have  been  in- 
tended as  an  indosement  without  re- 
course. 13  App.  412  (1)  (79  8.  E. 
227). 


Extension  of  time  of  payment  of  note, 
granted  without  consideration,  does 
not  discharge  surety  or  indorser.  13 
App.  412   (2)    (79  8.  E.  227). 

Power  of  attorney:  Where  there  was 
indorsed  on  note  and  mortgage  several 
names,  last  of  which  was  "H.  A.  B. 
with  Power  of  Attorney,"  and  power 
of  attorney  was  not  included  in  the 
record,  at  most  this  could  only  indicate 
an  ordinary  individual  indorsement. 
149/479  (2.a)    (100  S.  E.  569). 

Signature:  No  particular  form  of  sig- 
nature is  necessary,  to  formal  indorse- 
ment of  negotiable  instrument,  and  a 
seal  is  not  necessary,  whether  the  in- 
dorsement be  that  of  a  private  person 
or  of  a  corporation.  18  App.  764  (1) 
(90  8.  E.  725). 

Surety:  Contract  of  suretyship  is  neces- 
sarily included  in  every  unqualified  in- 
dorsement of  negotiable  instrument.  15 
App.  433  (83  8.  E.  673). 

Warranty:  Indorsement  of  promissory 
note  is  warranty  to  every  subsequent 
holder  in  good  faith  that  the  instru- 
ment and  all  antecedent  signatures  are 
genuine;  and  even  where  prior  sig- 
nature is  forgery,  indorser  is  at  once 
liable  upon  his  warranty  to  subsequent 
holders,  without  any  presentment  for 
payment  or  notice  of  non-payment. 
22  App.  711,  712  (2)   (97  S.  E.  116). 


4280.  (§  3688.)  Protest  and  notice. 


Dishonor:  Under  evidence  here  failure 
to  instruct  that  note  sued  on  by  in- 
dorsee, was  not  dishonored  was  not  er- 
ror.    142/821   (2)    (83  S.  E.  961). 


Jury:  There  is  no  merit  in  contention 
that  court  erred  in  not  submitting  to 
jury  question  whether  bank,  which  de- 
fendant contended  was  real  maker  of 
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note,  had  waived  protest  on  note  sued 
on,  it  appearing  that  no  notice  of  non- 
payment or  of  protest  for  non-payment 
had  been  given  the  bank.  19  App.  434 
(2)  (91  S.  E.  509). 

Maker:  Where  director  indorsed  note 
before  delivery  to  take  up  existing 
note  for  corporation's  debt,  he  signed 
indirectly  for  his  own  benefit  and  was 
therefore  quasi-maker,  and  not  entitled 
to  notice  of  dishonor.  15  App.  26  (82 
S.  E.  580). 

Judgment  in  action  against  prior 
indorsers  and  maker  of  note  contain- 
ing no  waiver  of  notice  or  of  protest, 
and  no  issuable  defense  being  filed 
under  oath,  rendered  without  interven- 
tion of  jury,  was  valid  as  to  the  maker. 
145/164,  165   (4)    (88  S.  E.  951). 

Principal:  Notice  of  non-payment  or 
protest  is  not  necessary  to  bind  prin- 
cipal on  note;  it  is  given  only  for  pur- 
pose   of   fixing    liability    upon    an    in- 


dorser  or  suretv.  19  App.  434  (2)  (91 
S.  E.  509). 
Proof  of  notice:  Charge  that  under 
Florida  statute  pleaded  as  defense  to 
note  in  suit  burden  was  on  defendant 
to  show  that  notice  of  dishonor  was 
not  given  to  him,  and  that  mailing  of 
notice  within  time  required  by  statute 
would  be  sufficient  was  error,  as  under 
such  statute  burden  was  on  plaintiff  to 
show  notice  to  defendant.  24  App. 
91  (2)   (100  8.  E.  42). 

Uncontradicted  testimony  of  de- 
fendant that  notice  of  dishonor  was 
never  received  by  him  being  sufficient 
proof  under  Florida  law,  charge  plac- 
ing burden  on  defendant  to  show  want 
of  notice  of  dishonor  was  objection- 
able as  conveying  impression  that  he 
must  also  prove  that  such  notice  was 
never  mailed  to  him  in  compliance 
with  such  law.  24  App.  91  (2)  (100 
S.  E.  42). 


§  4283.  (§  3691.)  Indorser  sued  with  maker. 


Jurisdiction:  Joint  obligors  and  joint 
promisors  residing  in  different  coun- 
ties may  be  sued  in  county  of  either; 
maker  and  surety  on  note  are  joint  and 
several  promisors.  18  App.  387  (2)  (89 
S.  E.  525). 

Creditor  holding  promissory  note 
may  sue  maker  and  sureties  in  county 
of  residence  of  either,  and  surety  pay- 


ing note  succeeds  to  this  right  and 
may  sue  upon  note  either  in  county  of 
residence  of  maker  or  in  that  of  resi- 
dence of  co-surety,  at  his  option.  18 
App.  387  (3)  (89  S.  E.  525). 
Petition  in  action  on  note  here  stated 
cause  of  action  against  both  maker 
and  indorser.  17  App.  590,  591  (2) 
87  S.  E.  843). 


ARTICLE  3. 
Of  the  Rights  of  Holders. 
§  4286.  (§  3694.)  Right  of  bona  fide  holder. 


Cited.     142/821,   828    (83   S.   E.   961); 

145/551,  557  (89  S.  E.  578);  18  App. 

764  (2)    (92  S.  E.  725). 
Stated.      15   App.    822    (1)    (84   S.   E. 

312);  16  App.  95  (1)  (84  S.  E.  591). 
Accommodation  paper:  Testimony  of 
maker  of  note  sued  on  that  he  signed 
merely  as  accommodation  maker,  with- 
out filling  in  certain  blanks  and  sub- 
ject to  certain  conditions,  did  not  con- 
stitute good  defense  against  bona  fide 
transferee  for  value  before  maturity. 
17  App.  170   (1)    (86  S.  E.  434). 


Admission:  Where  counsel  for  plaintiff 
stated  in  brief  that  they  admitted  on 
trial  that  plaintiff  was  not  bona  fide 
purchaser,  without  notice,  before  ma- 
turity, of  note,  sued  on,  plaintiff  will 
not  be  considered  as  innocent  pur- 
chaser of  note.  22  App.  164  (1)  (95 
8.  E.  763). 

Agreement:  Transferee  of  negotiable 
paper  who  receives  it  before  it  is  due 
can  not  be  affected  by  any  agreement 
or  understanding  between  other  parties 
to  the  paper,    unless    notice  of    such 
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agreement  or  understanding  is  brought 
home  to  the  transferee.  22  App.  514 
(3)   (96  S.  E.  450). 

Knowledge  on  part  of  holder  of  ne- 
gotiable note  that  it  was  given  in  con- 
sideration of  executory  contract  or 
based  upon  executory  agreement  with 
payee,  even  though  such  consideration 
or  agreement  should  be  expressed  in 
the  agreement  itself,  will  not  deprive 
indorsee  of  character  of  bona  fide 
holder,  unless  he  had  notice  of  breach 
of  such  agreement  by  payee.  22  App. 
.519  (1)   (96  S.  E.  452). 

Transferee  of  negotiable  paper  who 
receives  it  before  it  is  due  can  not  be 
aflfccted  by  any  agreement  or  under- 
standing between  other  parties  to  the 
paper,  unless  notice  of  such  agreement 
or  understanding  is  brought  home  to 
the  transferee.  24  App.  807,  808  (2) 
(102  S.  E.  375). 

Answer:  Demurrer  to  defendant's 
amended  answer  here  in  action  on  note, 
setting  up  that  plaintiff  was  not  a 
bona  fide  holder  for  value,  was  prop- 
erly overruled.  145/551  (1)  (89  S.  E. 
578). 

Blank:  One  who  signs  his  name  to  blank 
paper  and  entrusts  signature  to  an- 
other, with  authority  to  incorporate 
above  signature  a  promissory  note,  or 
one  who  signs  instrument  in  form  of 
negotiable  promise  to  pay,  in  which 
are  left  spaces  manifestly  indicating 
that  instrument  is  incomplete  until 
they  shall  be  filled  out,  is  liable  to  one 
who  in  due  course  and  by  valid  indorse- 
ment becomes  bona  fide  holder,  accord- 
ing to  actual  tenor  and  effect,  although 
person  to  whom  it  was  intrusted  vio- 
lated his  trust  and  exceeded  his  author- 
ity in  writing  or  completing  the  obliga- 
tion. 21  App.  642  (3)  (94  S.  E.  853). 
If  note  in  form  of  negotiable  instru- 
ment is  signed  in  blank,  with  spaces 
left  which  could  easily  be  filled  out 
without  exciting  suspicion,  and,  while 
in  such  incomplete  form  and  prior  to 
any  actual  delivery,  it  is  feloniously 
taken  from  possession  of  maker  and 
lomploted,  it  does  not  follow  that  in- 
strument becomes  valid  obligation  even 
in  hands  of  bona  fide  holder  for  value; 
question  of  liability  should  be  deter- 
mined by  reference  to  whether  or  not 
negligence  of  maker  in  permitting  in- 


strument to  get  into  circulation  con- 
stituted proximate  cause  of  the  fraud, 
such  as  would  estop  him  from  denying 
valid  delivery.  21  App.  624,  625  (4) 
(94  S.  E.  853). 

Testimony  of  one  whose  name  ap- 
pears as  maker  of  negotiable  instru- 
ment, that  he  signed  and  delivered  it 
without  filling  various  blanks  therein, 
and  with  understanding  .  that  blanks 
would  not  be  filled  until  he  should 
consent  to  completion  of  instrument 
and  its  use,  and  that  thereafter,  with- 
out his  knowledge  or  consent,  blanks 
were  filled  in,  would  not  support  plea 
of  non  est  factum,  or  constitute  valid 
defense  against  bona  fide  transferee 
for  value  and  before  maturity.  24 
App.  807  (1)  (102  S.  B.  375). 
Burden  of  proof:  Upon  filing  of  plea  of 
non  est  factum  as  to  indorsement  of 
note,  burden  is  upon  plaintiff  to  estab- 
lish, by  preponderance  of  evidence, 
the  fact  of  the  indorsement.  20  App. 
153  (3)  (92  S.  E.  758). 
Consideration:  Mere  fact  that  indorsee 
knew  that  note  was  given  to  payee  for 
real  estate  commission  did  not  put 
him  on  notice  or  inquiry  as  to  whether 
consideration  failed.  143/623  (3)  (85 
S.  E.  858). 

Where  payee  of  note,  payable  to 
order,  sold  and  delivered  it  before 
maturity,  without  indorsement  or 
written  assignment,  makers,  in  action 
by  holder,  may  set  up  failure  of  con- 
sideration available  against  payee. 
144/233   (1)    (86  S.  E.  1093). 

Bona  fide  holder  of  negotiable  note 
purchased  for  value  and  before  matu- 
rity is  protected  against  defense  that 
note  was  without  consideration.  13 
App.  35    (3)    (78  S.  E.  772). 

Where  plaintiff  was  not  bona  fide 
purchaser  before  maturity  of-  notes 
sued  on,  error  to  exclude  defendant's 
evidence  that  consideration  for  notes 
had  partially  failed.  13  App.  492  (2) 
(79  S.  E.  359). 

Bona  fide  holder  of  notes  before 
maturity  is  not  chargeable  with  failure 
of  consideration.  16  App.  684  (85  8. 
E.  973). 

That  consideration  of  note  is  realty 
rather  than  personalty  does  not  change 
rule  that  purchaser  is  not  affected  by 
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knowledge  of  consideration.  Id.  684, 
685  (3). 

Note  given  in  consideration  of  con- 
tract, making  of  which  constitutes 
crime,  is  void,  even  in  hands  of  inno- 
cent purchaser  for  value,  before  due, 
and  without  notice  of  defenses.  17 
App.  649  (1)   (87  8.  E.  1101). 

Notice  of  probable  failure  of  con- 
sideration, such  as  may  be  pleaded 
against  holder  of  note,  may  be  either 
express  or  implied.  17  App.  680  (2) 
87  8.   E.   1099). 

Character  and  sufficiency  of  circum- 
stances to  place  prudent  man  on  guard 
as  to  failure  of  consideration  of  note 
purchased  are  questions  of  fact.    Id. 

Failure  of  consideration  is  no  de- 
fense as  against  bona  fide  holder  of 
negotiable  note,  where  he  receives  same 
before  due  for  value.  17  App.  692  (1) 
(87  8.  E.  1098). 

Memorandum  on  note  reciting  that 
note  was  given  for  certain  shares  of 
stock,  with  guaranty  of  certain  annual 
dividend,  was  sufficient  to  give  pur- 
chaser notice  of  failure  of  considera- 
tion.    145/494   (1)   (89  8.  E.  613). 

Where  owner  of  house  and  lot  sells 
same  to  one  who  intends  to  use  it  for 
purpose  of  maintaining  it  as  a  house  of 
prostitution,  and  the  vendor  knows 
purpose  for  which  it  is  bought,  and  use 
for  which  it  is  to  be  put,  notes  taken 
for  purchase  money  will  be  based  upon 
illegal  and  immoral  consideration,  and 
will  be  unenforceable  in  hands  of  first 
taker  or  his  transferee.  149/72  (2) 
(99  8.  E.  121);  23  App.  724  (99  8.  E. 
387). 

Plea  of  failure  of  consideration  can 
not  be  sustained  as  against  bona  fide 
holder  of  note  and  for  value  unless 
evidence  shows  that  holder  had  notice 
of  such  failure  of  consideration,  or 
that  facts  and  circumstances  were 
sufficient  to  put  reasonably  prudent 
person  on  guard.  18  App.  450,  451  (8) 
(89  8.  E.  587). 

While  holder  of  negotiable  promis- 
sory note  may  know  nature  and  charac- 
ter of  consideration,  it  is  essential 
that  failure  of  consideration  be  known 
to  him,  or  that  facts  and  circumstances 
be  sufficient  to  put  him,  as  a  reason- 
ably prudent  man,  upon  notice  that 
there  was  failure  of  consideration,  and 


burden  is  on  defendant  setting  up  such 
a   plea.     Id. 

Payee  of  accepted  bill,  who  has  paid 
value  to  drawer  before  maturity,  is  not 
concerned  with  consideration  as  be- 
tween drawer  and  acceptor;  he  holds 
bill  unaffected  by  equities  in  favor  of 
acceptor  against  drawer.  23  App.  279 
(1)   (98  8.  E.  122). 

Corporation:  Every  trading  corporation, 
unless  forbidden  by  charter,  may  issue 
negotiable  paper  in  due  and  ordinary 
course  of  business;  and  where  corpora- 
tion having  this  power  makes  or  in- 
dorses such  paper,  although  for  un- 
authorized purpose,  defense  of  ultra 
vires  will  not  avail  it  as  against  in- 
nocent purchaser  who  bona  fide  and  for 
value  acquires  title  to  paper  before 
maturity.  20  App.  436  (1)  (93  8.  E. 
108). 

Damages:  Where  negotiable  note  is 
wrongfully  transferred  to  bona  fide 
purchaser,  cutting  off  valid  defense  of 
maker,  cause  of  action  arises  for  re- 
sulting damages.  15  App.  680  (1)  (84 
8.  E.  163). 

DdfenBes:  Promissory  note  payable  to 
order  of  maker  and  properly  indorsed 
by  him  is  negotiable  instrument,  and 
holder  is  protected  from  any  defense 
set  up  by  maker,  acceptor  or  indorser, 
except  non  est  factum,  gambling  or 
immoral  and  illegal  consideration,  or 
fraud  in  its  procurement  by  the  holder. 
20  App.  402   (1)    (93  8.  E.  38). 

Direction  of  verdict:  Where  testimony 
tended  to  show  that  note  was  trans- 
ferred by  payee  to  plaintiff's  husband, 
and  that  if  plaintiff  ever  became  holder 
at  all,  it  was  after  maturity,  and 
tended  also  to  sustain  plea  of  failure 
of  consideration  filed  by  payee,  court 
erred  in  directing  verdict  as  to  payee. 
22  App.  160  (2)   (95  8.  E.  742). 

Evidence:  Where  undisputed  evidence 
showed  that  plaintiff  was  bona  fide 
holder  for  value,  without  notice  of  any 
defense  to  note  sued  on,  evidence  of 
any  aliunde  contract  between  maker 
and  original  payee  could  not  affect 
rights  of  such  holder.  18  App.  263 
(1)   (89  8.  E.  450). 

Where  evidence  in  suit  on  defend- 
ant 's  note  to  a  bank,  which  by  indorse- 
ment had  transferred  it  to  plaintiff 
bank,  authorized  finding  that  note  was 


Digitized  by 


Google 


§4286 


EIGHTH  TITLE— CHAP.  6,  ART.  3. 


1300 


Of  the  rights  of  holders. 


so  indorsed  and  transferred  before 
maturity,  and  remained  thereafter  in 
possession  of  plaintiff,  and  that  plain- 
tiff was  bona  fide  holder  for  value,  and 
that  defendant's  plea  of  payment  was 
not  sustained  by  proof,  verdict  for 
plaintiff  for  full  amount  sued  for  was 
supported  by  evidence.  19  App.  433 
(1)    (91  S.   E.  439). 

Where  note  showing  that  it  was 
transferred  .to  plaintiff  for  value  and 
before  maturity  is  sued  on  by  trans- 
feree and  holder,  its  production  by 
plaintiff  at  trial  is  prima  facie  ev- 
idence that  he  acquired  it  for  value, 
before  maturity,  and  without  notice 
of  any  fact  going  to  defeat  its  collec- 
tion. ^20  App.  489  (2)  (93  S.  E.  110). 

Felonious  taking:  Where  negotiable  in- 
strufnent  is  completed  in  form  and  duly 
signed,  but  prior  to  its  delivery  is 
feloniously  taken  by  the  payee,  and 
prior  to  its  maturity  is  indorsed  and 
passed  by  such  unlawful  taker  to  a 
bona  fide  holder  for  value,  the  inno- 
cent purchaser  is  protected  in  his  title 
and  can  recover  against  the  maker.  22 
App.  667  (1)  (97  S.  E.  109);  affirmed, 
149/88  (99  S.  E.  41). 

Fraud:  Evidence  here  in  indorsee's  ac- 
tion on  note  defended  for  fraud  and 
failure  of  consideration  sustained  ver- 
dict for  defendant.  142/821  (2)  (83 
S.  E.  961). 

Plea  setting  up  fraud,  but  not  stat- 
ing that  purchaser  was  induced  to  sign 
note  by  false  representations  as  to  its 
contents  or  that  he  was  excused  from 
ascertaining  the  same  was  properly 
stricken.    142/836  (2)  (83  8.  E.  958). 

Fraud  which  will  enable  maker  to 
avoid  paying  note  in  hands  of  innocent 
purchaser  for  value  is  fraud  on  part 
of  holder.  15  App.  822,  826  (84  S.  E. 
312). 

Court  did  not  err  in  excluding  tes- 
timony offered  to  show  that  note  sued 
on  was  obtained  by  fraud,  where  such 
testimony  did  not  connect  or  tend  to 
connect  holder  of  note  with  alleged 
fraud.  19  App.  335  (1)  (91  8.  E.  440). 
Fraud  in  procurement:  The  ''fraud  in 
the  procurement  of  the  note"  which 
will  let  in  defenses  against  the  holder 
is  the  fraud  on  his  part,  and  has  no 
reference  to  fraud  in  the  contract  out 


18 


of  which  the  instrument  arose. 
App.  171  (1-a)  (88  S.  E.  991). 
**  Fraud  in  the  procurement  of  a  note 
refers  not  to  fraud  in  original  pro- 
curement of  paper,  but  only  to  fraud 
on  part  of  holder  in  obtaining  the 
note.  18  App.  181  (89  S.  E.  379). 
Fraud  in  procurement  of  note  must 
be  fraud  on  part  of  holder,  in  order 
to  avail  as  legal  defense.  19  App. 
10,  11   (4)    (90  S.  E.  731). 

"Fraud  in  its  procurement''  which 
would  enable  maker  of  promissory 
note  to  avoid  paying  it,  when  in  hands 
of  innocent  holder  for  value,  means 
fraud  on  part  of  holder,  and  has  no 
reference  to  fraud  in  contract  out  of 
which  instrument  arose.  20  App.  402 
(1-a)    (93    S.    E.    38). 

"Fraud  in  the  procurement  of  the 
note,''  means  fraud  on  the  part  of 
the  holder  thereof,  and  has  no  refer- 
ence to  the  fraud  in  the  contract  out 
of  which  the  note  arose,  or  fraud  of 
an  intervening  indorser.  22  App.  667 
(2)  (97  S.  E.  109);  affirmed,  149/88 
(99  S.  E.  41). 

Guaranty:  Where  note,  payable  to  or- 
der, was  transferred  without  in- 
dorsement or  written  assignment,  that 
third  person  guaranteed  payment 
without  knowledge  or  consent  of 
makers,  does  not  affect  makers'  li- 
ability, or  deprive  them  of  defenses 
available  against  payee  and  holder, 
whose  title  was  equitable.  144/233 
(2)    (86  S.  E.  1093). 

Guardian:  Under  this  section  and  sec- 
tion 4291,  one  buying  municipal  or 
State  bonds  from  guardian  at  pri- 
vate sale,  without  court  order,  after 
notice  that  bonds  belong  to  estate, 
is  liable  to  ward  for  such  bonds,  if 
their  proceeds  are  misappropriated  by 
guardian.  16  App.  559  (2)  (85  S. 
E.  766). 

Indorsement:  Payee  of  promissory  note 
may  plead  and  prove,  in  defense  to 
suit  by  bona  fide  holder  of  note  for 
value,  who  received  it  before  maturity 
and  without  notice  of  any  defect  or 
defense,  that  he  did  not  indorse  or 
authorize  the  indorsement  of  his  name 
on  the  back  of  the  instrument.  20 
App.  153   (2)    (92  8.  E.  758). 

Maturity:  Plea  that  note  was  without 
consideration    being    unsupported    by 
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evidence,  immaterial  whether  plain- 
tiff's purchase  of  the  note  was  before 
or  after  maturity.  13  App.  471  (79 
S.    E.   366). 

Evidence  authorizing  inference  that 
plaintiff  acquired  title  to  note  after 
maturity  authorized  finding  that  he 
was  not  bona  fide  purchaser.  16  App. 
23  (84  S.  E.  483). 
Non  est  factum:  Defense  of  non  est 
factum  can  be  successfully  pleaded  to 
suit  on  negotiable  promise  to  pay,  even 
as  against  bona  fide  holder  who  took 
it  prior  to  maturity  and  without  notice 
of  such  defense.  21  App.  624  (2) 
(94  S.  E.  853). 
Non-negotiable  note:  Where  one  holds 
non-negotiable  note  containing  lan- 
guage which  would  place  prudent  man 
upon  his  guard,  maker  of  such  note 
could,  as  against  holder,  make  all  de- 
fenses which  wpuld  have  been  open 
to  him  against  payee.  147/170  (2) 
(93  S.  E.  91). 
Notice:  Fact  that  transferee,  a  banker, 
knew  payee  of  note  as  customer  of 
bank,  and  sued  maker  without  joining 
indorser,  and  that  he  had  not  taken 
formal  transfer  of  land  conveyed  as 
security,  did  not  charge  him  with 
notice  of  failure  of  consideration,  or 
put  him  on  inquiry.  143/366  (1)  (85 
S.  E.  101). 

Evidence  here  was  sufficient  to  au- 
thorize charge  on  subject  of  notice 
to  plaintiff  of  failure  of  consideration 
of  notes  when  he  became  holder 
thereof.  144/416,  417  (3)  (87  S.  E. 
466). 

Note  executed  by  president  of  rail- 
road corporation  in  excess  of  cor- 
porate powers  was  not  enforceable 
by  bank  which  took  it  with  full  notice 
of  unauthorized  purposes  for  which 
it  was  given.  16  App.  425  (85  8.  E. 
634). 

Mere  fact  that  president  of  com- 
pany negotiated  note  for  his  own  per- 
sonal benefit  to  a  third  person  who 
knew  he  was  such  president  would  not 
of  itself  be  notice  to  such  person  that 
this  action  of  the  president  was  un- 
authorized or  improper,  nor  would  such 
fact  be  sufficient,  without  more,  to  put 
such  third  person  upon  inquiry  as  to 
legality   or   correctness   of   president's 


conduct.     18  App.  450,  452  (9)    (89  8. 
E.  587). 

Presumptively,  transferee  of  note 
given  for  sum  payable  on  named  day 
but  providing  that  it  might  be  paid  in 
stated  monthly  installments  beginning 
on  that  day,  some  of  which  extended 
beyond  time  of  transfer  and  none  of 
which  appeared  to  be  in  arrears  at 
that  time,  acquired  it  without  notice 
of  failure  of  consideration.  22  App. 
397  (1)   (95  S.  E.  1002). 

Charge  that  if  jury  believe  from 
evidence  that  plaintiff  knew  all  about 
transaction,  and  that  he  is  not  bona 
fide  holder  of  note  for  value  without 
notice,  but  that  he  had  actual  notice 
of  all  matters  that  defendant  contends 
to  be  a  failure  of  consideration,  and 
that  he  knew  note  was  not  binding 
until  bond  for  title  was  returned,  and 
that  all  these  matters  were  known  to 
him  at  time  he  purchased  note,  even 
though  he  purchase  it  before  due,  then 
he  would  not  be  entitled  to  recover, 
read  in  connection  with  whole  charge, 
was  not  erroneous.  23  App.  663  (4) 
(99  S.  E.  224). 

Failure  of  executory  consideration 
in  promissory  note  is  not  defense 
against  purchaser  for  value  before 
maturity  who  had  knowledge  of  char- 
acter of  consideration  but  who  ac- 
quired note  before  consideration  had 
actually  failed,  and  who  had  notice, 
constructive  or  otherwise,  that  consid- 
eration would  fail.  24  App.  298  (100 
S.  E.  647). 

In  suit  upon  note  by  transferee, 
where  defendant  admits  prima  facie 
case  and  assumes  burden  of  proving 
defense  that  plaintiff  purchased  note 
with  notice  of  an  infirmity  therein, 
trial  judge  did  not  err  in  directing 
verdict  for  plaintiff  upon  failure  of 
devidence  to  disclose  any  fact  or  cir- 
cumstance within  knowledge  of  plain- 
tiff prior  to  purchrfSe  of  note  which 
would  put  prudent  man  on  guard  as 
to  any  defense  which  defendant  might 
have  had  against  payee.  24  App.  609 
(1)  (101  8.  E.  715),  635  (101  S.  E. 
766). 

See  Oonsideration. 
Payment:     As  against  plaintiff  in  actiop 
on  note  which  itself  shows  that  it  was 
transferred  for  value  and   befort»   ma 
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turity,  pajment  to  payee  before  ma- 
turity will  not  be  defense,  without 
showing  that  payee  had  possession  of 
note  at  the  time,  or  was  then  owner  of 
it,  or  for  some  other  reason  had  right 
to  receive  the  money.  20  App.  489 
(2)  (93  8.  E.  110).   • 

Bona  fide  holder  of  negotiable  note 
purchased  for  value  and  before  ma- 
turity is  protected  against  defense  that 
amount  of  note  has  been  paid  to  orig- 
inal payee.  21  App.  480  (1)  (94  8.  E. 
616). 

Petition:  Where  plaintiff  was  bona  fide 
holder  for  value,  without  notice  of 
any  defense  to  note  sued  on,  it  was 
not  necessary  for  his  petition  to  allege 
from  whom  note  sued  on  was  pur- 
chased, especially  in  absence  of  demur- 
rer.   18  App.  263  (2)  (89  S.  E.  450). 

Pleas:  Finding  for  plaintiff  in  action 
on  note  was  unauthorized,  where 
evidence  failed  to  show  that  plaintiff 
successfully  carried  burden  placed  on 
him  by  filing  of  plea  of  non  est  fac- 
tum.    17  App.  453   (87  8.  E.  690). 

Special  plea  in  action  by  holder 
of  note  as  transferee  setting  up  that 
defendant  was  induced  to  sign  by 
fraud  of  payee,  that  note  was  without 
consideration,  and  that  plaintiff  took 
note  with  notice  of  such  fraud  and 
failure  of  consideration,  not  subject 
to  demurrer.  145/110  (1)  (88  8.  E. 
570). 

Plea  which  did  not  allege  knowledge 
on  part  of  holder,  at  time  it  obtained 
the  note,  that  fraud  had  been  prac- 
ticed upon  maker  in  procuring  execu- 
tion thereof  was  demurrable.  20  App. 
402  (1-b,  2)   (93  8.  E.  38). 

Prosecntlon  for  crime:  Where  defend- 
ants in  action  on  note  pleaded  illegal 
consideration  and  invalidity,  because 
given  for  purpose  of  suppressing 
criminal  prosecution  against  one  of 
them,  testimony  as  to  statements  by 
him  to  other  defendants  that  he  had 
violated  the  law  and  that  he  was  go- 
ing to  be  prosecuted  unless  they  exe- 
cuted a  note  with  him  was  admis- 
sible to  explain  their  conduct  in  sign- 
ing the  note,  but  not  as  proof  that  a 
criminal  prosecution  was  threatened. 
19  App.  208  (1)  (91  8.  E.  346). 

Whether  consideration  of  note  was 
suppression   of  threatened  prosecution 


was  purely  question  of  fact  for  jury, 
under  appropriate  instruction  from 
court.  19  App.  208  (2)  (91  8.  E.  346). 
Proof  that  maker  of  note  was  cash- 
ier in  national  bank  and  violated  sec- 
tion 5209  of  the  Bevised  Statutes  of 
the  United  States,  that  prosecution  for 
such  violation  was  threatened,  and 
that  he,  his  mother,  and  his  brother- 
in-law  signed  the  note  for  purpose  of 
suppressing  and  settling  the  threat- 
ened criminal  prosecution,  voids  the 
contract.  19  App.  208  (3)  (91  8.  E. 
346). 

Where,  in  action  on  note,  it  was  con- 
tended that  such  note  was  given  for 
purpose  of  suppressing  criminal  prose- 
cution»  charge  that  it  was  contended 
that  defendant  violated  section  5209 
of  the  Bevised  Statutes  of  the  United 
States,  that  there  would  have  to  be  a 
violation  of  some  law  before  there 
would  be  suppressidn  of  prosecution, 
etc.,  was  not  misleading  nor  did  it 
in  effect  charge  that  jury  should  find 
for  defendant.  19  App.  208  (4)  (91 
S.  E.  346). 

Where  consideration  for  notes  sued 
on  was  suppression  of  criminal  prose- 
cution, it  is  immaterial  whether  suit  is 
brought  by  bona  fide  holder  or  not. 
22  App.  433    (2)    (96  8.  E.  269). 

Batlfication:  Evidence  that  maker  of 
note  signed  in  blank  accepted  from 
payee  note  to  indemnify  himself 
against  loss  on  note  si^ed  by  him 
and  used  by  payee  without  authority 
was  admissible,  as  tending  to  show 
ratification  of  act  of  person  entrusted 
with  incomplete  note.  17  App.  170, 
171   (2)    (86  S.  E.  434). 

Seal:  Where  evidence  for  plaintiff  made 
out  prima  facie  case  for  admitting  in 
evidence  note  sued  on,  and  note  was 
instrument  under  seal,  defendant  could 
plead  non  est  factum,  gambling,  illegal 
or  immoral  consideration,  or  fraud  in 
its  procurement.  18  App.  450,  451  (7) 
89  8.  E.  587). 

Surety:  One  who  signs  or  indorses  note 
as  surety  can  not  in  defense  to  action 
thereon,  either  by  innocent  payee  or 
any  other  bona  fide  holder  for  value, 
set  up  that  principal  maker,  to  whom 
he  intrusted  note,  delivered  it  in  vio- 
lation of  condition  that  certain  other 
person  or  persons  should  first  sign  or 
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indorse  it.  20  App.  576  (3)  (93  8. 
E.  173). 
UBory:  Defense  of  usury  is  good  eyen 
against  bona  fide  holder  for  value  of 
negotiable  promissory  note,  who  ac- 
quired title  to  same  before  its  ma- 
turity.  21  App.  818  (2)  (95  8.  E.  331). 

§  4287.  (§  3695.)  Overdue  notice. 

Cited.  142/821,  829  (83  S.  E.  961); 
144/665,  668  (87  8.  E.  897). 
Notice:  If  holder  of  negotiable  instru- 
ment receives  it  after  it  is  due,  its 
non-payment  at  maturity  is  notice  to 
him  of  dishonor,  and  he  takes  it  sub- 
ject to  all  the  equities  existing  be- 
tween the  original  parties  thereto, 
arising  out  of  and  connected  with  the 
original  contract.  21  App.  696  (94 
8.  E.  902). 


As  against  bona  fide  holder  who  pur- 
chases  before  due,  for  value  and  with- 
out notice,  maker  of  promissory  note 
can  insist  upon  invalidity  of  home- 
stead waiver  embraced  in  usurious  con- 
tract in  hands  of  such  holder.  21 
App.  818  (2-a)   (95  8.  E.  331). 


Several  notes:  Charge  that  if  commer- 
cial paper,  consisting  of  series  of  notes 
constituting  one  transaction,  was 
transferred  to  named  person,  and  cer- 
tain of  these  notes  were  past  due  at 
time  of  transfer,  transferee  was  not 
holder  bona  fide  and  for  value,  but 
took  entire  series  as  dishonored  paper, 
was  substantially  correct.  147/377  (1) 
(94    8.    E.    228). 


4288.  (§  3696.)  Presumption  of  good  faith. 


Cited.,   145/551,   557    (89  8.   E.   578); 

18  App.  764  (1-b)  (90  8.  E.  725). 
8tated  and  applied.     143/623    (2)    (85 

8.   E.   858);      144/91    (1)    (86   8.   E. 

233);      15    App.    822    (1)    (84   8.    E. 

312);     17  App.     170,   177   (86  S.  E. 

434);    18    App.    59     (1)     (88    8.    E. 

794),  420  (2)  (89  8.  E.  494);  20  App. 

396   (2)    (93  8.  E.  43),  402   (1)    (93 

8.  E.  38),  489   (3)    (93  8.  E.   110); 

22     App.    58    (1)     (95    8.    E.     378); 

147/637,  638  (5)  (95  8.  E.  223). 
Burden:  Where  defendant  in  suit 
brought  by  holder  of  promissory  note 
pleads  that  note  is  without  consid- 
eration, burden  is  on  defendant  to  sus- 
tain such  plea.  18  App.  450,  451  (4) 
(89  8.  E.  587). 

Defendant  in  action  on  notes,  who 
admits  their  execution  but  denies  that 
plaintiff  was  bona  fide  purchaser  and 
alleges  total  failure  of  consideration 
and  that  if  plaintiff  did  buy  notes  it 
knew  of  failure  of  consideration  at 
time,  has  burden  to  sustain  such  alle- 
gations of  his  plea.  20  App.  493  (2) 
(93  8.  E.  107). 

Possession  alone  of  a  security  ne- 
gotiable by  delivery  before  due  is  pre- 
sumptive evidence  of  title  thereto,  but 
when  such  security  is  proven  to  have 
been  stolen  or  otherwise  appropriated 
in  fraud  of  rights  of  the  owner,  then 
the  onus  is  upon  the  possessor  to  show 


that  he  took  it  bona  fide  and  for  value. 
22  App.  667,  668  (3)  (97  8.  E.  109); 
affirmed,  149/88  (99  8.  E.  41). 

Collaterals:  One  holding  note  as  col- 
lateral security  is  *' holder,"  within 
this  section.  16  App.  802  (86  S.  E. 
391). 

Consideration:  In  the  absence  of  evi- 
dence of  failure  of  consideration,  er- 
ror for  court  to  charge  on  subject. 
140/594  (5)    (79  8.  E.  459). 

Date:  Where  note  payable  at  future 
date  is  indorsed  by  payee  to  another, 
presumption  that  such  other  took 
note  before  maturity,  for  value,  and 
without  notice.  13  App.  35  (3)  (78 
8.  E.  772). 

Defense:  Holder  of  negotiable  note  is 
presumed  to  be  bona  fide  owner 
thereof,  and  for  value,  and  unless  de- 
fendant negatives  one  or  both  of  these 
facts,  he  is  shut  off  from  any  defense 
which  he  might  have  against  the 
payee.    18  App.  450  (3)  (89  8.  E.  578). 

Direction  of  yerdict:  Only  defense  to 
note  being  denial  of  allegation  that 
plaintiff  was  good  faith  purchaser  for 
value  and  before  maturity,  not  error 
to  direct  verdict  for  plaintiff  in  ab- 
sence of  evidence  to  sustain  plea,  on 
introduction  of  note  in  evidence  show- 
ing transfer  to  plaintiff  regularly 
written  thereon  by  payee.  13  App. 
35  (4)  (78  8.  E.  772). 
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Error  in  directing  verdict  for  prin- 
cipal of  notes  sued  on  and  interest 
was  harmless,  in  view  of  this  sec- 
tion, where  plaintiff  introduced  note 
and  no  defense  was  presented.  15 
App.  650   (1)    (84  S.  E.  151). 

Where  there  was  no  evidence  to 
rebut  presumption  that  holder  was 
bona  fide  holder  for  value,  but  uncon- 
tradicted testimony  of  president  of 
plaintiff  bank  was  that  bank  bought 
note  before  it  was  due,  with  no  knowl- 
edge of  circumstances  under  which  de- 
fendant's  indorsement  was  obtained, 
and  undisputed  evidence  also  explic- 
itly denied  that  person  who  obtained 
indorsement  had  authority  for  bank  in 
taking  note,  court  did  not  err  in  di- 
recting verdict  for  plaintiff.  18  App. 
171  (1)  (88  S.  E.  991). 

Where  there  was  no  testimony  which 
tended  to  rebut  presumption  created 
by  law  in  behalf  of  holder  of  nego- 
^  tiable  instrument,  court  did  not  err 
in  directing  verdict  for  plaintiff,  by 
whom  notes  sued  upon  were  apparently 
obtained  from  original  payee  before 
maturity  and  for  value,  without 
notice  of  any  defect  or  defense.  19 
App.  10  (3)  (90  S.  E.  731). 
Discounted:  Petition  in  action  on  note 
made  by  defendant  and  payable  to 
other  defendants,  alleging  that  it  was 
"discounted  or  sold"  by  maker  to  pe- 
titioner before  maturity,  word  ''dis- 
counted*' has  meaning  synonymous 
with  word  '*sold,"  and  in  such  case 
purchaser  need  not  state  price  paid 
therefor.  24  App.  400,  401  (1)  (100 
S.  E.  758). 

Where  negotiable  promissory  note, 
due  at  fixed  date  in  future,  and  in- 
dorsed by  payee  in  blank,  is  put  in 
suit  by  third  person,  production  of 
note  by  plaintiff  at  trial  is  prima  facie 
evidence  that  he  acquired  it  for  value 
before  maturity,  and  without  notice 
of  any  fact  going  to  defeat  its  collec- 
tion; as  against  him  payment  made  to 
payee  will  not  be  defense,  without 
showing  that  payee  had  possession  of 
note  at  time,  or  was  then  the  owner  of 
it,  or  some  other  reason  had  a  right 
to  receive  the  money.  22  App.  237 
95  8.  E.  759). 
Fraud  in  procurement  of  notes  must  be 
fraud    in    its    procurement    by    holder 


thereof;  section  does  not  refer  to 
fraud  in  contract  out  of  which  note 
arises.  17  App.  692  (1)  (87  S.  E. 
1098). 

See  notes  to  §  4286,  catchword  Fraud 
in  procurement 
Indorsements:  Where  plaintiff  sues  as 
transferee  of  note,  and  then  shows  in 
evidence  the  note  with  the  transfer 
regularly  written  thereon,  he  does  not 
have  burden  of  proving  execution  of 
indorsement,  unless  defendant  has  filed 
plea  of  non  est  factum  as  to  such 
indorsement.  18  App.  450  (3)  (89  S. 
K.    587). 

Where  negotiable  note  payable  at 
future  date  is  indorsed  by  payee  to 
plaintiff,  in  absence  of  proof  to  con- 
trary law  will  presume  that  plaintiff 
took  note  before  maturity,  for  value, 
and  without  notice.  21  App.  480  (1) 
(94   S.   E.   616). 

Where  note  is  payable  to  named 
person,  and  after  being  indorsed  by 
payee  is  passed  to  a  third  person,  such 
taker,  by  indorsement  and  not  merely 
by  delivery,  would  be  protected  by  the 
general  rule  as  to  presumption  set  up 
in  his  favor.  22  App.  667,  668  (5) 
(97  S.  E.  109);  affirmed,  149/88  (99 
S.  E.  41). 

Where  suit  against  maker  of  note 
originally  payable  to  his  own  order 
and  indorsed  by  him  in  blank  was 
brought  by  corporation  entitled  "The 
Cosmopolitan  Life  Insurance  Com- 
pany,*' to  which  company  it  was  in- 
dorsed in  name  of  another  corpora- 
tion by  insurance  commissioner,  sign- 
ing thus:  **  Cosmopolitan  Insurance 
Company,  by  Wm.  A.  Wright,  Ins. 
Com'r,  State  of  Georgia,  in  charge," 
plaintiff  was  entitled  to  benefit  of 
presumption  that  it  was  bona  fide  pur- 
chaser, before  maturity,  without  notice 
of  defense  set  up  by  maker's  plea 
of  failure  of  consideration.  23  App. 
216  (1)  (98  S.  E.  124). 
Notice:  Presumption  of  notice  arising 
from  testimony  of  maker  that  he  no- 
tified holder  not  to  trade  for  note 
by  mailing  letter  addressed  to  holder, 
rebutted  by  uncontradicted  testi- 
mony of  holder  that  he  did  not  re- 
ceive letter.  17  App.  692  (2)  (87  S. 
E.   1098). 
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Petition:  Where  necessary  meaning  of 
petition,  in  suit  on  note  made  by  de- 
fendant and  payable  to  other  defend- 
ants, was  that  plaintiff  became  owner 
and  holder  of  note  before  maturity, 
transaction  is  presumed  to  have  been 
bona  fide  and  for  value.  24  App.  400, 
401    (1)    (100   S.  E.   758). 

Bebut  presumption:  Presumption  that 
holder  is  such  bona  fide  not  overcome 
because  note  was  not  indorsed  by 
person  from  whom  holder  obtained 
it,  or  because  plaintiff  and  such  per- 
son and  defendant  resided  in  different 
States,  or  because  note  was  taken 
without  collateral  mentioned  on  its 
face  as  having  been  given.  144/514 
(87   S.  E.  675). 

Bank  which  is  transferee  of  nego- 
tiable instrument  sued  on  is  presum- 
ably the  bona  fide  purchaser  of  the 
same   for  value  and  before  maturity; 


and  it  was  for  jury  to  say  whether 
this  presumption  was  rebutted  by  ev- 
idence adduced  upon  the  trial.  18 
App.    788    (3)    (90    S.    E.    1039). 

Promissory  note  payable  to  order 
of  maker  and  properly  indorsed  by 
him  is  a  negotiable  instrument,  and 
holder  is  presumed  to  be  such  bona 
fide  and  for  value;  this  presumption 
is  not  overcome  by  proof  made  of 
declarations  of  payee  thereof,  whether 
made  before  or  after  maturity,  where, 
on  trial  of  action  brought  by  holder, 
such  declarations  are  admitted,  even 
without  objection,  to  show  that  plain- 
tiff was  not  bona  fide  holder,  for  value, 
before  maturity,  it  not  further  appear- 
ing that  such  declarations  were  made 
to  plaintiff,  or  that  latter  had  any 
knowledge  thereof  before  acquiring 
title  to  note.  21  App.  43  (1)  (93  S. 
E.  524). 


§  4289.  (g  3697.)  Holder  of  collaterals. 


Cited.  144/587,  594  (87  S.  E.  799). 
Amount:  Where,  in  action  on  note 
given  as  collateral,  evidence  of 
amount  due  on  principal  indebted- 
ness is  contradictory,  determination 
thereof  is  for  jury.  15  App.  671  (1) 
(84   S.   E.   175). 

Holder  of  accommodation  paper 
received  as  collateral  will  be  pre- 
sumed to  have  advanced  full  amount 
of  paper,  or  to  hold  against  trans- 
feror claim  equal  to,  or  in  excess  of, 
such  paper.  17  App.  170,  171  (4)  (86 
S.   E.  434). 

Holder  can  recover  no  more  than 
consideration  actually  advanced  or 
debt  due  him  from  person  for  whose 
obligation  he  accepted  collateral.     Id. 

Extent  of  recovery  of  one  who 
has  acquired  as  collateral  note  to 
which  there  is  valid  defense  against 
transferor  is  limited  to  amount  of 
debt   secured.     Id. 

Where  holder  of  negotiable  note, 
who  has  received  it  from  payee  as  col- 
lateral security,  sues  maker,  if  latter 
has  valid  defense  against  original 
payee  he  can  by  appropriate  plea  set 
it  up,  and  if  it  be  sustained,  holder 
can  recover  no  more  than  debt  which 
collateral  secured;  presumption  is  that 
secured    debt   is   suflScient   to   consume 


collateral,  and  onus  of  pleading  and 
proving  less  amount  and  maker's 
equity  against  original  payee  is  on  de- 
fendant. 18  App.  515  (2)  (89  S.  E. 
1051). 

Where,  after  allowing  reduction  on 
note,  claimed  by  defendant  on  account 
of  alleged  failure  of  consideration, 
there  was  evidence  from  which  jury 
could  find  that  remaining  unpaid  bal- 
ance of  indebtedness  specifically  se- 
cured by  note  was  less  than  amount 
of  recovery  in  favor  of  transferee 
holding  note  as  collateral,  onus  of 
pleading  and  proving  that  a  less 
amount  than  amount  of  verdict  ren- 
dered in  favor  of  transferee  was  due 
by  original  payee  to  such  transferee 
was  suflBciently  carried.  18  App.  515, 
516    (2-a)    (89    S.    E.    1051). 

Where  indorsee  holds  notes  as  col- 
lateral security  for  debt  due  from 
payee,  and  there  would  be  valid  de- 
fense against  them  if  not  indorsed, 
he  can  recover  no  more  on  them  than 
the  amount  of  the  debt  for  which 
they  are  collateral;  it  was  therefore 
error  to  exclude  evidence  to  prove  that 
part  of  defendants*  plea  alleging  that 
note  was  executed  without  considera- 
tion in  so  far  as  payee  was  consid- 
ered, and  for  sole  purpose  of  enabling 
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payee  to  indorse  it  to  plaintiff  as 
collateral  security,  and  that  debt  thus 
secured  had  been  fully  paid.  21  App. 
741,  742  (8)   (95  S.  E.  19). 

The  holder  of  a  paper  obtained  as 
collateral  security  may  recover  only 
the  amount  of  the  debt  secured,  where 
the  maker  has  a  valid  defense  against 
the  original  payee,  and  in  such  case 
the  transferee  is  entitled  to  stand  upon 
a  better  footing  than  the  original 
payee  only  pro  tanto.  22  App.  223,  229 
(95   S.   E.   724). 

In  the  absence  of  proof  to  the  con- 
trary it  will  be  presumed  that  the 
debt  due  transferee  and  secured  by 
collateral  paper  he  holds  is  equal  to 
or  exceeds  the  amount  of  the  security. 
22  App.  223,  229  (95  8.  E.  724). 
Collecting  agent:  Where  plaintiff  as  ad- 
ministratrix held  certificate  of  bank 
deposit  as  collateral  for  debt  owed  by 
immediate  indorser,  refusal  to  charge 
on  basis  that  plaintiff  was  mere  col- 
lecting agent  for  indorser  was  not  er- 
ror. 147/637,  638  (6)  (95  8.  E.  223). 
Consideration:  One  taking  as  collateral 
a  purchase-money  note  with  knowledge 
as  to  what  constitutes  its  considera- 
tion is  not  permitted  to  set  the  sale 
aside  and  at  the  same  time  recover 
on  the  note  the  purchase-money  of  the 
sale.     21  App.  526  (1)   (94  8.  E.  829). 

In  order  for  above  rule  to  preclude 
recovery  on  note,  it  must  appear  that 
holder  has  actually  repudiated  sale  by 
adopting  remedy  inconsistent  with  its 
validity.     Id.   526   (2). 

Fact  that  collateral  holder  of  pur- 
chase-money note  which  he  took  with 
knowledge  that  it  had  been  given  for 
"purchase  price  of  an  undivided  half 
interest  in  a  stock  of  goods,  wares, 
merchandise"  may  have  subsequently 
levied  on  and  sold  the  stock  as  the 
sole  property  of  the  original  owner 
does  not  of  itself  necessarily  show 
that  the  sale  was  thereby  repudiated 
and  set  aside.  Id. 
Defenses:  Where  holder  of  negotiable 
note,  transferred  as  security  for  pre- 
existing debt,  sues  maker,  latter  may 
set  up  defense  against  original  payee, 
and,  if  it  be  sustained,  holder  can 
recover  no  more  than  debt  secured. 
143/366  (3)   (85  8.  E.  101). 


Enforcement:  Holder  has  same  right 
to  possession  of  collateral  as  pur- 
chaser— same  right  to  enforce  it;  but 
right  to  enforce  it  is  only  to  extent 
of  amount  of  debt  of  holder  of  col- 
lateral against  pledgor,  where  maker 
has  valid  defense  against  original 
payee.     144/761,  767   (87  8.  E.  1083). 

Evidence:  Defendant  in  action  on  note 
transferred  as  security  for  pre-exist- 
ing debt,  who  sets  up  defense  and 
claims  that  secured  debt  is  less  than 
collateral,  must  prove  such  claim. 
143/366  (3)    (85  8.  E.  101). 

Marshaling  securities:  Equitable  rem- 
edy of  marshaling  securities  will  not 
be  so  extended  as  to  delay  or  incon- 
venience creditor  in  collection  of  debt 
secured  by  collateral  notes,  by  confin- 
ing him  to  particular  collaterals  at  in- 
stance of  one  whose  note  is  included 
among  the  collaterals  and  who  claims 
equitable  set-off  against  payee  of  his 
note.     147/96    (2)    (92   8.   E.   879). 

Notice:  Transferee,  who  received  note 
from  payee  before  maturity  as  col- 
lateral security  for  pre-existing  debt, 
without  notice  of  equities  between 
maker  and  payee,  was  bona  fide 
holder.  143/366  (2)  (85  8.  E.  101). 
Holder  of  note  for  value,  who  re- 
ceived it  from  her  immediate  indorser 
after  demand  had  been  made  for  pay- 
ment by  payee,  was  unaffected  by 
parol  agreement  between  payee  named 
and  his  immediate  indorser  as  to  pay- 
ee's liability,  where  there  was  no  no- 
tice of  such  agreement  or  of  any  de- 
mand for  payment  and  its  refusal. 
147/637,    638    (7)    (95   8.    E.    223). 

Pasrment:  If  note,  before  maturity,  is 
pledged  as  collateral  security  for  debt 
which  is  afterwards  paid,  holder  of 
note  has  then  no  right  to  collect  it, 
if  person  liable  for  payment  has  al- 
ready paid  it  to  pledgor  who  was 
original  payee;  so  long  as  portion  of 
debt  secured  remains  unpaid,  holder 
of  collateral  may  collect  same,  or  at 
least  enough  thereof  to  satisfy  what- 
ever may  remain  due.  19  App.  434, 
435    (4)    (91  8.  E.  509). 

Payment  made  before  maturity  to 
payee  of  note  sued  on  was  not  a  legal 
defense  as  against  bank,  bona  fide 
holder,   which   had   received   note   be- 
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fore  maturity,  as  collateral  security. 
22  App.  33  (95  8.  B.  307). 
Security:  One  holding  a  negotiable  in- 
strument transferred  as  collateral  se- 
curity for  a  debt  is  as  fully  protected 
as  if  the  holder  had  purchased  the 
note  outright.  22  App.  223,  229  (95 
8.  E.  724). 


Value:  One  taking  negotiable  paper 
as  collateral  security  is  holder  for 
value,  and,  if  not  chargeable  with 
notice  of  equities,  is  as  much  entitled 
to  protection  as  one  who  has  paid 
money  consideration.  15  App.  680  (2) 
84  8.  E.  163). 


§  4290.  (§  3698.)  Title  not  to  be  inquired  into. 


8tated  and  applied.  16  App.  262  (1) 
(85  8.  E.  201);  17  App.  465  (1)  (87 
8.  E.  713);  24  App.  302  (1)  (100 
8.  E.  731). 

Bearer:  Person  in  possession  of  note 
payable  to  bearer  is  presumed  to  be 
owner  thereof,  until  contrary  ap- 
pears; burden  of  rebutting  presump- 
tion is  upon  party  claiming  adversely 
to  party  in  possession,  and  issue  as 
to  ownership  is  question  of  fact  for 
jury.    22  App.  366  (1)  (95  8.  E.  1005). 

Charge:  Befusal  of  charge  as  to  de- 
fendants' right  to  inquire  into  plain- 
tiff's title  to  note  sued  on  here  was 
not  error.  16  App.  802  (86  8.  E. 
391). 

Direction  of  verdict:  Where  maker  of 
note  set  up  no  defense  and  showed 
no  reason  why,  for  his  protection  or 
to  let  in  any  defense,  he  should  be 
permitted  to  inquire  into  title  to  the 
note,  court  did  not  err  in  directing 
verdict  as  to  him.  22  App.  160  (1)  (95 
8.  E.  742). 

Indorsement:  Maker  of  note  payable 
to  his  own  order  and  indorsed  in 
blank  can  inquire  into  title  of  bank 
suing  thereon  but  holding  without  in- 
dorsement by  intermediate  holders. 
145/551    (2)    (89  8.  E.  578). 

Fact  that  one  who  is  in  possession  of 
promissory  note  has  placed  upon  it  in- 
dorsement making  it  payable  to  an- 
other, which  remains  uncancelled,  does 
not  of  itself  show  that  title  to  note 
has  passed  out  of  the  holder.  18  App. 
536  (89  8.  E.  1050). 

Note:  In  view  of  this  section,  not  er- 
ror to  strike  amendment  which  set 
up  new  facts  and  defense  of  which  no 
notice  was  given  by  original  answer, 
and  which  was  not  verified  or  ac- 
companied by  affidavit  as  required  by 
section  5640.  16  App.  385  (1)  (85  8. 
E.  615). 


Payment:  Maker  of  note  here  could 
inquire  into  title  of  bank  for  pur- 
pose of  setting  up  as  defense  that 
note  was  property  of  original  holder, 
and  that  bank  was  not  bona  fide 
taker  for  value,  where  maker  had 
paid  note  before  maturity  to  one  rep- 
resenting that  it  was  in  possession 
of  company  to  which  he  had  offered 
it  as  payment  conditionally,  and  who 
agreed  to  indemnify  the  maker. 
1^5/551    (2)    (89   8.   E.   578). 

Payment  of  negotiable  promissory 
note  to  supposed  transferee  holding  it 
by  virtue  of  forged  indorsement  will 
not  protect  maker  against  payment  to 
true  owner,  and  consequently  maker, 
when  sued  by  alleged  transferee,  may 
avail  himself  of  defense  that  alleged 
transfer  by  payee  was  not  genuine. 
146/282,  283  (2-a)   (91  8.  E.  88). 

Pleading:  Answer  in  suit  by  transferee 
of  negotiable  promissory  note  against 
maker  and  indorser  that  defendant  de- 
nies second  paragraph  of  plaintiff's 
petition,  which  paragraph  alleged  that 
defendants  were  indebted  to  pe- 
titioner as  owner  and  holder,  before 
maturity,  of  described  note,  executed 
by  said  maker,  and  indorsed  by  payee, 
''said  note  being  now  held  and  owned 
by  your  petitioner,"  was  in  substance 
a  denial  of  the  genuineness  of  the 
alleged  transfer.  146/282,  283  (3)  (91 
8.  E.  88). 

Amended  plea  in  suit  on  due-bill 
striking  paragraph  of  original  answer 
wherein  it  was  alleged  that  plaintiff 
was  the  legal  holder  of  such  due-bill, 
and  further  asserting  that  plaintiff 
was  not  the  holder  or  owner  at  time 
it  was  sued  on,  but  same  was  owned  by 
another  named  person,  it  having  been 
sold  and  indorsed  over  to  said  person, 
and  said  person  is  holding  defendant 
responsible  to  him,  set  forth  no  legal 
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defense,    and    plea    should    have    been 
stricken.     24  App.  186  (2)    (100  S.  E. 
226). 
Transferee:     When  suit  is  instituted  by 
alleged  transferee  of  negotiable  prom- 

§  4291.  (§  3699.)  What  is  notice. 

stated.  22  App.  667  (2)  (97  8.  E.  109). 
Cited.  145/551,  557  (89  S.  E.  578). 
Charge:  There  being  no  evidence  to 
show  that  plaintiff  took  note  with 
notice  of  fraud  perpetrated  on  maker 
by  agent  of  payee,  or  evidence  to 
charge  notice  of  such  fraud,  it  was 
error  to  instruct  jury  on  subject. 
140/594  (5)  (79  S.  E.  459). 
Consideration:  Knowledge  by  bank  that 
note  was  given  for  mining  stock  was 
not  suflScient  to  put  it  on  inquiry  as 
to  failure  of  consideration.  13  App. 
23,  24  (78  8.  E.  734). 

Failure  of  consideration  may  be 
pleaded,  where  holder  of  notes  sued 
on  purchased  same  with  notice  that 
consideration  would  probably  fail. 
17  App.  680  (2)  (87  8.  E.  1099). 
Constmctive  notice:  Any  circumstances 
which  would  have  placed  a  prudent 
man  on  his  guard  constitutes  suffi- 
cient notice  to  purchaser  of  note  be- 
fore maturity.  142/821  (1)  (83  8.  E. 
961). 

Kecital  in  note  that  it  was  one  of 
series  of  same  tenor  and  of  even  date, 
said  series  representing  balance  of  pur- 
chase money  for  tract  of  land,  fully 
described  in  bond  for  title,  which 
bond  was  made  part  of  the  note,  "and 
all  makers  hereof  and  indorsers  and 
securities  hereon  are  hereby  firmly 
bound  by  all  the  conditions  and  agree- 
ments of  said  bond,"  was  enough  to 
put  purchaser  of  note  upon  such  in- 
quiry as  would  have  led  him  to  knowl- 
edge of  fact  that  it  had  been  fully 
paid  and  satisfied.  20  App.  814  (93 
a.  E.  513). 

Where  note  sued  on,  as  introduced 
in  evidence,  has  required  revenue 
stamp  properly  affixed  and  cancelled, 
and  maker  testifies  merely  that  such 
stamping  and  cancellation  were  not 
done  by  himself  at  time  note  was  ex- 
ecuted, but  does  not  show  that  such 
was  not  his  own  or  authorized  act 
prior  to  its  transfer,  or  that  at  time  of 


issory  note  against  maker,  defendant 
can  inquire  into  title  of  plaintiff  when 
necessary  to  protect  defendant  or  to 
let  in  defense  which  he  seeks  to  make. 
146/282,   283    (2)    (91   8.   E.   88). 


assignment  purchaser  of  note  had 
knowledge  of  such  original  deficiency, 
the  circumstances  sworn  to  could  not 
in  any  wise  tend  to  put  purchaser  on 
notice  of  possible  defense  to  obliga- 
tion. 21  App.  42  (2)  (93  8.  E.  512). 
In  application  of  rule  stated  in  this 
section  question  is  not  whether  cir- 
cumstances were  such  as  might  reason- 
ably put  indorsee  upon  notice  that  con- 
sideration could  fail,  but  whether  they 
were  sufficient  to  put  him  on  notice 
that  it  must  fail  or  actually  had  failed. 
22  App.  519   (1)    (96  8.  E.  452). 

While  in  a  particular  case  character 
and  sufficiency  of  circumstances  which 
should  place  prudent  man  on  his  guard 
are  to  be  determined  as  questions  of 
fact  by  the  jury  and  not  by  judge  as 
question    of   law,    still,    in    application 
of  this   rule,   question   is   not   whether 
circumstances  were  such  as  might  rea- 
sonably put  indorsee  upon  notice  that 
consideration   could  fail,   but  whether 
they    were    sufficient    to    put    him    on 
notice    it    must     fail    or   actuallv    had 
failed.     Id. 
Corporation:      In    action    on    negotiable 
promissory    note   payable    to  order   of 
corporation,  plea  that  note  was  given 
for  certain  stock,  and  that  defendant 
was    induced    to    buy    stock   by    false 
statements  as  to  solvency  of  corpora- 
tion   and    value    of    stock,    made    by 
named  person  who  was  not  alleged  to 
be    agent    of    corporation,   was   insuffi- 
cient.    146/282  (1)  (91  8.  E.  88). 
Evidence  here  was  not  sufficient  to  im- 
pute notice   to  plaintiff.     144/514,  516 
(87   8.   E.    675). 
Guardian:     Under  this  section  and  sec- 
tion   4286,    one    buying    municipal    or 
State    bonds    from    guardian    at   pri- 
vate  sale,   without   court   order,   after 
notice    that    bonds    belong   to   estate, 
is   liable   to   ward  for   such   bonds,   if 
their  proceeds  are  misappropriated  by 
guardian.     16  App.  559   (2)    (85  8.  E. 
766). 
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Question  for  jury:  Evidence  here  au- 
thorized submitting  whether  note 
sued  on  was  negotiated  by  indorse- 
ment and  whether  circumstance 
should  have  placed  prudent  man  on 
his  guard.     142/821  (2)  (83  S.  E.  961). 

Under  evidence  here  question 
whether  indorsee  was  put  on  his 
guard  so  as  to  let  in  defenses  of 
fraud  and  failure  of  consideration  was 
for  jury.     Id. 

It  was  question  for  jury  here 
whether  circumstances  were  sufficient 
to   have   put   plaintiff   on   notice   that 


ment  and  whether  circumstance 
there  was  failure  of  consideration  be- 
fore purchasing  the  note  sued  on.  20 
App.  682  (2)   (93  S.  E.  301). 

While  character  and  sufficiency  of 
circumstances  which  would  place  pru- 
dent man  upon  his  guard,  so  as  to  con- 
stitute notice,  in  purchasing  negotiable 
paper,  are  to  be  determined  as  ques- 
tions of  fact  by  the  jury,  still  evidence 
introduced  for  that  purpose  must  have 
some  actual  probative  value.  21  App. 
42  (2)  (93  S.  E.  512). 


S  4292.  (§  3700.)  Bills  payable  on  demand,  etc. 


After  date:  Promissory  note  payable 
''after  date''  and  not  otherwise  ex- 
pressing any  time  for  payment  is  pay- 
able on  demand,  and  a  note  payable 
**on  demand  after  date"  is  not  a  note 
payable  on  time.  19  App.  52  (2)  (90 
S.  E.  977). 

Note  payable  "on  demand  next 
after  date"  is  due  immediately,  and 
purchaser  takes  it  subject  to  equities 
between  original  parties;  use  of  word 
''next"  could  not  have  effect  of  ex- 
tending time  included  by  an  expres- 
sion construed  to  mean  immediately. 
19  App.  52  (2)  (90  8.  E.  977). 

Note  payable  generally  "after 
date,"  and  not  otherwise  expressing 
any  time  for  payment,  is  payable  on 


demand,  and  therefore  due  immedi- 
ately, and  bears  interest  from  date. 
19   App.   86    (2)    (90  8.   E.   978). 

Purchaser  of  note  payable  on  demand 
takes  it  subject  to  equities  between 
original  parties,  though  it  is  by  its 
terms  negotiable.  16  App.  425,  426 
(2)    (85   8.   E.  634). 

Note  payable  on  demand  is  due  im- 
mediately, and  purchaser  takes  note 
subject  to  all  equities  between  original 
parties.    19  App.  52  (1)  (90  8.  E.  977). 

Ultra  vires:  Note  payable  on  demand 
is  subject  in  hands  of  one  to  whom 
it  was  transferred  "without  recourse" 
to  defense  of  ultra  vires.  16  App. 
425,   426    (2)    (85  8.  E.   634). 


S  429H.  Notes  or  contracts  for  patent,  copy,  or  proprietary  rights. 


Oonstruction:  Sections  4294  (a)  and 
4294  (b),  being  substantial  reproduc- 
tion of  this  section  and  section  4294, 
are  to  be  similarly  construed.  143/51 
(84  S.  E.  131). 

Defenses:  Maker  of  note  given  for 
patent  right  may  set  up  as  defense 
all  equities  existing  between  original 
parties,  or  may  make  any  defense 
available  against  original  payee,  but 
can  not  set  up  against  bona  fide  pur- 
chaser before  maturity  any  equities 
or  defense  against  persons  who  may 
at^  anv    time   have    held   the   note   as 


bearer.  141/799,  800  (2)  (82  8.  E. 
129). 
Evidence  here  was  insufficient  to  show 
notice  to  purchaser  of  note  not  stat- 
ing on  its  face  that  it  was  given  for 
corporate  stock.  143/48  (2)  (84  8. 
E.  129). 

Innocent  purdiaser  of  negotiable  note 
given  for  corporate  stock  takes  same 
free  from  equities  between  orig- 
inal parties,  where  note  does  not  on 
its  face  show  consideration  as  re- 
quired by  this  section.  143/48  (1) 
(84   8.   E.   129). 


§  4294.  Purchaser  takes  note  or  contract  subject  to  equities. 


Oonstruction:  8ections  4294  (a)  and 
4294  (b),  being  substantial  reproduc- 
tion of  this  section  and  section  4293, 


are  to  be  similarly  construed.     143/51 
(84   8.   E.    131). 
Maker  of  note  given  for    patent    right 
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before  maturity  any  equities  or  de- 
fense against  persons  who  may  at 
any  time  have  held  note  as  bearer. 
141/799,    800    (2)    (82   S.    E.    129). 


may  set  up  as  defense  all  equities 
existing  between  original  parties,  or 
may  make  any  defense  available 
against  original  payee,  but  can  not 
set   up  against    bona    fide    purchaser 

§  4294  (a).  Notes  or  contracts  for  corporate  stock  sold  by  promoters. 

Cited.     13  App.  23    (78  S.  E.  734).  Waiver:     Legal  consequences  of  this  act 

Oonstniction:     Acts  1912,  p.  153,  being  can  not  be  waived.     15  App.  600   (2) 

substantial     reproduction    of    sections  .        (84  S.  E.  89). 
4293,    4294,    is    to    be     similarly    con- 
strued.     143/51    (84   S.    E.    131). 


§  4294  (b).  Purchaser  takes  note 

Applied.  15  App.  600  (1)  (84  S.  E. 
89). 

Actual  notice:  Where  purchaser  of  note 
has  actual  notice  that  it  was  given  for 
purchase  of  stock  in  corporated  com- 
pany, sold  by  an  agent,  traveling 
salesman,  or  promoter,  such  notice  is 
just  as  eflfective  to  put  him  on  notice 
that  he  is  taking  it  subject  to  equities 
existing  between  original  parties 
thereto  as  if  consideration  of  note 
had  been  expressed  in  its  face.  23 
App.  270   (1)    (98  8.  E.  102). 

Construction:  Acts  1912,  p.  153,  being 
substantial  reproduction  of  sections 
4293,  4294,  is  to  be  similarly  con- 
strued.    143/51    (84   8.   E.   131). 


or  contract  subject  to  equities. 

Defenses:  Where  shares  in  real  estate 
corporation  were  purchased  from  agent 
selling  stock  for  corporation,  and  pur- 
chaser gave  notes,  each  stating  that 
it  was  given  in  part  payment  of  capi- 
tal stock,  and  that  it  was  given  with 
full  knowledge  of  aflPairs  of  such  cor- 
poration, and  maker  waived  any  de- 
fense as  provided  by  this  section,  and 
agreed  that  transferee  should  hold  it 
as  bona  fide  purchaser,  and  free  from 
condition  other  than  stated  therein, 
terms  of  notes  did  not  preclude  maker 
from  pleading  failure  of  consideration 
and  setting  up  that  he  was  induced 
to  give  them  by  misrepresentations 
of  agent.     18  App.  597  (90  8.  E.  176). 


CHAPTEE  7. 
Of  Defenses  to  Contracts. 


ARTICLE  1. 
Denial  of  the  Contract. 


§  4295.  (§  3701.)  Non  est  factum. 

Cited.  14  App.  645,  646  (82  8.  E.  51). 
Oorporation:  Where  note  for  stock  in 
another  corporation  was  signed  and 
given  in  name  of  corporation  by  its 
manager,  and  plea  of  non  est  factum 
was  filed,  and  it  was  not  shown  either 
that  there  was  course  of  dealing  from 
which  authority  to  sign  note  could  be 
implied,  or  that  seal  of  corporation 
was  affixed   to  note,   or  that  act   was 


ratified,  or  that  express  authority  to 
sign  note  was  given  to  manager,  but 
on  contrary  he  testified  that  transac- 
tion was  not  discussed  by  the  corpora- 
tion *s  directors,  note  was  properly  re- 
jected as  evidence,  upon  objection  that 
execution  thereof  was  not  proved  and 
that  authority  of  manager  to  sign 
was  not  shown.  23  App.  472  (1)  (98 
8.   E.  407). 
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Evidence:  Plea  may  be  established  by 
circumstantial  as  well  as  direct  evi- 
dence.    140/17    (78   S.   E.   414). 

Evidence  that  value  of  medical 
services  rendered  by  payee  of  note 
alleged  to  have  been  given  in  pay- 
ment, was  grossly  disproportionate 
to  amount  of  note  was  admissible  to 
show  that  debtor  did  not  authorize 
or  acknowledge  execution  of  the  note. 
Id. 

Admission  in  evidence  of  notes 
sued    on   was  not   error,   though   their 

§  4296.  (§  3702.)  Effect  of  alteration. 


execution  was  not  proved  by  attest- 
irg  witness,  where  defendants  filed 
no  plea  of  non  est  factum.  16  App. 
14,   15    (7)    (84   8.   E.   483). 

Promissory  note  which  is  basis  of 
suit  need  not  have  execution  proved, 
where  no  plea  of  non  est  factum  has 
been  filed.  16  App.  95,  96  (3)  (84  8. 
E.  591). 

Where  instrument  is  sued  on,  its 
execution  -need  not  be  proved,  unless 
denied  by  plea  of  non  est  factum.  17 
App.   648    (4)    (87   S.   E.    1090). 


Stated.  144/416,  417  (4)  (87  S.  E. 
466). 

Bnrden  on  defendant  setting  up  that 
certain  words  relating  to  mortgage 
have  been  interpolated  in  note  sued 
on  to  establish  the  same.  140/187 
(2)    (78   8.   E.   767). 

Cliarge:  Where  the  court  fully  charged 
defendant's  contention  that  contract 
was  filled  in  after  she  had  signed, 
failure  to  charge  law  as  to  alteration 
of  written  instrument  was  not  error. 
145/402,  403   (2)    (89  8.  E.  334). 

Intentional:  Alteration  in  promissory 
note  must  be  made  with  intent  to  de- 
fraud, before  it  will  void  entire  con- 
tract. 19  App.  319  (2)  (91  8.  E.  436). 
Valid  and  completed  contract  can 
only    be    enforced    against    maker    in 


form  in  which  it  was  executed,  and 
if  such  completed  instrument  be  in- 
tentionally, fraudulently,  and  materi- 
ally altered  by  person  claiming  benefit 
under  it,  alteration  voids  the  whole 
contract,  at  option  of  other  party.  21 
App.    624    (2)    (94   8.   E.   853). 

Name:  Affixing  name  of  attesting  wit- 
ness to  chattel  mortgage  after  de- 
livery and  without  mortgagor's  con- 
sent not  such  material  alteration  as 
will  invalidate  mortgage.  13  App.  1 
(1)    (78   8.   E.   770). 

Note:  Alteration  in  figures  written  on 
corner  of  note  did  not  invalidate  it 
where  amount  of  note  was  written 
fully  on  its  face.  13  App.  448  (79  8. 
E.  236). 


§  4297.  (§  3703.)  Alteration,  by  whom  tried. 


Direct  verdict:  Where  evidence  in  ac- 
tion on  note  in  no  way  sustained  plea 
of  defendant  as  to  ownership  of  note, 
or  plea  of  usury,  and  court  correctly 
determined  that  alteration  alleged  was 
not  material,  direction  of  verdict  m 
favor  of  plaintiff  was  proper.  19  App. 
319  (3)   (91  8.  E.  436). 

Materiality  of  alleged  alteration  of 
promissory  note  is  question  of  law  for 
court.  19  App.  319  (1)  (91  8.  E.  436). 
Where  maker  of  note,  who  pleaded 
material  alterations  such  as  would 
work  his  discharge,  while  not  profes- 


sing to  have  clear  recollection  as  to 
what  was  form  of  note  when  signed 
eight  years  previously,  swore  that  he 
did  not  think  that  alleged  material  ad- 
dition was  embraced  in  note  at  that 
time,  which  evidence  was  corroborated 
by  his  testimony  that  alteration  was 
contrary  to  understanding  then  had, 
and  also  by  evidence  of  other  parties 
relative  to  physical  appearance  of  in- 
strument, verdict  in  his  favor,  ap- 
proved by  trial  judge,  will  not  be  dis- 
turbed.   23  App.  640  (99  8.  E.  140). 


§  4299.  (§  3705.)  Indorsement,  etc.,  not  to  be  proved. 


Demurrer:  Defendant's  verified  denial 
of  transfer,  assignment,  or  indorse- 
ment of  drafts  from  original  payee 
to  plaintiff,  and  of  ''genuineness  and 


legality  of  any  indorsement  or  trans- 
fer of  said  drafts,"  was  sufficient 
compliance  with  this  section  to  put 
plaintiff   on   proof   of   indorsement   or 
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assignments  on  which  he  sought  re- 
lief, where  no  demurrer  was  filed  by 
plaintiflP.  14  App.  645  (82  S.  E.  51). 
Denial:  Where  indorsement  of  note  is 
denied  on  oath,  there  must  be  proof 
of  genuineness  of  such  indorsement. 
19  App.  516  (91  S.  E.  939). 
Evidence:  Where  one  defendant  was 
sued  as  maker  and  other  as  indorser 
of  note,  and  they  admitted  prima 
facie  case,  assumed  -burden  of 
proof  and  introduced  evidence,  this 
showed  that  note  was  so  made  and 
indorsed  to  plaintiff  by  the  other  de- 
fendant. 143/623  (1)  (85  S.  S.  858). 
Admission  in  evidence  of  note  sued 
on  was  not  error,  though  their  exe- 
cution was  not  proved  by  attesting 
witness,  where  defendants  filed  no 
plea  of  non  est  factum.  16  App.  14, 
15   (7)    (84  S.  E.  483). 

Where  holder's  title  is  questioned 
by  verified  plea  denying  genuineness 
of  indorsement,  proof  is  necessary  on 
part  of  plaintiff  before  no^e  is  ad- 
missible in  evidence.  17  App.  170, 
171  (3)  (86  S.  E.  434). 
Non  est  factum:  Indorsee  of  nego- 
tiable note  not  required  to  prove  exe- 
cution of  indorsement  in  absence  of 
plea  of  non  est  factum  as  to  the  in- 
dorsement. 13  App.  35  (1)  (78  8.  E. 
772). 
Pleading:  Answer  in  suit  by  transferee 
of  negotiable  promissory  note  against 
maker  and  indorser  that  defendant  de- 
nies second  paragraph  of  plaintiff's  pe- 
tition, which  paragraph  alleged  that 
defendants  were  indebted  to  petitioner 
as  owner  and  holder,  before  maturity, 
of    described    note,    executed    by    said 


maker,  and  indorsed  by  payee,  ''said 
note  being  now  held  and  owned  by 
your  petitioner,''  was  in  substance  a 
denial  of  the  genuineness  of  the  al- 
leged transfer.  146/282,  283  (3)  (91 
S.  E.  88). 

Where  plea  in  suit  by  alleged  trans- 
feree of  negotiable  promissory  note 
against  maker  was  sufficient  to  raise 
issue  as  to  genuineness  of  transfer, 
available  to  defendant  to  protect  him- 
self against  consequences  of  payment 
upon  spurious  transfer,  it  was  erro- 
neous to  dismiss  plea  in  its  entirety. 
146/282,  283  (6)   (91  S.  E.  88). 

Where  plaintiff's  title  to  note  sued 
on  depended  on  what  purported  to  be 
indorsement  of  bank  by  cashier,  de- 
fense sufficient  to  withstand  oral  de- 
murrer and  to  put  upon  plaintiff  bur- 
den of  proving  indorsement  was  made 
by  duly  verified  plea,  "Defendant  de- 
nies title  of  plaintiff  to  said  note,  and 
denies  both  the  genuineness  and  legal- 
ity of  the  indorsement  of  [named  bank] 
on  back  thereof,  and  denies  that  said 
indorsement  was  authorized  by  said 
bank,  and  denies  that  title  to  said 
note  has  ever  passed  out  of  said 
bank."  19  App.  516  (91  S.  E.  939). 
Where  note  sued  upon  by  transferee 
and  holder  itself  shows  that  it  was 
transferred  to  plaintiff  for  value  and 
before  maturity,  indorsements  and 
transfers  are  presumed  to  be  genuine 
and  dates  thereof  correct;  plea  which 
fails  to  deny  unequivocally  genuine- 
ness of  indorsements  and  transfers, 
or  dates  thereof,  is  insufficient  as  plea 
of  non  est  factum.  20  App.  489  (1) 
(93   S.   E.   110). 


ARTICLE  2. 

Denial  of  the  Obligation  of  a  Contract,  Either  Originally  or  by  a  Subse- 
quent Act  of  the  Opposite  Party. 

g  4302.  (§  3708.)  Failure  to  perform  concurrent  conditions. 


Cited.  148/267,  269  (96  8.  E.  428). 
Anticipatory  breach:  Absolute  refusal 
by  one  party  to  perform  executory 
contract  containing  mutual  obliga- 
tions, prior  to  date  fixed  for  perform- 
ance, if  such  repudiation  goes  to  whole 


contract,  amounts  to  tender  of  breach 
of  contract,  and  if  accepted  as  such 
by  opposite  party,  it  constitutes  an- 
ticipatory breach,  and  injured  party 
may  at  his  election  at  once  sue  and 
recover   his   entire    damages;    opposite 
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party  not  required  to  accept  tender  of 
breach,  but  may  elect  to  keep  contract 
in  force,  in  which  case  obligations  of 
both  parties  will  continue  until  time 
for  performance.  20  App.  660  (1) 
(93  S.  E.  532). 

Where  tender  of  anticipatory  breach 
of  contract  has  been  accepted  and  suit 
at  once  commenced,  injured  party  may 
recover  entire  value  of  his  contract, 
as  if  breach  continued  to  date  fixed 
for  performance;  generally  his  measure 
of  damages,  as  under  contract  of  sale 
and  purchase,  is  difference  between 
contract  price  and  market  price  on 
date  fixed  for  performance.  20  App. 
660,  661  (2)  (93  S.  E.  532). 

Though  plaintiff  sues  at  once  for 
anticipatory  breach  of  contract,  and 
trial  is  had  before  expiration  of  con- 
tract, measure  of  damages  is  difference 
between  contract  price  of  subject  mat- 
ter of  contract  and  market  price  at 
time  and  place  of  performance,  and  not 
at  time  of  breach;  this  is  true  al- 
though subject  matter  is  an  article 
usually  and  generally,  but  not  exclu- 


sively, sold  for  future  or  forward  de- 
livery. 20  App.  660,  661  (4)  (93  S. 
E.  532). 

Where  subject  matter  of  contract 
has  no  current  value,  measure  of  dam- 
ages for  anticipatory  breach  is  gen- 
erally difference  between  contract 
price  and  cost  of  production  at  time 
for  performance,  whether  trial  of  ac- 
tion is  before  or  after  time  fixed 
for  delivery,  but  cost  of  production 
is  material  only  where  article  has  no 
market  or  current  value,  and  evidence 
concerning  cost  of  production  is  en- 
tirely irrelevant  where  subject  matter 
of  contract  is  sold  generally  through- 
out the  United  States,  continental 
Europe,  and  Japan.  20  App.  660  661 
(5)  (93  S.  E.  532). 
IndlYisible  contract:  In  an  indivisible 
contract  the  entire  fulfillment  of  the 
promise  by  either,  in  absence  of  agree- 
ment to  contrary,  or  waiver,  is  con- 
dition precedent  to  fulfillment  of  any 
part  of  promise  by  the  other.  19  App. 
518  (2)   (91  S.  E.  913). 


4303.  (§  3709.)  Dependent  covenants. 


Mutual  promises:  Promises  mutual  to 
extent  that  each  affords  sole  consid- 
eration to  other  will  not  be  construed 
as  independent,  but  will,  in  absence 
of    clear    indications    to    contrary,    be 

•  taken  as  dependent  one  upon  the 
other,  while,  ordinarily,  dependent 
covenants  are  such  as  mutually  afford 
to  the  other  the  whole  consideration, 
still  stipulation  and  circumstances  of 
contract  may  be  such  as  to  render 
covenants  mutual  and  dependent  even 
though  one  of  them  affords  to  the  other 
only  a  part  of  its  consideration;  in 
such  case   question  whether  covenants 

§  4304.  (§  3710.)  Rescission. 

Stated.  13  App.  790   (80  S.  E.  15). 

Consent:  Fact  that  buyer  of  fertilizer 
material  had  sold  its  factory  and  dis- 
continued its  business,  which  fact  was 
communicated  to  seller,  raised  no  legal 
obligation  on  part  of  seller  to  consent 
to  rescission  of  contract.  20  App.  660, 
662   (8)   (93  S.  E.  532). 

Consideration:  Where  after  sale  of  per- 
sonal property  vendor  agrees  to   take 


are  mutually  dependent  is  to  be  deter- 
mined by  reference  to  rational  intent 
of  parties  as  disclosed  by  instrument, 
read  in  light  of  surrounding  circum- 
stance and  purposes  for  which  contract 
is  made.  22  App.  280  (1)  (95  S.  E. 
1028). 
Payment:  Where,  by  agreement  with 
payee  in  note,  indorser  was  to  be  paid 
a  consideration  of  a  certain  per  cent, 
on  all  merchandise  sold  to  the  maker, 
mere  fact  that  such  per  cent,  was 
never  paid  did  not  invalidate  contract 
and  relieve  indorser  from  liability.  23 
App.  609  (99  S.  E.  222). 


it  back  and  in  pursuance  of  such 
agreement  receives  such  property  from 
vendee,  agreement  having  been  exe- 
cuted, vendor  can  not  thereafter  claim 
that  it  was  invalid  for  want  of  consid- 
eration.    146/245  (3)    (91  S.  E.  32). 

Plea  of  failure  of  consideration  was 
supported  by  evidence,  from  which  it 
appeared  that  consideration  of  note 
sued  on  was  certain  number  of  shares 
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of  stock,  never  delivered,  and  that 
contract  between  original  parties  to 
note  was  rescinded.  20  App.  570  (93 
S.  E.  221). 

No  necessity  existed  for  outlining  in 
plea  in  action  on  promissory  note  the 
reason  why  a  valid  consideration  ex- 
isted for  a  release  from  liability, 
where,  from  statement  of  facts  it  nec- 
essarily followed  as  a  legal  conse- 
quence. 21  App.  530  (6)  (94  8.  E. 
850). 

Land:  A  conveyance  by  the  vendor  to 
a  third  person  of  a  portion  of  the 
land  within  the  time  fixed  for  con 
veyance  to  the  purchaser  is  a  repudi- 
ation of  the  contract.  141/418  (81  S. 
E.  203). 

Petition:  Allegations  in  petition  in  ac- 
tion by  interstate  carrier  against 
surety  on  bond  of  consignee  to  recover 
amount  of  judgment  paid  to  consignor 
of  "order  notify"  shipment  held  not 
subject  to  ground  of  demurrer  insist- 
ing that  facts  pleaded  therein  showed 
rescission  of  delivery  made  under  con- 
tract between  the  parties.  21  App. 
707   (1-b)    (95  S.  E.  16). 

Plea  of  defendant  here  contained  suf- 
ficient material  averments  as  to  re- 
scission of  contract  sued  on,  and 
hence  was  not  subject  to  oral  motion 
to  strike.  16  App.  39  (1)  (84  8.  E. 
490). 

Betum  property:  Where  contract  of 
sale  or  return  provided  that  filter  and 
unused  disks  were  to  be  returned  for 
credit  in  good  condition  to  seller 
within  thirty-five  days  from  date,  if 
directions  for  use  were  followed  and 
results  obtained  were  not  satisfactory, 
return  should  have  been  made  within 
time  expressly  limited,  and  question 
of  reasonable  time  did  not  enter.  22 
App.  167  (1)   (95  8.  E.  736). 


Where  contract  of  sale  or  return 
provided  that  goods  sold  should  be 
returned  flor  credit  within  certain 
time,  if  directions  for  use  were  fol- 
lowed and  results  obtained  not  satis- 
factory, mere  notice  by  purchaser, 
given  prior  to  expiration  of  time  limit, 
that  machine  had  proved  unsatisfac- 
tory and  that  unless  better  results 
could  be  had  it  would  be  returned, 
can  not  be  taken  as  compliance  with 
contract.  22  App.  167  (2)  (95  8.  B. 
736). 

Where  contract  of  sale  or  return 
provided  that  goods  sold  should  be  re- 
turned for  credit  within  thirty-five 
days,  if  directions  for  use  were  fol- 
lowed and  results  obtained  were  not 
satisfactory,  rights  of  parties  became 
fixed  upon  expiration  of  time  limit  un- 
less limitation  imposed  had  been  in 
some  way  extended.  22  App.  167,  168 
(3)    (95  8.   E.  736). 

Where  there  is  a  breach  of  contract 
other  party  may  rescind,  on  notifica- 
tion and  return  of  what  he  has  re- 
ceived, or  he  may  abide  by  contract 
and  recover  damages  for  breach,  but 
he  can  not  do  both.  23  App.  236 
(1)    (98   8.  E.   188). 

Plea  in  affidavit  of  illegality  in  pro- 
ceeding to  foreclose  chattel  mortgage 
securing  note  that  one  of  the  mules 
delivered  to  vendee  was  returned  to 
the  vendors  who  accepted  said  mule, 
took  possession  of  him,  and  that  in 
a  few  days  he  died  in  their  posses- 
sion, and  asserting  that  there  was  a 
total  failure  of  consideration  in  so  far 
as  value  of  said  mule  was  concerned 
was  a  good  plea  of  rescission,  and  fact 
that  pleader  denominated  it  as  plea 
of  failure  of  consideration  did  not  de- 
feat the  plea  nor  its  effect.  23  App. 
393  (98  8.  E.  365). 


§  4305.  (§  3711.)  Rescission  for  fraud. 


stated.  148/267,  270  (96  8.  E.  428). 
Acceptance:  Where  party  contracts  for 
property  of  specific  kind  and  char- 
acter, and  property  of  different  kind 
and  character  is  tendered,  party  may 
treat  contract  as  at  an  end  and  have 
his  action  for  recovery  of  such  part 
of  purchase  price  as  he  may  have  paid 


at  time  of  making  of  contract;  in 
such  case  he  is  not  required  to  accept 
the  property  and  sue  for  a  breach  of 
the  contract.  20  App.  255  (1)  (92  8. 
E.  1011). 
Bnlldlng  contract:  Provision  author- 
izing owner  to  terminate  contract 
and    take      possession    and    complete 
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work  if  contractor  neglects  or  fails 
to  comply  with  contract  was  valid. 
142/703  (1)  (83  S.  E.  660). 

Provision  for  liquidated  damages 
for  delay,  or  giving  of  bond  for 
faithful  performance,  will  not  destroy 
owner's  right  to  take  possession  and 
complete  work.     Id. 

Diligence:  Defrauded  party  must  act 
promptly  on  discovery  of  the  fraud. 
142/22   (7)    (82  8.  E.  459). 

Not  error  to  charge  that  rescission 
is  allowed  if  party  defrauded  moves 
with  reasonable  promptness  after  dis- 
covering the  fraud.  13  App.  512  (4) 
79  S.  E.  381). 

False  representations:  Where  seller  re- 
lies on  buyer's  false  representations 
that  he  owns  certain  property,  he  may 
rescind  and  recover  property  though 
buyer  was  solvent.  144/550  (5)  (87 
S.   E.  651). 

Where  one  purchasing  land  has  op- 
portunity to  examine  it  before  buying, 
but  instead  of  doing  so,  voluntarily  re- 
lies upon  statements  of  vendor  con- 
cerning its  character  and  value,  con- 
tract will  not  be  rescinded  or  set 
aside,  or  purchase  price  abated,  be- 
cause of  falsity  of  statements,  unless 
some  fraud  or  artifice  was  practiced 
by  vendor  to  prevent  such  examina- 
tion; this  is  true  although  vendee  may 
have  acted  upon  misrepresentations  of 
vendor  or  his  agent.  19  App.  16  (1) 
(90  S.  E.  742). 

Horse  swap:  As  general  rule,  dissatis- 
fied party  to  horse  swap  can  not  re- 
scind the  trade,  unless  he  shows  that 
other  party's  warranties  as  to  animal 
traded  by  him  were  untrue,  and  that 
party  making  them  knew  that  they 
were  untrue  when  made;  that  on  ac- 
count of  such  misrepresentation  he  was 
injured,  and  that  he  offered  to  rescind 
trade  within  reasonable  time.  20  App. 
93  (1)   (92  8.  E.  543). 

Where,  in  mule  swap  between  A  and 
B,  it  was  agreed  between  them,  as 
part  of  contract,  that  A  was  to  take 
B's  mule,  which  B  represented  to  be 
perfectly  sound,  and,  if  mule  proved 
to  be  unsound,  A  should  have  right 
to  bring  it  back  to  B  and  rescind  the 
trade,  and  where  in  fact  the  mule 
proved  to  be  unsound  and  A  was  dam- 
aged thereby,  A  is  entitled  to  rescis- 


sion of  the  trade,  whether  or  not  B 
knew  that  his  representations  as  to 
soundness  were  untrue.  20  App.  93 
(1-a)    (92  8.  E.  543). 

Offer  to  rescind  must  be  made 
within  reasonable  time.  20  App.  93 
(1-b)   (92  8.  E.  543). 

Under  facts  here,  it  can  not  be 
said  as  matter  of  law  that  defendant's 
offer  to  rescind,  made  five  or  six  weeks 
after  trade,  and  after  he  discovered 
what  was  matter  with  mule,  was  not 
within  reasonable  time.    Id.  93,  94  (2). 

Where  court  charged  that  defend- 
ant, before  he  could  rescind  trade, 
must  have  carried  mule  back  to  plain- 
tiff and  offered  to  rescind  trade  within 
reasonable  time  after  he  discovered 
that  mule  was  diseased,  it  was  not 
error  to  refuse  to  charge  that  in  order 
to  rescind  contract  of  sale,  defendant 
must  promptly,  on  discovery  of  the 
fraud,  offer  to  the  rescind  contract  of 
sale.    20  App.  93,  94  (4)  (92  S.  E.  543). 

Dissatisfied  party  to  horse  swap  is 
not  entitled  to  rescission  of  trade  un- 
less he  shows  actual  fraud  on  part  of 
other  party,  or  unless  right  to  rescind 
was  expressly  reserved  at  time  of 
sale.    20  App.  95  (1)  (92  8.  E.  544). 

Where,  in  action  on  promissory  note 
given  as  "boot"  in  horse  swap,  de- 
fendant's answer  and  cross-petition 
did  not  set  forth  that  plaintiff's  repre- 
untrue),  as  to  qualities  and  worth  of 
horse  which  defendant  received,  were 
known  to  be  untrue  by  plaintiff  at 
time  they  were  made,  or  that  right 
of  rescission  was  expressly  reserved  as 
part  of  the  trade,  defendant  was  not 
entitled  to  rescission.  20  App.  95  (2) 
(92    8.   E.   544). 

Party  alleged  to  have  been  de- 
frauded in  horse  swap  by  means  of 
fraudulent  representations  can  not 
maintain  trover,  although  he  promptly 
repudiated  contract  and  offered  to  re- 
turn animal  and  note,  which  had  been 
given  as  "boot,"  and  demanded  re- 
turn of  other  animal,  where,  after  of- 
fer to  rescind  had  been  refused,  and 
after  trover  suit  had  been  filed,  he 
placed  note  in  bank  as  collateral  se- 
curity for  his  indebtedness  to  the 
bank,  and  at  maturity  of  note  in- 
structed bank  cashier  to  collect  it  from 
defendant  and   to   credit  proceeds   on 
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his  indebtedness  to  the  bank,  which 
was  done.  20  App.  233  (1)  (92  8.  E. 
954). 

Under  evidence  that  plaintiff  traded 
a  cow  for  horse,  giving  note  for 
$100,  and  about  week  later  discovered 
certain  defects,  in  the  horse,  and  al- 
though he  promptly  carried  horse  back 
to  defendant  and  complained  of  its 
defects,  he  did  not  demand  rescission 
of  the  trade  until  about  a  month  af- 
terward, and  until  after  the  horse  had 
been  badly  injured,  which  injury  did 
not  result  from  any  of  the  defects 
complained  of  in  the  horse,  plaintiff 
had  no  right  to  rescission  of  the  trade. 

20  App.   619    (93   S.   E.   165). 
Where    trover    was   brought   against 

three  named  persons  to  recover  mare 
which  plaintiff  had  swapped  to  a 
fourth  person  for  a  mule,  court  erred 
in  refusing  to  rule  out  plaintiff's  evi- 
dence to  effect  that  such  fourth  person 
had  represented  the  mule  to  be  sound 
in  every  respect,  no  evidence  having 
been  introduced  that  connected  de- 
fendants with  such  transaction,  and 
such  fourth  person's  representation 
not  having  been  made  in  their  pres- 
ence. 21  App.  103  (1)  (93  S.  E.  1029). 
Right  to  rescind  for  fraud  in  a 
horse-swap  exists  only  where  actual 
fraud  has  been  committed,  unless  right 
to  rescind  has  been  expressly  reserved. 

21  App.    103    (2)    (93   S.    E.    1029). 
Right   to   rescind    horse-swap   exists 

only  by  virtue  of  such  special  terms  of 
contract  of  sale  as  may  so  authorize, 
or,  in  absence  of  any  such  agreement, 
by  reason  of  knowingly  false  and 
fraudulent  misrepresentation  of  exist- 
ing facts,  made  to  complaining  party, 
whereby  he  was  induced  to  act  to  his 
injury;  mere  breach  of  express  war- 
ranty which  was  controlling  induce- 
ment to  trade,  unaccompanied  by  any 
such  fraudulent  misrepresentation  of 
fact,  will  not  afford  ground  for  avoid- 
ance of  such  a  contract.  21  App.  809. 
(95  S.  E.  314). 

Right  to  rescind  for  fraud  in  horse 
swap  exists  only  when  actual  fraud 
has  been  committed;  rescission,  where 
right  to  rescind  is  not  expressly  re- 
served, can  not  be  had  for  construc- 
tive   fraud    or   merely   on    account    of 


warranty,  express  or  implied.    23  App. 
690   (99  S.  E.  230). 

Purchaser  of  horse  or  mule  is  not 
entitled  to  rescission  of  trade  unless 
he  shows  actual  fraud  on  part  of 
vendor,  or  special  agreement  between 
the  parties,  as  part  of  the  contract, 
that  if  animal  proved  to  be  unsound 
purchaser  should  have  right  to  return 
it  to  vendor  and  rescind  the  trade. 
24  App.  117   (1)    (99  S.  E.  894). 

Injury:  Person  injured  through  mis- 
representations as  to  incumbrances 
on  property  for  which  he  exchanges 
his  own  may  rescind.  142/432,  433 
(3)   (83  S.  E*  103). 

Land:  Where  purchaser  is  in  posses- 
sion under  bond  obligating  vendor  to 
make  good  title  on  payment  of  price, 
he  can  not  rescind  on  ground  that  ti- 
tle is  incumbered  without  proving 
fraud,  that  vendor  is  insolvent,  or 
other  facts  authorizing  equitable  in- 
terference. 14  App.  644  (2)  (82  S.  E. 
155). 

Where  mortgage  executed  by 
vendor  is  outstanding,  actual  sale 
of  land  under  foreclosure  would  en- 
title purchaser  to  rescind.  Id.  644  (3). 
Maker  of  promissory  notes  given  for 
purchase  price  of  land  of  which  maker 
holds  undisturbed  possession  under 
bond  from  vendor,  conditioned  to  make 
good  and  sufficient  title  under  payment 
of  notes,  can  neither  voluntarily  re- 
scind contract  of  purchase  nor  defeat 
collection  of  notes,  upon  ground  that 
vendor  has  not  in  fact  good  title,  with- 
out showing  clearly  paramount  out- 
standing title  against  vendor,  and 
also  proving  fraud  upon  his  part,  or 
that  he  is  insolvent,  or  non-resident, 
or  else  proving  other  facts  which 
would  authorize  equitable  interference 
with  carrying  out  of  contract.  146/524 
(1)    (91   S.  E.  684). 

Purchaser  of  land  in  undisturbed 
possession  under  absolute  warranty 
deed  can  not  have  rescission  and  re- 
cover from  grantor  partial  payn^nts 
made  on  purchase  price,  or  have  dam- 
ages covering  costs  of  improvements 
on  land,  solely  upon  ground  of  de- 
fect in  title;  such  relief  depends  upon 
grantee's  equitable  right  of  rescission 
or  cancellation,  which  does  not  exist 
unless    he    allege    that    grantor    is    in- 
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solvent  or  a  non-resident,  or  allege 
fraud,  mutual  ihistake,  or  some  other 
fact  making  it  inequitable  for 
grantor  to  hold  purchase  money  paid 
and  to  collect  balance!  146/749  (2) 
(92  S.  E.  213). 
Pleading:  Where  allegations  that  land 
purchased  was  worth  considerably 
less  than  plaintiffs  agreed  to  pay, 
and  that  they  would  not  have  traded 
had  they  known  they  were  not  ac- 
quiring land  which  vendor's  agent 
represented  they  would  acquire,  did 
not  state  grounds  for  rescission  un- 
der this  section.  144/441  (1)  (87  S. 
E.  471). 

Petition  did  not  state  cause  of  ac- 
tion in  so  far  as  it  was  based  on 
theory  that  vendor's  acts  had  re- 
scinded contract,  though  it  contained 
general  allegations  as  to  interference 
with  plaintiff's  representatives  in  con- 
trol   of    land.      Id.    441    (2). 

Petition  here  by  vendee  against 
vendor  for  rescission  held  insufficient 
to  charge  fraud  in  execution  of  con- 
tract. 149/396,  397  (1)  (100  S.  E. 
379). 

Alleged  plea  of  rescission  which 
merely  attempted  to  engraft  contem- 
poraneous parol  agreement  upon  valid 
written  contract,  without  showing  any 
reason  for  its  omission  from  the  writ- 
ten agreement,  was  properly  stiicken, 
after  trial  court  had  afforded  defend- 
ant opportunity  to  amend  his  answer 
and  cure  defects  pointed  out  by  plain- 
tiff's demurrer.  18  App.  45  (3)  (88  8. 
E.    825). 

Amendment  seeking  to  set  up  fraud 
in  procurement  of  signature  was 
properly  disallowed,  where  facts  nece^ 
sary  to  constitute  plea  of  fraud  in 
procurement  of  instrument  sued  upon 
were  not  set  out  fully  or  with  requi- 
site particularity.  18  App.  126  (1) 
(88  8.  E.  909). 
Promptly:  The  word  "promptly"  does 
not  mean  "immediately/'  but  means 
within  a  reasonable  time.  20  App. 
93,  94  (4)  (92  8.  E.  543). 
Bestoration:  Where  vendor  seeks  to 
recovered  land  from  one  to  whom 
vendee  has  transferred  bond  for  ti- 
tle, such  assignee  may  require  ac- 
counting for  purchase-money  paid  by 
vendee.     142/22    (6)    (82   8.   E.   459). 


Defrauded  party  must  restore  or 
offer  to  restore  whatever  of  value  he 
has  received  under  contract.  Id. 
22    (7). 

Where  buyer  rescinds  for  fraud 
and  offers  to  return  property,  he 
need  not,  on  seller's  refusal  to  re- 
ceive property,  keep  it  until  termina- 
tion of  controversy,  but  may  either 
retain  it  as  seller's  agent,  or,  after 
notice,  sell  it  for  his  account. 
144/700,  701    (4)    (87  8.  E.   1054). 

Where  buyer,  after  attempting  to 
rescind  and  refusal  of  offer  to  return 
property,  abandons  the  property,  his 
recovery  in  action  for  price  paid  will 
be   reduced  by  its   value.     Id. 

Restoration  of  goods  bought  need 
not  be  made  if  they  are  worthless.  13 
App.  512  (4)   (79  8.  E.  381). 

Where  defense  was  that  horse 
was  not  as  represented,  but  there 
was  no  evidence  that  defendant  had 
offered  to  return  it,  or  that  plaintiff 
had  offered  rescission,  and  plaintiff 
had  only  received  defendant's  check, 
on  which  payment  had  been  stopped, 
error  to  permit  defendant  to  testify 
that  plaintiff  had  not  offered  to  re- 
turn money  paid  for  horse.  14  App. 
333    (4)    (80  8.  E.  864). 

Before  original  buyer  can  avoid 
voidable  sale  made,  pursuant  to  con- 
ditional bill  of  sale,  by  seller  to  him- 
self on  buyer's  default,  he  must  ten- 
der payment  of  debt  secured.  14 
App.  366   (80  8.  E.  902). 

Rule  requiring  restoration  or  offer 
to  restore  what  aggrieved  party  has 
received  is  not  applicable  in  action 
against  attorneys  to  recover  part  of 
consideration  paid  for  services  in 
former  action.  145/268,  269  (3)  (8^  8. 
E.    968). 

Contract  may  be  rescinded  at  in- 
stance of  party  defrauded,  if  injured 
party  acts  promptly  on  discovery  of 
fraud,  and  restores  or  offers  to  re- 
store to  other  whatever  he  has  re- 
ceived by  virtue  of  contract,  if  it  be 
of  any  value.  146/687  (2)  (92  8.  E. 
63).' 

Where  suit  is  brought  on  insurance 
policy  stipulating  that  policy  will  be 
void  if  procured  by  fraud  on  part  of 
insured,  defense  that  policy  is  avoided 
on    account   of    willful    and    material 
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misrepresentations,  made  by  insured 
in  his  application,  is  not  attempt  to 
rescind  contract,  but  attempt  to  have 
it  declared  void  ab  initio,  and  it  is 
not  necessary  for  insurer,  before 
pleading,  to  return  premiums  paid  or 
notes  given  therefor;  this  section  is 
not  applicable,  but  law  governing  ac- 
tion is  found  in  sections  2479,  2480 
and  2481.  19  App.  247  (2)  (91  S.  E., 
344). 

Though  transfer  of  collateral  se- 
curity from  one  bank  to  plaintiff  bank 
could  be  held  illegal,  former  bank,  or 
its  receiver,  could  not  demand  return 
of  its  collateral  from  plaintiff  bank 
without  restoring  latter  to  its  original 
condition,  which  would  mean  repay- 
ment of  debt,  for  security  of  which 
collaterals  were  transferred.  19  App. 
434,  435  (3-a)  (91  S.  E.  509). 
Settlement:  Where  petition  does  not 
make  it  appear  that  if  fraud  entered 
into  making  of  contract  of  settlement 
of  disputed  claims  over  property  be- 
tween husband  and  wife  the  husband 
was  not  as  fully  aware  of  it  at  that 
time  as  any  time  subsequent  thereto, 
or  where  petition  fails  to  allege  that 
plaintiff,  promptly  upon  discovery  of 
alleged  fraud,  restored  or  offered  to  re- 
store whatever  he  received  by  virtue 

S  4306.  (^  3712.)  Without  consent. 

Bankruptcy:  Executory  contract  of  em- 
ployment of  agent,  which  contains 
stipulation  that  part  of  his  commis- 
Hions  on  sales  shall  be  applied  in  pay- 
ment of  pre-existing  debt  due  to  prin- 
cipal, does  not  remain  in  effect  after 
agent's  discharge  in  bankruptcy  from 
jyich  previous  indebtedness,  so  that  its 
continued  compliance  could  be  there- 
after enforced;  but  so  long  as  parties, 
by  subsequent  acquiescence  in  its 
terms  and  performance  of  its  condi- 
tions, elect  to  treat  the  contract  as 
still  subsisting,  they  are  bound  by  its 
provisions.  21  App.  87  (1)  (94  S.  E. 
56,  40   A.  B.   Rep.  453). 

Election:  Where,  after  breach  of  con- 
tract, opposite  party  not  only  retains 
articles  received  but  puts  them  to  his 
own  use,  there  is  an  election  to  abide 
by  the  terms  of  the  original  contract 
an<l     such     opposite    party   thereafter 


of  contract,  husband  was  not  entitled 
to  rescind.  148/250,  251  (3)  (96  8. 
E.   340). 

Time:  Cross-petition  in  action  on  pur- 
chase-money note  was  properly  dis- 
missed where  it  alleged  that  false 
representations  on  which  defendants 
relied  became  known  to  him  after 
execution  of  note,  but  did  not  show 
when  he  acquired  such  knowledge, 
or  that  he  restored  or  offered  to  re- 
store that  which  he  had  received,  or 
claimed  rescission  of  contract,  ex- 
cept in  the  answer.  144/511  (1)  (87 
8.  E.  653). 

Trover:  Where,  in  suit  on  open  ac- 
count for  purchase  price  of  personalty, 
defendant  entered  only  the  defense 
that  the  goods  purchased  were  worth- 
less, finding  for  defendant  precluded 
maintenance  of  subsequent  action  in 
trover  for  recovery  of  same  property. 
20   App.   267    (92    S.   E.   1012). 

Waiver:  Where  buyer  of  corporate 
stock  delays  several  months  after 
discovering  that  it  will  not  pay  divi- 
dends in  an  amount  represented,  and 
obtains  an  extension  of  his  purchase- 
money  note,  and  does  not  offer  to 
rescind  until  suit  is  brought,  he 
waives  his  right  to  rescind.  13  App. 
772,  776   (80  S.  E.  32). 


holds  under  those  terms  the  articles 
actually  received.  23  App.  236  (1) 
(98  S.  E.  188). 

Executory  contract  may  be  broken, 
but  it  can  not  be  rescinded,  by  act  of 
one  of  the  parties.  20  App.  660,  662 
(6)    (93   S.   E.   532). 

Non-payment  for  goods  delivered  un- 
der contract  during  series  of  years, 
in  certain  installments,  justified  re- 
fusal to  fill  order  for  more  goods, 
which  refusal  did  not  justify  return 
of  goods  by  buyer,  and  claim  of 
credit  therefor.  140/107  (78  S.  E. 
763). 

Non-performance:  Breach  of  executory 
contract  by  one  of  the  parties  justi- 
fies its  abandonment  by  the  other. 
13   App.   790    (80  S.   E.  15). 

Pleading:  Petition  here  for  rescission 
of  contract  for  exchange  of  lands  on 
grounds     of     defendant's     breach    of 
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agreement    was    subject    to    demurrer. 
146/197,   198    (4)    (91   S.  E.   13). 

Answer,  in  ejectment  suit  by  vendor 
against  vendee  praying  for  accounting 
for  amount  paid  by  defendant  on  pur- 
chase price  of  land,  set  up  substantial 
equity  and  was  sufficient  as  basis  for 
a  decree.  148/418  (2)  (96  8.  E.  993). 
Plea  in  action  on  note  that  defend- 
ant bargained  certain  property  to  S., 
receiving  from  him  money  and  his 
notes,  delivering  to  him  bond  for  title, 
that  she  pledge  such  notes,  that  in  ac- 
cordance with  subsequent  agreement, 
under  which  S.  was  to  surrender  bond 
for  title  and  house,  she  executed  and 
delivered  note  upon  which  suit  was 
based,  that  S.  never  surrendered  such 
bond,  that  she  had  been  unable  to 
dispose  of  the  property  with  the  bond 
outstanding,  that  the  consideration  of 
the  note  sued  on  had  totally  failed  and 
that  plaintiflP  knew  of  such  facts  at 
time  he  received  the  note,  was  not 
subject  to  demurrer.  23  App.  663  (2) 
(99  S.  K.  224). 
PurcliaBe  money:  If  upon  accounting 
prayed  by  defendant  vendee  in  eject- 
ment suit  by  vendor  it  should  be  de- 
termined that  defendant  had  fully 
paid  purchase  money,  she  would  be 
entitled  to  relief  prayed;  if  it  should 
be  determined  that  she  had  not  fully 
paid  purchase  price,  she  would  be  en- 


titled, upon  payment  of  balance  due, 
to  decree  for  portion  of  land  to  which 
plaintiff  could  execute  title  in  con- 
formity with  his  bond.  148/418  (2) 
(96    S.    E.    993). 

Sale:  Failure  or  neglect  of  party  to 
perform  any  provision  of  contract 
will,  at  option  of  others,  release  the 
other  from  all  obligations.  140/107, 
109  (78  S.  E.  763). 

Support:  Where  verdict  and  decree  in 
equity  cause  establish  contract  for 
maintenance  of  defendant,  considera- 
tion for  deed,  and  that  such  mainte- 
nance was  to  be  furnished  at  plain- 
tiff's home,  and  that  plaintiff  had  not, 
to  date  of  verdict  and  decree,  breached 
the  contract,  but  that  defendant  had 
voluntarily  and  without  legal  reason 
removed  from  the  home  of  plaintiff, 
if  defendant  refused,  without  legal 
justification,  to  return  to  such  home 
and  to  accept  support  subsequently  to 
date  of  verdict  and  decree,  plaintiff 
(defendant  in  justice's  court  suit)  has 
legal  defense  to  that  suit,  and  her 
remedy  at  law  is  adequate.  148/68 
(95  S.  E.  683). 

Unreasonable  complaints  by  owner  of 
building  as  to  details  of  the  work  not 
justify  contractor  in  abandoning  the 
work  where  owner  does  nothing  to 
compel  him  to  quit.  13  App.  790  (80 
S.  E.   15). 


Jj  4307.  (§  3713.)  Bights  of  purchasers  after  rescission. 

Cited.    144/587,  596    (87   S.   E.   799). 

§  4308.  (§  3714.)  Covenant  not  to  sue. 


Evidence:  Defendants  may  introduce  in 
evidence  original  writing  as  well  as 
other  competent  evidence  by  way  of 
attack  on  reformed  and  alleged  cor- 
rected covenant  not  to  sue,  and  it  is 
question  for  jury  whether  plaintiff  re- 
leased as  pleaded  by  defendant,  or 
merely  covenanted  not  to  sue.  24 
App.  86  (100  8.  E.  46). 

Persons  affected:  Covenant  not  to  sue 
one  jointly  liable  will  not  release  any 

S  4309.  (§  3715.)  Release. 

Joint  debtor:  Where  payee  of  promis- 
sory note,  of  his  own  motion,  releases 
one  of  the  joint  makers,  the  other  is 


one  other  than  one  with  whom  it  is 
entered  into.  24  App.  86  (100  S.  E. 
46). 
Written:  Agreement  set  up  by  plea 
that  payee  of  note  obligated  himself 
not  to  bring  suit  thereon  should  have 
been  in  writing,  in  order  to  furnish 
valid  defense  as  a  covenant  equiva- 
lent to  release  within  meaning  of  this 
section.  20  App.  735  (3)  (93  S.  E. 
234). 


discharged  from  liability.    18  App.  128 
(1)   (88  S.  E.  899). 
Where,    in    suit    upon   joint    promis- 
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sory  note  of  ^  husband  and  wife,  only 
issues  were  those  raised  by  pleas  of 
recoupment  and  non  est  factum,  and 
there  was  no  plea  of  suretyship  or 
that  note  was  assumption  by  wife  of 
husband's  debt,  dismissal  of  one  of 
the  joint  makers  operated  to  abate 
action  as  to  the  other,  it  being  undis- 
puted that  joint  obligation  was  signed 
by  both  makers  or  by  neither.  18 
App.   128,  129    (2)    (88  S.  E.  899). 

Where  there  was  no  evidence  that 
husband  alone  signed  joint  undertak- 
ing, but  testimony  for  plaintiff  showed 
that  both  husband  and  wife  signed, 
and  testimony  for  defendants  showed 


that  neither  of  them  signed  or  au- 
thorized anyone  to  do  so,  verdict 
against  one  of  the  defendants,  after 
plaintiff  had  voluntarily  dismissed  ac- 
tion against  other,  was  unauthorized. 
18  App.  128,  129  (3)  (88  S.  E.  899). 
Return  of  consideration:  Where  one 
agrees  to  pay  the  debt  of  another 
and  receives  a  valuable  considera- 
tion, he  is  not  released  merely  be- 
cause, on  his  failure  to  pay,  the  cred- 
itor, without  a  return  of  the  consid- 
eration, agrees  to  look  to  the  original 
debtor,  instead  of  to  the  substituted 
debtor,  for  payment.  13  App.  102 
(78  S.  E.  831). 


ARTICLE  3. 
Of  Pajnnent,  and  Herein  of  Appropriation  of  Pajrments. 


§  4311.  (§3717.)  PaTEient  generally. 


Agent:  If  money  paid  agent  ought  in 
good  conscience  to  be  returned,  ac- 
tion for  money  had  and  received  may 
be  maintained  against  either  agent 
or  principal  or  both,  if  agent  failed 
to  pay  over  money  to  principal.  13 
App.    288    (4)    (79    S.    E.    16). 

Where  agent  authorized  to  sell  cor- 
porate stock  only  for  cash,  without 
authority  employed  another  agent, 
who  made  the  sale,  collected  the  pro- 
ceeds, deducted  a  portion  for  his 
services,  and  remitted  balance  to 
first  agent,  who  paid  none  of  it  to 
the  corporation,  purchaser  of  stock, 
upon  first  agent's  refusal  to  deliver, 
was  entitled  to  recover  from  him  the 
amount  he  received,  but  not  the  sum 
retained  by  the  second  agent.  Id. 
288    (5). 

It  was  not  error,  on  trial  of  action 
on  promissory  note  for  $1,000,  to  ex- 
clude from  evidence  receipt  to  defend- 
ant for  $1,125  in  payment  of  50  shares 
of  stock  of  plaintiff  company,  signed 
by  certain  person  as  "agent,"  where 
there  was  no  evidence  that  note  was 
given  for  shares  of  stock,  and  no  evi- 
dence of  signer's  agency  for  company. 
18  App.  385  (2)  (89  S.  E.  435). 
Oharge  that  payment  to  agent  would 
bind   principal,    though    agent    failed 


to  pay  over  money,  properly  omitted 
in  absence  of  request.  142/145,  146 
(3)  (82  S.  E.  562). 

Direction  of  verdict:  In  suit  on  prom- 
issory note,  wherein  defendant  admit- 
ted prima  facie  case  and  pleaded 
payment,  and  where  evidence  wholly 
failed  to  show  payment  as  pleaded, 
it  was  not  error  to  direct  verdict  for 
plaintiff.     24  App.  108  (100  S.  E.  37). 

Evidence:  Where  defendant  completed 
payment  for  fertilizer  by  check  given 
to  plaintiff's  agent,  and  agent  testi- 
fied that  only  check  given  him  by 
defendant  was  for  cotton,  two  checks 
given  to  agent,  one  for  cotton  and 
other  for  fertilizer,  were  properly 
admitted,  lo  App.  275  (82  S.  E.  907). 
Evidence  disclosing  that  note  sued 
on  was  transferred  to  secure  debt, 
originally  contracted  by  corporation 
and  for  which  corporation  received 
benefit,  sufficiently  showed  that  cor- 
poration would  be  estopped  from  de- 
manding payment  after  payment  had 
once  been  made  to  transferee.  16 
App.  802  (86  S.  E.  391). 

While  evidence  of  manner  of  pay- 
ment, identifying  specific  checks 
claimed  to  have  been  turned  over  in 
settlement,  would  add  probative 
value  to  proof  relied  on  to  establish 
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plea  of  payment,  the  act  of  payment 
is  the  essential  fact  to  be  shown.  22 
App.  144  (1)  (95  8.  E.  746). 
Execution:  Payment  of  an  execution  in 
hands  of  sheriff  discharges  defendant. 
23  App.  656  (1)  (99  S.  E.  144). 
Judgment:  Where  money  recovered  in 
legal  action  for  particular  person 
reaches  him,  nominal  plaintiff  can 
not  demand  that  such  money  pass 
through  his  hands,  and  suit  can  not 
be  maintained  against  beneficiary  or 
his  attorneys.  144/38  (1)  (85  S.  E. 
1013). 
Note:  Maker  of  purchase-money  note 
can  bring  action  for  breach  of  trans- 
feree's agreement  to  pay  note,  with- 
out first  paying  the  same.  143/721 
(1)    (85  S.  E.  895). 

In  action  for  breach  of  contract  to 
pay  note  for  which  plaintiff  is  liable 
the  unpaid  note  is  admissible  in  evi- 
dence.    Id.  721   (3). 

It  is  no  defense  to  action  for  breach 
of  agreement  to  pay  note  for  which 
plaintiff  is  liable  that  note  was  claimed 
by  different  parties.     Id.  721   (4). 

In  absence  of  evidence  showing 
that  person  to  whom  alleged  pay- 
ment was  made  was  agent  of  holder 
of  note,  or  that  the  holder  had  re- 
ceived the  money,  and  the  only  de- 
fense being  that  of  payment,  not  er- 
ror to  direct  verdict  for  plaintiff.  13 
App.  234   (2)    (79  S.  E.  35). 

Plea,  in  action  on  note  owed  by  an 
intestate,  that  plaintiff  received  from 
administratrix  certain  cotton  which 
was  raised  on  certain  places,  plaintiff 
knowing  that  cotton  was  rent  cotton 
for  year  in  which  received,  that  cot- 
ton was  received  by  plaintiff  and 
should  be  credited  on  indebtedness  due 
on  note,  one  bale  weighing  certain 
amount,  at  certain  amount  per  pound, 
and  another  bale  weighing  certain 
other  amount,  at  same  amount  per 
pound,  making  total  of  certain  sum, 
etc.,  did  not  show  that  cotton  was  de- 
livered with  direction  that  it  be  cred- 
ited on  note,  or  that  it  was  received 
as  credit;  nor  did  plea  set  forth  with 
definiteness  required  by  law  the  de- 
fense of  payment.  22  App.  94  (95  S. 
E.  308). 

Answer  filed  in  suit  on  promissory 
note  for  purchase  price  of  mare,  ad- 


mitting execution  of  note  but  denying 
indebtedness,  and  alleging  that  plain- 
tiff sold  said  note  to  a  named  third 
person,  who  afterward  brought  trover 
suit  and  recovered  judgment  for 
amount  of  note,  which  judgment  had 
been  paid  off  and  settled  in  full,  was 
properly  stricken,  it  not  alleging  any 
defense.     24  App.  314  (100  S.  E.  761). 

Parent's  debt:  There  is  no  law  against 
a  daughter's  voluntarily  paying  her 
father's  debt.  145/368  (1)  (89  S.  E. 
330). 

Plea:  In  order  for  defendant  in  suit 
on  open  account  to  prove  payments, 
special  pica  must  bo  filed,  setting 
forth  such  payments.  18  App.  320  (1) 
(89  S.  E.  351). 

Plea  of  payment  which  fails  to  al- 
lege with  reasonable  certainty  when, 
how,  and  to  whom  payment  was  made, 
and  which  fails  to  disclose  any  valid 
reason  why  such  lack  of  certainty  can 
not  be  met,  is  subject  to  be  stricken 
upon  special  demurrer  duly  filed  point- 
ing out  such  defects.  22  App.  144 
(1)    (95    a    E.    746). 

Where  no  special  demurrer  was  duly 
filed  to  plea  of  payment  setting  up 
that  plea  failed  to  allege  with  reason- 
able certainty  when,  how,  and  to 
whom  payment  was  made,  verdict  for 
defendant  will  not  be  set  aside  as  con- 
trary to  evidence,  where  his  testimony 
showed  in  distinct  terms  that  the 
levied  fi.  fa.  was  fully  paid  off,  and 
such  payment  accepted  by  plaintiff. 
22  App.   144   (1)    (95  S.  E.  746). 

Receipt  is  written  admission  or  ac- 
knowledgment of  payment  or  deliv- 
ery; it  need  not  be  in  any  particular 
form.    16  App.  377  (1)  (85  S.  E.  350). 

Third  person:  Payment  made  to  third 
person  by  request  or  with  consent  of 
creditor  is  good  defense  to  action  for 
debt.  22  App.  82  (1)  (95  S.  E.  310). 
Contention  of  plaintiffs  that  defend- 
ant can  j'ot  claim  credit  for  money 
paid  out  by  him  for  suppression  of 
criminal  prosecution  is  without  merit, 
where  there  was  direct  and  positive 
testimony  that  they  directed  him  to 
pay  the  money  into  court  to  satisfy 
fine  imposed  against  their  brother  and 
that  such  instruction  was  in  fact 
obeyed.  22  App.  82  (2)  (95  S.  E. 
310). 
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§  4314.  (§  3720.)  Bank-bills,  checks,  and  notes,  payment  in. 


stated.     22  App.  58,  65  (95  S.  E.  381). 
Check:     Giving  of  bank  check  by  payee 
of    note   to   indorsee    is   not   payment. 
143/736    (1-a)    (85   S.   E.  881). 

Check  is  not  payment  until  paid, 
unless  payee  accepts  it  as  such,  and 
it  does  not  operate  as  assignment  of 
any  part  of  drawer's  deposit  until 
accepted  by  drawee.  14  App.  1  (80 
S.  E.  18). 

Court  did  not  err  in  permitting  wit- 
ness for  plaintiff  to  testify  to  pay- 
ment made  by  check  to  defendant, 
without  first  introducing  in  evidence 
or  accounting  for  check  by  which  pay- 
ment was  made.  While  evidence  of 
manner  of  payment,  identifying  specific 
checks  claimed  to  have  been  thus 
turned  over  in  payment  would  add 
probative  value  to  proof  relied  on  to 
establish  such  payment,  act  of  pay- 
ment is  the  essential  fact.  24  App. 
638,  639  (2)   (102  S.  E.  47). 

Where  claim  is  unliquidated  because 
of  bona  fide  dispute  as  to  amount  due, 
and  debtor  sends  check  to  creditor  for 
amount  debtor  claims  to  be  due,  but 
for  less  than  that  claimed  by  creditor, 
on  express  condition,  written  on  check, 
that  it  is  in  full  settlement  of  disputed 
claim,  it  is  only  where  creditor  has 
either  agreed  to  accept,  or  after  tender 
actually  accepts  such  check  as  in  full 
settlement,  that  retention  thereof  can 
be  set  up  as  accord  and  satisfaction. 
24  App.  610   (2)    (101  S.  E.  697). 

Where  unpaid  check  for  less  than 
amount  claimed,  given  by  debtor  to 
creditor,  was  produced  by  creditor  upon 
trial  or  his  action  for  price  of  goods 
sold,  and  was  introduced  in  evidence, 
formal  tender  or  surrender  thereof  to 
debtor  is  not  necessary  as  condition 
precedent  to  final  judgment  in  favor 
of  plaintiff  for  full  amount  sued  for, 
if  otherwise  entitled  thereto.  24  App. 
610,  611  (3)  (101  S.  E.  697). 
Draft:  Where  bank  sends  to  correspond- 
ent bank  draft  for  collection,  and 
drawee  has  on  general  deposit  with 
collecting  bank  sum  more  than  suffi- 
cient to  pay  draft,  and  instructs  bank 
to  pay  same,  which  it  agrees  to  do  by 
charging  draft  to  his  account,  and  sur- 
renders  to   drawee   bill    of   lading  at- 


tached to  draft,  transaction  constitutes 
payment  as  between  drawer  and 
drawee,  although  collecting  bank  was 
insolvent,  insolvency  being  unknown 
to  drawee,  and,  so  far  as  appears,  un- 
known to  officials  of  bank  at  time.  18 
App.  377  (89  S.  E.  454). 
Evideiice:  Admission  by  payee  that  he 
had  checks  ten  days  after  he  received 
them  and  used  them  to  pay  for  land 
purchased  from  another  is  relevant  on 
the  issue  of  presentation  within  a  rea- 
sonable time.  140/302  (1)  (78  S.  E. 
1069). 

Where  it  is  relevant  to  show  that  if 
check  had  been  promptly  presented  it 
would  have  been  honored,  it  is  com- 
petent for  witness  to  testify  that 
drawer  gave  him  a  check  for  about 
the  same  sum  a  few  days  later  on  the 
same  bank,  which  was  paid  and  cred- 
ited to  his  account  before  presenta- 
tion of  the  dishonored  check;  a  wit- 
ness's deposit  book  containing  the 
entry  is  admissible.  Id.  302,  303  (2). 
Note:  Upon  proof  that  note  sued  upon 
evidenced  a  transaction  independent 
of  prior  accounts  between  parties, 
presumption  that  execution  and  de- 
livery of  note  evidenced  a  settlement 
of  transactions  may  be  rebutted; 
charge  here  held  not  erroneous.  13 
App.  119  (3)   (78  S.  E.  862). 

Where  promissory  note  is  given  in 
settlement  of  open  account,  without 
express  agreement  that  note  shall  ex- 
tinguish pre-existing  debt,  it  is  condi- 
tion precedent  to  final  judgment  upon 
account  that  note  be  surrendered  to 
maker,  or  accounted  for  by  showing 
that  it  is  not  in  any  event  enforce- 
able against  him.  146/235  (1)  (91  S. 
E.  82). 

Court  erred  in  not  snbmitting  to  jury 
disputed  issue  of  fact  as  to  whether 
or  not  account  or  any  portion  thereof 
had  been  closed  by  promissory  note. 
146/235   (2)    (91  S.  E.  82). 

While  mortgage  can  have  no  exist- 
ence apart  from  debt  which  it  is  given 
to  secure,  it  is  well  settled  that  inten- 
tion of  parties  is  controlling  as  to 
whether  or  not,  when  one  note  is 
given  in  substitution  for  another,  the 
substituted  note  is  to  operate  in  extin- 
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guishment  of  the  original  debt;  where 
it  clearly  appears,  by  express  excep- 
tion in  written  agreement,  that  satis- 
faction of  original  note  was  condi- 
tioned upon  retention  of  mortgage  as 
a  valid  lien,  such  a  substitution  would 
not  operate  in  extenguishment  of  the 
mortgage.  21  App.  159  (93  S.  E.  1018). 
Promissory  notes  are  not  payment 
until  themselves  paid,  in  absence  of 
express  agreement  to  contrary.  21 
App.  630  (2)  (94  S.  E.  841). 
Third  person:  A  vendor  of  land  who 
received  from  his  vendee  the  check  of 


a  stranger,  payable  to  and  indorsed 
by  a  third  person,  to  be  collected  and 
its  proceeds  applied  to  the  payment 
of  the  purchase-money,  is  bound  to 
exercise  reasonable  diligence  in  the 
presentation  of  the  check.  Although 
the  drawer  may  be  overdrawn  in  his 
account  with  the  drawee,  nevertheless, 
if  the  latter  receives  deposits  from 
the  drawer  and  pays  his  checks,  it  is 
the  duty  of  a  holder  of  a  check  of 
such  drawer  to  present  it,  with  rea- 
sonable diligence,  to  the  drawee. 
140/302,  303  (3)   (78  S.  E.  1069). 


§  4316.  (§  3722.)  Appropriation  of  payments. 


Cited.     143/479,  482  (85  S.  E.  315). 

Administrator  must  pay  debts  in  ac- 
cordance with  priority  established  by 
law,  and  this  section  does  not  apply 
to  payments  made  by  such  adminis- 
trator. 14  App.  310  (1)  (80  S.  E. 
700). 

Agreement:  Where  creditor  and  debtor 
agree  that  payment  shall  be  applied 
otherwise  than  as  provided  in  written 
contract  between  them,  application 
may  bo  made  as  last  agreed.  141/578, 
579'  (3)  81  S.  E.  892). 

Where  debtor  makes  payment  to 
creditor  bank,  and  cashier  gives  him 
receipt,  stating  that  payment  will  be 
credited  on  certain  notes,  and  debtor 
and  cashier  agree  upon  application  of 
payment  different  from  statement  in 
receipt,  and  application  is  so  made, 
debtor  could  not  complain.  Id.  578, 
579  (3-b). 

Burden  of  proof:  Proof  that  one  who 
is  indebted  to  two  persons  represented 
by  same  agent  paid  agent  enough  to 
discharge  obligation  on  which  suit  was 
based  places  burden  on  defendant, 
claiming  that  payment  was  applied  to 
different  obligation,  to  show  that  debt 
to  which  payment  was  applied  was  due 
and  was  of  amount  sufficient  to  ex- 
haust payment.  15  App.  69,  70  (3) 
(82  S.  E.  588). 

Charge:  Where  there  was  no  evidence 
showing  amount  and  validity  of  al- 
leged demands  against  debtor  to  ex- 
tinguishment of  which  admitted  pay- 
ment was  alleged  to  have  been  ap- 
propriated, failure  to  charge  that  if 
only  one  demand  was  proven  to  exist 


payment  would  be  applied  to  it  was 
error.  15  App.  69,  70  (6)  (82  S.  E. 
588). 

Consent:  Where  debtor  directs  that  pay- 
ment be  credited  on  particular  debt, 
it  must  be  so  credited,  with  or  without 
creditor's  consent.  17  App.  436  (2) 
(87  S.  E.  603). 

Direction  by  debtor  to  creditor's  ste- 
nographer having  authority  to  receive 
payment  made  was  notice  to  creditor 
and  required  that  payment  be  credited 
pursuant  to  such  direction.  17  App. 
436   (2)    (87  S.  E.  603). 

Execution:  Holding  that  dividend  paid 
to  plaintiff  in  fi.  fa.,  on  several 
demands  against  bank,  including  ex- 
ecution against  bank  as  principal  and 
another  as  surety,  should  be  applied 
ratably  to  all  of  such  demands  (and 
not  exclusively  upon  the  other  and 
unsecured  demands  held  by  creditor,  at 
creditor's  sole  option  or  selection), 
notwithstanding  no  election  had  been 
made  by  principal  debtor,  and  although 
surety  would  not  ordinarily  be  em- 
powered to  direct  application  of  volun- 
tary payment  made  to  such  creditor  by 
his  principal  or  another,  was  not  error. 
22  App.  138   (2)    (95  S.  E.  729). 

Intention:  Appropriation  of  general  pay- 
ment, whether  directed  by  debtor  or 
applied  by  creditor,  or  by  law,  is,  in 
legal  intendment,  in  accordance  with 
debtor's  intention.  15  App.  69,  70 
(6)    (82   S.   E.   588). 

Judicial  proceedings:  Where  funds  arc 
distributed  in  judicial  proceedings,  the 
law  will  direct  application  in  such 
manner  as  is  reasonable  and  equitable. 
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both  as  to  parties  and  third  persons. 
22  App.  138  (1)   (95  S.  E.  729). 

Landlord:  Fact  that  creditor,  debtor's 
landlord,  held  special  lien  on  property 
delivered  to  him  in  payment  of  one 
claim  did  not  authorize  him  to  apply 
such  payment  on  unsecured  claims  con- 
trary to  debtor 's  instructions.  17  App. 
436   (1)    (87  S.  E.  603). 

Lien:  "Where  landlord  received  n^  direc- 
tion from  tenant  to  apply  payment  to 
rent,  the  tenant  leaves  it  optional  with 
the  landlord  to  apply  the  payment 
either  to  the  rent  due  or  to  any  other 
unsecured  indebtedness  which  the  land- 
lord holds  against  him.  13  App.  101 
(78   S.   E.   829). 

Mortgage:  Payments  by  mortgagor  after 
foreclosure  with  directions  that  they 
be  entered  upon  mortgage  fi.  fa.,  should 
be  entered  accordingly.  141/727,  729 
(3)    (82  S.  E.  451). 

Where  payments  by  mortgagor  after 
foreclosure  were  entered  upon  mort- 
gage fi.  fa.  pursuant  to  his  directions, 
that  he  was  indebted  to  plaintiffs  in 
additional  amount  for  attorney's  fees 
did  not  authorize  plaintiffs  to  there- 
after have  credits  taken  from  fi.  fa. 
and  applied  to  payments  of  such  un- 
secured attorney's  fees.  Id.  727,  729 
(3). 

Debtor  making  payment  may  direct 
that  it  be  applied  to  mortgage  rather 
than  to  open  account.  13  App.  632 
(5)    (79  S.  E.  755). 

One  demand:  Where  only  one  demand 
is  proved  to  exist  against  debtor,  and 
payment  has  been  made  without  direc- 
tion as  to  application,  law  will  apply 
it  to  that  demand.  15  App.  69,  70  (6) 
(82  S.  E.  588). 

Presumption:  Intention  of  debtor  that 
payment  should  be  applied  to  debt  not 


proved  to  exist,  or  one  not  due,  can 
not  be  presumed.  15  App.  69,  70  (6) 
(82  S.  E.  588). 

Surety:  No  defense  in  action  against 
surety  on  note  that  principal  was  dead 
and  his  administrator  had  made  pay- 
ments which  holder  had  appropriated 
to  other  indebtedness,  where  it  did  not 
appear  that  if  direction  had  been  fol- 
lowed, payment  would  have  been  upon 
debt  properly  entitled  to  be  paid  ac- 
cording to  priority  established  by  law. 
14  App.  310   (1.  2)    (80  S.  E.  700). 

Third  person:  Debtors  who  took  no  part 
in  contract  between  creditor  and  one 
debtor,  or  in  making  an  application 
of  payment,  can  not  complain  of  ap- 
plication made  of  payment.  141/578, 
579  (3-a)   (81  S.  E.  892). 

While  rights  of  third  persons  must 
be  respected  by  creditor  in  making  ap- 
plication of  payments  to  him  by 
debtor,  and  while  creditor  holding  both 
secured  and  unsecured  claim  can  not 
appropriate  payment  first  to  unsecured 
claim,  over  objection  of  creditor  hold- 
ing lien  upon  property  from  which 
fund  of  payment  was  derived,  still, 
where  secured  creditor  receiving 
money  paid  it  in  debtor's  behalf  to 
third  person  holding  claims  against 
latter,  and  in  good  faith  only  acted  as 
agent  of  debtor,  principle  of  law  stated 
above  can  not  be  made  to  apply.  20 
App.  219  (92  S.  E.  971). 

Voluntary  payments:  Provision  that 
when  debtor  makes  payment  to  cred- 
itor holding  several  demands,  and  fails 
to  direct  how  it  shall  apply,  creditor 
may  appropriate  it  to  any  of  them,  re- 
lates to  voluntary  payments  only.  22 
App.  138  (1)   (95  S.  E.  729). 


§  4317.  (§  3723.)  Voluntary  payments. 


Oonstruction:  This  section  should  be 
construed  together  with  section  4116. 
19  App.  256  (1)   (91  8.  E.  281). 

County  treasurer:  In  proceeding  by 
county  and  others  against  former 
county  treasurer,  findings  that  his  term 
expired  December  31,  1916,  under  Laws 
1915,  p.  363,  that  county  commissioners 
in  their  settlement  were  not  authorized 
to  allow  him  commissions  on  taxes  in 


hands  of  tax  collector  on  January  1, 
1917,  and  that  they  might  collect  back 
from  him  commissions  on  taxes  ille- 
gally allowed  him  in  their  settlement, 
notwithstanding  the  settlement,  and 
that  a  fi.  fa.,  proceed  for  collection  of 
certain  amount  with  7%  interest,  were 
proper.  24  App.  271  (100  8.  E.  721). 
Freight  charges:  Where  defendant  was 
not  responsible  for  act  of  railroad  com- 
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pany  in  transporting  other  and  dif- 
ferent property  instead  of  plaintiff's 
property,  and  in  paying  or  promising 
to  pay  the  railroad  company  the 
freight  charges,  the  plaintiff  was  a 
mere  volunteer,  and  he  can  not  recover 
from  defendant  the  amount  thus  un- 
necessarily expended.  18  App.  37  (2) 
(88  S.  E.  750) 
Ignorance  of  law:  Payment  made  with 
full  knowledge  of  facts,  though  in  ig- 
norance of  legal  rights,  can  not  be 
recovered  back  in  absence  of  duress, 
fraud  or  deception.  14  App.  225  (3) 
80  S.  E.  523). 

Where  widow  without  administra- 
tion undertakes  to  wind  up  estate  of 
husband  and  pays  one  of  his  creditors 
out  of  her  separate  estate,  she  can  not 
recover  such  payment,  though  ignorant 
of  fact  that  she  could  not  be  com- 
pelled to  pay  husband's  debts.  Id. 
225,  226  (4). 
Mistake:  Money  paid  through  mistake 
of  law,  with  full  knowledge  of  all  the 
facts,  can  not  be  recovered  back,  .un- 
less person  to  whom  it  was  paid  can 
not  in  good  conscience  retain  it.  Ap- 
plied to  insurance  company  paying  in- 
surance with  knowledge  of  fraudulent 
procuring  of  transfer  of  policy. 
140/148   (3)    (78  S.  E.  938). 

Where  money  due  bank  was  by  mis- 
take paid  to  another,  and  company 
receiving  could  not  in  equity  retain  it, 
and  it  lost  nothing  by  payment,  parties 
paying  money  were  entitled  to  recover 
it.     13  App.  453  (1)   (79  S.  E.  363). 

Where  defendant  set  up  claim  for 
money  which,  though  due  to  bank  on 
the  debt  of  an  insolvent  company,  was 
paid  to  plaintiff  company  through  mis- 
take, evidence  explanatory  of  transac- 
tions between  defendants  and  the  in- 
solvent company  was  admissible  to 
show  how  the  mistake  was  made.  Id. 
453   (2). 

Where  land  is  sold  at  certain  price 
per  acre  and  plaintiff  pays  excess  over 
such    price    through   mistake   made   by 


surveyor,  who  was  selected  by  both 
parties  to  ascertain  the  exact  acreage, 
plaintiff  is  entitled  to  recover  such  ex- 
cess.    13  App.  483  (79  S.  E.  372). 

Money  paid  under  mistake  of  fact, 
or  in  ignorance  of  facts,  may  be  re- 
covered, where  party  receiving  it  ought 
not  in  equity  to  retain  it.  16  App. 
475  (2)   (85  S.  E.  791). 

Payment:  Where  executor  fraudulently 
incumbers  land  conveyed  by  testator 
to  another  by  unrecorded  deed,  and 
incumbrancer  is  innocent  of  fraud,  pay- 
ment of  incumbrance  by  grantees  will 
not  relieve  executor  from  liability  for 
damages  from  his  fraud.  144/519,  520 
(5)   (87  S.  E.  661). 

Settlement  of  dispute:  Where  one  trans- 
ferred bond  for  title  to  secure  payment 
of  money  represented  by  note,  it  was 
not  competent  for  him,  on  trial  of  suit 
brought  by  transferee  to  enforce 
demand  for  debt,  to  show  that  at  time 
of  making  transfer  there  was  between 
him  and  transferee  a  certain  dispute, 
and  that  transfer  was  made  in  settle- 
ment thereof,  but  that  at  time  of 
transfer  the  transferor  had  in  fact 
paid  account  which  was  in  dispute,  and 
that  receipts  had  been  given,  and  that 
he  actually  claimed  that  he  had  paid 
the  debt,  and  gave  new  note  to  keep 
from  being  sued.  148/344  (96  8.  E. 
858). 

Tax:  Application  by  one  who  had  ad- 
vanced money  to  pay  taxes  on  railroad 
properties  for  order  authorizing  re- 
ceiver to  pay  such  taxes  was  properly 
refused,  priorities  of  liens  having  been 
fixed  by  order  of  court  which  con- 
firmed sale  of  such  properties  and  it 
not  being  sought  to  have  the  order  re- 
opened.    149/146   (99  S.  E.  859). 

Unfounded  demand:  Payment  made  on 
unfounded  demand  can  be  recovered 
back  when  made  under  urgent  and  im- 
mediate necessity  or  to  release  prop- 
erty from  detention.  19  App.  256  (1) 
(91  S.  E.  281). 
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ARTICLE  4. 
Of  Performance,  and  Herein  of  Tender. 
§  4318.  (§  3724.)  Performance  of  contracts. 


Architect:  On  acceptance  of  work  by 
owners  after  architect  had  rendered 
entire  services  for  which  he  con- 
tracted, architect  was  authorized  to 
sue  for  balance  due  him  notwithstand- 
ing defects.  144/145,  146  (1)  (86  S. 
E.  316). 

Architect's  undertaking  implies  that 
he  possesses  skill  and  ability,  includ- 
ing ordinary  good  taste,  and  will  ex- 
ercise same  reasonably  and  without 
neglect.     Id.   145,   146  ^2). 

Description:  Purchaser,  on  payment  of 
purchase-price,  is  not  entitled  to 
deed  describing  the  land  differently 
from  description  in  contract  of  sale, 
or  with  recitals  and  admissions  of 
fact  not  therein  contained.  142/344 
(4)    (82  S.  E.  1059). 

Personal  performance:  When  rights 
under  contract  are  coupled  with  ob- 
ligations to  be  performed  by  the 
contractor  and  involve  a  relation  of 
personal  confidence,  contract  can  not 
be  assigned  without  consent  of  other 
contracting  party.  140/435,  446  (79 
S.  E.  196). 

Recoupment:  On  plea  of  recoupment 
in  architect's  action  for  balance  due 
him,  burden  of  proof  was  on  defend- 
ant owners.  144/145,  146  (1)  (86  S. 
E.  316). 

Any  damages  resulting  from  neg- 
ligent performance  of  contract  by 
architect  was  matter  of,  recoupment 
in  architect's  action  for  balance  due 
him.     Id. 

Rescission:  Where  time  is  not  of  the 
essence   of   contract   for   sale   of  land 


non-payment  of  purchase-price  at  time 
stipulated  will  not  authorize  rescis- 
sion or  forfeiture.  142/344  (3)  (82 
S.   E.   1059). 

Where  vendor  entitled  to  rescission 
notifies  vendee  of  intention  to  re- 
scind if  price  is  not  paid  within  cer- 
tain time  such  time  must  be  rea- 
sonable.    Id. 

Sale:  Words  ''subject  to  approval  of 
titles''  here  meant  that  purchasers 
would  inquire  into  seller's  title  and 
if  they  approved  the  same  would 
carry  out  contract  of  sale.  143/205 
(2)   (84  8.  E.  451). 

Servant:  Performance  of  employment 
contract  must  be  a  substantial  com- 
pliance.    142/351   (2)    (82  S.  E.  1053). 

Time:  Sale  subject  to  approval  of  ti- 
tles was  inchoate,  but  would  become 
binding  on  seller  if  purchaser  would 
within  reasonable  time  approve  the 
title.     143/205    (2)    (84   S.   E.  451). 

Time  intervening  between  date  of 
contract  and  date  of  alleged  tender 
of  price  was  not  as  matter  of  law  un- 
reasonable time  for  approval  of  title. 
Id. 

Work:  Under  contract  to  construct 
framework  for  court  house,  county, 
on  contractor's  default,  having  com- 
pleted the  work,  contractor  was  not 
entitled  to  further  payments  until 
work  was  finished,  and  then  only  if 
balance  due  exceeded  expense  in- 
curred by  county.  144/691,  693  (2) 
(87  S.  E.  1022). 


§  4319.  §  3725.)  Impossibility  of  performance. 

Cited.     17   App.   550,   553,   554    (87  S. 
E.  831). 

S  4321.  (§  3727.)  Fault  of  other  party. 

Cited.     142/351    (2)    (82  8.  E.   1053); 
17  App.  550,  553   (87  S.  E.  831). 


§  4322.  (§  3728.)  Tender. 

AUegation    of    offer   to   pay   is   not    the  (3-b) 

equivalent   of  a  tender.     140/719,  720  771). 


(79  S.  E.  775),    759   (79  S.  E. 
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Attorney:  Offer  by  plaintiff's  counsel 
during  trial  to  pay  amount  received 
by  plaintiff  for  release,  which  he  had 
signed,  to  defendant's  local  counsel, 
who  had  nothing  to  do  with  settlement 
of  damage  claims  prior  to  suit  and  no 
authority  to  accept  tender,  was  hot 
sufficient  tender  to  cure  failure  to 
make  proper  tender  before  suit. 
141/743  (3)   (82  8.  E.  139). 

Oonditional  tender:  In  order  that 
tender  of  property  received  by  infant 
shall  operate  as  equivalent  of  its  ac- 
tual return,  and  so  prevent  ratification 
of  voidable  contract  tender  must  be 
unconditional.  22  App.  192  (95  8.  E. 
734). 

Tender  fails  to  be  absolute  even 
though  only  condition  accompanying 
it  is  such  as  to  impose  performance 
of  duty  actually  owing  by  one  to 
whom  purported  tender  is  made.  22 
App.  192  (95  8.  E.  734). 

Interest:  Tender  of  amount,  without 
interest  which  party  had  agreed  to 
pay,  was  not  sufficient  tender  of 
amount  due  to  operate  as  legal 
tender.     145/835  (90  8.  E.  56). 

Tender  to  prevent  running  of  in- 
terest must  be  continuing;  using 
money  after  refusal  by  creditor  to  re- 
ceive it  destroys  this  necessary  at- 
tribute of  a  legal  tender.  23  App.  607, 
608   (2)    (99  8.  E.  147). 

Land:  Purchaser  suing  to  recover  dam- 
ages for  alleged  breach  of  contract 
by  vendor  by  refusing  to  make  con- 
veyance, general  rule  is  that  tender 
of  cash  must  be  made,  unless  it  is 
waived.     140/719  (2)  (79  8.  E.  775). 

Proposition  for  owner  to  bring  or 
send  to  a  city  in  another  state  a 
conveyance  to  a  purchaser  from 
plaintiff,  and  receive  payment,  or 
that  such  proposed  purchaser  would 
send  check  to  bank  to  be  delivered 
upon  the  delivery  of  conveyance,  did 
not  amount  to  a  tender.  Id.  719,  720 
(3-b). 

Party:  Tender  may  be  made  by  an 
agent  or  friend  at  instance  of  inter- 
ested party.  19  App.  296,  298  (6-e) 
(91  8.  E.  428).  8ee  22  App.  48  (95 
8.  E.  379). 

Plea:  Allegation  of  tender  by  plaintiff 
to   defendant   of   "either   of   the   said 


mentioned  amounts"  was  Indefinite 
as  to  whether  plaintiff  tendered  each 
of  two  amounts  previously  mentioned 
or  made  alternative  tender.  141/825 
(3)   (82  8.  E.  132). 

Piirdiase  money:  Tender  of  purchase- 
money  on  repudiation  of  sale  will  be 
excused  where  transaction  is  involved 
and  mutual  accounts  have  sprung 
out  of  it,  on  principal's  offering  to 
account  for  what  moneys  he  may  be 
equitably  due  as  a  condition  to  re- 
scission.    140/101,  106   (78  8.  E.  717). 

Befosal:  Formal  tender  is  unnecessary 
where  express  declarations  are  made 
by  party  to  whom  money  is  payable 
that  he  will  not  accept  it  if  tendered. 
19  App.  296,  298  (6-e)  (91  8.  E.  428). 
See  22  App.  48  (95  8.  E.  379). 

Where  one  of  the  defendants  testi- 
fied that  on  day  on  which  note  sued 
on  became  due  he  tendered  to  plain- 
tiff certain  amount  in  cash,  which 
plaintiff  refused  to  accept,  and  that 
he  then  turned  the  money  over  to 
his  bookkeeper,  who  might  have  put 
the  money  in  the  bank,  that  he  put 
his  money  in  the  bank  and  handled 
his  business  through  the  bank,  and 
that  he  had  overdrawn  several  times 
since  date  on  which  he  tendered  money 
to  plaintiff,  court  erred  in  directing 
verdict  in  favor  of  defendant's  plea 
of  tender.  23  App.  607,  608  (2-a) 
(99  8.  E.  147). 

While  defendant  further  testified 
that  he  had  with  him  in  court  the 
amount  which  he  claimed  to  have 
tendered  which  he  had  that  morning 
procured  from  the  bank,  and  that,  had 
plaintiff  decided  to  accept  such 
amount,  he  was  at  all  times  ready, 
willing  and  able  to  pay  it,  whether  he 
had  the  money  in  the  bank  or  not, 
because  he  had  made  arrangements 
whereby  he  could  get  it,  such  testi- 
mony was  not  sufficient  to  show  that 
tender  was  continuing.  23  App.  607, 
608    (2-b)    (99    8.    E.    147). 

Security  deed:  Where,  in  action  against 
grantee  in  deed  given  as  security, 
and  against  his  grantee,  to  cancel 
both  deeds,  it  appears  that  first 
grantee  has  absented  himself,  so  that 
tender  of  debt  could  not  be  made  to 
him,  action  may  be  maintained,  pro- 
viding  plaintiff   offers    to    pay   money 
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into  court  for  him.  141/642  (4)  (81 
S.  E.  881). 

Specific  performance:  Tender  of  cash 
must  be  made  by  proposed  pur- 
chaser, unless  it  is  waived.  140/719 
(2)    (79  8.  E.  775). 

Waiver:  Formal  tender  of  payment  of 
note  was  in  effect  waived  by  statement 
on  part  of  plaintiff,  when  defendant 
offered  to  pay  note,  that  amount  due 
thereon  would  not  be  accepted  unless 
amount  due  on  former  note  was  also 
paid,  and  plaintiff  could  not  recover 
interest  from  that  time  on  first-men- 
tioned note.  23  App.  356  (3)  (98  8. 
E.    418). 


Tender  required  by  contract  may  be 
waived  by  conduct  amounting  to  re- 
pudiation of  contract,  or  by  obstruct- 
ing or  preventing  the  tender.  24  App. 
217    (2)    (100    8.    E.    644). 

General  demurrer  was  properly  over- 
ruled here  to  petition  in  action  for 
breach  of  option  contract  for  sale  of 
land  to  petitioner  on  stated  terms  as 
to  payment,  assumption  of  loin,  in- 
surance, etc.,  alleging  petitioner's  re- 
peated efforts  to  tender  amount  re- 
quired within  option  period  and  de- 
fendant's repeated  refusals  to  see  him, 
and  her  refusal  to  carry  out  contract, 
and  asking  damages.  24  App.  217  (3) 
(100    8.    E.    644). 


ARTICLE  5. 
Accord  and  Satisfaction. 
§  4326.  (§  3732.)  What  is  accord  and  satisfaction. 


Accepting  and  retaining  money:  Ac- 
ceptance and  collection  of  check  con- 
taining statement  that  it  is  to  be  ap- 
plied in  full  settlement  of  all  ac- 
counts due  by  the  debtor  operates  as 
a  full  settlement  and  satisfaction  of 
all  accounts  owing  previous  to  that 
date.  13  App.  471  (1)  (79  8.  E.  375). 
Where  one  claims  a  debt  against 
another,  correctness  of  which  is  dis- 
puted, and  debtor  sends  check  or  other 
medium  of  payment  to  creditor,  with 
statement  that  payment  is  in  full  set- 
tlement of  claim,  creditor  can  not  ac- 
cept and  use  such  payment  and  after- 
wards maintain  suit  for  balance.  23 
App.  52,  55   (97  8.  E.  455). 

Bankruptcy:  Under  facts  here  creditor 
was  entitled  to  payment  by  bank- 
rupt's debtor  as  against  trustee.  224 
Fed.  269. 

Benefit  to  creditor:  An  accord  and  sat- 
isfaction must  be  advantageous  to  the 
creditor,  and  he  must  receive  an  actual 
benefit  therefrom  which  he  would  not 
otherwise  have  had;  restoring  to 
plaintiff  his  chattels  or  his  land,  of 
which  defendant  has  wrongfully  dis- 
possessed him,  will  not  be  any  con- 
sideration to  support  promise  by  plain- 
tiff not  to  sue  him  for  those  injuries. 
23  App.  52,  55   (97  S.  E.  455). 


Charge:  Where  plea  of  accord  and 
satisfaction  is  unsupported  by  evi- 
dence error  to  charge  that  defendant 
could  not  prevail  unless  he  showed 
that  note  sued  on  had  been  paid  and 
to  omit  to  charge  on  acceptance  and 
collection  of  note  as  constituting  full 
settlement.  13  App.  471  (2)  (79  8. 
E.    375). 

Olieck:  Acceptance  of  check  reading 
"in  full"  and  retention  of  money 
was  accord  and  satisfaction,  though 
creditor  erased  words  quoted.  16 
App.  83  (1)  (84  S.  E.  834). 

Consideration:  Settlement  purporting 
to  release  defendant  from  individual 
liability  was  unenforceable,  where 
based  on  accord  and  satisfaction  de- 
void of  consideration.  14  App.  660 
(2)    (82   S.   E.   152). 

An  accord  and  satisfaction  is  a  con- 
tract, and  consequently  must  be  based 
on  a  valid  consideration.  23  App.  52, 
54  (97  S.  E.  455). 

If  one  having  several  different  de- 
mands against  another  accepts  pay- 
ment of  one  or  more  and  gives  receipt, 
there  being  at  time  no  mention  of 
other  demands,  mere  recital  in  receipt 
that  it  is  in  full  payment  of  all  claims 
is  without  consideration  so  far  as  re- 
lates to  unsettled  note  signed  by  party 
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making  payment  and  another  not  men- 
tioned or  in  minds  of  parties  at  time, 
and  signing  of  receipt  does  not  estop 
holder  of  unsettled  demand  from  as- 
serting such  demand,  nor  does  signing 
of  receipt  render  it  incumbent  upon 
holder  to  refund  money  received  from 
settlement  as  to  disputed  claims.  24 
App.  277   (1)    (100  S.  E.  719). 

Definition:  An  accord  and  satisfaction 
is  an  agreement  between  two  parties 
to  give  and  accept  something  in  satis- 
faction of  a  right  of  action  which  one 
has  against  the  other,  which  when  per- 
formed is  a  bar  to  all  actions  on 
this  account.  23  App.  52,  55  (97  8. 
E.  455). 

Election:  Where  agreement  has  been 
reached  between  parties  as  to  amount 
of  indebtedness  due  by  one  to  the 
other  after  comparison  and  adjustment 
of  their  respective  claims,  and  a  por- 
tion only  of  resulting  sum  of  indebt- 
edness agreed  upon  is  paid  by  one 
party  and  balance  thereof  still  remains 
unpaid,  other  party  is  not  compelled 
to  rescind  or  disregard  the  compro- 
mise agreement  and  sue  on  the  orig- 
inal claim,  but  may  at  his  election  re- 
tain the  amount  received  under  the 
compromise  agreement  and  maintain 
an  action  for  the  balance  due  thereun- 
der.    22  App.  653   (1)    (97  8.  E.  90). 

Evidence:  Writing  adjusting  claim  foi 
salary  admissible  though  not  signed 
by  plaintiff  and  though  he  testified 
that  he  never  accepted  the  agree- 
ment contained  therein,  nor  acted  on 
it,  when  the  evidence  tended  to  show 
that  he  had  accepted  and  acted  on 
it.      140/15    (78    8.    E.    408). 

Where  one  transferred  bond  for  ti- 
tle to  secure  payment  of  money  repre- 
sented by  note,  it  was  not  competent 
for  him,  on  trial  of  suit  brought  by 
transferee  'to  enforce  demand  foi 
debt,  to  show  that  at  time  of  making 
transfer  there  was  between  him  and 
transferee  a  certain  dispute,  and  that 
transfer  was  made  in  settlement 
thereof,  but  that  at  time  of  transfer 
the  transferor  had  in  fact  paid  account 
which  was  in  dispute,  and  that  re- 
ceipts had  been  given,  and  that  he  ac- 
tually claimed  that  he  had  paid  the 
debt,  and  gave  new  note  to  keep  from 
being  sued.    148/344  (96  8.  E.  858). 


Execution:  Where  accord  and  satisfac- 
tion is  pleaded  in  bar  to  suit  based  on 
original  cause  of  action-r  it  must  ap- 
pear that  accord  has  been  fully  ex- 
ecuted. 22  App.  653  (1)  (97  8.  E.  90). 
Jury:  Whether  there  was  bona  fide 
dispute  as  to  amount  of  claim  was 
question  of  fact  for  jury.  16  App. 
83  (3)  (84  8.  E.  834). 
Note:  Where  note  sued  on  was  given 
pursuant  to  accord  and  satisfaction 
of  prior  contract,  but  note  given  to 
evidence  previous  liability  was  never 
delivered  as  agreed,  there  was  no 
executed  accord.  15  App.  684,  685 
(2)    (84  8.  E.  153). 

Where  person  holding  note  takes 
new  note  for  same  amount,  with  col- 
lateral notes  and  mortgage,  and  there- 
after records  mortgage  and  collects 
collateral  notes,  there  is  presumably 
complete  satisfaction  of  original  note. 
15  App.  772   (2)    (84  8.  E.  157). 

Unconditional  acceptance  of  note  as 
payment  of  pre-existing  account,  some 
items  of  which  are  in  dispute,  is  ac- 
cord and  satisfaction  of  the  account, 
which  precludes  maintenance  of  ac- 
tion upon  it.  18  App.  125  (88  8.  E. 
913). 

Where  evidence  authorized  finding 
that  acceptance  of  note  given  in  pay- 
ment of  pre-existing  account  was  ex- 
pressly dependent  upon  condition  that 
certain  bank  would  discount  such  note, 
and  that  this  condition  was  not  met, 
effort  to  settle  account  by  the  note 
was  shown  to  be  nugatory,  and  plain- 
tiff was  entitled  to  sue  upon  the  ac- 
count, even  if  he  had  not  attempted 
to  return  the  note.  18  App.  125  (88 
8.   E.   913). 

Where  plaintiff's  pending  suit 
against  defendant  was  settled  between 
parties  and  marked  settled  on  defend- 
ant's payment  of  money  and  delivery 
of  stock,  in  full  settlement  of  claims, 
it  did  not  operate  as  settlement  of  note 
signed  by  defendant  and  another,  not 
mentioned  at  settlement.  24  App.  277 
(2)  (100  8.  E.  719). 
Petition  here  in  proceeding  against  at- 
torney to  require  him  to  pay  over 
money  collected  on  petitioner's  claim, 
which  showed  that  petitioner  had  used 
defendant's  check  without  acceding  to 
demand  for  a  larger  fee,  was  not  de- 
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murrable  as  showing  on  its  face  com- 
plete accord  and  satisfaction.  23  App. 
52    (97    S.    E.   455). 

Plea:  Allegations  of  defendant's  an- 
swer on  subject  of  accord  and  satis- 
faction are  to  be  construed,  upon  de- 
murrer, in  connection  with  recitals  of 
certain  exhibits  attached  to  and  made 
part  of  the  answer.  146/525  (1)  (91 
S.   E.   780). 

Sale  of  goods:  Where  debtor  sends 
cotton  to  creditor  to  sell,  providing 
he  honor  debtor's  draft  for  a  cer- 
tain sum  and  apply  balance  on  the 
debt,  and   creditor  agrees  thereto  but 


declines  to  honor  the  draft,  and 
thereupon  the  debtor  instructs  him 
that  a  sale  of  the  cotton  without 
honoring  such  draft  must  be  treated 
as  a  settlement  of  the  debt,  a  sale 
without  payment  of  such  draft  con- 
stitutes a  complete  accord  and  satis- 
faction. 1.3  App.  410  (1)  (79  S.  E. 
219). 
Unliquidated  claim:  Claim  is  unliqui- 
dated where  there  is  bona  fide  con- 
tention that  debtor  is  not  liable  for 
full  amount.  16  App.  83  (2)  (84  S. 
E.  834). 


§  4329.  (§  3735.)  Less  than  debt  is  not  satisfaction. 


Check  for  less  than  amount  claimed  by 
creditor  is  not  payment  of  debt  until 
it  is  itself  paid,  or  unless  expressly 
so  agreed.  24  App.  520  (1,  2)  (101  8. 
E.    199). 

Where  claim  is  unliquidated  because 
of  bona  fide  dispute  as  to  amount  due, 
and  debtor  sends  check  to  creditor  for 
amount  debtor  claims  to  be  due,  but 
for  less  than  that  claimed  by  creditor, 
on  express  condition,  written  on  check, 
that  it  is  in  full  settlement  of  disputed 
claim,  it  is  only  where  creditor  has 
either  agreed  to  accept,  or  after  tender 
actually  accepts  such  check  as  in  full 
settlement,  that  retention  thereof  can 
be  set  up  as  accord  and  satisfaction. 
24  App.  610  (2)   (101  S.  E.  697). 

S  4330.  (§  3736.)  Compromise. 

Costs:  Where  action  for  damages  was 
settled  by  payment  of  agreed  sum, 
and  defendant  agreed  to  pay  costs, 
this  included  all  costs  in  the  case, 
not  merely  such  as  might  have  been 
taxed  if  case  had  proceeded  to  trial 
and  resulted  in  verdict  for  plaintiff. 
145/189    (88   S.   E.   940). 

Family  compromises:  Law  favors  com- 
promises, when  made  in  good  faith, 
especially  when  relating  to  family  con- 
troversies, and  a  promise  in  extin- 
guishment of  a  doubtful  claim  fur- 
nishes sufficient  consideration  to  sup- 
port a  valid  contract.  19  App.  269 
(1)   (91  S.  E.  346). 

Contention  of  plaintiff  that  his  de- 
ceased wife  was  indebted  to  him  for 
services      rendered      does      not      sup- 


Where  unpaid  check  for  less  than 
amount  claimed,  given  by  debtor  to 
creditor,  was  produced  by  creditor 
upon  trial  of  his  action  for  price  of 
goods  sold,  and  was  introduced  in 
evidence,  formal  tender  or  surrender 
thereof  to  debtor  is  not  necessary  as 
condition  precedent  to  final  judgment 
in  favor  of  plaintiff  for  full  amount 
sued  for,  if  otherwise  entitled  thereto. 
24  App.  610,  611  (3)  (101  S.  E.  697). 
Payment  of  money:  Acceptance  of 
sum  tendered  in  full  satisfaction  of 
debt  in  dispute  is  acceptance  of  con- 
dition, and  discharges  debt,  though 
sum  is  less  than  such  debt.  14  App. 
191    (1)    (80  S.  E.  679). 


port  promise  on  part  of  his  son  to 
pay  stated  sum  of  money  in  order 
to  prevent  action  against  decedent's 
estate,  it  appearing,  from  plaintiff's 
own  testimony,  that  deceased  wife 
had  only  a  life  estate  in  certain  re- 
alty, and  owned  no  other  property 
whatever.  19  App.  269  (2)  (91  8. 
E.  346). 
Joint  defendants:  On  petition  to  reform 
release  executed  to  one  defendant, 
after  it  had  been  voluntarily  reformed 
by  one  defendant  in  accordance  with 
original  intent  of  parties,  it  was  error 
to  enjoin  defendants  from  using  it  as 
a  defense.     147/349   (94  S.  E.  218). 

Where  less  than  amount  of  execu- 
tion is  received  from  one  of  the  joint 
defendants    therein,    under    agreement 
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made  or  authorized  by  plaintiff  that 
payment  thus  received  shall  relieve 
that  defendant  from  further  liability, 
agreement  will  discharge  other  de- 
fendants; but  such  an  agreement  by 
a  sheriff,  made  without  authority 
from  plaintiff,  will  not  have  that  ef- 
fect. 23  App.  297  (1)  (97  S.  E. 
891). 

Jury:  Conflict  as  to  exact  terms  of 
compromise  agreement  was  for  deter- 
mination of  jury.  19  App.  351  (1) 
(91    S.    E.    490). 

Mistake:  One  injured  in  railway  col- 
lision who  executes  voluntarily  and 
upon  consideration  adequate  for  in- 
juries then  known  written  release  of 
all  claim  on  account  of  his  injuries 
can  not,  on  subsequent  discovery  of 
injuries  not  known  or  suspected  at 
time    of    settlement,    obtain    cancella- 


tion of  release,  on  ground  of  mistake, 
in  absence  of  fraud  or  undue  influ- 
ence, and  recover  for  such  injuries, 
although  compensation  received  is 
wholly  inadequate  in  view  of  in- 
juries. 23  App.  554  (99  S.  E.  133). 
Note:  Where  illiterate  person,  who  is 
able  to  contract,  enters  into  account- 
ing with  another,  and  voluntarily 
signs  promissory  note  in  settlement, 
true  purport  and  terms  of  which  he 
fully  understands,  he  is  ordinarily 
bound  thereby  and  will  not,  in  ab- 
sence of  fraud  or  mistake,  be  heard 
to  set  up  as  defense  mere  fact  that 
under  accounting  wherein  it  was 
given  in  settlement  he  failed  to  re- 
ceive certain  credits  to  which  enti- 
tled and  that  certain  elements  of  in- 
debtedness included  therein  were  un- 
just.    22  App.  83   (1)    (95  S.  E.  317). 


ARTICLE  6. 
Of  Pendency  of  Another  Action,  and  Former  Recovery. 
ji  4831.  (§  3737.)  Plaintiff  required  to  elect  between  snits. 


Cited.      15    App.    561.    562    (83    S.    E. 
969);    17  App.  58,  59   (3)    (86  S.  E. 

278). 

Amendment:  Where  petition  is  duplic- 
itous  in  its  description  of  land,  but 
is  amendable  by  striking  out  certain 
portions  thereof,  and,  as  amended,  is 
sufficient  to  authorize  proceeding  for 
recovery  of  portions  definitely  de- 
scribed, it  is  sufficient  to  sustain  plea 
in  abatement  of  another  action  pend- 
inf^  in  ejectment  for  the  same  land. 
141/639  ,  640   (1)    (81  S.  E.   1035). 

Amendment  to  defendant's  plea,  in 
suit  for  damages  through  delay  in 
transportation  of  shipment,  seeking 
to  abate  suit  because  of  pendency  of 
another  suit  on  same  cause  of  ac- 
tion, not  dilatory.  17  App.  78,  79 
(3)    (86   S.    E.    95). 

Anotber  State:  Where  statute  of  Ala- 
bama was  pleaded  as  basis  for  re- 
covery for  personal  injuries  received 
in  that  State,  in  action  by  injured 
person  and  also  in  subsequent  action 
by  administrator  of  plaintiff,  effect 
of    one    action    on    the    other    deter- 


mined according  to  Alabama  law. 
140/368,   369    (1-a)    (78   S.   E.   919). 

Attachment  not  levied  is  not  such 
pending  suit  as  may  be  pleaded  in 
abatement  of  subsequent  action  in 
personam.  143/192  (1)  (84  8.  E. 
442). 

Oondenmation      proceedings:  Where 

owner  sues  to  enjoin  condemnation 
proceeding  and  obtains  interlocutory 
injunction,  and,  pending  writ  of  er- 
ror, another  corporation  is  organized 
to  carry  on  same  corporate  business 
and  institute  separate  proceedings 
to  condemn  the  same  land,  pendency 
of  former  suit  and  grant  of  tempo- 
rary injunction  will  not  furnish 
ground  for  enjoining  condemnation 
proceedings  instituted  by  second  cor- 
poration.    147/22   (1)    (92  S.  E.  539). 

Corporation:  Where  corporation  sur- 
renders its  charter,  pending  suit  in 
which  it  is  plaintiff  dies  and  can  not 
be  pleaded  in  abatement  to  subse- 
quent suit.  16  App.  521  (2)  (85  S.  E. 
685). 

Damages:  Where  petition  in  action  by 
cropper     against     his     landlord     for 
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wrongful  refusal  to  perform  contract 
contains  averments  on  which  to  base 
inconsistent  measures  of  damages, 
plaintiff  must,  at  the  trial,  elect  upon 
which  he  will  rely  for  recovery.  22 
App.    284    (2)    (96    S.    E.    16). 

Defense:  Plea  in  abatement,  filed  by 
defendant  and  allowed  by  court, 
which  set  up  no  valid  defense  to 
plaintiff's  suit,  was  properly  there- 
after stricken  on  oral  motion  made 
by  plaintiff's  counsel.  20  App.  279 
(1)    (92  S.  E.  952). 

Ejectment:  Plea  in  abatement,  in 
ejectment  suit  by  vendor  against 
vendee  to  recover  the  land,  alleging 
pendency  of  suits  upon  purchase  money 
notes,  was  properly  stricken  on  de- 
murrer.    148/418  (1)   (96  S.  E.  993). 

Execution:  Where  sheriff  wrongfully 
received  forthcoming  bond  and  re- 
leased property  taken  on  fi.  fa.  act 
of  plaintiff  of  suing  on  bond  was 
an  election,  precluding  proceedings 
against  sheriff.  144/272  (3)  (86  S. 
E.  1080). 

Illegality:  Dismissal  of  affidavit  of  il- 
legality for  want  of  prosecution  will 
not  estop  principal  or  surety  on 
bond  from  showing  as  defense  that 
mortgagor  made  payments  which 
mortgagee  failed  to  credit  on  execu- 
tion or  from  showing  accord  and  sat- 
isfaction of  debt.  14  App.  180,  181 
(8,  9)   (80  S.  E.  663). 

Inconsistent  remedies:  Plaintiff  can  not 
concurrently  pursue  inconsistent  rem- 
edies in  same  action,  and  if  he  does 
so  without  being  put  to  an  election, 
he  can  not  complain  that  defendant's 
answer  is  responsive  to  both  rem- 
edies.    142/22   (5)   (82  S.  E.  459). 

Person  who  has  elected  to  adopt  one 
of  two  or  more  optional  and  inconsist- 
ent remedies  will  not  thereafter  be  al- 
lowed to  change  his  course  and  pursue 
a  remedy  inconsistent  with  his  first 
election.  21  App.  526  (1)  (94  S.  E. 
829). 

Injunction:  Mere  pendency  of  petition 
filed  by  debtor  to  enjoin  creditor 
from  suing  for  personal  judgment 
and  enforcement  of  lien  was  not 
ground  for  abatement  of  suit  by 
creditor  for  such  purpose,  where  it 
did   not   appear   that   any   restraining 


order  had  been  granted.  141/493, 
494    (3)    (81   S.   E.  223). 

Mortgage:  Power  of  sale  in  mortgage 
was  not  extinguished  by  general  judg- 
ment obtained  by  holders  against 
maker  of  note  in  suit  in  city  court. 
146/347,  348    (3)    (91   S.   E.   119). 

Motion  to  dismiss:  Where  pendency 
of  former  suit  in  same  court  between 
same  parties  for  same  I'ause  of  action 
was  pleaded  in  abatement,  and  record 
of  such  suit  was  put  in  evidence,  and 
there  was  no  entry  of  dismissal  of 
the  suit,  court  was  not  authorized  to 
allow  counsel  for  plaintiff,  over  objec- 
tion of  defendant,  to  make  entry  nunc 
pro  tunc  dismissing  the  former  suit, 
as  of  date  prior  to  filing  of  second 
suit,  although  it  was  testified  that  be- 
fore filing  of  second  suit  plaintiff's  at- 
torney, in  vacation,  paid  costs  of 
former  suit  and  directed  clerk  of 
court  to  mark  it  dismissed.  22  A]>p. 
703   (97  S.  E.  98). 

Parties:  Where  ejectment  was  brought, 
and  pending  suit  equitable  petition 
was  brought  by  plaintiff  against  one  of 
the  same  defendants,  and  others  privy 
in  estate  to  him,  for  specific  perform- 
ance of  contract  between  plaintiff  and 
intestate  of  one  defendant,  whereby 
intestate  agreed  to  deed  or  will  certain 
realty  to  plaintiff,  who  prayed  spe- 
cific performance  against  administrator 
to  compel  execution  of  titles,  and  to 
enjoin  cutting  of  timber,  it  was  error, 
on  trial  of  issue  formed  by  plea  in 
abatement,  to  allow  introduction  of 
former  suit  in  evidence,  and  to  direct 
verdict  sustaining  plea,  and  to  enter 
judgment  thereon.  148/301  (1)  (96  S. 
E.  417). 

Same  cause  of  action:  In  order  for 
pendency  of  former  suit  to  be  basis 
of  plea  in  abatement  to  subsequent 
suit,  both  suits  must  be  for  same  cause 
of  action  and  between  same  parties. 
148/301    (1)    (96  S.  E.  417). 

Taxes:  Where  citizens  sued  to  enjoin 
collection  of  tax  on  property  in  city 
and  within  school  limits  outside 
city,  such  suit,  while  pending,  was  a 
bar  to  the  subsequent  suit  by  persons 
who  instigated  the  first  action  but 
refused  to  be  named  as  parties 
therein,  to  enjoin  the  tax  on  the 
theory  that  attempt  to  establish  such 
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a       district       was       unconstitutional. 
142/208  (82  S.  E.  547). 

Title:  Where  both  actions  were  for 
recovery  of  land  and  mesne  profits, 
and  were  between  same  parties,  plea 
in  abatement  was  properly  sus- 
tained, though  there  was  some  dif- 
ference in  character  of  title  alleged, 
and  in  former  suit  there  was  prayer 
that  title  be  decreed  to  be  in  plain- 
tiff.    141/639,  640  (2)   (81  S.  E.  1035). 

United  States  court:  Pendency  of  ae- 
tion  in  circuit  court  of  United  States, 
removed  from  State  court,  for  per- 
sonal injuries  received  in  Alabama, 
did  not  furnish  ground  for  abatement 
of  subsequent  action  by  administra- 
tor of  plaintiff  for  damages  on  ac- 
count of  her  death.  140/368  (1)  (78 
S.  E.  919). 

General  rule  is  that  pendency  of 
prior  suit  in  district  court  of  the 
United  States  is  not  bar  to  suit  in 
State  court  between  same  parties  and 
for  same  cause  of  action;   one  excep- 


tion is,  that  where  Federal  court  has 
first  acquired  possession  of  the  res,  or 
has  taken  steps  equivalent  to  exercis- 
ing dominion  over  it,  that  court  will 
thereby  acquire  exclusive  jurisdiction. 
148/233  (1)  (96  S.  E.  424). 
Waived:  Act  of  defendant's  counsel  in 
stating  defendant's  contentions  on  the 
merits  did  not  constitute  waiver  of 
plea  in  abatement  where  he  stated 
that  the  plea  in  abatement  should  be 
first  disposed  of.  143/223  (4)  (84  S. 
E.  471). 

Though  election  of  one  of  two  in- 
consistent remedies  is  waiver  of 
other,  prosecution  of  improper  rem- 
edy does  not  preclude  assertion  of 
plaintiff's  real  rights  in  subsequent 
action.  17  App.  645  (1)  (88  S.  E. 
36). 

Attempt  to  foreclose  purchase- 
money  note  reserving  title  as  chat- 
tel mortgage,  being  nullity,  does  not 
waive  payee's  right  to  assert  title 
to  personalty  by  trover.     Id.  645   (2). 


i^  4332.  (§  3738.)  Pendency  of  suit  in  another  State. 


stated.  140/1  (78  S.  E.  340) ;  13  App. 
799  (8)  (81  S.  E.  269). 
Equity:  Circumstance  that  one  of  the 
suits  may  be  pending  in  court  of 
equity  and  the  other  in  court  of  law 
does  not  alter  rule,  and  pendency  of 
suit  in  equity  will  not  authorize  in- 
junction    against     subsequent     action 


at  law  in  another  State  in  absence  of 
equitable  considerations.  140/1  (78 
S.  E.  340). 
Parties:  Applies  as  well  where  sec- 
ond suit  is  instituted  by  defendant 
in  first  suit  as  where  plaintiff  in  both 
actions  is  the  same  person.  140/1 
(78  S.  E.  340). 


§  4335.  (§  3741.)  Former  judgment. 

Stated.     13   App.    799    (8)    (81    S.    E. 

269). 
Cited.  149/195,  196  (99  S.  E.  612). 
Administrator:  Judgment  adverse  to 
plaintiffs  in  action  by  heirs  against 
purchaser  of  land  at  sheriff's  sale, 
seeking  cancellation  of  sheriff's  deed 
and  accounting  for  rent  and  to  have 
title  decreed  in  plaintiffs,  will  not  bar 

ejectment    against    purchaser    by    ad- 
ministrator where  it  is  necessary  for 

administrator  to  have  the  property 
to  pay  debts.  142/198  (82  S.  E.  548). 
Judgment  of  court  of  ordinary 
granting  letters  dismissory  to  admin- 
istrator with  will  annexed  after  es- 
tate had  been  administered,  was  con- 
clusive in  his  favor  against  applica- 
tion    for     probate     in     solemn     form. 


until  set  aside  in  proceedings  insti- 
tuted for  that  purpose.  143/624  (85 
S.  E.  858). 

Where  judgment  de  bonis  testatoris 
has  been  obtained  against  administra- 
tor, and  execution  has  been  issued 
thereon,  and  return  of  nulla  bona 
made,  judgment  can  not  be  collater- 
ally attacked  in  defense  to  suit  thereon 
against  administrator  personally,  in 
which  devastavit  is  alleged.  18  App. 
384  (1)    (89  S.  E.  431). 

General  rule  is  that  judgment  de 
bonis  testatoris  against  administrator 
who  failed  to  plead  want  of  assets  is, 
at  law,  conclusive  upon  him  of  suflS- 
ciency  of  assets  to  pay  debt  upon 
which  that  judgment  was  rendered: 
failure   to   know   real  condition   of  es- 
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tate,  when  by  exercise  of  due  diligence 
administrator  might  and  onght  to  have 
known  of  it,  will  not  snffice  as  excuse 
for  not  filing  proper  plea  at  right 
time.  18  App.  384,  385  (2)  (89  S. 
E.  431). 

Judgment  against  administrator,  in 
action  on  alleged  debt  of  intestate, 
when  defendant  has  failed  to  plead 
want  of  assets,  is  conclusive  as  to 
question  of  sufficiency  of  assets  to 
pay  the  debt;  as  to  surety  upon  admin- 
istrator's bond,  judgment  is  not  con- 
clusive upon  such  question,  but  is 
prima  facie  evidence  only,  and  when 
sued  upon  the  bond  the  surety  may 
plead  and  prove  a  deficiency  of  assets 
in  the  hands  of  his  principal  liable  to 
payment  of  the  debt.  21  App.  39  (1) 
(93  S.  E.  498). 

In  suit  against  sureties  on  bond  of 
administrator,  prima  facie  proof  of  de- 
vastavit may  be  made  by  introducing 
in  evidence  the  judgment  against  the 
administrator,  and  showing  by  proper 
entries  upon  execution  issued  thereon 
that  there  is  no  property  upon  which 
to  levy.    21  App.  39  (2)  (93  S.  E.  498). 

Amendment:  Court  of  Appeals  can  not 
pass  upon  question  as  to  whether  trial 
court  erred  in  disallowing  proffered 
amendment  to  defendant's  answer, 
where  it  appears  that  upon  former 
trial,  at  preceding  term  of  court, 
identical  amendment  was  disallowed 
by  court  and  no  exception  to  that 
judgment  was  taken.  23  App.  810  (1) 
(99  S.  E.  539). 

Appeal:  Where  judgment  of  trial  court 
is  in  exact  accordance  with  decision  in 
case  on  former  appeal,  questions  pre- 
sented by  bill  of  exceptions  in  sub- 
sequent appeal  are  res  adjudicata.  22 
App.   237    (95   8.   E.   718). 

Buling  on  former  appeal  as  to  right 
to  institute  suit  on  condemnation  bond 
given  in  trover  is  law  of  the  case  on 
subsequent  appeal.  23  App.  706  (5) 
(99    8.    E.    237). 

Bankniptcy:  Discharge  granted  in 
bankruptcy,  pending  suit  commenced 
in  a  8tate  court  before  the  bank- 
ruptcy proceedings,  and  duly  served, 
is  matter  for  plea  in  such  suit;  the 
enforcement  of  a  judgment,  rendered 
in     such     suit     after     the     discharge. 


will   not   be   enjoined   because   of   it. 
141/356    (80   8.   E.    1005). 

Where  trustee  in  bankruptcy  ap- 
pointed to  succeed  trustee  who  had  re- 
signed filed  proceeding  to  vacate  order 
of  settlement,  and  his  petition  was 
dismissed  on  demurrer,  and  before 
time  for  certification  of  bill  of  excep- 
tions had  passed,  the  judge  died,  and 
trustee  was  unable  to  obtain  certif- 
icate to  bill  of  exceptions,  ex  parte 
order  for  rehearing  granted  by  judge 
of  adjoining  circuit  was  erroneous, 
even  if  judge  of  such  circuit  could 
properly  entertain  it.  147/93  (92  8. 
E.  878). 

Where  one  of  the  defendants  in  suit 
against  two  signers  of  promissory 
note  makes  no  defense,  and  judgment 
as  to  him  is  taken  by  default,  plea 
by  that  defendant  setting  up  dis- 
charge in  bankruptcy,  filed  at  subse- 
quent term  during  pendency  of  liti- 
gation as  to  other  defendant,  is  mere 
nullity,  and  direction  of  verdict 
against  such  other  defendant  does  not 
affect  liability  of  former  under  orig- 
inal judgment  against  him,  nor  does  it 
affect  any  rights  which  he  may  in 
fact  have  under  such  subsequent  dis- 
charge. 21  App.  530  (4)  (94  8.  E. 
850). 
Burden:  Where,  in  action  to  enjoin 
the  collection  of  a  school  tax,  it  ap- 
peared that  a  former  petition  had 
been  filed  by  the  same  plaintiffs  and 
others  to  enjoin  the  same  tax,  the 
burden  was  on  plaip tiffs  to  prove 
that  the  former  case  did  not  furnish 
ground  for  a  plea  of  res  judicata  or 
a  plea  in  abatement.  141/476  (81  8. 
E.  202). 

Burden  was  on  defendant  in  action 
to  cancel  deeds  and  recover  interests 
in  land,  wherein  defendant  pleaded 
former  judgments  in  bar,  to  sustain 
his  plea.  144/115,  116  (3)  (86  8.  E. 
235). 

Party  relying  on  estoppel  by  judg- 
ment must  show  that  controversy 
was  determined  and  must  remove  by 
extrinsic  evidence  any  uncertainty 
left  in  respect  thereto.  144/519  (2) 
(87  8.  E.  661). 
Oontract:  Judgment  in  action  for  spe- 
cific performance  that  contract  was 
unenforceable  because  of  insufficiency 


Digitized  by 


Google 


1335 


EIGHTH  TITLE— CHAP.  7,  ART.  6. 


§4335 


Of  pendency  of  another  action,  and  former  recovery. 


of  description  was  conclusive  in  sub- 
sequent action  to  reform  contract 
for  mutual  mistake  of  law.  142/394 
(1)   (83  S.  E.  102). 

Oorporatlon:  Former  suit  brought  by 
individual  and  dismissed  by  him  does 
not  preclude  corporation  of  which  he 
is  president  from  suing  on  same  cause 
of  action.  18  App.  419  (89  S.  E. 
495). 

Where  suit  by  corporation  upon  peti- 
tion, which  does  not  allege  plaintiff's 
legal  entity,  proceeds  to  verdict  and 
judgment  without  amendment,  the  de- 
fect is  cured,  and  judgment  is  binding 
on  all  of  the  parties  and  their  privies. 
146/832  (92  8.  E.  648). 

Court  of  Appeals:  Where  superior  court 
held  that  certiorari  presented  only 
moot  questions,  and  there  was  no  ex- 
ceptions to  ruling  which  Court  of  Ap- 
peals could  consider,  it  must  stand  as 
law  of  case,  binding  upon  both  Court 
of  Appeals  and  superior  court,  until 
set  aside  in  method  prescribed  by  law. 

22  App.  190  (2)  (95  S.  E.  731). 

Contention  of  deputy  sheriff  of  city 
court  of  Dublin,  as  insisted  upon  in 
brief  of  counsel  in  Court  of  Appeals, 
that  order  committing  another  court 
official  for  contempt  was  unlawful,  is 
without  merit,  where  Supreme  Court 
had  decided  that  order  adjudging  such 
other  official  in  contempt  was  illegal. 

23  App.  230  (97  S.  E.  883). 
Decision  of  Court  of  Appeals  is  law 

of  the  case  on  subsequent  trial,  and 
necessarily  controls  subsequent  trial  so 
far  as  decision  is  applicable  to  issues 
then  presented  by  pleadings  and  evi- 
dence. 23  App.  338  (2)  (98  8.  E. 
232). 

Where,  in  decision  by  Court  of  Ap- 
peals, it  was  expressly  held  that  none 
of  the  questions  decided  arose  on  the 
trial  of  the  first  count  of  plaintiff's 
petition,  affirmance  of  judgment  over- 
ruling motion  for  new  trial  on  such 
did  not  operate  to  determine  or  fore- 
close issues  presented  by  second  count, 
which  were  thus  expressly  excepted. 
23  App.  338  (2)  (98  8.  E.  232). 
Deed:  No  estoppel  to  recover  compen- 
sation for  services  or  for  articles  fur- 
nished resulted  from  judgment  in 
former  suit  of  same  plaintiff,  brought 


to  obtain  injunction  against  interfer- 
ence with  land  conveyed  to  plaintiff 
in  consideration  of  same  services  and 
articles,  where  defense  was  answer 
and  cross-petition  attacking  deed  as 
void  and  praying  that  it  be  set  aside, 
on  ground  that  grantor  was  mentally 
incompetent,  and  where  judgment  set 
aside  the  deed  on  that  ground;  no 
question  as  to  plaintiff's  right  as  to 
compensation  for  services  or  for 
articles  mentioned  being  adjudicated 
or  being  within  scope  of  pleadings  in 
that  suit.    20  App.  133  (92  8.  E.  765). 

Default:  Alleged  error  of  judge  in  eras- 
ing at  appearance  term  a  docket  en- 
try of  default  and  substituting  entry 
of  "plea  filed"  was  not  sufficient 
ground  for  motion  at  subsequent  term 
to  strike  defendant's  plea;  plaintiff's 
remedy  for  such  error  is  either  to  ex- 
cept to  striking  of  first  entry  or  to 
file  direct  proceeding  to  vacate  or  re- 
form sectfhd  entry.  24  App.  189  (1) 
(100  8.  E.  289). 

Where  in  action  heard  before  mu- 
nicipal judge  plea  to  jurisdiction,  mo- 
tion to  dismiss,  and  demurrer  filed  by 
part  of  defendants  were  stricken,  and 
on  nonappearance  of  defendants  ver- 
dict went  against  all  of  them,  but 
such  verdict  and  judgment  were  set 
aside  by  another  judge,  on  retrial  be- 
fore the  latter  judge,  the  plea,  motion 
to  dismiss,  and  demurrer  were  not  re- 
vived, and  second  verdict  and  judg- 
ment, entered  without  appearance  of 
defendants,  were  not  open  to  attack 
as  having  been  entered  while  plea,  mo- 
tion, and  demurrer  were  undisposed  of. 
24   App.   596    (101   8.   E.   760). 

Demurrer:  Where  demurrer  containing 
several  grounds,  some  going  to  mer- 
its and  some  special,  is  sustained, 
judgment  will  be  deemed  to  sustain 
entire  demurrer  on  all  grounds. 
144/678    (1)    (87  8.  E.  889). 

Where  court  ordered  two  essential 
paragraphs  of  petition  stricken  on 
demurrer  unless  amended,  and  they 
were  not  amended,  but  plaintiff  at 
trial  offered  to  amend  different  para- 
graph to  set  up  new  matter  in  effect 
and  improve  statement  of  paragraph 
stricken,  court  properly  refused  such 
offer  on  ground  that  it  was  res  judi- 
cata.    17  App.  384   (87  8.  E.  159). 
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Judgment  on  demurrer,  whether  to 
petition  or  to  answer  and  pleas,  fixes 
law  of  case,  so  far  as  law  is  necessa- 
rily involved  in  judgment  rendered, 
until  it  is  reversed  or  overruled  upon 
timely  exceptions.  17  App.  494  (2) 
(87  S.  E.   715). 

Plea  of  res  judicata  properly  sus- 
tained where  former  suit,  which  was 
dismissed  on  general  demurrer,  was 
by  same  plaintiff  against  same  de- 
fendant and  prayed  for  cancellation 
of  deed  to  land  executed  by  plaintiff 
to  defendant,  upon  substantially  same 
grounds  as  alleged  in  subsequent  ac- 
tion.    145/459   (89  S.  E.  422). 

Where,  at  hearing  on  demurrer, 
judgment  was  entered  striking  por- 
tion of  petition  which  sought  to  re- 
cover damages,  and  overruling  demur- 
rur  on  all  other  points,  leaving  peti- 
tion to  stand  as  action  for  rescis- 
sion and  accounting,  and  there  was  no 
exception  to  judgment  striking  por- 
tion of  petition  relating  to  damages, 
only  question  presented  to  reviewing 
court  relates  to  sufficiency  of  petition 
to  state  grounds  for  cancellation  and 
for  rescission.  146/197,  198  (1)  (91 
S.  E.  13). 

Where  defendant  at  bar  and  others 
brought  action  in  which  recovery  was 
sought  'on  same  allegations  of  fact  as 
set  forth  in  his  defense  in  case  at  bar, 
and  judgment  in  that  case  sustaining 
general  demurrer  to  petition  was 
affirmed,  judgment  overruling  motion 
to  strike  defendant's  answer  must  be 
reversed.     146/804  (1)  (92  S.  E.  645). 

Judgment  dismissing  petition  upon 
special  demurrer  can  not  be  set  up  as 
res  adjudicata.    148/699  (98  S.  E.  265). 

Judgment  overruling  general  demur- 
rer to  petition,  not  having  been  ex- 
cepted to  or  set  aside,  was  conclusive 
against  demurrer,  and  as  to  her  it  set- 
tled law  of  case,  involving  construc- 
tion of  will  in  question.  149/758  (1) 
(102  S.  E.   148). 

Judgment  overruling  general  demur- 
rer filed  by  widow  of  testator  to  peti- 
tion in  suit  against  widow  and  executor 
of  estate,  which  was  not  excepted  to  or 
set  aside,  settled  law  of  the  case,  as  to 
executor,  involving  construction  of  will 
in  question.  149/758,  759  (102  S.  E. 
148). 


Judgment  upon  demurrers  to  petition 
and  amendment  thereto  was  adjudica- 
tion that  plaintiff  was  entitled  to  re- 
cover if  he  proved  his  cause  of  action 
as  set  out  in  his  writ,  where  such  judg- 
ment was  not  excepted  to  by  defendant. 

18  App.  493  (1)    (89  S.'  E.  601). 
Where    order     sustaining     demurrer 

conditioned  upon  defendant's  failure 
by  amendment,  on  or  before  specified 
date,  to  cure  defects  pointed  out  by 
demurrer,  was  not  excepted  to  within 
time  and  in  manner  provided  by  law, 
it  fixed  the  laws  of  the  case  to  that 
extent,  and  where  amendment  offered 
did  not  comply  with  terms  of  order, 
court   did   not   err   in   rejecting   same. 

19  App.  121  (1-a)   (91  S.  E.  241). 
Where      court      overruled      general 

ground  of  demurrer  to  petition,  but 
sustained  all  of  the  special  grounds  of 
demurrer,  and  allowed  plaintiff  ten 
days  within  which  to  amend  petition, 
to  which  ruling  no  exception  was 
taken  nor  error  assigned  thereon  in 
bill  of  exceptions,  ruling  that  petition 
was  subject  to  such  special  demurrers 
became  law  of  the  case.  22  App.  483 
96  S.  E.  332). 

Where  petition  was  attacked  by  de- 
murrer upon  ground  that  causes  of  ac- 
tion ex  delicto  and  ex  contractu  were 
joined  therein,  and  the  court  rendered 
judgment  "that  there  be  stricken  both 
from  the  amendment  and  the  original 
petition  all  allegations  seeking  to  re- 
cover on  grounds  ex  delicto,  and  the 
special  demurrers  complaining  as  to 
the  general  damages  be  and  the  same 
are  hereby  sustained,"  and  there  was 
no  exception  to  the  judgment,  it  be- 
came the  law  of  the  case;  where,  at 
subsequent  term,  plaintiff  announced 
in  open  court  that  he  did  not  insist  on 
damages  ex  contractu,  but  insisted  on 
damages  ex  delicto,  arising  out  of 
breach  of  contract,  not  error  to  sustain 
demurrer  and  dismiss  petition  as 
amended.     22  App.  679  (97  S.  E.  80). 

Where  no  exception  was  taken  to 
ruling  sustaining  demurrer  to  petition 
but  allowing  plaintiff  twenty  days  in 
which  to  amend,  nor  error  assigned 
thereon  in  bill  or  exceptions,  ruling 
that  petition  was  subject  to  demurrer 
became  law  of  case.  23  App.  428  (1) 
98  S.  E.  360). 
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Where  former  suit  was  brought  in 
a  name  which  did  not  .import  either  a 
natural  person,  a  corporation,  or  a 
partnership,  and  in  which  character  of 
plaintig's  entity  was  not  shown,  and 
where  on  review  of  that  case  the  re- 
viewing court  held  that  the  demurrer 
pointing  out  such  defect  should  have 
been  sustained,  and  that  for  the  rea- 
son indicated  the  suit  was  a  mere  nul- 
lity, this  does  not  amount  to  former 
adjudication  of  merits  of  case  so  as 
to  bar  another  suit  brought  by  the 
same  plaintiff  as  a  corporation 
against  same  defendant,  based  upon 
same  claim.  21  App.  45  (1)  (93  S.  E. 
fill). 

If  court  of  competent  jurisdiction, 
in  dismissing  suit  on  demurrer,  neces- 
sarily decides  upon  merits  of  case,  the 
decision,  as  between  the  same  parties 
and  upon  the  same  subject-matter, 
may  be  pleaded  in  bar  of  another  suit. 
21   App.  45   (1)   (93  S.  E.  511). 

Where  record  and  opinion  of  Supreme 
Court  when  original  case  was  before  it 
show  that  original  petition  filed  by 
plaintiff  was  dismissed  on  special  de- 
murrer, and  therefore  that  merits  of 
case  have  never  been  passed  upon, 
court  below,  trying  case  without  in- 
tervention of  jury,  erred  in  sustaining 
plea  of  res  adjudicata  and  dismissing 
petition.  21  App.  777  (95  S.  E.  268). 
Dismissal:  Judgment  of  dismissal  be- 
cause allegations  are  unsupported  by 
proof,  being  equivalent  to  nonsuit, 
does  not  preclude  plaintiffs  from  su- 
ing anew.  144/519,  520  (4)  (87  S.  E. 
661). 

Where  certiorari  presents  only  moot 
questions  for  decision,  dismissal  of 
case  can  not  prejudice  any  right  of 
plaintiff  in  certiorari  in  any  other  case, 
whether  so  provided  in  judgment  or 
not.     22  App.  190  (3)   (95  S.  E.  731). 

Provision  in  judgment  dismissing 
certiorari  that  same  should  be  "with- 
out prejudice  to  the  plaintiff  in  cer- 
tiorari," etc.,  is  binding,  until  reversed 
or  set  aside,  alike  upon  the  parties  and 
upon  the  court,  in  the  same  or  any 
subsequent  proceeding  between  the 
same  parties  respecting  the  same  sub- 
ject matter.  22  App.  285  (3)  (96  S.  E. 
500). 


Ejectment:  Where  defendant  in  eject- 
ment suit  has  leased  portion  of  land 
to  tenant  who  claims  no  other  interest 
in  land  except  as  tenant  of  defendant, 
and  where  such  tenant  has  actual 
notice  of  pendency  of  suit  against  his 
landlord,  he  will  be  bound  by  the  judg- 
ment.    146/425   (1)   (91  8.  E.  420). 

But  if  plaintiffs  in  ejectment  induce 
tenant  not  to  interfere  in  such  suit, 
on  assurance  that  they  will  recognize 
his  right  to  remove  building  erected 
on  the  land,  and  they  subsequently  sue 
tenant  for  that  part  of  land  on  which 
building  rests,  tenant  will  not  be  estop- 
ped by  a  former  judgment  from  setting 
off  his  improvements  under  section 
5587.    Id. 

Equity:  Verdict  in  equitable  suit  filed 
by  executors  in  behalf  of  present  plain- 
tiff's in  ejectment  for  cancellation  of 
deed  under  which  defendant  claims  ti- 
tle, and  for  recovery  of  land  involved 
in  present  action,  was  final  termination 
of  controversy.  147/427,  428  (3)  (94 
8.   E.  468). 

Evidence:  Where  original  answer  of  de- 
fendant contained  no  plea  of  res  ad- 
judicata, and  amendment  setting  up 
such  defense  was  disallowed,  court  did 
not  err  in  excluding  documentary  ev- 
idence offered  to  show  that  in  former 
suit  between  plaintiff's  wife  and  de- 
fendant there  was  an  adjudication  as 
to  injuries  and  pain  and  suffering  sued 
for;  this  is  especially  true  where,  upon 
the  trial,  the  court  distinctly  instructed 
jury  that  plaintiff  could  not  recover 
for  any  pain  and  suffering  sustained 
by  his  wife.  23  App.  810  (2)  (99  8.  E. 
539). 

Executor:  Where  mortgage  was  given 
to  secure  debt  of  executor  to  estate, 
and  decree  was  entered  in  suit  by 
beneficiaries  establishing  amount  of 
debt  and  foreclosing  mortgage,  which 
decree  was  afiirmed,  beneficiaries  can 
not,  in  subsequent  suit  by  mortgagor 
for  accounting  of  payments,  go  into 
question  of  his  liability  for  any  items 
which  should  have  been  covered  by 
former  suit,  whether  or  not  decree 
therein  was  entered  before  time  for 
final  settlement  of  estate.  141/727 
728  (1)   (82  8.  E.  451).  ^ 

Right  of  executor  to  commissions, 
in  so  far  as  adjudicated  by  prior  de- 
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cree  in  suit  between  same  parties,  was 
not  subject  to  attack  by  showing  parol 
agreement  of  executor  not  to  charge 
any  commissions.  Id.  727,  729,  (2). 
Forthcoming  bond:  Judgment,  in  action 
on  forthcoming  bond,  not  excepted  to, 
is  conclusive  on  principal  and  surety, 
preventing,  on  subsequent  proceeding 
against  sheriff  and  obligee  of  bond, 
judgment  giving  surety  superior  rights 
by  virtue  of  mortgage,  which  defense 
was  urged  in  suit  on  bond.  144/228 
86  S.  E.  1096). 
Oamishment:  Judgment  against  a  gar- 
nishee, duly  entered,  is  as  to  him  con- 
clusive of  the  proposition  that  plaintiff 
had  already  obtained  a  valid  judgment 
against  the  main  debtor  whose  effects 
were  sought  to  be  reached  by  the  gar- 
nishment proceeding.  21  App.  227, 
228  (1)  (94  S.  E.  272). 
Habeas  corpus:  Where  one  institutes 
habeas  corpus  proceeding,  and  defend- 
ant answers  but  prays  for  no  affirm- 
ative relief,  dismissal  of  petition  by 
plaintiff  disposes  of  whole  case,  and 
plea  of  res  adjudicata  to  subsequent 
habeas  corpus  proceeding  by  same 
plaintiff,  based  on  former  suit,  is  not 
sustainable.  147/501  (1)  (94  S.  E. 
768). 
Homestead:  Decision  on  claim  inter- 
posed to  levy  of  common-law  fi.  fa. 
that  property  was  not  homestead  of 
defendant  in  fi.  fa.  and  his  family, 
was  res  judicata,  where  defendant  in 
fi.  fa.  interposed  another  claim  as 
head  of  family,  though  there  was 
mistake  in  description  of  land  at  trial 
of  first  claim  which  was  cured  by 
amendment.     141/830  (82  S.  E.  236). 

Where  homestead  was  levied  on 
under  judgment  against  firm,  and 
claim  was  interposed  by  head  of 
family,  member  of  firm,  consent 
judgment  finding  part  of  'the  land 
subject  was  binding  on  beneficiaries 
of  homestead,  unless  successfully  at- 
tacked by  them.  144/442  (87  S.  E. 
470). 
Husband  and  wife:  Decree  in  equity 
suit  by  wife  against  husband,  wherein 
wife  was  declared  to  be  entitled  to 
possession  of  certain  land,  and  hus- 
band was  perpetually  enjoined  from 
interfering  therewith,  operates  against 
husband  personally;   but  it  cannot  be 


invoked  as  ground  for  dismissal  of 
statutory  claim  subsequently  inter- 
posed by  his  children  acting  through 
him  as  next  friend,  where  land  is  lev- 
ied on  under  fi.  fa.  against  wife. 
147/415  (1)    (94  8.  E.  235). 

Where  suit  was  brought  in  name 
of  husband  and  wife,  and  judgment 
wife  was  declared  to  be  entitled  to 
husband  personally;  but  it  can  not  be 
rendered  in  their  favor,  and  fi.  fa.  was 
paid  to  their  attorneys  of  record,  and, 
while  fund  was  in  hands  of  latter,  sum- 
mons of  garnishment,  based  on  judg- 
ment against  husband,  was  served  on 
attorneys  and,  by  agreement,  counsel 
fees  were  allowed  them,  and  half  of  re- 
mainder of  fund  was  paid  to  wife,  and 
attorneys  answered  the  garnishment, 
setting  up  that  money  was  property 
of  wife,  attorneys  and  husband  and 
wife  could  not  attack  judgment  by  set- 
ting up  that  husband  had  no  title,  ex- 
cept for  reasons  arising  after  filing  of 
suit,  etc.  18  App.  459  (2)  (89  8.  E. 
534). 

Identity  of  cases:  Where  pleadings  in- 
clude an  issue  which  might  or  might 
not  be  taken  as  having  been  deter- 
mined by  verdict  and  judgment,  one 
setting  up  judgment  by  way  of  estop- 
pel may  show  by  extrinsic  evidence 
that  issue  thus  included  was  then  in 
fact  actually  litigated,  and  therefore 
was  determined  by  the  judgment.  22 
App.  454  (96  8.  E.  329). 

Where  plea  of  estoppel  by  former 
judgment  is  entered,  and  record  of 
previous  case  shows  that  issue  at  pres- 
ent involved  was  included  among  is- 
sues made  by  pleadings  in  former  case, 
and  that  evidence  upon  that  issue 
was  in  fact  submitted  and  contest 
made  thereon  at  former  trial,  issue 
must  be  taken  as  having  been  pre- 
viously litigated,  and  general  judg- 
ment in  former  suit  becomes  bar  by 
estoppel  to  subsequent  contest  upon 
same  isue.    22  App.  454  (96  8.  E.  329). 

Illegality:  Where  questions  raised  in 
affidavit  of  illegality  were  substan- 
tially same  ones  previously  raised  in 
motion  to  set  aside  verdict  and  judg- 
ment in  case,  which  motion  was  over- 
ruled, and  judgment  overruling  motion 
was  not  excepted  to,  and  time  for  ex- 
cepting had  expired,  former  judgment 
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concluded  defendant  as  to  issues 
raised  in  affidavit  of  illegality.  19 
App.  674   (1)    (91  S.  E.  1070). 

Where  questions  raised  in  affidavit 
of  illegality  were  substantially  same 
ones  previously  raised  in  motion  to 
set  aside  verdict  and  judgment  in  case, 
which  motion  was  overruled,  and  judg- 
ment overrling  motion  was  not  ex- 
cepted to,  and  time  for  excepting  had 
expired,  former  judgment  concluded 
defendant  as  to  issues  raised  in  affida- 
vit of  illegality.  19  App.  674  (1)  (91 
S.  E.   1070). 

Inconsistent  remedies:  When  person 
has  two  or  more  conflicting  and  in- 
consistent remedies  for  same  wrong, 
his  election  and  actual  prosecution  of 
the  one  to  a  favorable  or  an  adverse 
decision  is  a  bar  to  the  other.  20 
App.  325  (2)   (93  S.  E.  27). 

In  the  case  of  conflicting  and  incon- 
sistent remedies,  remedies  are  not 
concurrent,  and  where  choice  between 
them  is  once  made,  with  knowledge 
of  all  the  facts,  right  to  follow  the 
other  is  forever  gone.  20  App.  325 
(3)   (93  S.  E.  27). 

Intoxicating  liquor:  Where  State  insti- 
tutes action  to  condemn  automobile 
under  section  448  (oooo)  P.  C,  and 
action  is  resisted  by  interposition  of 
a  claim,  if  defendant  was  person  who 
had  been  indicted  and  acquitted  of 
charge  under  section  448  (vvv)  P.  C. 
based  on  same  transaction,  verdict  of 
acquittal  founded  on  illegal  posses- 
sion of  liquor  seized  with  the  auto- 
mobile is  admissible  in  support  of  the 
claim;  where  claim  is  interposed  by 
third  person,  general  rule  is  that  ver- 
dict of  acquittal,  though  based  on 
same  transaction,  is  inadmissible. 
149/195    (99   S.  E.  612). 

Issues:  Amendment  to  defendant's  an- 
swer setting  up  matters  determined 
by  prior  judgment  was  properly  re- 
fused. 14  App.  180  (2)  (80  S.  E. 
549). 

It  is  too  late,  after  judgment  bind- 
ing on  defendant,  to  urge  matters  of 
defense  which  should  have  been 
pleaded  in  the  cause,  as  ground  for 
enjoining  enforcement  of  judgment. 
146/127    (3)     (90    S.    E.    958). 

Joint  obligors:  Recovery  against  one 
joint  obligor   merges   entire   cause   of 


action  and  bars  any  subsequent  suit 
on  the  same  obligation  against  any 
of  the  other  debtors,  or  against  all 
jointly.     140/26  (1)  (78  S.  E.  345). 

Judgment  in  action  on  joint  con- 
tract against  a  joint  obligor  merged 
entire  cause  of  action,  and  barred 
any  subsequent  suit  on  the  same 
contract  against  the  other  debtor  .  13 
App.   792    (79   8.   E.   1131). 

Judgment  against  one  of  two  joint 
and  several  obligors  which  had  never 
been  satisfied  is  no  bar  to  suit  against 
the  other.  21  App.  530  (3)  (94  9.  E. 
850). 

In  suit  against  both  of  the  signers^ 
on  a  joint  and  several  promise  to  pay, 
judgment  by  default  against  one  does 
not  terminate  suit  against  the  other, 
where  the  latter,  by  his  silence,  con- 
sented to  a  severance.  21  App.  530 
(3)  (94  8.  E.  850). 

Where  general  verdict  in  favor  of 
defendants  was  rendered  in  joint  suit 
on  unconditional  contract  against  five 
defendants,  four  of  whom  filed  sworn 
defenses,  and  judgment  was  entered 
in  favor  of  such  four  defendants,  no 
judgment  being  entered  for  or  against 
the  fifth  defendant,  demurrer  to  mo- 
tion of  plaintiff  to  enter  judgment  in 
its  favor  against  such  fifth  defendant 
was  properly  sustained  and  motion 
dismissed.    22  App.  156  (95  8.  E.  751). 

Jurisdiction:  Where  original  petition 
showed  total  want  of  jurisdiction,  and 
there  was  no  attempt  to  serve  amend- 
ment or  amended  petition  upon  de- 
fendant, and  no  appearance  or  waiver 
by  him,  he  was  not  concluded  by  final 
verdict  and  judgment  rendered  with- 
out proof,  even  though  amended  peti- 
tion may  have  alleged  necessary  juris- 
dictional facts.  21  App.  741,  742  (9) 
(95  S.  E.  19). 

Jury:  Where  issue  raised  by  plea  of 
res  judicata  was  for  jury,  error  to 
sustain  plea  and  dismiss  petition,  in- 
stead of  submitting  to  jury  evidence 
on  issue  raised  by  plea.  17  App.  572 
(2)    (87  S.  E.  842). 

Lien:  Judgment  for  defendant  in  la- 
borer's lien  foreclosure  is  res  judi- 
cata only  as  to  particular  debt  in- 
volved, and  does  not  prevent  plain- 
tiff from  thereafter  suing  defendant 
for    items    of    debt    of    different    na- 
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ture,  though  testimony  as  to  these 
debts  was  given  in  lien  case.  17 
App.  526  (2)   (87  S.  E.  812). 

Motion:  Where  motion  to  set  aside 
verdict  and  judgment  upon  ground 
that  they  were  obtained  by  fraud 
was  dismissed  on  ground  that  mo- 
tion was  not  proper  remedy,  such 
adjudication  would  not  preclude 
movant  from  attacking  judgment  in 
petition  properly  brought  and  based 
upon  suflScient  grounds.  145/481  (1) 
(89  S.  E.  574). 

Municipal  court:  Judgment  of  appellate 
division  of  municipal  court  of  Atlanta, 
in  so  far  as  it  attempted  to  decide 
whether  or  not  trial  judge  erred  in 
striking  portion  of  counter  affidavit 
which  attempted  to  recoup  damages 
against  demand  of  plaintiff,  and  to 
adjudge  that  alleged  damages  might 
be  considered  in  abatement  of  rent 
claim,  was  not  within  purview  of  its 
powers,  and  hence  constituted  no  bind- 
ing judgment  which  would  preclude 
plaintiff  from  urging  like  objection  to 
such  plea  of  recoupment  at  subsequent 
trial.  18  App.  636  (l-a)  (89  S.  E. 
1099). 

Municipal  officers:  Where  removed  mu- 
nicipal officer  brought  certiorari  to 
set  aside  judgment  of  mayor  and  al- 
dermen, which  was  rendered  judi- 
cially, and  pending  certiorari  term  of 
office  expired,  and  defendant  city 
moved  to  dismiss  certiorari,  and  court 
sustained  motion  but  expressly  pro- 
vided in  judgment  that  it  should  be 
'without  prejudice  to  plaintiff  in  suit 
for  salary,  judgment  complained  of 
in  petition  for  certiorari  must  stand 
upon  same  footing  as  if  municipal  au- 
thorities had  acted  ministerially  and 
not  judicially;  their  judgment  not  be- 
ing conclusive  of  question  in  court  as 
to  salary.  22  App.  285  (3)  (96  S.  E. 
500). 

New  trial:  Where,  in  former  suit  be- 
tween same  parties,  and  relating  to 
same  subject  matter,  judgment  was 
rendered  against  defendant,  and  its 
motion  for  new  trial  was  overruled, 
and  judgment  overruling  such  motion 
was  affirmed  by  Court  of  Appeals  by 
dismissal  of  bill  of  exceptions  assign- 
ing error  thereon,  and  defendant 
Ijfoujfht    petition    to    review    and    set 


aside  original  judgment,  petition  was 
properly  dismissed  on  general  demur- 
rer, when  it  appeared  that  grounds  for 
review  were  known,  or  could  by  rea- 
sonable diligence  have  been  discov- 
ered, in  time  to  incorporate  them  in 
motion  for  new  trial  made  in  former 
case.     21  App.  682  (94  S.  E.  903). 

Parties:  Judgment  in  action  to  recover 
land  against  one  of  two  defendants, 
plaintiff  having  dismissed  as  to 
other,  was  not  res  judicata  in  sub- 
sequent action  by  same  plaintiffs 
against  defendant  who  was  dismissed. 
141/600  (81  S.  E.  899). 

Decree  adversely  affecting  defend- 
ant's title  is  inadmissible  against  him 
where  there  is  no  evidence  that  de- 
fendant or  his  predecessors  were 
parties  to  decree.  143/563  (1)  (85  8. 
E.  856). 

Kecitals  in  judgment  on  issues  in 
money  rule  proceeding  holding  that 
fi.  fa.  relied  on  by  claimant  was  void 
was  not  binding  on  another  creditor 
of  same  defendant,  who  was  not 
party  to  such  rule.  144/713  (1)  (87 
S.  E.  1056). 

Judgment  can  not  be  basis  of  plea 
of  res  judicata  in  action  wherein  par- 
ties are  not  same  though  cause  of  ac- 
tion is  same.  16  App.  43  (3)  (84  8. 
E.  494). 

Judgment  is  not  conclusive  as  to 
one  who  was  not  party  to  proceeding 
in  which  it  was  rendered,  nor  as  to 
one  over  whom  court  acquired  no  ju- 
risdiction, even  though  latter  may  be 
named  as  party  defendant  in  the  pro- 
ceeding. 21  App.  741,  742  (9)  (95 
S.   E.   19). 

Partition:  Where  one  tenant  in  com- 
mon brings  equitable  action  against 
cotenants  for  partition  and  for  ac- 
counting of  rents,  issues,  and  profits, 
and  consent  decree  is  taken,  fixing 
rights  and  liabilities  of  parties  as  be- 
tween themselves,  and  decreeing  their 
respective  interests  in  land,  in  fur- 
ther progress  of  case,  where  decree 
is  not  attacked,  parties  will  not  be 
permitted  to  go  behind  decree  so  as 
to  reopen  subject.  146/763  (92  8.  E. 
521). 

Partnership:  Judgment  against  plain- 
tiffs by  creditor  of  dissolved  partner- 
ship   was     admissible     to     show    debt 
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paid  by  partners  for  persons  alleged 
to  have  assumed  firm  liabilities  and 
to  be  liable  to  plaintiffs  in  conse- 
quence thereof.  15  App.  794  (2)  (84 
S.  E.  226). 

Dismissal  of  action  against  part- 
nership is  no  bar  to  action  against 
firm  of  same  name  not  comprising 
same  individuals.     16  App.  43  (2)   (84 

5.  E.  494). 

Plea  of  estoppel  by  judgment  should 
allege  all  facts  and  exhibit  all  record 
essential  to  show  that  plea  is  merito- 
rious.    14  App.  288  (2)  (80  8.  E.  789). 

Plea  in  abatement,  filed  by  defend- 
ant and  allowed  by  court,  which  set  up 
no  valid  defense  to  plaintiff's  suit, 
was  properly  thereafter  stricken  on 
oral  motion  made  by  plaintiff's  coun- 
sel.    20  App.  279   (1)    (92  S.  E.  952). 

Where  plea  of  res  ad  judicata  could 
have  been  filed  at  appearance  term  of 
case,  it  is  too  late  to  file  it  at  trial 
term.    24  App.  578  (2)  (101  S.  E.  763). 

Where  case  was  returnable  to  Feb- 
ruary term,  1917,  of  trial  court,  and 
original  answer  was  filed  February  6, 
1917,  amendment  thereto,  setting  up 
plea  of  res  adjudicata,  tendered  June 

6,  1919,  at  trial  term,  showing  that 
judgment  relied  on  as  bar  was  rendered 
on  December  7,  1916,  so  that  plea  could 
not  be  filed  at  appearance  term  in 
February,  1917,  was  properly  disal- 
lowed. 24  App.  578  (2-a)  (101  S.  E. 
763). 

Scire  facias:  On  general  principle  of 
res  adjudicata,  defendant  who  was 
served  and  who  appeared  and  pleaded 
is  absolutely  precluded  from  going  be- 
hind judgment  and  offering  in  defense 
to  the  scire  facias  any  matter  which 
existed  before  rendition  of  original 
judgment  in  which  might  have  been 
presented  in  former  proceeding.  22 
App.  388   (2)    (96  S.  E.  7). 

Set-off:  Judgment  in  justice's  court 
for  defendant  in  action  for  damages 
by  collision  between  automobiles  did 
not  preclude  defendant,  under  sec- 
tion 4336,  in  view  of  section  4759, 
from  suing  in  another  court  for  his 
damages,  where  such  amount  was 
beyond  justice's  jurisdiction.  17  App. 
679    (2)    (87  8.   E.   1091). 

Subrogation:  Becovery  in  suit  on  right 
of  subrogation   under   the   law   is  not 


barred  by  fact  that  plaintiff's  prede- 
cessors recovered  judgment  against 
defendant  for  same  cause  of  action, 
when  it  appears  that  right  of  subroga- 
tion and  agreement  therefor  antedated 
filing  of  suit  in  which  recovery  was 
had,  and  that  judgment  did  not  cover 
items  of  damage  to  which  plaintiff 
was  subrogated.  18  App.  341  (1) 
(89   S.   E.   438).  ^  ^ 

Generally  single  cause  of  action  with 
several  elements  of  damage  admits  of 
but  one  action,  where  there  is  identity 
of  subject  matter  and  of  parties; 
these  two  elements  of  identity  being 
wanting,  judgment  rendered  in  former 
suit,  brought  by  predecesor  of  one 
claiming  under  subrogation  accruing 
before  bringing  of  that  suit,  does  not 
operate  as  res  adjudicata  as  to  rights 
of  latter  in  subsequent  suit  to  enforce 
his  right  of  subrogation.  18  App.  341 
(2)  (89  8.  E.  438). 

Judgment  of  court  of  competent  ju- 
risdiction is  conclusive  between  parties 
to  case  and  their  privies  as  to  all 
matters  put  in  issue  or  which  could 
legally  have  been  put  in  issue;  but 
one  with  right  of  subrogation  accruing 
before  bringing  of  suit  in  which  judg- 
ment was  rendered  is  not  a  privy, 
so  as  to  be  concluded  by  judgment] 
especially  when  right  of  subrogation  is 
claimed  on  item  of  damage  ex- 
pressly excluded  from  that  suit.  18 
App.  341,  342  (3)  (89  8.  E.  438) 
Supreme  Court:  Where  there  is  no  sub- 
stantial difference  between  case  on 
second  appeal  and  that  on  first  appeal, 
rulings  on  former  appeal  become  law 
of  the  case,  binding  on  both  the  trial 
court  and  the  reviewing  court.  18 
App.  491  (1)  (89  8.  E.  605). 
Taxes:  Where  act  of  legislature  au- 
thorized levy  of  local  school  tax,  when 
adopted  by  voters  of  county,  and 
county  authorities  were  about  to  levy 
tax  under  it,  final  judgment  in  suit 
by  taxpayer  to  declare  election  void 
and  enjoin  levy,  was  conclusive  on 
same  plaintiff  in  action  to  enjoin  col- 
lection  of  taxes  nder  such  levy. 
142/205  (82  8.  E.  529). 

Application  by  one  who  had  ad- 
vanced money  to  pay  taxes  on  railroad 
properties  for  order  authorizing  re- 
ceiver to  pay  such  taxes  was  properly 
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refused,  priorities  of  liens  having  been 
fixed  by  order  of  court  which  confirmed 
sale  of  such  properties  and  it  not  be- 
ing sought  to  have  the  order  reopened. 
149/116  (99  S.  E.  859). 
Tort:  Patient  electing  to  sue  in  tort 
for  physician's  malpractice,  and  ac- 
tually commencing  and  prosecuting  ac- 
tion to  final  adverse  decision,  loses  his 
right  to  sue  as  for  breach  of  contract 
or  breach  of  duty  imposed .  by  law; 
this  is  true  although  at  time  of  com- 
mencement of  action  for  tort  it  was 
barred  by  statute  of  limitations;  elec- 
tion to  sue  in  tort  and  prosecution  to 
final  judgment  relates  back  to  original 
transaction  out  of  which  action  arose, 


and  constitutes  irrevocable  action  be- 
tween remedies  as  then  existed.  20 
App.  325   (4)    (93  8.  E.  27). 

Trustee:  One  bringing  suit  as  trustee 
for  certain  children,  including  him- 
self, is  estopped  by  judgment  ren- 
dered. 144/115,  116  (2)  (86  8.  E. 
235). 

Usury:  Where  debtor's  trustee  in  bank- 
ruptcy failed  to  plead  usury  in  pro- 
ceeding to  subject  to  bankruptcy  ad- 
ministration land  conveyed  by  debtor, 
and  court  adjudged  deed  to  be  valid, 
bankrupt  was  estopped  from  assert- 
ing invalidity  of  deed  on  ground  of 
usury.  17  App.  246  (1)  (87  8.  E.  649); 
19  App.  (394  (91  8.  E.  490). 


ARTICLE  7. 
Of  Set-Off  and  Becoupment. 


§  4339.  (§  3745.)  Set-off. 

Cited.  19  App.  566,  568  (91  8.  E.  904). 

City  courts  have  no  jurisdiction  to  al- 
low equitable  set-off.  13  App.  502 
(2)  (79  8.  E.  374). 

Equity:      Except   as   limited  by  section 


5521,  right  of  set-off  is  a  purely  equi- 
table right,  cognizable  only  in  court 
of  equity.  13  App.  502  (2)  (79  8.  E. 
374). 


§  4340.  (§  3746.)  What  may  be  set  off. 


Cited.     19  App.  566,  568  (91  8.  E.  904). 

Agent:  Allegations  in  answer  in  city's 
action  on  note  that  persons  who  did 
grading  for  city  promised  to  prevent 
accumulation  of  water  in  defendant's 
yard  and  failed  to  keep  such  prom- 
ise, did  not  show  such  mutual  de- 
mand as  to  authorize  defense  under 
this  section.  14  App.  72  (2)  (80  8. 
E.  339). 

Breach  of  warranty:  Defendant,  in  ac- 
tion for  price  of  trees  sold,  could  set 
off  his  damages  from  being  com- 
pelled to  pay  notes  in  hands  of  in- 
nocent purchasers,  given  by  defend- 
ant for  trees  previously  bought,  but 
not  as  warranted,  though  notes  were 
paid  after  discovery  of  the  breach. 
13  App.  352  (1)   (79  8.  E.  212). 

Where  answer  failed  to  state  when 
notes  were  given,  or  to  whom  they 
were  transferred,  or  to  state  facts 
from  which  it  could  be  determined 
whether  holder  was  an   innocent  pur- 


chaser, such  answer  was  demurrable. 
Id.  352  (2). 
Contract:  Discount  on  price  of  cars 
purchased  and  commission  on  price 
of  cars  sold  are  so  inconsistent  as  to 
be  incapable  of  enforcement  at  same 
time  by  way  of  set-off,  unless  it  be 
alleged  that  there  was  to  be  discount 
and  commission  in  addition  thereto. 
15  App.  453  (83  8.  E.  642). 

Contract  could  not  be  basis  of  set- 
off where  it  appeared  that  minds  of 
contracting  parties  did  not  meet  at 
same  time  in  same  sense.  Id. 
Distress  warrant:  Plea  of  set-off  to 
•  distress  warrant,  -alleging  items  of 
indebtedness  apparently  independent 
of  rent  contract,  and  not  alleged  to 
be  connected  with  it,  is  not  allowable. 
143/181    (84   8.   E.  438). 

Where  both  landlord  and  tenant 
claim  damages  for  failure  of  other 
to  perform  mutual  stipulations  of 
contract,     charge     that     damages     on 
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one  side  should  be  set  off  against 
those  on  other,  and  only  net  amount 
should  be  allowed  tenant  as  i  deduc- 
tion from  the  amount  of  the  distress 
warrant,  was  proper.  13  App.  392 
(3)  (79  S.  E.  246). 
Ex  contractu  action:  In  action  on  con- 
tract claim  arising  ex  contractu  may 
be  counterclaimed,  as  may  one  aris- 
ing ex  delicto  where  plaintiff  is  non- 
resident corporation.  144/21  (1)  (85 
S.  E.  1020). 

Right  of  action  ex  delicto  can  not 
be  used  as  set-off  in  proceeding  ex 
contractu.  141/565,  566  (4-b)  (81  S. 
E.  886);  13  App.  276,  277  (4)  (79  S. 
E.  167);  15  App.  352  (1)  (83  8.  E. 
275). 

Claim  arising  ex  contractu  can  not 
be  set  off  against  claim  arising  ex 
delicto.  13  App.  502  (1)  (79  S.  E, 
374). 

Where,  in  action  ex  contractu,  cross- 
action  is  filed  by  defendant  setting 
up  conversion  of  defendant's  property 
by  plaintiff,  such  cross-action  can  not 
be  maintained  unless  it  is  affirma- 
tively shown  that  such  property  has 
been  converted  into  money;  unless 
this  fact  is  shown,  the  cross-action 
can  not  be  construed  as  an  action  for 
money  had  and  received,  and  a  waiver 
of  the  tort,  but  will  be  construed  as 
an  action  ex  delicto,  which  ordinarily 
can  not  be  maintained  as  a  cross-ac- 
tion in  an  action  ex  contractu.  21 
App.  297  (1)  (94  S.  E.  317). 
Landlord:  Refusal  of  charge  that  jury 
could  find  as  set-off  repairs  and  im- 
provements made  during  period  em- 
braced in  rental  contract  was  not 
error.     16  App.  802   (86  8.  E.  391). 

Action  here  by  cropper  for  pro- 
ceeds of  crop  after  payment  of  ad- 
vances made  was  held  action  ex  con- 
tractu, permitting  pleading  as  set-off 
claims  arising  ex  contractu.  145/588 
(1)  (89  8.  E.  698). 
Liquidated  demand:  In  proceeding  on 
fi.  fa.  for  amount  due  by  abutting 
owners  for  paving,  conclusion  in  affi- 
davit of  illegality  that  no  amount  was 
due  could  not  be  supported  by  alleged 
fact  that  affiants'  property  had  been 
damaged  by  change  of  grade  more 
than  amount  of  fi.  fa.,  as  an  unliqui- 


dated demand  against  a  judgment  de- 
mand could  not  be  so  set  up.  24  App. 
115,  116  (1-a)   (100  8.  E.  74). 

BftifltaJEe:  Defendants  may  set  off 
against  plaintiff's  demand  money  paid 
by  mistake,  it  appearing  that  mis- 
take could  be  corrected  without  in- 
justice to  plaintiff.  13  App.  453  (1) 
(79   8.   E.    363). 

Necessaries:  Where  parent  sues  one, 
who  without  his  consent  employed 
his  minor  son,  for  value  of  services, 
defendant  may  set  off  value  of  neces- 
saries, supplied  to  minor.  13  App. 
458    (3)    (79  8.  E.  356). 

PartnersMp:  In  action  by  partnership 
for  price  of  partnership  property  sold 
by  one  partner,  defendant  could  not 
plead  a  set-off  based  on  contract  made 
with  one  partner  in  his  individual 
capacity.  13  App.  457  (2)  (79  8.  E. 
246). 

In  suit  by  individual  upon  open  ac- 
count due  him  debtor  can  not  set  off 
claim  due  by  corporation  or  partner- 
ship of  which  individual  creditor  is 
member.    24  App.  663  (101  8.  E.  768). 

Principal  and  surety:  In  action  on  note 
given  by  principal  and  sureties  defend- 
ants may  set  off  unliquidated  damages 
flowing  from  breach  of  independent 
contract  between  plaintiff  and  prin- 
cipal, and  competent  testimony  tend- 
ing to  support  this  plea  should  not  be 
repelled.  24  App.  798  (1)  (102  8.  E. 
452). 

Specific  chattels:  In  action  to  recover 
specific  chattels,  no  counterclaim  is 
possible,  unless  perhaps,  equitable  re- 
lief may  be  awarded  under  some  very 
exceptional  circumstances.  23  App. 
731    (1)    (99  8.   E.  314). 

Time:  Plea  of  set-off  is  not  good  unless 
it  alleges  facts  showing  that  demand 
against  plaintiff  which  defendant  seeks 
to  set  up  was  in  existence  and  due  to 
latter  by  former  at  time  his  action 
was  begun.  24  App.  418,  419  (2-a) 
(101  8.  E.  1). 

Where  defendant's  claim  for  rent 
largely  forming  basis  of  damages 
arising  ex  contractu,  pleaded  as  set-off, 
was  not  due  at  commencement  of  suit, 
city  court  was  without  jurisdiction  to 
entertain  such  part  of  plea.  24  App. 
418,  419  (3)   (101  8.  E.  1). 
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Tort:  Damages  for  torts  can  not  be  set 
off  in  action  on  contract,  and  can  be 
set  off  only  in  court  having  equitable 
jurisdiction.  14  App.  72  (1)  (80  8. 
E.  339). 

Right  of  one  sued  at  law  in  action 
ex  contractu  to  set  off  damages  aris- 
ing  out   of   tort   committed  by   plain- 

§  4341.  (§  3747.)  Mutual  debts. 

Cited.    19  App.  566,  568  (91  8.  E.  904). 

Administrator:  Claims  due  defendant, 
surety  on  bond  of  original  adminis- 
trator, from  heirs  of  estate  can  not 
be  set  off  against  judgment  on  bond 
recovered  by  administrator  de  bonis 
non.    144/8,  9  (3)  (85  S.  E.  1048). 

Ouardian  and  ward:  It  is  not  error, 
in  suit  against  one  as  guardian  of 
property  of  his  ward's  estate,  for 
trial  judge  to  strike  plea  setting  off 
liability  to  guardian  individually.  22 
App.    394    (3)    (95    8.    E.    1004). 

Where,  in  suit  against  one  as  guard- 
ian of  property  of  his  ward's  estate, 
plea  sets  off  note  showing  on  its  face 
that  it  is  individual  liability  of  plain- 
tiff to  guardian,  but  alleges  that 
amount  represented  by  note  was  money 
of  ward,  and  that  it  was  loaned  as 
such,  not  error  to  exclude  evidence 
proffered  to  support  plea;  nor  is  it  er- 
ror to  refuse  to  admit  note  in  evidence, 
upon  objection  that  there  was  no  au- 
thority  On   part   of   guardian   to   loan 


tiff,  on  ground  that  latter  is  insolvent 
or  is  non-resident,  is  right  recognized 
only  by  court  of  equity.  24  App.  418 
(1)  (101  S.  E.  1). 
Trover:  In  trover  suit  plea  setting  up 
debt  claimed  by  defendant  against 
plaintiff  should  not  be  allowed.  13 
App.  502   (3)    (79  S.  E.  374). 


ward  ^8  money.     22   App.   394    (4)    (95 
S.  E.  1004). 

NoteB:  Plea  here  in  action  on  notes 
held  demurrable  as  undertaking  to  set 
up  plea  by  way  of  set-off  and  recoup- 
ment of  debts  not  between  same  par- 
ties and  in  their  own  right,  defend- 
ant having  by  her  answer  admitted 
validity  of  notes  and  amount  due  on 
•  them.     23  App.  687   (99  8.  E.  225). 

Partnorship:  Defendants  in  suit  on 
promissory  note  against  two  persons 
may  file  plea  alleging  that  note,  though 
purporting  to  be  signed  by  them  in 
their  individual  capacity,  evidenced 
debt  due  by  partnership,  of  which 
signers  were  the  only  partners,  and 
thereupon  plead  as  set-off  an  account 
alleged  to  be  due  by  plaintiff  to  the 
partnership.  18  App.  206  (1)  (89  8. 
E.   156). 

In  suit  by  individual  upon  open  ac- 
count due  him  debtor  can  not  set  off 
claim  due  by  corporation  or  partner- 
ship of  which  individual  creditor  is 
member.    24  App.  663  (101  8.  E.  768). 


g  4344.  (§  3750.)  Set-oflf  against  negotiable  note. 


Cited.  19  App.  566,  571  (91  8.  E.  904). 
Charge  on  counterclaim  and  set-off  not 
injurious  to  defendants  where  jury 
reduced  amount  claimed  by  plaintiff, 
by  allowing,  as  credits  on  notes  sued 
on,  various  items  of  the  account 
pleaded  as  a  set-off  13  App.  119  (1) 
(78  S.  E.  862). 

Use  of  the  terms  *'paid"  and  "pay- 
ments*' in  instruction  in  action  on 
note  was  harmless,  where  it  was  per- 
fectly plain  that  judge  was  referring 
to  defense  of  set-off  which  was  the 
only  one  relied  on.     Id.  119   (4). 


Transferee:  Plea  of  set-off  to  note 
traded  after  maturity  can  not  be 
founded  on  any  mutual  demand  that 
defendant  had  at  commencement  of 
suit  against  payee,  but  must  be  eon- 
fined  to  contract  sued  on  by  plaintiff. 
144/335    (87  8.  E.  21). 

If  holder  of  negotiable  instrument 
receives  it  after  it  is  due,  its  non-pay- 
ment at  maturity  is  notice  to  him  of 
dishonor,  and  he  takes  it  subject  to 
all  the  equities  existing  between  the 
original  parties  thereto,  arising  out  of 
and  connected  with  the  original  con- 
tract.    21   App.  696   (94  8.  E.  902). 
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§  4347.  (§  3753.)  Set-oflf  of  improvements. 


Life  estate:  One  who  took  interest  in 
land  under  devise  b7  previous  life 
tenant  can  not,  as  against  one  enti- 
tled to  interest  under  will  of  original 


testator,  set  oflf  valuable  improve- 
ments made  by  life  tenant.  145/430, 
431    (4)    (89  S.   E.  418). 


4348.  (§  3754.)  Effect  of  dismissal  after  set-off  fQed. 


Cr068  action:  Where  court  granted  mo- 
tion of  plaintiff  to  dismiss  its  action 
in  trover,  it  was  not  error  to  rule 
that  such  dismissal  carried  with  it  the 
defendant's  cross  action  for  damages. 
23  App.  731    (4)    (99  8.  E.  314). 

Improper  set-off:    Where  plaintiff  sought 


merely  to  enjoin  enforcement  of  fi. 
fa.  based  on  judgment  obtained  by 
fraud,  and  defendant's  set-off  was 
wholly  unrelated  to  any  matter 
pleaded  by  plaintiff,  dismissal  of  pe- 
tition terminated  cause.  144/690  (87 
S.   E.   917). 


§  4349.  (§  3755.)  Debts  not  due  may  be  set  off,  when. 


Insolvency:  Defendant's  plea  of  plain- 
tiff's non-residence  or  insolvency,  and 
his  prayer  for  judgment  in  excess  of 
plaintiff's  demand,  involves  affirmative 

§  4350.  (§  3756.)  Eecoupment. 

Cited.        17   App.    779,    782    (88   8.   E. 

703). 
Architect:  On  plea  of  recoupment  in 
architect's  action  for  balance  due 
him,  burden  of  proof  was  on  defend- 
ant owners.  144/145,  146  (1)  (86  8. 
E.    316). 

Any  damages  resulting  from  neg- 
ligent performance  of  contract  by 
architect  was  matter  of  recoupment 
in  architect's  action  for  balance  due 
him.  Id. 
Charge:  Defense  set  up  by  way  of  re- 
coupment in  action  of  trespass, 
whereby  defendant  sought  to  recover 
expenses  alleged  to  have  been  incurred 
in  guarding  skidder,  by  reason  of  al- 
leged previous  words,  acts,  and  threats 
of  plaintiff,  should  not  have  been  lim- 
ited by  charge  of  court  to  proof  of  his 
previous  acts.  22  App.  386  (2)  (95 
S.  E.  996). 

Where  evidence  showed  that  pur- 
chaser of  automobile  waived  any  de- 
fects therein  after  he  had  run  it  for 
some  time  by  signing  one  of  a  series 
of  notes  for  purchase  price,  which 
had  been  overlooked  when  trade  was 
made,  without  plaintiff's  calling  at- 
tention to  defects  in  car  or  offering  to 
rescind  trade,  any  error  in  failing  to 
charge  on  recoupment  was  harmless. 
24  App.  468,  469   (4)    (101  8.  E.  399). 


equitable  relief,  and  city  court  has  no 
jurisdiction  to  entertain  the  plea.  24 
App.  418,  419   (2.b)    (101  8.  E.  1). 


Collateral:  Where  collateral  given  to 
secure  note  sued  on  has  been  con- 
verted by  plaintiff,  defendant  may  re- 
coup value  of  converted  security  as 
against  payment  of  note.  17  App. 
631    (1)    (87   8.  E.  918). 

Definition:  Recoupment  is  right  of  de- 
fendant to  have  deduction  from 
amount  of  plaintiff's  damages,  for  rea- 
son that  plaintiff  has  not  complied 
with  cross-obligation  arising  under 
same  contract.  14  App.  668  (1)  (82 
8.  E.  153). 

Demurrer:  Plea  of  recoupment  here  in 
action  for  materials  furnished  under 
contract  was  not  subject  to  general 
demurrer,  but  was  subject  to  special 
demurrer  calling  for  more  specific 
statements  of  damages  sought  to  be 
recovered.  142/375,  376  (2)  (82  8.  E. 
1062). 

Landord  and  tenant:  In  railroad  com- 
pany's action  for  rent  of  land  used 
for  sidetrack,  damages  from  plain- 
tiff's failure  to  furnish  cars  could 
not  be  set-off  by  way  of  recoupment 
where  they  arose,  if  at  all,  from 
plaintiff's  failure  to  comply  with  its 
obligations  as  regulated  by  railroad 
commission,  pursuant  to  section  2664 
et  seq.  14  App.  668  (2)  (82  8.  E. 
153). 
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Damages  arising  from  alleged  con- 
tract to  reduce  amount  of  rent  in  suit, 
and  damages  based  upon  contract  to 
build  certain  warehouse  for  defend- 
ant,  which  plaintiff  violated,  though 
referring  to  original  rent  contract  rep- 
resented by  notes  in  suit,  can  not  be 
pleaded  in  suit  upon  such  notes,  for 
reason  that  contract  set  up  in  answer 
is  not  contract  sued  upon,  but  is  in- 
dependent of  notes  sued  upon.  18  App. 
391    (2)    (89  S.   E.  435). 

Liquidated  damages:  Contract  to  fur- 
nish lumber  providing  that  if  seller 
failed  to  fill  order  as  specified  he 
would  pay  buyer  an  amount  equal 
to  his  losses  did  not  limit  damages 
to  such  amount  as  would  reimburse 
buyer  for  any  money  required  to  be 
paid  as  liquidated  damages  for  de- 
lay in  completing  structure.  142/375, 
376   (3)    (82  S.  E.  1062). 

Mortgage:  In  proceeding  to  foreclose 
chattel  mortgage,  mortgagor  may  by 
affidavit  of  illegality  avail  himself  of 
any  defense  which  he  might  set  up  in 
ordinary  suit  upon  demand  secured  by 
the  mortgage,  and  which  goes  to  show 
that  amount  claimed  is  not  due  and 
owing;  while  mortgagor  is  thus  per- 
mitted to  avail  himself  of  valid  de- 
fense by  way  of  recoupment,  he  is  not 
entitled  to  plead  defense  of  set-off  in 
such  a  summary  proceeding  since  latter 
defense  is  not  one  which  goes  to  jus- 
tice of  plaintiff's  demand.  22  App. 
441    (3)    (96  S.  E.   183). 

Note:  Where,  in  action  on  not^s  given 
for  fertilizer,  plaintiff  permitted  de- 
fendants to  prove  without  objection 
that  fertilizer  for  which  one  note  was 
given  was  worthless,  damages  could 
be  allowed  under  plea  of  recoupment, 
though  note  in  terms  expressly  ex- 
cluded warranty  of  fertilizer.  14 
App.  371   (6)    (80  8.  E.  858). 


Allowance  of  damages  by  way  of 
recoupment  was  unauthorized  where 
testimony  to  support  same  was 
purely  speculative  and  conjectural. 
Id. 

Counter-claim  here  for  unliquidated 
damages  from  breach  of  undertaking 
to  accept  certain  property  in  pay- 
ment of  note  sued  on,  under  later 
contract  made  by  plaintiff  presumably 
after  maturity  of  note,  though  con- 
sidered as  plea  of  recoupment,  was 
not  maintainable.  17  App.  566  (2)  (87 
8.   E.   846). 

Fact  that  purchaser  afterwards 
gave  notes  for  remainder  of  purchase 
price  then  unpaid  would  not  prevent 
him  from  setting  up,  by  way  of  re- 
coupment, claim  for  damages  based  On 
alleged  deficiency  in  weights  of  dia- 
monds purchased,  since  damages  arose 
out  of  original  contract  of  purchase. 
19  App.  125  (2)  (91  8.  E.  214). 
Scope:  Recoupment  can  only  be  pleaded 
in  action  ex  contractu  when  for  any 
reason  plaintiff  is  liable  to  defendant 
on  contract  sued  upon.  18  App.  391 
(1)    (89    S.    E.    435). 

Kecoupment,  as  a  defense,  must 
spring  out  of  the  contract  upon  which 
plaintiff  sues,  and  is  confined  to  that; 
any  cross-obligation  or  independent 
covenant  arising  under  that  contract 
would  be  available  as  a  defense,  but 
defendant  can  not  by  plea  recoup  un- 
der a  different  and  independent  con- 
tract. 20  App.  755  (3)  (93  8.  E.  271). 
Trover:  In  action  of  trover,  recoup- 
ment in  nature  of  damages  can  not  be 
pleaded  by  defendant,  nor  adjudicated, 
unless  some  special  equity,  such  as 
non-residents  or  insolvency  of  plaintiff, 
is  shown.  23  App.  731  (2)  (99  8.  E. 
314). 


§  4351.  (§  3757.)  Differs  from  set-oflf. 

14   App.   668,   670    (82   8.   E. 


Stated. 
153). 

§  4352.  (§  3758.)  For  what  it  Ues. 

Fraud:  Buyer  can  not  recoup  for  fraud- 
ulent representations  as  to  habits  of 
mule  where  purchase-money  note  ex- 
pressly stated  that  seller  insured  only 


the  title,  without  showing  that  buyer 
was  misled  as  to  contents  of  note. 
143/602  (85  8.  E.  764). 
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§  4353.  (§  3759.)  Where  it  lies. 

Automobile  dealer:  Even  if  suit  against 
distributor  to  recover  deposit  made 
under  dealer's  contract  be  construed 
as  claim  under  terms  of  executed  con- 
tract yet  on  consideration  of  its  object 
and  that  agreement  is  inchoate  as 
to  any  purchase  and  sale,  dealer's 
failure  to  specify  and  order  out  any 
of  cars  to  be  furnished  any  distributor 
would  not  therefor  contitute  such  non- 
performance on  dealer's  paH  as  to 
prevent  his  recovery  of  bonus  paid 
in  under  its  terms,  nor  could  such 
failure  be  pleaded  by  way  of  damages 
in  answer  to  such  suit.  24  App.  638, 
639   (3)    (102  8.  E.  47). 

City  court  has  jurisdiction  to  entertain 
plea  of  recoupment  and  to  give  judg- 
ment for  the  excess.  20  App.  36  (1) 
(92  8.  E.  397). 

Where  defendant's  answer  shows 
that  her  claim  against  bank,  which  she 
pleaded  as  set-off  against  claim  upon 
which  she  was  being  sued  by  receiver, 
arose  out  of  an  express  contract  with 
the  bank  and  in  regard  to  very  claim 
upon  which  she  was  being  sued,  city 
court  had  jurisdiction  to  entertain  the 
plea  and  to  render  judgment  for  de- 
fendant. 20  App.  36  (4)  (92  8.  E 
397). 

While  city  court  has  no  jurisdiction 
to  grant  affirmative  equitable  relief, 
it  may  entertain  jurisdiction  of  equi- 
table plea  purely  defensive  in  its  na- 
ture, which  upon  being  sustained 
would  result  simply  in  a  general  ver- 
dict in  favor  of  defendant.  20  App. 
36,  37  (5)  (92  8.  E.  397). 

Foreign  corporation  doing  business  in 
Georgia  and  having  agents  therein  for 
that  purpose  is  non-resident  corpora- 
tion within  meaning  of  rule  that  in 
action  of  trover  recoupment  in  na- 
ture of  damages  can  not  be  pleaded  nor 
adjudicated  unless  some  special  equity, 
such  as  non-residence  of  plaintiff,  is 
shown.  23  App.  731  (3)  (99  8.  E. 
314). 

Interest:  Where  it  appeared  that  notes 
were  given  for  part  of  purchase  price 
of  land,  with  house  thereon  uncom- 
pleted when  notes  were  given,  that 
the  seller  agreed  to  complete  the  house 


and  to  pay  purchaser  amount  equal 
to  interest  on  the  notes  and  on  certain 
mortgage  against  property  until  com- 
pletion of  house,  such  agreement  be- 
ing made  in  consideration  of  the  buy- 
er's closing  up  the  trade  and  signing 
the  notes  then,  and  that  the  house 
was  not  completed  until  a  named  date, 
the  purchaser  could  not  set  off  the 
amount  of  such  interest  in  an  action 
on  the  notes.  23  App.  276  (97  8.  E. 
862). 

Justice  court:  Where  plea  in  recoup- 
ment in  suit  on  contract  seeks  dam- 
ages for  breach  of  warranty  rather 
than  in  tort,  recovery  may  be  had 
for  excess  of  demand  of  defendants 
over  that  of  plaintiff,  not  exceeding 
jurisdiction  of  justice.  17  App.  779 
(2)    (88  8.  E.   703). 

No  notice  to  plaintiff  of  filing  plea 
of  recoupment  is  necessary  to  au- 
thorize trial  in  justice  court  in  ab- 
sence of  plaintiff  without  legal  ex- 
cuse.    Id.   779    (3). 

Landlord  and  tenant:  In  railroad  com- 
pany's action  for  rent  of  land  used 
for  sidetrack,  damages  from  plain- 
tiff's failure  to  furnish  cars  could 
not  be  set  off  by  way  of  recoupment 
where  they  arose,  if  at  all,  from 
plaintiff's  failure  to  comply  with  its 
obligations  as  regulated  by  railroad 
commission,  pursuant  to  section  2664 
et  seq.  14  App.  668  (2)  (82  8.  E. 
153). 

Note:  Cunter-claim  here  for  unliq- 
uidated damages  from  breach  of  un- 
dertaking to  accept  certain  property 
in  payment  of  note  sued  on,  under 
later  contract  made  by  plaintiff  pre- 
sumably after  maturity  of  note, 
though  considered  as  plea  of  recoup- 
ment, was  not  maintainable.  17  App. 
565    (2)    (87  8.  E.  846). 

Trover:  Where,  in  suit  to  recover  per- 
sonal property,  defendant  claims  title 
by  reason  of  purchase  from  plaintiff, 
and  claims  that  under  contract  of  pur- 
chase portion  of  agreed  price  has  been 
paid  and  remainder  tendered,  and 
elects  to   take  money  verdict,  finding 
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for  him  in  amount  of  such  payment, 
upon  which  judgment  is  rendered 
against  plaintiff  and  his  surety  on  the 
statutory  bond,  is  not  contrary  to  law. 
20  App.  733   (1)    (93  S.  E.  280). 

Defendant  in  bail-trover,  claiming 
title  to  property  sued  for,  who  prevails 
in  the  suit,  is  not  precluded  from  ex- 
ercising his  right  to  take  money 
judgment,  in  lieu  of  the  property, 
against   plaintiff   and   surety   on   stat- 


utory  bond   given    by     plaintiff.      20 
App.  733   (1)    (93  8.  E.  280). 

Where  plaintiff  had  instituted 
bail  trover  action  against  a  defendant, 
the  defendant  could  not  in  same  case, 
by  way  of  recoupment,  recover  dam- 
ages for  alleged  malicious  use  of  the 
legal  process,  since  proceeding  com- 
plained of  had  not  terminated  in  de- 
fendant's favor.  24  App.  402,  403 
(5)    (100    S.    E.    766). 


ARTICLE  8. 
Of  Limitation  of  Actions  on  Contracts. 


SECTION  1. 
Periods  of  Limitation. 


4354.  (§  3760.)  On  foreign  judgment. 


Bevlyed:  Action  brought  after  more 
than  13  years  on  judgment  rendered 
in  another  State  was  barred,  where 
it   appeared   that  judgment  never  be- 


came dormant  under  laws  of  that 
State,  and  therefore  could  never  be 
legally  revived.  17  App.  468  (1)  (87 
S.  E.  697). 


f§  4355.  (§  3761.)  Repealed  by  Acts  1910,  p.  121. 
and  note.] 


See   §  4357    (a) 


Execution:  Where  more  than  seven 
years  had  elapsed  since  rendition  of 
judgment,  and  no  valid  execution  hav- 
ing been  issued  thereon,  judgment  be- 
came dormant.  147/265  (4)  (93  S.  E. 
418). 

Levy:  Where  execution  which  plaintiff 
was    attempting   to    enforce    was   dor- 


mant, not  having  been  kept  in  life  un- 
der this  section,  court  did  not  err  in 
dismissing  levy  upon  motion  of  claim- 
ant. 146/606  (91  S.  E.  688). 
Mortgage:  Judgments  on  foreclosure 
of  mortgages  are  not  within  dormant 
judgment  statute.  144/100  (3)  (86 
S.  E.  241). 


[§  4356.   (§  3762.)  Repealed  by  Acts  1910,  p.   121.     See  §  4357   (a) 
and  note.] 


about  five  years  after  transactions 
complained  of,  the  fraud  not  being 
discovered  until  month  before  suit. 
144/377    (5)    (87  S.  E.   293). 


Fraud:  Plaintiff  in  suit  to  subject  fund 
representing  purchase  money  due 
from  innocent  vendee  to  debtor's 
fraudulent  transferee  was  not  guilty 
of   laches,   where   action    was   brought 

[§  4357.   (§  3763.)  Repealed  by  Acts   1910,  p.   121.     See  §  4357    (a) 
and  note.] 

14V100     (3)     (86 


Mortgage:    Judgements    on    foreclosure 
of  mortgages  are  not  within  dormant 


judgment    statute. 
S.   E.   241). 
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§  4357  (a).  Dormancy  of  judgments.  [Any  judgment  hereafter  ren- 
dered in  this  State  shall  become  dormant  and  shall  not  be  enforced,  if 
seven  years  elapse  before  execution  is  issued  thereon  and  entered  on  the 
general  execution  docket  of  the  county  wherein  such  judgment  is  ren- 
dered. Such  judgment  shall  likewise  become  dormant  if  seven  years 
shall  elapse  at  any  time  after  said  execution  is  issued  thereon  without  an 
entry  on  the  execution  by  an  officer  authorized  to  execute  and  return  the 
same,  and  such  entry  recorded  on  said  docket,  [and  a  second  record  of 
said  entry  shall  be  made  on  the  general  execution  docket  of  the  date  said 
return  is  filed,  in  addition  to  the  entry  which  is  made  on  the  docket  of  the 
date  that  the  execution  was  originally  entered;  provided,  however,  that 
no  second  record  need  be  made  on  the  general  execution  docket  if  the  date 
that  the  entry  is  filed  is  less  than  seven  years  from  the  date  of  the  execu- 
tion;] (a)  with  the  date  of  such  record  entered  by  the  clerk.  It  shall  not 
hereafter  be  necessary  in  order  to  prevent  such  dormancy  that  such  entry 
be  recorded,  or  such  execution  entered  on  any  other  [dockets.]  (a)  Such 
judgment  may  be  revived  by  scire  facias  or  sued  on  within  three  years 
from  the  time  it  becomes  dormant.] 


Acts  1910,  p.  121.     (a)  Acts  1920,  p.  81. 

Though  the  Act  of  1910  does  not 
expressly  repeal  sections  4355-4357, 
there  seems  to  be  no  doubt  that  those 
sections  are  repealed  by  the  Act. 
They  have  therefore  been  stricken  out. 
The  requirements  of  the  new  law, 
however,  seem  to  be  the  same  as  those 
of  the  repealed  sections,  except  as  to 
the  docket  ai>on  which  entries  are  to 
be  made. 

Docket:  To  prevent  dormancy,  entry  of 
officer  authorized  to  execute  fi.  fa. 
must  be  recorded  on  execution  docket 
of  court  from  which  execution  issued, 
within  seven  years  from  rendition  of 
judgment;  and  date  when  recording 
on  docket  took  place  must  appear 
from  inspection  of  docket  itself. 
149/59,  60   (2)   (99  8.  E.  31). 

Entry  on  back  of  fl.  fa.,  "Entered  on 
the  general  execution  docket,  page 
164,  this  28  day  of  Sept.,  1907,"  was 
not  a  sufficient  compliance  with  sec- 
tions 4355  and  4357  to  prevent  dor- 
mancy of  execution  after  expiration 
of  seven  years  from  date  of  rendi- 
tion of  judgment.  140/651  (79  8.  E. 
568). 

Justice's  court  fl.   fa.,  kept  in  life 


by  proper  entries  of  levying  officer 
in  county  in  which  judgment  was  ob- 
tained and  fi.  fa.  was  issued,  and 
afterwards  "backed"  by  justice  of 
peace  in  another  county  for  purpose 
of  levy,  and  levied  on  land  in  county 
where  it  was  "backed,"  it  is  not 
dormant  for  reason  that  previous 
entries  on  fi.  fa.  were  made  prior  to 
its  being  "backed."  147/14  (1)  (92 
8.  E.  647). 

Mortgage:  While,  so  far  as  a  judgment 
of  foreclosure  may  purport  to  be  a 
general  personal  judgment,  it  is  dor- 
mant because  of  failure  to  issue  exe- 
cution in  terms  of  statute  relating  to 
dormancy,  it  is  valid  and  enforceable 
as  a  decree  foreclosing  mortgage. 
140/249   (1)    (78  8.  E.  848). 

Bevlve  Judgment:  Bona  fide  attempt  to 
enforce  dormant  execution,  except  by 
scire  facias  or  suit  commenced  within 
time  prescribed,  was  unavailing  to 
revive  it.  149/59,  60  (3)  (99  S.  E. 
31). 

Time:  This  section  has  no  application  to 
a  judgment  rendered  in  1900.  149/59, 
60   (1)    (99  8.  E.  31). 
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§  4358.  (§  3764.)  Motions  to  set  aside  judgments  and  decrees,  made 
when. 


Applied.     17  App.  517   (87  S.  E.  770). 

Appearance  term:  Judgment  entered  up 
at  appearance  term  of  city  court  of 
Quitman,  valid  plea  having  been  filed 
and  jury  trial  demanded  at  or  before 
call  or  appearance  docket,  was  void- 
able and  could  be  set  aside  on  motion 
timely  made  at  next  term  of  court. 
21   App.   594,   598    (94   S.   E.   831). 

Intenrenors:  Where  decree  in  receiver- 
ship proceedings  against  company  es- 
tablished certain  claims,  and  property 
was  sold,  intervenors  who  three  years 
thereafter  elected  to  follow  proceeds 
of  sale  were  not  entitled  to  attack  de- 
cree on  grounds  which  might  have  been 
pleaded  by  company.  147/527  (94  S.  E. 
1003). 

§  4359.  (§  3765.)  On  specialties. 

Administrator's  bond:  Equitable  action 
brought  in  1917  upon  administrator's 
bond,  against  sureties  alone,  in  which 
petition  alleged  that  married  woman 
died  intestate,  leaving  her  husband 
sole  heir  at  law,  that  in  1885  admin- 
istrator was  appointed,  who  gave  bond 
with  two  sureties,  that  in  1887  admin- 
istrator sold  certain  land,  proceeds 
from  which  were  never  reported  or 
paid  over  to  the  heir,  that  the  admin- 
istrator died  and  there  was  no  ad- 
ministration upon  his  estate,  that  the 
administrator  came  into  possession  of 
such  money,  was  barred  by  limita- 
tions.    148/307    (96  S.   E.   568). 

Bill  of  lading:  Action  for  damages  for 
breach  of  contract  made  by  bill  of 
lading  is  barred  in  four  years.  264 
Fed.    355    (3). 

Bond  for  title:  Action  for  damages  for 
breach  of  bond  for  title,  being  de- 
mand founded  on  sealed  instrument,  is 
not  barred  until  twenty  years  after 
breach.    20  App.  309  (1)'  (93  S.  E.  70). 

Indemnity:  Petition  in  action  on  bond 
under  seal  was  not  demurrable, 
though  defendant  may  have  collected 
accounts  covered  by  bond  more  than 
five  years  prior  to  suit.  16  App.  693 
(1)    (85  S.  E.  970). 

Bond  here  stipulating  that  princi- 
]m\  would  pay  over  amount  of  notes 
collected,    demurred      to    so    much    of 


Term  time:  Where  it  does  not  affirma- 
tively appear  on  face  of  motion  to  set 
aside  default  judgment,  or  from  evi- 
dence submitted  on  hearing,  that  mo- 
tion was  made  in  term  time,  it  should 
be  dismissed;  order  of  court  overrul- 
ing motion  will  be  construed  as  a 
dismissal.  24  App.  407  (100  S.  E. 
755). 

Vacation:  Where  motion  to  set  aside 
judgment  was  presented  to  judge  of 
superior  court  at  chambers,  and  bill 
of  exceptions  recites  that  it  was  made 
in  vacation  after  court  had  adjourned, 
proceeding  was  nullity,  and  judge  had 
no  authority  to  entertain  motion.  20 
App.   617    (93  .S.   E.   218). 


answer  as  set  up  statute  of  limitations 
which  had  run  against  notes  was 
properly  sustained.  Id.  693  (2). 
Sealed  instrument:  Contract  in  writing, 
not  reciting  that  it  was  under  seal, 
was  not  a  sealed  instrument,  although 
after  the  signatures  were  written  the 
letters  "L.  S. "  inclosed  in  brackets. 
144/33   (1)    (86  S.   E.   242). 

Printed  "L.  S."  following  signa- 
ture is  sufficient  mark.  18  App.  450, 
451    (6)    (89  S.   E.   587). 

Where  note  and  mortgage  to  secure 
it  appear  upon  same  paper,  and  at  end 
of  note  are  words,  "Witness  our 
hands  and  seals,"  and  on  same  line  a 
signature  of  one  maker,  followed  by 
word  *'Seal,"  and  under  that  a  sig- 
nature of  other  maker  similarly  fol- 
lowed, and  to  left  of  signatures  of 
makers  and  directly  under  words  first 
above  quoted  appear  simply  signa- 
tures of  two  other  persons  and  mort- 
gage ends  in  same  form  and  with 
same  signature  as  note,  except  that 
signatures  other  than  those  of  makers 
clearly  appear  as  subscribing  wit- 
nesses, both  note  and  mortgage  are 
sealed  instruments,  and  action  there- 
on would  not  be  stale  until  expiration 
of  twenty  years  after  right  of  action 
accrued.  21  App.  741,  742  (6-c)  (95 
S.  E.  19). 
Sheriff's  bond:  Suit  for  breach  of  sher- 
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iff*8  official  bond,  if  brought  within 
twenty  years  from  breach,  is  not 
barred,  though  action  against  sheriff 
alone  not  on  the  bond,  might  be 
barred.  143/497,  498  (3)  (85  8.  E. 
742);  144/471,  472   (2)   (87  8.  E.  390). 

§  4360.  (§  3766.)  Statutory  rights. 

Cited.  143/497,  506   (85  S.  E.  742). 

Divorce:  While  lapse  of  time  between 
occurrence  of  ground  for  divorce  and 
application  therefor  may  be  consid- 
ered by  jury,  and,  if  not  satisfacto- 
rily explained,  may  be  good  ground 
for  refusing  divorce,  yet  statute  of 
limitations  does  not  apply  to  bar  such 
action.     149/693  (1)   (101  S.  E.  806). 

Freight  charges:  Since  no  limitation  of 
time  for  bringing  of  actions  by  car- 
riers for  collection  of  freight  charges 
in  interstate  shipments  is  prescribed 
by  act  of  Congress,  statute  of  limi- 
tations of  particular  State  must  gov- 
ern and  control  in  such  cases;  and 
since  liability  of  shipper  or  consignee 

§  4361.  (§  3767.)  Simple  contracts. 

Bill  of  lading:  Action  for  damages  for 
breach  of  contract  made  by  bill  of 
lading  is  barred  in  four  years.  264 
Fed.  355  (3). 

Bill  of  lading  issued  by  common 
carrier  is  a  contract  in  writing,  within 
meaning  of  this  section,  and  is  bind- 
ing upon  carrier  and  shipper,  and  also 
upon  consignee,  or  the  order-notify 
consignee,  where  he  purchases  the  bill 
of  lading,  makes  no  objection  to  its 
provisions,  presents  it  to  carrier,  and 
obtains  possession  of  goods  shipped; 
provisions  of  section  4362  do  not  ap- 
ply and  he  is  bound  by  written  con- 
tract as  evidenced  by  bill  of  lading, 
although  not  signed  bj*  him.  19  App. 
100    (90  S.  E.   1041).  ' 

While  bill  of  lading  issued  by  com- 
mon carrier  is  a  contract  in  writing 
within  meaning  of  this  section,  and 
as  such  is  binding  upon  both  carrier 
and  shipper,  and  upon  consignee  as 
well,  when  latter  ratifies  its  provisions 
by  taking  possession  of  goods  shipped, 
still,  where  action  by  carrier  against 
consignee  for  freight,  storage,  and  de- 


Action  on  sheriff's  bond  under  seal 
instituted  within  twenty  years  from 
alleged  breach  thereof  not  barred  by 
statute  of  limitations.  23  App.  56 
(2)    (97  S.  E.  457). 


for  such  charges  arises  by  virtue  of 
an  expressed  or  implied  promise  to 
pay,  and  not  merely  by  operation  of 
law,  this  section  is  not  applicable.  22 
App.  595   (1)    (96  S.  E.  710). 

Mileage  books:  Bailroad  company's 
claim  for  price  of  mileage  books 
bought  on  account  was  not  statutory 
liability.  17  App.  349  (1)  (86  8.  E. 
939). 

Stockholder:  Action  to  enforce  statutory 
liability  of  stockholder  of  insolvent 
corporation  may  be  brought  at  any 
time  within  twenty  years  after  right 
of  action  accrues.  148/663  (5)  (98 
S.  E.  86). 


murrage  is  shown  to  have  been  com- 
menced more  than  four  years  after 
refusal  of  shipment  by  consignee, 
suit  is  barred  under  provisions  of  sec- 
tion 4362.  22  App.  595  (2)  (96  S.  E. 
710). 

Freight  charges:  Suit  by  common  car- 
rier against  order-notify  consignee,  to 
recover  undercharge  of  freight  due  on 
interstate  shipment,  contract  sued 
upon  being  evidenced  by  bill  of  lading 
issued  by  initial  carrier,  signed  by 
shipper,  and  purchased  by  defendant, 
who  made  no  objection  to  it,  and  who 
secured  goods  shipped  by  presenting 
bill  of  lading  to  terminal  carrier,  is 
not  barred  because  not  brought  with- 
in four  years  from  accrual  of  right 
of  action.  19  App.  100  (90  S.  E. 
1041). 

Series  of  notes:  Where  each  of  a  series 
of  notes  maturing  at  successive 
monthly  intervals  provides  that  if  any 
two  of  said  notes  become  due  and  re- 
main unpaid  at  any  one  time,  then 
the  remaining  unpaid  notes  shall  be 
considered  as  due,  the  default  in  pay- 
ment   of    two    notes,    which    had    ma- 
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tared  did  not  entitle  holder  to  bring 
suit  on  notes  not  yet  matured,  and 
which  had  been  transferred  without 
indorsement.    140/274  (78  S.  E.  1003). 

§  4362.  (§  3768.)  Open  accounts. 

Cited.  143/497,  506  (85  S.  E.  742). 
Stated.     145/601   (1)    (89  S.  E.  680). 

Bank:  Statute  of  limitations  would  be- 
gin to  run  against  certificate  of  de- 
posit made  returnable  "to  order  of 
administrator,  12  months  after  date, 
on  return  of  certificate,  properly  en- 
dorsed, with  interest  at  the  rate  of  six 
per  cent  per  annum.  Interest  will 
cease  at  maturity,"  only  from  date  it 
was  returned  to  bank  properly  en- 
dorsed and  payment  thereof  was  ac- 
tually demanded  and  refused.  145/508 
(2)    (89  8.  E.  516). 

Bankruptcy:  This  section  does  not  ap- 
ply to  action  by  trustee  in  bankruptcy 
against  transferee  for  value  of  goods 
received  from  bankrupt  in  payment 
of  preexisting  debt  lees  than  four 
months  prior  to  filing  of  petition  in 
bankruptcy.  140/585  (1)  (79  S.  E. 
470). 

Bill  of  lading:  Action  for  damages  for 
breach  of  contract  made  by  bill  of. 
lading  is  barred  in  four  years.  264 
Fed.  355  (3). 

Bill  of  lading  issued  by  common 
carrier  is  contract  in  writing  within 
meaning  of  section  4361,  and  is  bind- 
ing upon  carrier  and  shipper,  and  also 
upon  consignee,  or  order-notify  con- 
signee, where  he  purchases  bill  of 
lading,  makes  no  objection  to  its  pro- 
visions, presents  it  to  carrier,  and 
obtains  possession  of  goods  shipped; 
provisions  of  this  section  do  not  apply 
and  he  is  bound  by  written  contract 
as  evidenced  by  bill  of  lading,  al- 
though not  signed  by  him.  19  App. 
100  (90  S.  E.  1041). 

While  bill  of  lading  issued  by  com- 
mon carrier  is  a  contract  in  writing 
'  within  meaning  of  section  4361,  and 
as  such  is  binding  upon  both  carrier 
and  shipper,  and  upon  consignee  as 
well,  when  latter  ratifies  its  pro- 
visions by  taking  possession  of  goods 
shipped,  still,  where  action  by  carrier 
against  consignee  for  freight,  storage, 
and  demurrage  is  shown  to  have  been 
commenced  more  than  four  years  after 


Warranty:  Action  for  breach  of  im- 
plied warrant  in  simple  written  eon- 
tract  is  governed  by  this  section. 
145/761    (3)    (89  S.  E.  1075). 


refusal  of  shipment  by  consignee,  suit 
is  barred  by  this  section.  22  App. 
595   (2)    (96*8.  E.   710). 

Federal  court:  Under  this  section  and 
section  4381,  suit  in  State  court,  with- 
out dismissal,  might  be  renewed  in 
Federal  court  within  limitation  pe- 
riod.     224    Fed.    810    (4). 

Freight  charges:  Suit  by  common  car- 
rier against  order-notify  consignee, 
to  recover  undercharge  of  freight  due 
on  interstate  shipment,  contract  sued 
upon  being  evidenced  by  bill  of  lad- 
ing issued  by  initial  carrier,  signed 
by  shipper,  and  purchased  by  defend- 
ant, who  made  no  objection  to  it, 
and  who  secured  goods  shipped  by 
presenting  bill  of  lading  to  terminal 
carrier,  is  not  barred  because  not 
brought  within  four  years  from  ac- 
crual of  right  of  action.  19  App.  100 
(90  S.  E.  1041). 

Last  Item:  Where  suit  was  brought  on 
May  21,  1913,  on  open  account  last 
item  of  which  bore  date  May  21,  1909, 
and  this  appeared  on  face  of  plead- 
ings, error  to  overrule  demurrer. 
145/601    (4)    (89  S.  E.  680). 

Mileage  books:  Railway  company's  ac- 
tion for  price  of  mileage  books  sold 
on  account  was  barred  by  limitations 
when  not  brought  within  four  years 
after  accrual  of  right  of  action.  17 
App.  349  (1)    (86  S.  E.  939). 

Under  Rev.  St.  U.  8.  $  721  (U.  8. 
Comp.  St.  1913,  §  1538),  statute  of 
limitations  of  particular  State  where 
action  is  brought  controls  in  respect 
to  right  of  action  for  price  of  mileage 
books  for  both  intrastate  and  inter- 
state transportation.       Id.  349  (2). 

Petition  in  action  for  price  of 
mileage  books  sold  during  several 
successive  years  was  barred  by  limi- 
tations where  last  book  was  sold 
April  13,  1910,  and  suit  was  brought 
in   1914.     Id.     349    (3). 

Will:  Question  as  to  statute  of  limita- 
tions in  action  against  administrator 
for  services  rendered  by  plaintiff  to 
decedent   over   a   period    of    35   years 
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was  met  by  charge  of  court,  which 
limited  recovery  to  four  years  next 
preceding  death  of  decedent,  and  by 
the  verdict,  which  was  "for  $400  per 
year  for  four  years  or  for  $1,600." 
18  App.  730,  731  (2)  (90  S.  E.  488). 
Cause  of  action  based  upon  breach 

§  4363.  (§  3769.)  Mutual  accounts. 

Cited.     22  App.  79,  81  (95  8.  E.  375). 

Oonrse  of  dealing:  A  mutual  account 
such  as  will  prevent  limitation  from 
running  is  one  based  on  a  course  of 
dealing  where  each  party  has  given 
credit  to  the  .other  on  the  faith  of  the 
indebtedness.  13  App.  793,  796  (80 
8.  E.  42). 

Jury:  Whether  or  not  an  account  is  a 
mutual  one  is  a  question  of  fact.  13 
App.  793   (2)    (80  8.  E.  42). 

Mutual  account:  8tatute  of  limitations 
does  not  apply  to  suit  on  mutual  ac- 
count.    18  App.  601  (89  8.  E.  1091). 

Where  claim  as  originally  made  did 
not  entirely  fail  to  set  forth  cause  of 
action,  but,  in  absence  of  additional 
averments,  plaintiff's  remedy  was 
merely  unavailable  when  properly  ob- 
jected to  it  was  not  improper  to  al- 
low details  and  circumstances  of  par- 
ticular transactions  to  be  amplified  or 
varied  by  amendment,  so  as  to  show 
mutuality  of  account  such  as  would 
prevent  bar  of  limitations  from  at- 
taching, especially  where  bill  of  par- 
ticulars might  reasonably  indicate 
that  such  was  original  design  of 
pleader.  23  App.  644  (3)  (99  8.  E. 
228). 

Where  almost  all  of  claim  entered 
for  items  owing  on  account  was  sub- 
ject to  demurrer  on  ground  that  such 

§  4365.  (§  3771.)  Certiorari. 

Bond  and  security  and  certificate  as  to 
payment  of  costs,  which  are  prere- 
quisite to  issuance  of  writ  of  certi- 
orari, where  no  pauper's  affidavit  is 
supplied  in  lieu  thereof,  may  be  exe- 
cuted or  obtained  at  any  time  within 
three  months  from  date  of  judgment 
complained  of,  and  beltore  duly  sanc- 
tioned petition  for  certiorari  is  pre- 
sented to  clerk  of  superior  court  in 
order  that  writ  or  certiorari  may  issue 
thereon.  21  App.  389  (2)  (94  8.  E. 
606). 


of  contract,  made  by  decedent,  to 
compensate  plaintiff,  by  a  legacy  in 
her  will,  for  services  rendered  to  her 
in  her  lifetime,  arose  at  the  death  of 
decedent.  21  App.  820  (1)  (95  8.  E. 
313). 


items  appeared  to  be  barred  under 
statute  of  limitations,  such  defect  was 
cured  by  amendment  setting  up  such 
claim  under  separate  and  distinct 
count,  wherein  additional  facts  were 
alleged,  showing  that  account  was 
mutual  one,  being  based  upon  course 
of  mutual  dealings  between  the  par- 
ties, wherein  each  had  extended  credit 
to  the  other  on  faith  of  indebtedness 
owing  on  both  sides.  23  App.  644  (3) 
(99   8.   E.   228). 

Even  if  under  original  petition 
specified  dates  of  different  items 
would  have  to  give  way  to  statements 
as  made  in  different  portions  of  pe- 
tition, still  judge  might  allow  amend- 
ment striking  one  of  such  statements, 
so  that  its  only  remaining  effect  would 
be  that  such  stricken  statement  could 
be  taken  and  considered  by  jury 
along  with  other  evidence  in  case 
as  admission  made  under  original 
pleadings.  23  App.  644,  645  (4)  (99 
8.  E.  228). 
Petition  in  action  on  account  held  here 
to  present  such  a  case  of  mutual 
dealings  as  would  relieve  from  the 
bar  of  limitations,  where  it  stated 
that  there  was  a  mutual  extension 
of  credit.  13  App.  793  (1)  (80  8.  E. 
42). 


Compute  time:  Where  judgment  was 
rendered  on  March  18th,  petition  for 
certiorari  filed  on  June  18th  was  not 
in    time.      142/659    (83    8.    E.    519). 

Filing:  Application  for  writ  of  certio- 
rari was  filed  in  time  where  judg- 
ment complained  of  was  dated  No- 
vember 19th,  and  writ  was  sanctioned 
November  29th,  and  filed  January 
2nd  with  clerk  of  superior  court. 
143/572   (1)    (85  8.  E.  760). 

Where   one  obtains  sanction   of   pe- 
tition for  certiorari  within  time  fixed 
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by  law,  he  may  present  petition  for 
filing  to  clerk  of  superior  court  at 
any  time  within  three  months  from 
date  of  judgment  complained  of;  when 
petition  is  so  filed  more  than  20  days 
before  next  term  of  that  court,  writ 
should  be  made  returnable  to  that 
term;  but  plaintiff  in  certiorari  is 
not  required  to  present  petition  for 
filing   within    less   than    three    months 

§  4366.  (§  3772.)  Suite  against  executors,  administrators,  etc. 


from  date  of  judgment,  merely  be- 
cause term  of  superior  court  would 
otherwise  intervene  between  time  when 
l>etition  is  sanctioned  and  term  to 
which  writ  is  of  necessity  made  re- 
turnable by  clerk,  because  filed  too 
late  for  term  next  succeeding  the 
sanction.  21  App.  389  (1)  (94  S.  E. 
606). 


Applied.     147/494  (2)   (94  S.  E.  766). 
Cited.   143/497,  506    (85  S.  E.  742). 

Constructive  trusts:  Where  husband 
who  invested  wife*s  separate  estate 
recognized  it  as  trust  for  her  so  long 
as  she  lived,  and  after  her  death  for 
use  of  her  heirs  at  law  so  long  as  he 
lived,  limitations  as  against  demand 
for  accounting  would  not  be  applica- 
ble, but  where  husband's  administra- 
tor attempted  to  administer  all  prop- 
erty left  by  his  intestate,  limitations 
would  begin  to  run  in  favor  of  the 
administrator,  and  suit  for  account- 
ing commenced  against  administra- 
tor more  than  ten  years  thereafter 
would  be  barred.  147/235  (2)  (93 
S.   E.   411). 

Incorporeal  interest:  Covenant  to  open 
and  construct  public  street  and  side- 
walks in  manner  beneficial  to  cove- 
nantee, amounted  to  agreement  to 
confer  upon  covenantee  incorporeal 
interest  in  the  land;  and  where  based 
upon  adequate  consideration,  certain 
and  fair  and  capable  of  being  per- 
formed, specific  performance  will  be 
decreed.     145/594   (2)    (89  S.  E.  693). 

Opening  street:  Allegations  of  peti- 
tion here  to  compel  opening  and  con- 
struction of  public  street  and  side- 
walks through  lands  of  covenantors, 
sufficiently  alleged  consent  of  city  to 
establishment  of  street.  145/594  (2-a) 
(89  S.  E.  693). 

Parties:  Where  non-resident  corpora- 
tion accepted,  for  another  corpora- 
tion,    which     had      really     purchased 


land  without  having  taken  deed  in 
its  own  name,  deed  reciting  covenant, 
and  both  corporations  execute  an- 
other deed  in  which  the  real  pur- 
chaser and  the  last  grantee  assume 
the  covenant,  specific  performance 
will  be  compelled  against  the  last  two 
corporations.  145/594  (1)  (89  S.  E. 
693). 

Repudiation:  Action  to  set  aside  pur- 
chase of  land  by  administrator  at  his 
own  sale  was  barred  by  laches  as  to 
person  sui  juris  when  not  brought 
for  more  than  7  years  after  the  sale 
and  the  time  when  such  persons  be- 
come of  age.  141/387  (81  8.  E.  129). 
Such  action  was  not  barred  by 
laches  as  to  a  person  who  became 
of  age  within  less  than  7  years  be- 
fore commencement  of  the  action, 
though  brought  more  than.  7  years 
after  sale.     Id. 

Time:  Equitable  action  brought  in  1917 
upon  administrator's  bond,  against 
sureties  alone,  in  which  petition  al- 
leged that  married  woman  died  intes- 
tate, leaving  her  husband  as  sole  heir 
at  law,  that  in  1885  administrator  was 
api>ointed,  who  gave  bond  with  two 
sureties,  that  in  1887  administrator 
sold  certain  land,  proceeds  from  which 
were  never  reported  or  paid  over  to 
the  heir,  that  the  administrator  died 
and  there  was  no  administration  upon 
his  estate,  that  the  administrator 
came  into  possession  of  such  money, 
was  barred  by  limitations.  148/307 
(96   S.   E.   568). 


§  4368.  (§  3774.)  Other  actions  ex  contractu. 


Bankruptcy:  This  section  does  not  ap- 
ply to  action  by  trustee  in  bankruptcy 
against  transferee  for  value  of  goods 
received   from    bankrupt    in    payment 


of    preexisting    debt    less  than     four 

months   prior   to   filing   of  petition   in 

bankruptcv.      140/585    (1)  (79    S.    E. 
470). 
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Bill  of  lading:  Action  for  damages  for 
breach  of  contract  made  by  bill  of 
lading  is  barred  in  four  years.  264 
Fed.  355  (3). 

Fidaciary  funds:  Where  attorney  in 
fact  appointed  by  executrix  in  col- 
lusion with  bank  in  which  decedent 
had  deposited  moneys,  fraudulently 
withdrew  such  funds  and  paid  them 
out  either  to  bank  or  upon  his  own 
debts,  claim  of  estate  against  attor- 
ney and  bank  is  subject  to  applica- 
tion   of    statute    of    limitations,      and 


will  be  barred  after  four  years. 
145/376  (1)  (89  S.  E.  337). 
Mileage  books:  Railway  company's  ac- 
tion for  price  of  mileage  books  sold 
on  account  was  barred  by  limita- 
tions when  not  brought  within  four 
years  after  accrual  of  right  of  action. 
17  App.  349   (1)    (86  S.  E.  939). 

Petition  in  action  for  price  of 
mileage  books  sold  during  several 
successive  years  was  barred  by  limi- 
tations where  last  book  was  sold 
April  13,  1910,  and  suit  was  brought 
in   1914.     Id.   349    (3). 


§  4369.  (§  3775.)  Limitations  in  equity. 


Knowledge:  It  appearing  that  a  deed 
was  recorded  in  1896,  the  same  year 
that  it  was  executed,  by  the  adminis- 
trator of  deceased  grantor,  who  was 
then  clerk  of  the  superior  court,  and 
that  one  of  the  grantors'  heirs  was 
a  witness  to  it,  there  was  not  such 
lack  of  knowledge  on  the  part  of  the 
grantor's  heirs  as  to  save  an  action 
brought  in  1910  to  cancel  such  deed 
from  being  too  late.  140/739  (2)  (79 
S.  E.  782). 

Legal  actions:  Equitable  doctrine  as  to 
stale  demands  has  no  application 
where  action  is  legal  one  and  period 
fixed  by  stafute  of  limitations  for  as- 
sertion of  claim  has  not  expired.  20 
App.  309  (2)    (93  S.  E.  70). 

Mental  incapacity:  Suit  brought  in 
1910  by  heirs  of  grantor  who  died  in 
April  of  1897,  to  set  aside  deed  exe- 
cuted in  January  1896,  on  ground  of 
lack  of  mental  capacity,  properly 
dismissed  for  laches.  140/739  (1)  (79 
S.  E.  782). 

Mortgage:  Plaintiff  was  not  estopped 
from  enforcing  mortgage  fi.  fa.  on  ac- 
count of  laches  and  lapse  of  time, 
where  he  did  not  seek  any  affirma- 
tive equitable  relief  and  fi.  fa.  was  not 
barred  by  limitations.  144/100  (4) 
(86  S.  E.  241). 

§  4370.  (§  3776.)  Suits  by  informers. 

Bailroad  company:  Statute  of  limita- 
tions applicable  to  suit  under  section 
2755  to  recover  penalty  for  failure  to 
sell    tickets    of    connecting     road     at 


Second  mortgagees  of  the  Selma, 
Rome  &  Dalton  Bailroad  Company  are 
estopped  from  foreclosing  their  mort- 
gage in  equity,  because  by  the  lapse 
of  time  and  their  laches  it  would  be 
inequitable  to  allow  them  to  enforce 
the  legal  rights  claimed  by  them. 
149/434,  435   (100  S.  E.  380). 

Partnership:  Surviving  partner  here  in 
action  by  heirs  and  legatees  of  de- 
ceased partner  for  accounting  was 
not  deprived  of  right  to  extra  com- 
pensation for  services  because  of 
statute  of  limitation.  147/178,  179 
(2-b)    (93  S.  E.  289). 

Specific  performance:  Action  for  spe- 
cific performance  commenced  Jan- 
uary 3,  1913,  was  not  barred  by 
laches,  covenantors  having  refused 
l)erformance  subsequent  to  February 
1,  1908,  in  absence  of  showing  that 
on  account  of  lapse  of  time  it  would 
be  inequitable  to  allow  plaintiff  to 
enforce  his  rights.  145/594  (3)  (89 
S.    E.    693). 

Where,  in  suit  for  specific  perform- 
ance against  administrator  of  dece- 
dent, date  of  death  of  decedent  was 
not  alleged,  it  can  not  be  held  on 
demurrer  that  plaintiff  was  barred  by 
laches.     147/50,  52  (6)   (92  S.  E.  872). 


rate  fixed  by  railroad  commission  is 
that  provided  by  this  section.  142/94 
(1)    (82  S.  E.  499). 
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§  4373.  (§  3778.)  Suits  to  recover  trust  property  sold  without  proper 
authority,  when  brought. 


Bankmptcy  act  of  1898,  conferring  on 
trustees  in  bankruptcy  right  to  insti- 
tute certain  actions,  fixed    a    statute 


of  limitations  applicable  to  such  cases. 
140/585  (2)    (79  8.  E.  470). 


General  Note  on  Limitations. 


Amendment:  Where  in  an  action  by 
railroad  employee  for  personal  in- 
juries plaintik  was  permitted  to  amend 
his  i)etition  to  state  that  defendant 
such  amendment  related  back  to  the 
institution  of  the  suit.  141/350  (3) 
(80  8.  E.  997). 

Disallowance  of  amendment  setting 
up  plea  that  plaintiff's  action  was 
barred  by  limitations  was  error, 
where  such  plea  was  not  dilatory. 
17  App.  665  (2)  (87  8.  E.  1096). 

Bankruptcy:  Where  cause  of  action  was 
barred  when  bankruptcy  was  adjudi- 
cated, the  trustee  in  bankruptcy,  rel- 
atively to  interposition  of  the  bar  of 
the  statute  of  limitations,  stands  in 
no  better  shoes  than  the  bankrupt, 
and  suit  by  him  is  barred.  149/701 
(2)  (101  8.  E.  803,  44  A.  B.  Bep.  617). 

ExtlngnlBliment  of  debt:  A  debt,  al- 
though action  to  recover  it  may  be 
barred  by  statute  of  limitations,  is 
not  extinguished.  145/810  (1)  (89 
8.    E.    1083). 

Homestead:  8tatute  of  limitations  did 
not  run  against  fi.  fa.  during  life  of 
homestead.  144/100  (3)  (86  8.  E. 
241). 

Pleadings:  Where  demands  sought  to 
be   asserted   did   not  expressly  appear 


to  be  barred,  pleadings  must  be  con- 
strued most  strongly  against  pleader. 
140/71    (78  8.  E.  423). 

Plea  that  debt  is  barred  by  limita- 
tions is  personal  plea,  and  can  not  be 
taken  advantage  of  by  third  person. 
15  App.  249  (3)    (82  8.  E.  941). 

Where  pleadings  on  their  face  show 
that  suit  is  barred  by  statute  of  lim- 
itations, defendant  can  take  advan- 
tage of  statute  by  demurrer;  but  de- 
murrer must  expressly  set  out  reliance 
on  the  statute;  its  aid  cannot  be  in- 
voked by  general  demurrer  that  no 
cause  of  action  is  set  out  or  that  none 
is  stated  which  can  be  enforced  against 
defendant.    146/59  (1)  (90  8.  E.  474). 

General  demurrer  on  ground  that  it 
afiirmatively  appears  from  allegations 
in  petition  that  plaintiff  can  not  le- 
gally enforce  her  claim  for  damages 
against  defendant  is  insufficient  to 
raise  defense  that  action  is  barred 
by  Umitations.  146/59  (2)  (90  8.  E. 
474). 

Bemedfes:  The  limitation  laws  (except 
certain  provisions  of  the  special  act 
of  1869)  act  only  upon  remedies  and 
do  not  extinguish  rights.  23  App.  644, 
645   (4)    (99  8.  E.  228). 


SECTION  2. 
Exceptions  and  Disabilities. 


4374.  (§  3779.)  Persons  excepted. 


Divorce:  Where  suit  for  divorce  was 
brought  within  one  month  after  stat- 
ute of  limitations  had  run,  testi- 
mony that  defendant  was  paroled 
from  asylum  in  custody  of  brother 
on  condition  that  he  should  not  be 
allowed  to  go  to  home  where  his 
wife  was  living  for  90  days,  which 
had     not     exjnred     when     suit     was 


brought,  was  relevant.  145/541  (1) 
(89  8.  E.  517). 
Imprisoned  person:  Criminal  act  of  mak- 
er of  note,  followed  by  his  legal  im- 
prisonment, did  not  postpone  payee's 
right  to  commence  and  prosecute  his 
suit  upon  the  note;  plaintiff  was  un- 
fettered and  could  have  sued,  and 
proper    venue    for    suit    remained    in 
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county  of  defendant's  residence  at 
time  of  arrest  and  conviction.  19 
App.  549  (1)   (91  S.  E.  918). 

Informer's  action:  This  section  has  no 
application  to  suit  by  informer  to 
recover  penalties;  and  the  statute  of 
limitations  applicable  to  actions  of 
that  character  is  not  suspended  sq  as 
to  allow  infant  the  same  time,  after 
becoming  of  age,  to  bring  such  a 
suit  as  is  prescribed  .for  other  per- 
sons, before  bar  of  the  statute  will 
attach.     142/94  (2)   (82  S.  E.  499). 

Insane  person,  who  is  such  when  cause 
of  action  accrues,  shall  be  entitled  to 
same  time  to  bring  action  after  dis- 
ability is  removed  as  is  prescribed  for 


other  persons,  who  are  under  disabil- 
ity. 149/548  (3)  (101  S.  E.  124). 
Minority:  Petition  here  by  guardian 
in  behalf  of  minor  wards,  alleged  to 
be  heirs  at  law,  to  set  aside  appoint- 
ment of  administrator  and  to  revoke 
his  letters  was  not  barred  by  limita- 
tion. 145/405,  406,  (3)  (89  S.  E.  364). 
Where  remaindermen  under  trust 
deed,  except  plaintiffs  in  error,  at- 
tained their  majority  more  than  seven 
years  prior  to  filing  of  suit  against 
purchaser  at  alleged  unauthorized 
sale  by  trustee,  only  plaintiffs  in  er- 
ror brought  action  in  time.  147/5, 
6  (5)   (92  S.  E.  514). 


§  4375.  (§  3780.)  Disabilities  occurring  after  accrual  of  right. 

149/151    (1)     (99    S.    E. 


Infant:  Action  here  by  minor  remain- 
derman to  reform  deed  and  recover 
land    was    not    barred   by    statute    of 


limitations. 
376). 


§  4377.  (§  3782.)  Creditors  of  unrepresented  estates. 


Partnership:  Suit  brought  in  1913  by 
administrator  of  deceased  partner 
against  executor  of  other  partner 
for  half  interest  in  land  and  mesne 
profits  was  not  barred,  where  firm 
took  possession  in  1883  and  remained 
joint  owners  until  one  died  in  1899, 
after  which  other  kept  possession, 
promising  until  his  death  in  1910  that 


he   would   settle   with    deceased   part- 
ner's heirs.     143/486  (85  S.  E.  703). 

Action  for  equitable  accounting  as 
to  lands  of  which  partners,  since  de- 
ceased, were  joint  owners,  and  for 
recovery  of  interest  in  partnership 
personalty,  was  barred  after  nine 
years.     Id. 


§  4378.  (§  3783.)  Absence  from  State  of  defendant. 


AUegatlon  of  amendment  to  petition 
that  account  was  not  barred  since 
defendant  had  not  resided  in  any 
State  for  four  years  at  any  one  time 

§  4380.  (§  3785.)  Fraud. 

Actual  fraud:  In  order  to  prevent  lim- 
itation in  receipt  issued  by  express 
company  relative  to  period  for  bring- 
ing action  for  loss,  etc.,  from  at- 
taching where  suit  is  not  brought 
within  period  designated,  such  actual 
fraud  on  part  of  company  must  be 
shown  as  would  relieve  shipper  from 
compliance  from  such  requirement; 
mere  fact  that  company  neither  paid 
nor  declined  payment  of  claim,  when 
properly  made,  within  such  period  of 
limitation,  would  not  of  itself  suffice 


was  not  sufficient  to  toll  statute  of 
limitations.  143/130  (2)  (84  8.  E. 
554). 


to  do  so.  20  App.  467  (2)  (93  S.  E. 
109). 
Diligence:  No  facts  being  alleged  show- 
ing fraud  preventing  discovery  of 
plaintiff's  rights  by  use  of  slightest 
diligence,  not  error  to  dismiss  peti- 
tion.    140/71   (78  8.  E.  423). 

One  whose  action  is  founded  on 
actual  fraud  must  use  reasonable  dil- 
igence to  discover  it,  and  limitations 
will  be  tolled  only  where  such  dili- 
gence is  used.  144/26  (2)  (85  8.  E. 
1028). 
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Allegations  of  diligence  in  petition 
here  in  action  for  fraudulent  misrep- 
resentations in  sale  were  insufficient 
to  excuse  nearly  six  years'  delay.    Id. 

Case  was  not  taken  out  of  statute 
of  limitations  by  allegation  of  petition, 
filed  in  May,  1916,  by  which  he 
sought  to  recover  amount  alleged  to 
be  due  him  as  balance  from  proceeds 
of  land  sales  which  in  April,  1907, 
defendants,  acting  under  written  con- 
tract between  himself  and  defendant 
corporation,  made  as  his  agents,  and 
as  to  which,  it  was  alleged,  he  dis- 
covered in  June  1913,  that  they  had 
deceived  him  by  misrepresentations  as 
to  price  and  sums  received  as  pay- 
ments. 20  App.  317  (1)  (93  S.  E. 
36). 


Divorce:  Where  plaintiff  in  divorce 
suit  fraudulently  failed  to  comply 
with  sections  5556,  5557,  his  conduct 
was  such  fraud  as  to  toll  the  statute 
of  limitations  under  provisions  of 
this  section,  and  defendant  is  entitled, 
on  petition  filed  within  statutory 
period,  to  vacation  of  judgment. 
145/481   (2)    (89  8.  8.  574). 

Promoters  of  corporation  fraudulently 
inducing  subscribers  to  take  stock 
did  not  stand  in  such  fiduciary  rela- 
tion as  to  suspend  running  of  limi- 
tations against  suit  by  stockholder. 
144/26    (3)    (85  S.   E.   1028). 

Time:  Statute,  in  action  for  damages 
from  fraud,  begins  to  run  from  time 
damage  occurs.  144/519  (1)  (87  8. 
E.    661). 


§  4381.  (§  3786.)  Nonsuit  or  dismissal. 


Cited.  17  App.  674,  675  (88  8.  E.  36). 
Stated.  17  App.  4  (1)  (86  8.  E.  277). 
Abatement:  Legal  result  of  sustaining 
plea  in  abatement  is  dismissal  within 
this  section.  17  App.  637  (1)  (87  S. 
E.    912). 

Affirmance  on  appeal:  That  plaintiff 
had  formerly  brought  suit  for  same 
cause  of  action  and  had  been  non- 
suited, which  judgment  of  nonsuit 
was  affirmed  upon  appeal  to  Court 
of  Appeals,  does  not  prevent  bring- 
ing of  suit  again  within  six  months 
from  date  of  such  affirmance. 
140/309,  310   (2)    (78  8.  E.  931). 

Appeal:  Where  bill  of  exceptions  is  not 
tendered  to  judge  until  after  time 
prescribed  for  tendering  it  for  certifi- 
cation, he  is  without  jurisdiction  to 
certify  to  it,  and  bill  dismissed  by 
reviewing  court  because  not  tendered 
in  prescribed  time  is  to  be  treated  as 
void  ab  initio;  in  such  case  judge's 
certificate  could  not  operate  to  arrest 
running  of  time  in  which,  under  this 
section,  action  may  be  renewed  after 
nonsuit  or  dismissal.  22  App.  166  (1) 
(95  8.  E.  470). 

Where  Supreme  Court  dismissed,  on 
ground  that  it  was  not  tendered  in 
prescribed  time^  bill  of  exceptions 
seeking  to  review  judgment  of  non- 
suit as  to  action  renewed  in  case  again 
taken  up,  that  bill  of  exceptions  did 
not    arrest    operation    of    statute    of 


limitations,  and  where  it  appeared 
from  plaintiff's  petition  that  second 
suit  was  brought  more  than  six  months 
after  judgment  of  nonsuit  was  ren- 
dered, and  more  than  two  years  after 
personal  injury  for  which  plaintiff 
was  suing,  court  erred  in  overruling 
defendant's  demurrer,  in  which  stat- 
ute of  limitations  was  set  up.  22  App. 
166  (2)  (95  8.  E.  740). 
Certiorari:  If  original  application  for 
writ  be  for  any  reason  void,  attempt 
to  renew  it  within  six  months  must 
be  held  to  be  ineffectual.  14  App. 
690,  691  (82  8.  E.  154). 

Petition  for  certiorari  is  within  this 
section,  and  may  be  renewed  within 
six  months  after  dismissal.  15  App. 
243    (1)    (82   8.   E.   932). 

Premature  dismissal  of  petition  for 
certiorari  is  not  ground  for  reversal, 
where  petition  which  was  in  renewal 
of  dismissed  petition,  was  filed  more 
than  six  months  after  dismissal  of 
former  petition.  17  App.  4  (2)  (86  8. 
E.  277);  18  App.  525  (1)  (89  8.  E. 
1102). 

A  first  certiorari  dismissed  for  want 
of  notice  of  sanction  was  void  ab 
initio,  and  petitioners  were  not  entitled 
to  renew  it,  and  there  was  no  error  in 
dismissing  second  certiorari  before  re- 
turn term.  18  App.  525  (2)  (89  8.  E. 
1102). 
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Codification:  Considering  original  act 
and  codification  thereof,  legal  infer- 
ence can  not  be  drawn  that  General 
Assembly  intended  to  change  law,  so 
as  to  deprive  a  plaintiff  of  right  of 
renewal  when  dismissal  results  from 
adverse  ruling  of  court.  17  App.  637, 
638  (1-d))   (87  S.  E.  912). 

Construed  liberally:  This  section  is 
remedial,  and  is  to  be  given  a  liberal 
construction.  20  App.  21  (1)  (92  S. 
E.  405). 

Copy:  If  point  be  raised  by  timely 
special  demurrer,  plaintiff  who  relies 
on  privilege  of  renewal  under  this 
section  may  be  required  to  attach  to 
his  petition  copy  of  petition  in  first 
suit,  so  that  court  may  determine,  as 
a  matter  of  law,  whether  the  two  suits 
were  for  same  cause  of  action  and 
between  same  parties,  and  whether 
first  suit  was  brought  before  bar  had 
attached,  and  in  a  court  having  juris- 
diction of  the  subject-matter.  20  App. 
101   (1)    (92  S.  E.  544). 

Death:  Where  plaintiff  dies  and  per- 
sonal representative  is  made  party, 
and  case  is  nonsuited,  personal  rep- 
resentative may  recommence  suit 
within  statutory  period.  17  App.  756 
(1)    (88   S.   E.  ^413). 

Dismissal:  Where  suit  is  voluntarily 
dismissed  without  service,  and  it  ap- 
pears that  plaintiff,  within  six  months 
thereafter,  brought  second  suit,  first 
action  did  not  constitute  pendency 
of  suit  so  as  to  preclude  running  of 
limitations.  144/613  (2)  (87  S.  E. 
1068). 

Case  renewed  within  six  months 
after  dismissal  stands  on  same  foot- 
ing with  original  case,  whether  dis- 
missal be  voluntary,  or  involuntary 
under  operation  of  adverse  ruling.  17 
App.  637    (la)    (87  S.  E.  912). 

That  plaintiff,  within  two  years 
after  accrual  of  right  of  action  for 
death  of  her  husband,  sued  in  United 
States  court,  and  voluntarily  dis- 
missed suit  more  than  two  years 
after  accrual,  and  then  within  six 
months  sued  in  city  court,  did  not 
avoid  bar  of  limitations.  17  App. 
638  (1)   (87  S.  E.  908). 

Federal  court:  Under  this  section  and 
section  4362,  suit  in  State  court, 
after  dismissal,  might  be  renewed  in 


Federal  court  within  limitation  pe- 
riod.    224  Fed.   810    (4). 

Where  resident  of  another  State 
within  four  years  after  defendant's 
repudiation  of  parol  contract  for  sale 
of  land  sued  in  State  court  and  vol- 
untarily dismissed  suit,  having  pre- 
viously begun  suit  in  Federal  court, 
though  more  than  four  years  elapsed 
between  repudiation  and  last  suit,  it 
is  continuation  of  suit  in  State  court 
tolling  limitations.  246  Fed.  236, 
237  (4);  s.  c.  158  C.  C.  A.  396. 

Where  resident  of  foreign  State 
filed  in  State  court  of  Georgia  bill 
seeking  specific  performance  of  con- 
tract to  convey  Georgia  lands  and 
then  dismissed  suit,  having  previously 
filed  suit  for  similar  relief  in  Federal 
court,  such  suit  filed  in  Federal  court 
must  be  deemed  renewal  of  original 
suit,  and  will  toll  limitations.  246 
Fed.  236,  237  (5);  s.  c.  158  C.  C.  A. 
396. 

Jurisdiction:  Where  suit  brought  within 
time  prescribed  by  statute  of  limita- 
tions, in  court  having  jurisdiction  of 
subject  matter,  is  dismissed  solely  for 
want  of  jurisdiction  of  the  person,  it 
may  be  renewed  within  six  months 
under  this  section,  which  should  be 
construed  liberally  so  as  to  allow 
renewal  where  suit  is  disposed  of  on 
any  ground  not  affecting  its  merits. 
148/90  (95  8.  E.  994);  20  App.  668  (1) 
93   S.   E.   309). 

Where  suit  against  railroad  com- 
pany for  injuries  caused  while  both 
plaintiff  and  defendant  were  engaged 
in  interstate  commerce  was  brought 
within  two  years  from  date  of  in- 
juries, and  was  dismissed  because 
court  had  no  jurisdiction  over  de- 
fendant, and  within  six  months  after 
dismissal  action  was  renewed  in  court 
having  jurisdiction,  and  by  amend- 
ment all  reference  to  interstate  com- 
merce was  stricken,  so  that  suit  for 
damages  incurred  while  plaintiff  was 
engaged  in  intrastate  commerce  alone 
remained,  court  erred  in  sustaining 
demurrer  on  ground  that  action  was 
barred  by  Federal  statute  requiring 
such  suit  to  be  brought  within  two 
years.  20  App.  668  (2)   (93  S.  E.  309). 

Parties:  Institution  of  action  against 
different  defendant  on  same  cause  of 
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action  as  that  involved  in  suit  dis- 
missed was  not  renewal  of  action 
within  this  section.  16  App.  43  (4) 
(84  8.  E.  494). 

Where  suit  against  estate  having 
more  than  one  representative  is 
abated  for  nonjoinder  of  one  or 
more  representatives,  and  within  six 
months  thereafter  is  renewed  with 
all  representatives  joined  as  defend- 
ants, second  suit  stands  as  to  limita- 
tions as  did  first  suit.  17  App  637, 
638   (2)   (87  S.  E.  912). 

Second  suit  by  plaintiff's  personal 
representative  after  nonsuit  must  be 
for  same  cause  of  action,  but  need 
not  be  against  all  former  defendants, 
unless  they  are  necessary  parties.  17 
App.  756  (2)  (88  S.  E.  413). 
Pleading:  Allegations  here  as  to  former 
suit  on  same  cause  of  action,  brought 
within  period  of  limitations,  and  dis- 
missed, and  as  to  its  renewal  and  the 


right  of  renewal,  were  not  sufficient 
to  show  that  case  came  within  this 
section.  19  App.  94  (90  S.  E.  1040). 
Service:  Where  person  was  sued  in 
county  other  than  that  of  legal  resi- 
dence or  domicile  and  sheriff's  entry 
of  service  stated  that  defendant  was 
served  by  leaving  copy  "at  his  place 
of  residence,"  and  defendant  appear- 
ed and  filed  plea  to  jurisdiction  on 
ground  of  residence  in  another  county 
and  named  sheriff  party  to  traverse  of 
entry  of  service,  and  verdict  sustained 
traverse  and  another  verdict  sustained 
plea  to  jurisdiction,  judgment  dismiss- 
ing case  for  want  of  jurisdiction,  suit 
was  such  as  prevented  statute  of 
limitations  from  running  as  against 
subsequent  suit  brought  for  same 
cause  of  action  within  six  months  in 
county  of  true  residence.  24  App. 
621   (102  S.  E.  37). 


SECTION  3. 
New  Promise. 
§  4383.  (§  3788.)  New  promise  must  be  in  writing. 


Certainty:  In  order  for  new  promise  to 
pay  to  avail,  it  must  be  for  sum 
which  is  itself  definite,  or  one  capable 
of  being  reduced  to  certainty,  and  can 
not  be  dependent  on  subsequent  agree- 
ment of  parties  or  finding  of  jury  upon 
such  an  issue.  22  App.  168  (95  S.  E. 
721). 

Conditional  promlBe:  Where  new  prom- 
ise, accompanied  by  a  condition,  is 
relied  upon  as  fixing  subsequent  date 
from  which  period  of  limitation  or 
right  of  action  shall  commence  to  run, 
promise  becomes  effectual  only  upon 
acceptance  and  compliance  with  con- 
dition accompanying  it.  22  App.  168 
(95  S.  E.  721). 

Where  plaintiff  never  accepted  offer 
as  contained  in  letters  of  defendant, 
but  declined  to  comply  with  condi- 
tion thereby  imposed,  it  could  not 
rely  upon  proposal  as  absolute  promise 
to   pay;    nor    could    general   admission 


of  indebtedness,  unsettled  in  amount, 
be  relied  upon  as  constituting  new 
promise  to  pay  particular  demand. 
22  App.  168  (95  S.  E.  721). 
Devise:  Parol  agreement  to  devise  de- 
scribed land,  on  consideration  of  cer- 
tain sum  of  money  and  value  of  cer- 
tain services  which  promisee  had  ren- 
dered promisor,  is  enforceable  at 
death  of  promisor  by  equitable  remedy 
of  specific  performance.  147/145  (2) 
(93  S.  E.  296). 

Fact  that  services  were  rendered 
in  pursuance  of  another  agreement 
which  may  have  been  too  indefinite  for 
enforcement,  and  had  been  rendered 
more  than  four  years  before  making 
of  last  contract,  would  not  render  ai» 
plicable  provisions  of  this  section. 
147/145  (2-a)  (93  S.  E.  296). 
Note:  Recovery  may  bo  had  on  note 
apparently  barred  by  limitations,  on 
proof  of  such  written  acknowledg- 
ment   of    debt    as    will    support    infer- 


Digitized  by 


Google 


1361 


EIGHTH  TITLE— CHAP.  7,  ART.  8,  SEC.  3.      §§  4384-4387 


New   promise. 


ence    of   new   promise.      14    App.    306 
(2)  (80  S.  E.  726). 

Acknowledgment  sufficient  to  pre- 
vent recovery  may  be  established  by 

.  contents  of  letter  which  does  not 
identify  note  by  specific  reference  to 
its  date.     Id. 

Extrinsic  evidence  is  admissible  to 
aid  identification  of  note  barred  by 
limitations,  as  one  referred  to  in 
writing  acknowledging  debt.    Id.' 

Writing:  Where  in  action  on  alleged  ac- 


count stated,  which  was  apparently 
barred  by  statute  of  limitations,  plain- 
tiff, in  effort  to  avoid  the  bar,  averred 
that  original  liability  was  revived  by 
a  new  promise  to  pay,  and  all  the  tes- 
timony introduced  showed  conclusive- 
ly that  the  "new  promise'*  was  not 
in  writing,  verdict  in  favor  of  de- 
fendant's plea  that  the  account  was 
barred  was  demanded.  22  App.  695 
(97  S.  E.  105). 


§  4384.  Discharge  in  bankruptcy;  new  promise. 


Discharge:  Promise  by  debtor  to  pay 
previously  existing  debt  to  his  cred- 
itor, made  after  former's  adjudication 
as  a  bankrupt,  but  before  his  dis- 
charge, will  not  be  impaired  by  the 
subsequently  acquired  discharge,  as 
the  discharge  relates  back  to  the  ad- 
judication in  bankruptcy,  and  the 
effect  of  such  a  promise  to  pay  a 
debt  provable  in  bankruptcy  is  to 
renew  the  obligation.  20  App.  96  (1) 
(92  S.  E.  547,  39  A.  B.  Rep.  631). 

Provisions  of  this  section  must  be 
construed  to  include  such  a  promise 
to  renew  made  subsequent  to  adjudi- 
cation in  bankruptcy  but  before  for- 
mal discharge,  for  same  reason  that 
discharge  of  bankrupt  relates  back  to 
adjudication  in  bankruptcy.     20  App. 


96    (2)    (92  S.  E.   547,  39  A.   B.   Rep. 
631). 

Executory  contract  of  employment 
of  agent,  which  contains  stipulation 
that  part  of  his  commissions  on  sales 
shall  be  applied  in  payment  of  pre- 
existing debt  due  to  principal,  does 
not  remain  in  effect  after  agent's  dis- 
charge in  bankruptcy  from  such  pre- 
vious indebtedness,  so  that  its  con- 
tinued compliance  could  be  thereafter 
enforced;  but  so  long  as  parties,  by 
subsequent  acquiescence  in  its  terms 
and  performance  of  its  conditions, 
elect  to  treat  the  contract  as  still 
subsisting,  they  are  bound  by  its  pro- 
visions. 21  App.  87  (1)  (94  S.  E. 
56,  40  A.  B.  Rep.  453). 


g  4386.  (§  3790.)  Effect  of  new  promise. 


Account  stated:  Where  in  action  on  al- 
leged account  stated,  which  was  ap- 
parently barred  by  statute  of  limita- 
tions, plaintiff,  in  effort  to  avoid  the 
bar,  averrod  that  original  liability 
was  revived  by  a  new  promise  to 
pay,  and  all  the  testimony  introduced 


showed  conclusively  that  the  ";iew 
promise"  was  not  in  writing,  as  re- 
quired by  section  4383,  verdict  in 
favor  of  defendant's  plea  that  the 
account  was  barred  was  demanded. 
22  App.  695   (97  S.  E.  105). 


§  4387.  (§  3791.)  New  promise  by  partner. 


Note:  Salesman  who  is  told  by  former 
member  of  partnership  that  he  is  no 
longer  a  member  of  the  firm,  and  who 
goes  to  the  other  member  of  the  firm 
and  receives  order  for  goods  signed  in 
the  firm's  name,  must  report  to  his 
firm,  the  information  received  con- 
cerning the   dissolution,  and   his  fail- 


ure to  do  so  would  not  prevent  the 
member  of  the  firm  who  had  retired 
from  successfully  pleading  "no  part- 
nership," especially  when  sued  upon 
note  given  after  dissolution,  in  re- 
newal of  the  account.  21  App.  576, 
579  (94  S.  E.  820). 
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CHAPTER  8. 
Of  Breach  and  Damage. 

§  4389.  (§  3793.)  Suits  for  breach  of  contracts. 


Cited.      13   App..  253,   254    (3)    (79   S. 

E.   496). 
Stated  and  applied.     16  App.  646   (85 
S.  E.  942). 

Admissions:  Defendant  in  action  for 
breach  of  warranty  of  automobile 
having  admitted  execution  of  con- 
tract, this  was  an  admission  of  doing 
of  acts  necessary  to  carry  its  pur- 
l>ose  into  effect  and  left  plaintiff 
with  necessity  of  proving  merely  a 
breach  and  damages.  13  App.  632 
79  S.  E.  750). 

Architects:  Refusal  of  court  in  action 
by  architect  for  services  in  preparing 
plans  and  specifications  to  charge  that 
if  building  cost  certain  sum  accord- 
ing to  plans  and  specifications  pre- 
pared, it  would  not  be  compliance  on 
architect's  part  with  his  contract,  and 
he  would  not  be  entitled  to  recover, 
was  not  error,  as  question  whether 
such  sum  was  not  approximately  with- 
in agreed  cost  of  building  was  dis- 
tinctly matter  for  jury  to  determine. 
21  App.  488,  492  (6)   (94  S.  E.  593). 

Where  architect  contracts  to  fur- 
nish plans  and  specifications,  together 
with  estimates  of  cost,  for  erection  of 
building,  and  one  sum  is  to  be  paid 
for  entire  service,  there  is  an  entire 
contract;  and  if,  after  furnishing 
plans  and  specifications,  he  should, 
without  fault  of  other  party,  fail  or 
refuse  to  furnish  estimate,  there 
would  be  a  breach  of  contract  and  he 
could  not  recover  for  such  part  per- 
formance. 23  App.  236  (1)  (98  S.  E. 
188). 

Automobile  dealer:  Contract  attached  to 
petition  for  its  breach  wherein  auto- 
mobile manufacturer  granted  plain- 
tiff privilege  of  selling  at  price  fixed 
by  contract  as  many  as  50  cars,  he 
to  pay  price  and  draft  attached  to 
bill  of  lading  for  each  car  shipped, 
and  which,  as  modified  by  letters, 
did  not  require  order  of  number  of 
cars  specified  in  schedule  attached  to 
contract  and  entitled  plaintiff  to  ship- 
Jiient  of  cars  as  ordered,  was  not  con- 


tract of  bargain  and  sale,  but  deal- 
er's contract,  and  dealer  could  re- 
cover only  difference  between  con- 
tract price  and  price  at  which  he  was 
to  sell  cars  for  which  his  orders  were 
accepted.  24  App.  633  (2)  (101  S. 
E.   693). 

Bond:  Petition  alleging  breach  of  stip- 
ulation of  bond  that  house  was  to  be 
delivered  free  from  liens,  and  with 
all  bills  for  labor  and  material  fully 
paid,  and  setting  out  bills  left  unpaid, 
and  aleging  that  liens  had  been  filed 
and  that  foreclosure  proceedings  were 
threatened,  and,  by  amendment,  al- 
leging that  judgment  had  been  ob- 
tained by  reason  of  said  unsatisfied 
liens,  was  not  subject  to  special  de- 
murrer on  ground  that  it  showed  upon 
its  face  that  there  had  been  no  re- 
covery against  plaintiff  on  account  of 
unpaid  bills  and  that  he  could  not 
file  suit  for  breach  of  bond  until 
claims  of  lien  had  been  adjudicated 
against  his  property.  20  App.  497  (3) 
(93  S.  E.   112). 

Coal:  Nonsuit  was  proper  in  action  for 
breach  of  contract  to  deliver  coal, 
which  was  made  subject  to  strikes, 
accidents,  car  supply,  or  other  causes 
beyond  control,  where  it  was  shown 
that  the  available  supply  of  coal  was 
exhausted  by  reason  of  floods,  or  the 
coal  company  was  unable  to  supply 
coal  as  ordered,  or  upon  the  date  or- 
dered, by  reason  of  inability  to  ship 
on  account  of  shortage  of  cars,  or 
other  conditions  provided  for  by  the 
contract.     22  App.  597  (96  8.  E.  708). 

Continuing  contract:  Absolute  refusal 
by  one  party  to  perform  executory 
contract  containing  mutual  obliga- 
tions, prior  to  date  fixed  for  per- 
formance, if  such  repudiation  goes 
to  whole  contract,  amounts  to  tender 
of  breach  of  contract,  and  if  accepted 
as  such  by  opposite  party,  it  consti- 
tutes anticipatory  breach,  and  injured 
party  may  at  his  election  at  once  sue 
and  recover  his  entire  damages,  op- 
posite   party    not    required    to    accept 
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tender  of  breach,  but  may  elect  to 
keep  contract  in  force  in  which  case 
obligations  of  both  parties  will  con- 
tinue until  time  for  performance.  20 
App.  660   (1)    (93  S.  E.  532). 

Where  tender  of  anticipatory  breach 
of  contract  has  been  accepted  and 
suit  at  once  commenced,  injured  party 
may  recover  entire  value  of  his  con- 
tract, as  if  breech  continued  to  date 
fixed  for  performance;  generally  his 
measure  of  damages,  as  under  con- 
tract of  sale  and  purchase,  is  differ- 
ence between  contract  price  and  mar- 
ket price  on  date  fixed  for  perform- 
ance. 20  App.  660,  661  (2)  (93  S.  E. 
532). 

Though  plaintiff  sues  at  once  for 
anticipatory  breach  of  contract,  and 
trial  is  had  before  expiration  of  con- 
tract, measure  of  damages  is  differ- 
ence between  contract  price  of  sub- 
ject matter  of  contract  and  market 
price  at  time  and  place  of  perform- 
ance, and  not  at  time  of  breach;  this 
is  true  although  subject  matter  is  an 
article  usually  and  generally,  but  not 
exclusively,  sold  for  future  or  for- 
ward deliVery.  20  App.  660,  661  (4) 
(93  S.  E.  532). 

Where  subject  matter  of  contract 
has  no  current  value,  measure  of 
damages  for  anticipatory  breach  is 
generally  difference  between  contract 
price  and  cost  of  production  at  time 
for  performance,  whether  trial  of  ac- 
tion is  before  or  after  time  fixed  for 
delivery,  but  cost  of  production  is 
material  only  where  article  has  no 
market  or  current  value,  and  evidence 
concerning  cost  of  production  is  en- 
tirely irrelevant  where  subject  mat- 
ter of  contract  is  sold  generally 
throughout  the  United  States,  conti- 
nental Europe,  and  Japan.  20  App. 
660,  661  (5)  (93  S.  E.  532). 
Date  when  alleged  breach  of  contract 
by  i)laintiff  occurred  was  material 
fact,  where  defendants  admitted  that 
they  had  received  from  plaintiff, 
under  contract,  amount  of  goods 
stated  in  petition;  and  had  date  been 
alleged,  plaintiff  might  have  shown 
that  at  tliat  time  defendants  had 
already  breached  the  contract  by 
failure  to  pay  for  goods  delivered, 
and   in   such    event    defendants    could 


not  recover  damages  for  subsequent 
failure  by  plaintiff  to  comply  with 
contract.  23  App.  641  (2)  (99  S.  E. 
225). 

Elect:  Where,  after  breach  of  contract, 
opposite  party  not  only  retains  ar- 
ticles received  but  puts  them  to  his 
own  use,  there  is  an  election  to  abide 
by  the  terms  of  the  original  contract 
and  such  opposite  party  thereafter 
holds  under  those  terms  the  articles 
actually  received.  23  App.  236  (1) 
(98  8.  E.  188). 

Employment:  Declaration  alleging  that 
plaintiff  and  defendant  entered  into 
written  contract  of  employment  for 
one  year  at  salary  payable  weekly, 
that  plaintiff  was  wrongfully  discharg- 
ed, that  he  was  ready,  able  and  willing 
to  perform  the  services,  but  defendant 
wrongfully  breached  the  contract,  and 
which  prayed  for  damages  for  part 
of  the  term  of  employment,  but  not 
subject  to  plea  in  abatement  or  bar 
which  alleged  judgment  in  prior  suit 
for  breach  of  (same  contract,  etc., 
where  it  appeared  that  former  suit 
was  for  only  part  of  salary  which 
would  have  been  earned  for  desig- 
nated period,  salary  for  time  covered 
by  first  suit  being  expressly  exluded 
in  second  suit.  20  App.  404  (2)  (93 
S.  E.  324). 

Evidence:  That  one  plaintiff  stated  in 
his  deposition  that  contract  sued  on 
was  dated  September  11th,  did  not 
require  that  such  contract  dated 
September  8th  be  excluded.  16  App. 
149  (3)    (84  S.  E.  597). 

Deeds  here  to  intestate  conveying 
timber  lands  were  within  pleadings 
in  action  against  administrator  per- 
sonally and  heirs  alleging  contract 
to  sell  turpentine  rights  in  timber 
lands  owned  by  defendants  derived 
from  intestate.  145/616,  617  (4)  (89 
S.  E.  689). 

Testimony,  in  action  for  breach  of 
contract  by  F.  C.  M.,  administrator 
of  the  estate  of  E.  P.  M.,  that  when 
contract  was  signed  an  heir  of  E. 
P.  M.,  who  was  one  of  the  defend- 
ants, was  present  and  approved  the 
contract  was  inadmissible.  145/616, 
617    (5)    (89  S.  E.   689). 

Evidence  here  in  action  for  dam- 
ages on  account  of  alleged  breach  of 
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contract  for  option  to  purchase  cer- 
tain land  was  not  sufficient  to  sup- 
port verdict  for  plaintiff.  20  App. 
606    (93  S.  E.  165). 

Installments:  Where  purchaser's  obli- 
gation was  that  after  removal  of 
mortgage  by  vendor  she  would  exe- 
cute notes  for  $1500,  "payable  at  the 
rate  of  $25  per  month,  beginning 
with  the  month  of  October,  1905, '* 
and  the  mortgage  was  not  removed 
until  December  1905,  the  purchaser 
was  liable  for  $1500,  with  the  inter- 
est at  7  per  cent  on  $25  from  Jan- 
uary 1,  1906,  and  on  $25  from  the 
first  day  of  each  of  the  next  59  suc- 
ceeding months.  141/438,  439  (2) 
(81  S.  E.  201). 

One  who  claims  breach  of  contract 
of  employment  for  a  year,  and  al- 
leges wrongful  discharge  4  1-2  months 
before  conclusion  of  term,  and  after 
the  year  brings  an  action  for  the 
half  of  the  salary  for  the  month  for 
which  he  was  paid  half,  is  estopped 
to  sue  for  the  salary  for  the  suc- 
ceeding 4  months.  13  App.  253,  254 
(4)    (79  S.  E.  496). 

Where  contract  is  made  by  reputed 
father  of  child  with  the  mother  to 
pay  her  a  certain  sum  per  mouth 
until  the  expiration  of  ten  years,  for 
the  support  of  the  child,  the  mother 
may  sue  the  father  monthly,  or  she 
can  wait  until  the  expiration  of  the 
ten  years  and  sue  him  for  the  entire 
amount.  13  App.  469  (3)  (79  S.  E. 
366). 

Interest:  Contract  under  which  loan 
was  made  here  did  not  confine  lender 
to  right  to  sue  for  past-due  install- 
ments, but  authorized  it  to  sue  for 
full  am^ount  of  loan,  with  interest 
thereon,  on  debtor's  failure  to  pay 
three  past-due  installments.  143/530 
(4)   (85  S.  E.  749). 

Landlord:  Where  owner  of  realty  vio- 
lates written  agreement  to  execute 
lease,  though  having  ability  to  fulfill 
same,  he  is  chargeable  with  full  dam- 
ages therefor.  14  App.  158  (1)  (80 
8.  E.  668). 

Measure    of    damages    is    difference 

between  rent  agreed   to   be   paid   and 

actual  value  of  use  of  premises.     Id. 

In   action   for   damages   for    breach 

of  contract  to   give   note,   with   deed 


to  secure  it  for  money  loaned,  in 
absence  of  8i)ocial  fact  authorizing 
equitable  relief,  plaintiff  is  not  en- 
titled to  special  lien  on  land  for 
damages  which  he  may  recover. 
145/106    (2)    (88  S.  E.  569). 

Where  landlord  wrongfully  refuses 
to  perform  his  part  of  contract  with 
cropper,  and  cropper  elects  to  sue 
immediately,  and  term  of  contract  ex- 
pires before  trial  is  had,  recovery 
may,  under  proper  averments,  embrace 
all  damages  down  to  expiration  of 
term.     22  App.  284  (2)    (96  S.  E.  16). 

Where  petition  in  action  by  crop- 
I)er  against  his  landlord  for  wrongful 
refusal  to  perform  contract  autho- 
rizes but  one  measure  of  recovery, 
plaintiff  will  be  restricted  to  that 
measure.  22  App.  284  (2)  (96  S.  E. 
16). 

Where  suit  is  brought  by  cropper 
against  landlord  for  wrongful  refusal 
to  perform  contract  before  expira- 
tion of  harvest  season,  and  value  of 
plaintiff's  share  of  crop  is  only 
measure  of  damages  alleged,  petition, 
even  if  defective,  is  not  subject  to 
general  demurrer,  sustaining  of  which 
would  be  adjudication  of  action  upon 
its  merits.  22  App.  284  (3)  (96  S. 
E.  16). 

Value  of  cropper's  share  of  crop  is 
measure  of  damages  for  wrongful  re- 
fusal of  landlord  to  |)erform  contract 
only  where  trial  is  after  expiration  of 
term  of  alleged  contract.  22  App. 
284  (3)  (96  8.  E.  16). 
Law  list:  Sustaining  demurrer  and  dis- 
missing petition  seeking  to  recover 
damages  for  cancellation  and  breach 
of  contract  to  advertise  and  recom- 
mend plaintiffs,  firm  of  attorneys  at 
law,  as  representatives  of  defendant 
in  its  "law  list"  and  directory,  was 
not  error  where  cancellation  was  au- 
thorized by  provisions  of  contract. 
22  App.  368  (95  S.  E.  1012). 
Notes:  Measure  of  recovery  for  breach 
of  contract  to  pay  note  for  which 
plaintiff  was  liable  is  the  amount  of 
plaintiff's  liability  thereon.  143/721 
(1)    (85  8.  E.  895). 

Allowance  of  claim  as  recoupment 
did  not  ipso  facto  pay  notes  in  de- 
fault so  as  to  prevent  action  on  whole 
series  of  notes,   in   absence   of   agree- 
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ment    or    demand    to   that    effect.      16 
App.    146    (3)    (84    S.   E.    616). 

Pleading:  Petition  in  action  for  breach 
of  contract  should  disclose  terms  of 
contract,  manner  of  breach,  injuries 
therefrom,  and  how  they  were  caused 
thereby.  14  App.  451  (1)  (81  8.  E. 
384). 

Where  contract  sued  on  was  entire 
contract,  defendants  could  plead  that 
plaintiff  had  breached  it  in  certain 
particulars,  setting  them  forth,  and 
it  was  not  incumbent  upon  them  to 
allege  amount  that  they  had  been 
damaged  by  reason  of  such  breaches. 
19  App.  518,  519  (6)   (91  S.  E.  913). 

Bailroad:  Landowner's  measure  of  dam- 
age for  railroad  company's  breach  of 
covenant  to  provide  openings  in  the 
superstructure  for  its  track,  so  as 
not  to  injure  his  land,  is  difference  in 
value  of  land  before  and  after  breach. 
265  Fed.  961    (2). 

Bebuttal:  Evidence  that  cross-ties 
placed  at  switch  on  line  of  railway 
company  had  never  been  inspected 
or  received  by  company  rebutted 
presumption  arising  as  to  acceptance 
and  use  from  fact  that  they  were  re- 
moved by  some  one.  16  App.  314  (85 
S.   E.   285). 

Besale:  Where  purchaser  of  certain 
property  agrees  to  give  to  seller  half 
of  any  net  profits  accruing  from  re- 
sale thereof,  there  can  not  ordinarily 
be  recovery  under  the  agreement  until 
the  proceeds  of  the  resale  have  been 
reduced  to  money,  or  so  appropriated 
as  to  constitute  complete  equivalent 
to  reception  of  their  mon<\v  value.  21 
App.  630   (3)    (94  S.  E.  841). 

Sawmill:  Answer  in  nature  of  cross- 
petition,  in  suit  to  enjoin  assertion 
of  claim  upon  property  or  interfer- 
ence with  possession  and  to  recover 
balance  due  on  account  of  money  ad- 
vanced, alleging  refusal  to  continue 
to  operate  sawmill  because  plaintiff 
had  breached  its  contract  to  pay  ex- 
penses of  erecting  mill  plant,  etc., 
set  up  demand  for  damages  for  breach 
and  not  suit  for  recovery  of  property. 
148/847    (1)    (98  8.  E.  498). 

Special  damages:  Breach  of  contract 
gives  right  of  action  whether  special 
damages  be  alleged  or  not,  and  there- 
fore   excluding    from    declaration    all 


averments  of  special  damage  will  not 
warrant  court  in  dismissing  action. 
24  App.  514  (3)  (101  8.  E.  310). 
Tender  of  cash  must  be  made  by  pur- 
chaser suing  vendor  for  breach  of 
contract  to  convey,  unless  it  is 
waived.     140/719    (2)    (79  8.  E.   775). 

Proposition  for  owner  to  bring  or 
send  to  a  city  in  another  8tate  a 
conveyance  to  a  purchaser  from  plain- 
tiff, and  receive  payment,  or  that 
such  i)roposed  purchaser  would  send 
check  to  bank  to  be  delivered  upon 
the  delivery  of  conveyance,  did  not 
amount  to  a  tender.  Id.  719,  720 
(3-b). 
Timber:  Petition  alleging  defendants' 
breach  of  contract,  whereby  he  was 
to  be  paid  certain  amount  per  thou- 
sand feet  for  all  lumber  and  ties  cut 
from  lands  of  defendants,  and  to 
have  absolute  control  of  operations  of 
sawmills  and  disposition  of  lumber 
held  to  state  cause  of  action.  147/401 
(1)    (94    S.    E.    303). 

Fact  that  plaintiff  voluntarily  in- 
dorsed note  for  one  of  the  defend- 
ants gave  him  no  additional  right  of 
action  in  action  against  defendants 
for  their  breach  of  contract  as  to 
cutting  and  sale  of  timber  from  their 
lands.     147/401    (1)    (94  8.  E.  303). 

Petition  averring  defendants' 
breach  of  contract  giving  him  ex- 
clusive control  of  cutting  and  sale 
of  timber  from  certain  defendants' 
lands,  held  not  to  state  cause  of  ac- 
tion as  to  other  defendants  whom  he 
engaged  to  saw  the  timber,  etc. 
147/401    (1)    (94   8.    E.   303). 

Count  alleging  performance  by 
plaintiff  and  partial  breach  by  defend- 
ant of  express  terms  of  written  con- 
tract, whereby  it  had  been  mutually 
agreed  that  defendant  was  to  cut  and 
deliver  for  sawing  at  plaintiff's  mill 
all  the  timber  on  certain  land,  and 
plaintiff  was  to  remove  liis  mill  to 
said  land,  and  was  to  saw  all  the  tim- 
ber which  defendant  had  thus  obli- 
gated himself  to  cut  and  deliver,  set 
out  good  cause  of  action.  23  App. 
644  (2)    (99  8.  E.  228). 

Petition,  in  suit  on  contract,  where- 
by plaintiff  was  to  furnish  timber 
from  certain  described  land,  all  of 
which  defendant  was  to  cut  into  lum- 
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ber  and  sell  at  its  sawmill,  and  to  fur- 
nish lumber  and  orossties  at  stipulated 
prices,  alleging  that  land  contained 
timber  from  which  defendant  could 
have  furnished  the  lumber  under  the 
contract,  his  failure  to  cut  and  furnish 
such  orossties,  plaintiff's  perform- 
ance, and  damages  from  defendant's 
breach,  set  out  cause  of  action.  24 
App.  719  (3)  (102  8.  E.  171). 
Title:  Where  vendor  repudiates  condi- 
tional contract  to  convey  a  clear  title, 
and  the  purchaser  waits  until  after 
time   fixed   for  conveyance,   and   then 


sues  for  the  difPerenee  between  the 
contract  price  and  the  market  value 
and  for  expenses  of  examining  title, 
he  must  allege  that  the  vendor  had 
a  clear  title  or  one  which  he  was 
willing  to  accept  as  such.  141/418 
(81  S.  E.  203). 
Waiver:  Knowledge  is  essential  as 
basis  for  assent,  and  it  will  not  be 
held  that  one  has  waived  violation 
of  contract  right  when  he  has  no 
knowledge  that  it  has  been  violated. 
14  App.  8  (80  8.  E.  24). 


§  4390.  (§  3794.)  Liquidated  damages. 


Amount  of  damages:  8tipulation  for 
liquidated  damages  in  sum  of  $5,000 
in  case  of  breach  of  contract  to  buy 
land  valued  at  $69,000  was  not  re- 
viewable.    144/660   (87  8.  E.  902). 

Whether  amount  stipulated  in  con- 
tract is  liquidated  damages  under 
this  section  was  unreasonable  and  a 
penalty  under  section  4391  was  ques- 
tion for  the  court.    Id. 

Where  verdict  establishes  liability 
for  personal  injuries,  and  proof  shows 
actual  damages  resulting,  in  lost  time 
and  service,  medical  attention,  etc., 
amounting  to  $107,  and  also  pain  and 
suffering,  verdict  for  $1.00  for  plain- 
tiff was  grossly  inadequate  and  con- 
trary to  law  and  evidence.  19  App. 
51   (90  8.  E.  732). 

Attorney:  It  is  necessary  to  allege  in 
action  against  attorney  at  law  to  re- 
cover amount  of  claim  alleged  to  have 
been  lost  because  of  his  negligence  or 
misconduct  not  only  that  the  claim 
was  a  valid  one,  but  that  debtor  was 
solvent.  19  App.  242  (1)  (91  8.  E. 
265). 

Where,  because  of  negligence  or  mis- 
conduct of  attorney  at  law,  claim  of 
client  has  been  lost,  attorney  is  liable 
only  for  actual  injury  his  client  has 
received,    and    not   for   mere   nominal 

§  4391.  (§  3795.)  Penalties. 

Amount  of  damages:  Whether  amount 
stipulated  in  contract  of  sale  of 
realty  as  liquidated  damages  under 
section  4390  was  unreasonable  and  a 
penalty  under  this  section  was  ques- 


19 


amount  involved  in  the  litigation 
App.  242   (1)    (91  8.  E.  265). 

Building  contractor  abandoning  work 
and  refusing  to  permit  owner  to  com- 
plete work  under  clause  of  contract, 
latter  may  sue  on  provision  specify- 
ing liquidated  damages  for  delay  by 
contractor.  142/703  (1)  (83  8.  E. 
660). 

Cropper:  If  cropper  was  entitled  to  re- 
cover for  value  of  cotton  sold  by  de- 
fendant landlord,  measure  of  damages 
would  be  market  value  of  his  share 
at  time  of  breach  of  contract  or  at 
time  of  demand  made  by  him  upon 
landlord  for  settlement.  24  App.  519 
(2)    (101    8.    E.    192). 

Land:  The  measure  of  damages  for 
breach  of  contract  for  sale  of  land  is 
difference  between  contract  price  and 
market  price  at  time  of  breach. 
145/65  (3)  (88  8.  E.  960);  18  App. 
178  (89  8.  E.  175). 

Sale:  While,  under  contract  for  sale  of 
automobiles  here,  manufacturer  could 
decline  orders  and  limit  of  liability 
was  right  of  dealer  to  cancel  agree- 
ment, yet  where  manufacturer,  despite 
previous  breaches  by  dealer,  accepted 
orders,  such  acceptance  was  a  waiver, 
rendering  manufacturer  liable  for  dam- 
ages for  failing  to  fill  orders  accepted. 
18  App.  365,  366  (1)  (89  8.  E.  430). 


tion  for  the  court.     144/660  (87  8.  E. 
902). 
Bond:      Where    petition    for    injunction 
is  filed  and  prayer  therein  for  inter- 
locutory   injunction    is     denied,    and 
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judge  passes  order  authorizing  plain- 
tiff, on  filing  bill  of  exceptions,  to 
give  supersedeas  bond  to  defendant, 
conditioned  to  pay  defendant  certain 
sum  of  money  in  event  said  judgment 
is  not  reversed,  and  such  bond  is 
given,  the  bond  is  breached  when  the 
appellate  court,  in  its  judgment  on  the 
writ  of  error,  does  not  reverse  judg- 
ment of  lower  court.  22  App.  411  (96 
8.  E.  391). 

Oalculation  of  damages:  Where  parties 
to  contract  mutually  agree  that  on 
failure  or  refusal  of  one  to  comply 
with  its  terms  he  shall  pay  other  cer- 
tain sum  reasonable  in  amount,  and 
proper  construction  of  whole  contract 
shows  that  actual  damages  from 
breach  were  subject  matter  of  calcu- 
lation and  adjustment  between  parties, 
and  that  specified  sum  was  really  in- 
tended as  actual  compensation  and  not 
as  penalty,  law  would  enforce  con- 
tract as  made  according  to  its  intent. 
24  App.  635,  636  (2)    (101  S.  E.  588). 

Excess:  Where  contract  contains  sev- 
eral stipulations,  and  provides  for 
liquidated  damages  for  breach,  and  it 
is  apparent  that  damages  which  could 
result  from  breach  of  some  of  the 
stipulations  would  be  so  small  as  to 
make  the  stipulated  amount  exces- 
sive and  unjust,  such  amount  will  be 
held  to  be  in  the  nature  of  a  penalty, 
and  not  liquidated  damages.  145/484 
(3)    (89  S.  E.  615). 

Perry:  Contract  between  county  and  fer- 
ry company,  whereby  county  was  to 
construct  landing  and  company  to  op- 
erate ferry,  under  certain  rules  provid- 
ing that  "should  said  ferry  company. 


or  their  lessees'  for  any  reason  except 
that  said  landing  or  causeway  be  de- 
stroyed by  storm  or  freshet,  abandon 
said  service  before  the  end  of  said 
period,**  ferry  company  was  to  re- 
imburse county  amount  spent  in  con- 
structing landing,  not  to  exceed  $3,000, 
was  illegal  and  unenforceable  as  stip- 
ulating for  a  penalty.  24  App.  559 
(101  8.  E.  762). 

Note:  Where,  in  action  by  transferee 
of  note  reciting  that  it  was  one  of 
a  series  given  for  purchase  price  of 
land  described  in  bond  for  title,  it  be- 
ing agreed  that  if  note  sued  upon  was 
not  paid  at  maturity  it  should  become 
rent  for  land  for  certain  year,  defend- 
ant's plea  did  not  allege  that  amount 
of  note  was  not  fair  rental  for  land, 
or  was  in  excess  of  such  legal  damages 
for  breach  of  contract  as  could  be 
actually  computed,  no  sufficient  de- 
fense was  interposed.  22  App.  223 
(95  S.  E.  724). 

Bent:  Where  defendant  contractor  by 
amendment  set  up  that  sum  provided 
in  contract  with  owner  as  penalty  for 
delay  actually  represented  rental  value 
of  property,  and  did  not  attempt  to 
strike  averments  of  original  plea 
wherein  sum*  provided  for  in  contract 
was  plainly  sued  for  as  penalty,  or 
'  show  that  sum  sued  for  was  agreed 
upon  by  contractor  and  owner  as  stip- 
ulated damages  representing  rental 
value,  or  allege  payment  of  such  sum 
by  contractor  to  owner,  plea  was  prop- 
erly construed  as  seeking  to  enforce 
illegal  penalty.  24  App.  635,  636  (2) 
(101   8.  E.  588). 


§  4392.  (§  3796.)  Expense  of  litigation. 


Amendment  which  set  up  that  defend- 
ant railroad  company,  acting  in  bad 
faith  and  to  put  plaintiflP  to  all  possi- 
ble expense,  had  refused  to  pay  dam- 
ages agreed  on  for  killing  cow,  and 
which  claimed  damages  on  account 
thereof,  properly  allowed,  in  view  of 
this  section.  15  App.  289  (1)  (82  8. 
E.  906). 

Attorney's  fee:  Requested  instruction 
that  under  the  law,  attorney's  fees  and 
expenses  of  litigation  are  not  recover- 
able as  damages,   that   it   is  contrary 


to  the  policy  of  the  law  to  permit  the 
plaintiff  to  recover  attorney's  fees  as 
part  of  the  damages  claimed,  properly 
denied.  21  App.  209,  210  (4)  (94  8. 
E.  86). 
Bad  faith:  Expenses  of  litigation  are 
not  recoverable  in  action  for  breach 
of  contract  when  it  does  not  appear 
that  contract  was  entered  into  in  bad 
faith  or  procured  by  fraud,  or  that 
defendant  had  been  stubbornly  liti- 
gious.    145/106   (4)    (88  S.  E.  569). 
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"Bad  faith"  which  will  authorize 
recovery  of  attorney's  fees  is  bad  faith 
in  the  transaction  out  of  which  the 
cause  of  action  arose.  22  App.  578  (1) 
(96  S.  E.  437). 
Evidence  to  show  that  defendant  had 
acted  in  bad  faith  and  put  plaintiff 
to  unnecessary  trouble  was  properly 
admitted,    though    insufficient,    to    es- 

§  4394.  (§  3798.)  Remote  damages. 

Cited.      14   App.    674,    683    (82    S.    E. 

166). 
Stated.      140/51    (2)    (78    S.    E.    413); 
142/305,  306    (2)    (82   S.   E.   886). 

Charge:  Instructions  on  damages  which, 
while  correct  abstract  statemetits  of 
the  law,  were  inapplicable  to  facts 
in  case,  were  erroneous.  24  App.  633 
(3)   (101  8.  E.  693). 

Contemplation  of  parties:  Kemote,  con- 
sequential, or  speculative  damages  that 
could  not  have  been  reasonably  in  con- 
templation of  parties  as  result  of 
breach  of  contract  can  not  be  recov- 
ered. 18  App.  391,  392  (3)  (89  S.  E. 
435). 

Expenses:  Damages  recoverable  for 
breach  of  agreement  to  lease  property 
include  expenses  incurred  by  pro- 
posed lessee  which  were  naturally 
and  proximately  caused  by  such 
breach,  but  not  expenses  which  could 
not  reasonably  have  been  anticipated. 
14  App.  158   (3)    (80  S.  E.  668). 

Landlord  and  tenant:  Sublease  provid- 
ing that  lessor  should  supply  gas,  heat, 
steam  power,  etc.,  and  providing  that 
if  he  should  be  unable  to  procure 
coal,  after  reasonable  efforts,  failure 
would  not  render  him  liable  to  the 
lessee,  was  sufficiently  certain  to  be 
basis  of  suit  for  damages  for  breach 
whereby  lessee  was  deprived  of  its 
enjovment;  damages  claimed  were  not 
too  remote  or  speculative.  148/624  (1) 
(97  S.  E.  678). 

Where  lessor  in  pursuance  of  con- 
tract furnished  tramroad,  engine  and 
cars,  and  lessees  accepted  and  used 
them  in  their  business,  claim  for  dam- 
apes  by  lessees,  based  upon  alleged 
defective  condition  of  road  and  equip- 
ment, for  alleged  profits  which  lessees 
would   have   earned   in   operating  mill 


tablish  allegations  of  amendment  set- 
ting up  plaintiff's  right  to  recover 
expenses  of  litigation,  pursuant  to 
this  section.  15  App.  289  (1)  (82  S. 
E.  906). 
Jury:  Whether  plaintiff  is  entitled  to 
recover  expenses  of  litigation  is  mat- 
ter solely  for  jury.  15  App.  680  (4) 
(84  S.  K  163). 


if  road  and  equipment  had  been  in 
good  condition,  was  too  remote  and 
speculative  to  be  basis  for  recovery. 
148/847,  84S    (2)    (98  S.  E.  498). 

Opinion:  Claims  of  damage  under 
breach  of  contract  that  are  specula- 
tive in  character  and  incapable  of 
reasonably  exact  computation  cannot 
be  basis  of  recovery;  mere  opinion  of 
agent  selling  on  commission  as  to  what 
sales  he  could  have  made  but  for 
breach  of  contract  does  not  afford  suf- 
ficient certainty  to  be  basis  of  re- 
covery in  damages.  18  App.  446  (1) 
89  S.E.  535). 

Pleading:  Petition  in  action  for  breach 
of  lease  of  granite  quarries  here 
was  not  demurrable  on  ground  that 
allegations  of  damages  were  too 
vague,  indefinite,  and  speculative  to 
be  basis  of  recovery.  142/305,  307 
(2-a)   (82  S.  E.  886). 

Profits:  Where  plaintiff  bought  ba- 
nanas and  paid  part  of  price,  and  de- 
fendant sold  them  to  third  person, 
profits  which  plaintiff  might  have  re- 
alized on  resale  were  too  remote 
and  speculative  to  be  recoverable  as 
damages.    14  App.  84  (80  S.  E.  339). 

Current  profits  of  going  manufactur- 
ing concern  are,  as  general  rule,  too 
uncertain  to  form  basis  of  award  of 
damages  for  breach  of  contract  af- 
fecting operation  of  plant.  20  App. 
474    (2)     (93    S.    E.    155). 

Damages  alleged  to  have  been  sus- 
tained because  of  nondelivery  of  mes- 
sage to  charter  vessel  for  shipment 
of  lumber  to  Europe  were  too  remote, 
uncertain,  and  conjectural  to  author- 
ize recovery,  where  petition  nowhere 
alleged  that  plaintiff  sold  the  timber 
at  a  price  certain,  or  that  he  had  a 
purchaser,  but  merely  alleged  that 
plaintiff  could  have  sold  in  Europe  at 
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the    market   price.      21    App.    737    (94 
S.    E.    1033). 

Prospective  profits  from  business 
which  would  have  been  sent  to  plain- 
tiffs had  not  defendant  breached  its 
contract  to  advertise  and  recommend 
plaintiffs,  a  firm  of  attorneys  at  law, 
as  its  representatives  in  its  "law 
list''  and  directory,  were  too  remote, 
uncertain,  and  speculative.  22  App. 
868  (9o  S.  E.  1012). 
Sales:  While  damages  complained  of 
here  could  possibly  be  traced  to  defects 
in  castings  furnished  to  manufacturer 
of  patented  article,  they  were  remote 
and  consequential,  and  not  the  natural 
consequence  of  a  breach  of  the  con- 
tract, under  which  if  defective  cast- 
ings were  furnished,  the  buyer  could 
secure  good  ones  by  applying  to  the 
seller,  and  they  were  not  such  dam- 
ages as  the  parties  to  the  contract 
contemplated  at  time  contract  was 
made,  as  the  probable  result  of  its 
breach.    21  App.  23  (2)  (93  S.  E.  527). 


Petition  seeking  damages  from 
vendor  of  fertilizers  because  of  fail- 
ure to  deliver  portion  of  lot  of  guano 
contracted  for,  resulting  in  consequent 
failure  of  portion  of  purchaser's  land 
to  produce  as  much  corn  and  cotton 
as  he  would  have  done  with  the  ferti- 
lizer, properly  dismissed  on  demurrer, 
even  though  petition  alleged  that  land 
on  which  guano  was  used  produced 
more  than  that  upon  which  it  was 
not  used,  and  though  all  the  land  re- 
ceived same  cultivation  and  attention 
and  had  the  same  seasons.  23  App. 
660   (2)    (99  S.  E.  132). 

Where  plea  of  defendant  contractor 
did  not  allege  any  necessary  reason 
for  trip  to  another  city  because  of 
plaintiff's  failure  to  deliver  purchased 
building  material  within  agreed  time, 
and  it  did  not  appear  that  expenses  of 
such  trip  set  out  as  damages  directly 
or  logically  resulted  from  plaintiff's 
delay,  they  were  an  improper  charge. 
24  App.  635,  637  (3)  (101  S.  E.  588). 


§  4395.  (§  3799.)  Damages  contemplated  by  parties 

stated.      142/305,   306    (2)    (82   S.   E.      Charge: 
886).  which. 


Bailment:  Where  petition  against  bailee 
for  hire  absolves  him  from  any  lack 
of  diligence,  except  as  to  specific  com- 
plaint setting  up  total  failure  to  per- 
form special  duty  imposed  by  contract, 
neglect  of  which  duty  could  not  nat- 
urally and  in  usual  course  of  things  oc- 
casion damage  complained  of,  it  was 
not  error  to  dismiss  suit  as  failing 
to  set  forth  cause  of  action.  22  App. 
193,  194   (3)    (95  S.  E.  752). 

Castings:  While  damages  complained  of 
here  could  possibly  be  traced  to  de- 
fects in  castings  furnished  to  a  man- 
ufacturer of  a  patented  article,  they 
were  remote  and  consequential,  and 
not  the  natural  consequence  of  a 
breach  of  the  contract,  under  which 
if  defective  castings  were  furnished, 
the  buyer  could  secure  good  ones  by 
applying  to  the  seller,  and  they  were 
not  such  damages  as  the  parties  to 
the  contract  contemplated  at  time  con- 
tract was  made,  as  the  probable  result 
of  its  breach.  21  App.  23  (2)  (93  S. 
E.    527). 


Instructions  on  damages 
while  correct  abstract  state- 
ments of  the  law,  were  inapplicable 
to  facts  in  case,  were  erroneous.  24 
App.   633   (3)    (101   S.  E.  693). 

Compensation:  Underlying  principle  in 
fixing  damages  for  breach  of  contract 
is  compensation  to  injured  party,  and 
damages  recoverable  are  such  as  arise 
naturally  and  according  to  the  usual 
course  of  things,  and  such  as  the  par- 
ties contemplated  when  the  contract 
was  made  as  the  probable  result  of  its 
breach.     265  Fed.   961    (1). 

Continnlng  contract:  Where  tender  of 
anticipatory  breach  of  contract  has 
been  accepted  and  suit  at  once  com- 
menced, injured  party  may  recover  en- 
tire value  of  his  contract,  as  if  breach 
continued  to  date  fixed  for  perform- 
ance; generally  his  measure  of  dam- 
ages, as  under  contract  of  sale  and 
purchase,  is  difference  between  con- 
tract price  and  market  price  on  date 
fixed  fpr  performance.  20  App.  660, 
661    (2)    (93  S.  E.  532). 

Though  plaintiff  sues  at  once  for 
anticipatory  breach  of  contract,  and 
trial  is  had  before  expiration  of  con- 
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tract,  measure  of  damages  is  differ- 
ence between  contract  price  of  subject 
matter  of  contract  and  market  price  at 
time  and  place  of  performance  and  not 
at  time  of  breach;  this  is  true  although 
subject  matter  is  an  article  usually 
and  generally,  but  not  excusively, 
sold  for  future  or  forward  delivery. 
.    20  App.  660,  661  (4)   (93  S.  E.  532). 

Where  subject  matter  of  contract 
has  no  current  value,  measure  of  dam- 
ages for  anticipatory  breach  is  gen- 
erally difference  between  contract 
price  and  cost  of  production  at  time 
for  performance,  whether  trial  of  ac- 
tion is  before  or  after  time  fixed  for 
delivery,  but  cost  of  production  is 
material  only  where  article  has  no 
market  or  current  value,  and  evidence 
concerning  cost  of  production  is  entire- 
ly irrelevant  where  subject  matter  of 
contract  is  sold  generally  throughout 
the  United  States,  continental  Europe 
and  Japan.  20  App.  660,  661  (5)  (93  S. 
E.  532). 
Landlord  and  tenant:  Money  expended 
by  tenant  for  labor  and  supplies, 
stock,  implements,  etc.,  under  lease, 
and  lost  to  tenant  because  of  hailstorm 
which  made  it  impossible  to  continue 
farming  operations,  were  not  recov- 
erable in  action  for  breach  of  a  second 
lease.     19  App.  677  (92  S.  E.  39). 

Value  of  services  rendered  by  ten- 
ant in  planting  cotton  under  lease  con- 
tract was  recoverable  in  action  against 
landlord  for  damages  caused  by  being 
compelled  to  abandon  contract  by  rea- 
son of  landlord  taking  possession  of 
cotton  planted.  19  App.  677  (92  S. 
E.  39). 

State  of  preparation  and  condition 
of  farm  when  tenant  entered  may  be 
taken  into  consideration  in  estimating 
value  of  lease.  19  App.  677  (92  8. 
E.  39). 

Where  actual  value  of  lease  exceeds 
amount  of  rent  to  be  paid,  tenant  may 
have  recovery  on  that  account  where 
lease  has  been  breached  by  landlord. 
19  App.  677   (92  S.  E.  39). 

§  4396.  (§  3800.)  Interest. 

Cited.      142/305,    306    (2)     (82    S.    E. 

886). 
Stated.       145/836,  838   (11)    (90  S.  E. 

61). 


Pleading:  Plaintiff  should  allege  facts 
showing  that  damages  claimed  fall 
within  this  section.  140/51  (3)  (78 
S.  E.  413). 

Sales:  Under  this  section  and  section 
4402,  on  breach  of  sale  contract, 
seller  may  recover  damages  naturally 
arising  and  such  as  were  contem- 
plated, and  necessary  expenses  in- 
curred, but  such  sections  do  not  ap- 
ply where  property  has  been  rejected 
and  resold.  16  App.  470  (2)  (85  S. 
E.  677). 

Petition  seeking  damages  from 
vendor  of  fertilizer  because  of  failure 
to  deliver  portion  of  lot  of  guano  con- 
tracted for,  resulting  in  consequent 
failure  of  portion  of  purchaser's  land 
to  produce  as  much  corn  and  cotton 
as  he  would  have  done  with  the  fer- 
tilizer, properly  dismissed  on  demurrer, 
even  though  petition  alleged  that  land 
on  which  guano  was  used  produced 
more  than  that  upon  which  it  was  not 
used,  and  though  all  the  land  received 
same  cultivation  and  attention  and 
had  the  same  seasons.  23  App.  660  (2) 
(99  S.  E.  132). 

Sawmill  machinery:  Measure  of  dam- 
ages for  alleged  breach  of  contract  in 
taking  so  much  of  sawmill  outfit  as 
was  owned  by  defendants  should  be 
upon  basis  of  fair  market  value  of 
that  property  at  date  it  was  taken, 
and  not  for  any  amount  of  money  that 
may  have  been  advanced  by  defend- 
ants for  equipment,  maintenance,  or 
improvement  of  the  property.  148/847, 
848  (3)  (98  S.  E.  498). 

Special  damages:  Where,  in  suit  for 
damage  to  certain  property,  items  of 
damage  are  set  forth  in  petition  and 
amount  in  aggregate  to  stated  sum, 
alleged  to  be  market  value  of  the  prop- 
erty, which  is  total  amount  sued  for, 
and  evidence  fails  to  show  market 
value  of  property,  plaintiff  is  not  en- 
titled to  recover  general  damages  or 
nominal  damages,  but  is  confined  to 
special  damages  set  forth.  18  App. 
367   (89  S.  E.  441). 


Automobile  dealer:  In  action  against 
manufacturer  for  breach  of  dealer's 
contract  or  agreement  to  sell  its  auto- 
mobiles, erroneous  charge  that  jury,  if 
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they  found  a  breach,  should  find  in- 
terest from  date  of  breach  at  seven 
per  cent.,  was  cured  where  court  or- 
dered plaintiff  to  write  off  interest 
found  by  jury.  24  App.  633,  634  (5) 
(101    8.   E.   693). 

In  action  against  manufacturer  for 
breach  of  dealer's  contract  or  agree- 
ment to  sell  its  automobiles,  the  jury, 
if  finding  interest  recoverable  at  all, 
could  only  allow  legal  interest  from 
breach  of  contract  by  manufacturer's 
refusal  to  ship  cars  on  dealer's  orders 
after  acceptance  and  within  reason- 
able time  after  shipment.  24  App.  633, 
634  (5)  (101  S.  E.  693). 
Mortgage:  Where  purchaser  was  given 
possession  and  made  part  payment 
under  contract  providing  for  giving 
of  series  of  notes,  upon  vendor's  pay- 
ing off  mortgage  on  property,  she 
was  not  chargeable  with  interest  on 
unpaid  purchase-money  for  the  time 
vendor  delayed  removing  the  mort- 
gage after  the  time  stipulated  by  the 


contract.  141/438,  439  (1)  (81  S.  E. 
201). 

Unliquidated  damages:  Where  plaintiff, 
in  addition  to  suing  for  special  ele- 
ments of  damage  such  as  lost  time, 
doctor's  bills,  and  damage  to  an  auto- 
mobile, sued  for  personal  injuries  and 
for  pain  and  suffering,  it  was  reversi- 
ble error  for  the  court  to  charge  that 
the  jury  had  the  right  to  add  to  any 
damages  they  might  find  for  plaintiff 
seven  per  cent,  interest  for  such  time 
as  they  saw  proper  to  do  so,  taking 
into  consideration  the  time  of  the  in- 
jury, or  the  length  of  time  that  the 
damages  had  been  withheld.  23  App. 
96  (4)   (97  8.  E.  553). 

Verdict:  Point  that  verdict  should 
have  specified  damages  in  solido,  in- 
stead of  finding  designated  sum  with 
interest  thereon,  can  not  be  raised  un- 
der general  ground  that  verdict  is 
contrary  to  law  and  contrary  to  evi- 
dence.   22  App.  32  (2)  (95  8.  E.  332). 


§  4397.  (§  3801.)  Nominal  damages. 


Cited.     143/497,   502    (85   8.   E.   742). 

Amount:  Term  "nominal  damages"  is 
purely  relative  and  carries  with  it  no 
suggestion  of  certainty  as  to  amount. 
Verdict  for  nominal  damages  cannot 
be  set  aside  as  obtained  by  prejudice 
or  bias  or  by  mistake  of  jury  solely 
because  amount  is  large.  14  App. 
173   (1)   (80  8.  E.  516). 

Recovery  of  $150  by  ejected  pas- 
senger as  nominal  damages  was  not 
excessive,  there  being  no  statutory 
limitation  upon  amount  of  such  dam- 
ages.   Id.  173  (2). 

Charge:  Error  in  reading  to  jury  that 
part  of  this  section  relieving  defend- 
ant of  costs  where  tender  equals  that 
which  plaintiff  recovers,  when  there 
was  no  evidence  of  such  tender,  was 
harmless  where  it  could  not  have  in- 
fluenced verdict.  14  App.  619,  620 
(4)    (82  8.  E.   299). 

Cropper:  Whatever  measure  of  damages 
may  be  where  landlord  wrongfully  re- 
fuses to  perform  his  part  of  contract 
with  his  cropper,  right  of  action 
arises  upon  breach  of  contract,  and 
any  action  therefor  brought  after  the 


breach  is  not  premature.  22  App.  284 
(2)  (96  8.  E.  16). 

New  trial:  Denial  of  new  trial  on 
ground  that  nominal  damages  al- 
lowed were  excessive  will  not  be  in- 
terfered with  in  absence  of  clear 
abuse  of  discretion.  14  App.  173  (1) 
(80  8.  E.  516). 

Pleading:  That  plaintiff  might  have 
recovered  nominal  damages  under 
appropriate  allegations  and  prayers 
held  here  not  ground  for  reversal  of 
judgment  for  defendant.  141/418  (81 
8.  E.  203). 

Breach  of  contract  gives  right  of 
action  even  where  special  damages  are 
not  alleged.  18  App.  479,  483  (89  8. 
E.  631). 

Special  and  punitive  damages:  Where 
plaintiff  in  suit  for  special  damages 
alone  is  not  entitled  to  recover  special 
damages  sued  for,  there  can  be  no  re- 
covery of  general  or  nominal  dam- 
ages. 22  App.  578  (4)  (96  8.  E.  437). 
Where  plaintiff  in  suit  for  special 
damage  alone  is  not  entitled  to  recover 
special  damages  sued  for,  there  can  be 
no   recovery    of    general    or    nominal 
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damages.     23  App.  660   (3)    (99  8.  E. 
132). 
Telegram:     Where     petition     in     action 
against  telegraph  company  sets  forth 
breach  of  public  duty  owing  to  plain- 


tiff, and  prays  for  nominal  damageSi 
dismissal  of  action  on  general  de- 
murrer was  error.  23  App.  479  (4)  (98 
S.  E.  407). 


§  4398.  (§  3802.)  Plaintiff  bound  to  lessen  damage. 


See  notes  to  §  4426. 
Charge:  Error,  if  any,  in  failure  of 
court,  in  absence  of  timely  written 
request,  to  charge  this  section,  was 
harmless.  19  App.  472.  473  (6)  (91 
S.  E.  892). 

Charge  that  where,  by  breach  of  con- 
tract or  negligence,  one  is  injured,  he 
is  bound  to  lessen  damages  as  far  as 
practicable  by  use  of  ordinary  care 
and  diligence;  *'that  is,  if  defendant 
in  this  case  discovered  that  article 
sold  was  of  inferior  value,  it  was  his 
duty  to  do  everything  possible  to 
overcome  defects  at  as  little  expense 
as  possible, ''  was  inaccurate  and  mis- 
leading, in  that  it  instructed  jury 
that  they  could  consider  general  value 
of  article  sold  and  were  not  restricted 
to  consideration  of  specific  defects  al- 
leged in  defendant's  plea.  23  App. 
761   (3)    (09  S.  E.  312). 

Under  facts  of  case  here  it  was  er- 
ror for  court  to  charge  that  if  de- 
fendant did  not  put  defendant  on  no- 
tice that  material  was  to  be  used  for 
any  specific  purpose,  "then  what  I 
have  charged  you  with  regard  to  go- 
ing into  the  open  market  and  buying 
other  material  would  not  apply  to  this 
case  or  to  this  condition.*'  24  App. 
659  (101  S.  E.  777). 
Executory  contract:  While  one  repudi- 
ating executory  contract  before  time 
of  performance  has  arrived  can  not 
call  upon  opposite  party  to  make  for- 
ward contract  for  his  benefit,  for  pur- 
pose of  lessening  the  damages,  yet,  if 
opposite  party  accept  tender  of  breach, 
he  is  bound  to  abate  his  damages  by 
reason  of  circumstances  of  which  he 
ought  reasonably  to  have  availed  him- 
self. 20  App.  660,  662  (7)  (93  S.  E. 
532). 
Expenses  reasonably  and  necessarily  in- 
curred by  defendant  contractor  for 
purpose  of  lessening  damages,  and 
mndr  necessary  by  plaintiff's  breach 
in   failin^T  to  furnish  material  accord- 


ing to  its  contract,  may  properly  be 
pleaded  in  defense  in  plaintiff's  action 
on  contract.  24  App.  635,  637  (4) 
(101   S.  E.  588). 

While  part  of  extra  expense,  al- 
leged by  contractor  to  have  been  in- 
curred, was  for  extra  priced  labor  per- 
formed on  Sunday,  which  was  illegal, 
and  for  which  defendant  could  not  re- 
cover, disallowance  of  such  illegal  part 
of  claim  was  matter  for  special  and 
not  general  demurrer.  24  App.  635, 
637  (4-a)  (101  S.  E.  588). 

Landlord  and  tenant:  Where  relation  of 
landlord  and  cropper  exists,  and  land- 
lord wrongfully  refuses  to  perform 
contract,  cropper  has  three  courses  of 
procedure  open:  (1)  If  landlord's 
breach  consists  solely  of  refusal  to  fur- 
nish articles  which  may  be  obtained 
elsewhere,  cropper  may  obtain  them, 
complete  contract  as  contemplated,  and 
hold  landlord  and  landlord's  share  of 
crop  responsible  for  actual  damages 
resulting;  or  (2)  cropper  may  sue 
immediately  for  his  special  injuries, 
if  any,  including  value  of  services 
rendered;  or  (3)  he  may  wait  until 
expiration  of  harvest  season  and  sue 
for  full  value  of  his  share  of  crop  or 
what  his  share  would  reasonably  have 
been  under  faithful  performance  of 
contract  by  both  parties.  22  App.  284 
(1)    (96  S.  E.  16). 

Passenger:  Where,  in  action  for  car- 
rying sick  passenger  beyond  destina- 
tion, court  charged  that  plaintiff  only 
sought  damages  for  injury  which  ag- 
gravated pain  he  was  already  suffer- 
ing, failure  to  charge  that  one  in- 
jured by  breach  of  contract  must 
lessen  damages  as  far  as  practicable 
by  ordinary  care,  was  not  error,  in 
absence  of  request.  14  App.  311,  312 
(5)    (80  S.  E.   725). 

Pleading:  Error  in  striking  paragraph 
of  petition  because  it  illustrated  good 
faith  and  diligent  conduct  of  plaintiff 
in  seeking  to  avoid  damages  resulting 
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from  defendant's  breach,  if  any,  was 
harmless,  where  other  paragraphs  of 
petition  set  out  sufficient  facts  to  show 
alleged  good  faith  of  plaintiff.  22 
App.  578   (1)    (96  8.  E.  437). 

Shipment:  Conflict  in  evidence  as  to 
time  when  defendant  notified  plaintiff 
that  it  would  not  comply  with  its  con- 
tract to  ship  cotton  not  as  matter  of 
law  raised  the  issue  that  plaintiff  was 
lacking  in  ordinary  care  and  diligence 
to  lessen  the  damages  by  reason  of 
advanced  knowledge  of  defendant's  in- 
tention to  breach  the  contract.  20 
App.  256   (1)    (92  S.  E.  1008). 

Warranty:  Plea  that  plaintiff  for  small 
sum  could  have  settled  suit  to  re- 
cover interest  in  land,  and  that  de- 
fendant warrantor  should  not  be  held 


liable  for  sum  greater  than  such 
sum,  was  demurrable,  this  section  be- 
ing inapplicable.  143/421  (1)  (85  8. 
E.  338). 
Water:  Where  act  complained  of  is 
positive  tortuous  act  committed  by 
defendant  in  allowing  injurious  and 
poisonous  chemicals  to  pollute  water 
of  stream  flowing  through  lands  of 
plaintiff  and  thereby  to  produce  a  con- 
tinuous adulteration  of  the  plain- 
tiff's water,  and  not  resulting  merely 
from  negligence,  plaintiff  was  not 
bound  to  do  anything  to  avoid  the 
consequence  arising  from  the  invasion 
of  her  right  to  enjoy  her  property  to 
its  fullest  extent.  21  App.  547,  550 
(5)   (94  8.  E.  846). 


§  4399.  (§  3803.)  Discretion  of  jtiry  as  to  damages. 


Cited.    18  App.  396  (1)   (89  8.  E.  493). 

Amount  of  damages:  Where  evidence 
authorized  only  verdict  for  nominal 
damages,  verdict  for  $550.00  was  ex- 
cessive. 18  App.  196,  197  (5)  (89  8. 
E.   188). 

Jury:  Question  of  amount  of  damages 
is  for  jury,  and  court  should  not  in- 
terfere unless  there  is  something  in 
the  record  or  in  the  amount  awarded 
to  indicate  that  the  verdict  was  the 
result  of  prejudice  or  bias  on  part  of 
jury.     19  App.  186  (2)   (91  8.  E.  254). 

Mistake:  Verdict  here  of  $11,600  was 
not   so    excessive   as   to   justify   infer- 


ence that  it  was  induced  by^  gross 
mistake,  bias,  or  corrupt  means.  18 
App.  266,  267  (7)  (89  8.  E.  384). 
Set  aside:  Verdict  will  not  be  set  aside 
on  ground  that  it  is  excessive, 
where  it  does  not  manifestly  appear 
that  amount  awarded  was  result  of 
bias,  prejudice  or  other  corrupt  mo- 
tive.    142/401  (5)  (83  8.  E.  107). 

Verdict  cannot  be  set  aside  for  in- 
adequacy of  damages,  where  it  does 
not  appear  that  there  was  gross  mis- 
take or  bias.  17  App.  574  (1)  (87  8. 
E.    835). 


§  4400.  (§  3804.)  On  covenants  of  warranty  to  land. 


Consideration:  Under  sections  4400  and 
4402,  where,  in  action  for  breach  of 
covenant  of  warranty,  there  is  no 
question  as  to  value  of  improvements 
or  expenses  in  complying  with  con- 
tract, measure  of  damages  is  amount 
received  by  vendor,  with  interest 
thereon  from  date  of  sale.  145/347 
(2)  (89  8.  E.  199). 

Exchange  of  property:  Evidence  in  ac- 
tion for  breach  of  warranty  as  to 
consideration  for  land  that  it  was  an 
even  exchange  of  real  estate,  with- 
out identifying  land  received  and 
showing  value,  does  not  show  right 
to  recover  actual  damages.  145/347 
(2)    (89  8.  E.   199). 


LeasQ:  Measure  of  damages  for  breach 
of  lease  of  granite  quarries  obligat- 
ing lessor  to  protect  plaintiff  against 
any  interference  by  the  owners  of 
the  property  was  not  fixed  by  this 
section.  142/305,  307  (4)  (82  8.  E. 
886). 

Nominal  damages:  Where  plaintiff  in 
action  for  breach  of  covenant  of 
warranty  proves  such  warranty  and 
breach,  and  his  right  to  sue,  he  is 
entitled  to  recover  nominal  damages, 
and  grant  of  nonsuit  was  error. 
145/347  (3)   (89  8.  E.  199). 

Profits:  Damages  recoverable  for  breach 
of  warranty  include  all  legal  dam- 
ages sustained,  excluding  anticipated 
profits   and   the  like,   which  were   too 


Digitized  by 


Google 


§§  4401,  4402 


EIGHTH  TITLE— CHAPTER  8. 


1374 


Of  breach  and  damage. 


speculative   to   be   basis   of   recovery. 
14  App.  303   (5)    (80  S.  E.  735). 
Value   of   property:       Enhancement    in 
value   of  property   accrues   to   benefit 

§  4401.  (§  3805.)  On  bond  for  titles. 


of  purchaser,  and  not  to  that  of  the 
warrantor,  and  is  immaterial  in  ac- 
tion for  damages  for  breach  of  war- 
ranty.    143/421   (2)   (85  S.  E.  338). 


Assignee  of  bond  acquires  all  the 
rights  and  equities  of  the  assignor 
thereunder.  13  App.  112  (1-b)  (78 
S.  E.  942). 

Equitable  relief:  Maker  of  promisory 
notes  given  for  purchase  price  of  land 
of  which  maker  holds  undisturbed 
possession  under  bond  from  vendor, 
conditioned  to  make  good  and  suffi- 
cient title  upon  payment  of  notes,  can 
neither  voluntarily  rescind  contract  of 
purchase  nor  defeat  collection  of  notes, 
upon  ground  that  vendor  has  not  in 
fact  good  title,  without  showing 
clearly  paramount  outstanding  title 
agarnst  vendor,  and  also  proving  fraud 
upon  his  part,  or  that  he  is  insolvent, 
or  nonresident,  or  else  proving  other 
facts  which  would  authorize  equitable 
interference  with  carrying  out  of  con- 
tract.     146/524    (1)    (91    S.    E.    684). 


Insolvency:  Allegation  that  man  is  worth 
but  little,  and  not  as  much  as  home- 
stead, and  is  head  of  family,  not  equiv- 
alent to  allegation  that  he  is  insolvent. 
143/549  (85  S.  E.  692). 

Plea:  Where  affirmative  pleas  fail  to 
state  valid  defense  against  claim  of 
plaintiff  for  breach  of  contract,  court 
did  not  err  in  striking  them  on  demur- 
rer; pleas  having  been  stricken,  ver- 
dict for  plaintiff  necessarily  followed. 
146/261    (91  S.  E.  36). 

Resale:  Obligor  making  deed  to  third 
person  breaches  the  bond.  13  App. 
112    (2)    (78  S.  E.  942). 

Obligor  who  executed  deed  to  third 
person  can  not  defend  action  by  as- 
signee of  bond  for  breach  of  obli- 
gation on  ground  that  assignee  knew 
of  the  deed,  unless  he  shows  that 
assignee  acquiesced  in  or  consented 
to    excution    of    deed.      Id.      112    (3). 


§  4402.  (§  3806.)  Necessary  expense. 

Oharge:  Even  where  it  is  proper  to 
charge  on  subject  of  expense  incurred 
in  complying  with  contract,  and  such 
charge  is  requested,  it  must  be  correct 
and  it  must  appear  that  the  expense 
was  necessary.  22  App.  199,  200  (3) 
(95    8.    E.    737). 

Sales:  Under  this  section  and  section 
4395,  on  breach  of  sale  contract 
seller  may  recover  damages  naturally 
arising  and  such  as  were  contem- 
plated, and  necessary  expenses  in- 
curred,    but     such    sections    do    not 


apply  where  property  has  been  re- 
jected and  resold.  16  App.  470  (2) 
(85  S.  E.  677). 

Under  sections  4400  and  4402, 
where,  in  action  for  breach  of  cove- 
nant of  warranty,  there  is  no  ques- 
tion as  to  value  of  improvements  or 
expenses  in  complying  with  contract, 
measure  of  damages  is  amount  re- 
ceived by  vendor,  with  interest 
thereon  from  date  of  sale.  145/347 
(2)    (89  S.  E.  199). 
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CHAPTER  1. 


General  Principles,  and  Herein  of  Fraud  and  Deceit. 

§  4403.  (§  3807.)  What  are  torts. 
2. 


Bridge:  Where  petition  alleged  that 
plaintiff's  mule,  which  was  hitched  to 
buggy,  became  frightened  at  hole  in 
bridge  and  some  elevated  pieces  of 
the  flooring,  but  evidence  failed  to 
sustain  such  allegations  as  to  cause 
of  injury,  plaintiff  could  not  recover. 
17  App  817  (88  S.  E.  714). 


Electric-light:  Company  should  so  con- 
struct system  that  persons  traveling 
on  streets  will  not  be  endangered, 
but  owes  no  absolute  duty  to  employ 
safeguards  "best  known  and  most  ex- 
tensively used."  16  App.  17,  18  (3) 
(84  S.  E.  493). 


Bailment:  Where  constructual  relation 
of  bailor  and  bailee  exists  between 
parties,  whereby  duty  is  imposed  by 
law  upon  bailee  as  being  incident  to 
and  arising  out  of  contract  of  bail- 
ment, complainant  setting  up  breach 
of  duty  may  elect  to  proceed  for  dam- 
ages as  in  case  of  tort.  22  App.  193 
(2)    (95  S.  E.  752). 


Contract:  Not  every  breach  of  contract 
gives  cause  of  action  in  tort;  where 
breach  complained  of  is  simply  neglect 
of  duty  such  as  is  expressly  provided 
for  by  contract  itself,  action  will  be 
construed  and  treated  as  one  brought 
ex  contractu.  22  App.  193  (2)  (95  8. 
E.  752). 


Oeneral  Note. 


Stated.  20  App.  438,  439  (93  S.  E.  16). 
Cited.  16  App.  725,  727   (86  S.  E.  86). 

Accident:  Where  plaintiff's  injuries  were 
result  of  casualty  intermixed  with 
negligence  of  defendant,  nonsuit 
properly  granted.  13  App.  452  (79 
8.  E.  225). 

Arrest  of  plaintiff  by  station  police- 
man at  instance  of  gateman,  when  he 
passed  through  gate  of  station  on  way 
to  mail  train,  after  he  had  requested 
them  to  allow  him  to  go  through  the 
gate  to  mail  his  letters  and  they  had 
refused  him  permission,  did  not 
give  him  right  of  action  against  the 
station  company,  although  he  alleged 
that  it  was  customary  for  people  gen- 
erally to  go  to  the  mail  train  to  mail 
letters,  and  that  persons  who  were  not 


passengers  and  who  stood  on  same 
footing  with  him  were  permitted  by 
gatekeeper  to  pass  through  the  gates. 
18  App.  570  (90  8.  E.  84). 
Conspiracy:  Where  two  or  more  persons 
are  charged  with  conspiring  or  entering 
into  mutual  scheme  to  defraud,  such 
conspiracy  scheme  may  be  shown  by 
proof  of  facts  evincing  concurrent 
knowledge  and  approbation  in  persons 
conspiring,  of  each  other's  acts,  and 
by  proof  of  separate  acts  of  the  sev- 
eral persons  concentrating  in  the  same 
purpose  or  particular  object.  24  App. 
727,  728   (2)    (102  8.  E.  192). 

Petition  alleging  that  three  named 
persons,  at  time  stated,  entered  into 
conspiracy  to  wrongfully  withhold 
from    plaintiff    certain    securities   and 
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to  convert  same  to  joint  use  and  bene- 
fit of  said  persons,  that  defendants  in 
furtherance  of  the  conspiracy  with- 
held such  securities  from,  plaintiff  and 
on  day  named  did  convert  same  to 
their  own  joint  use  and  benefit,  to  the 
loss  and  injury  of  plaintiff  in  sum  al- 
leged as  actual  value  of  securities  on 
date  of  conversion,  sufficiently  set  forth 
conspiracy  as  against  general  de- 
murrer; nor  was  petition  subject  to 
special  demurrer  on  ground  that  it 
lacked  sufficient  facts  or  overt  acts  to 
support  charge  of  conspiracy.  149/67 
(2)  (99  S.  E.  123);  23  App.  736,  737 
(2)   (99  S.  E.  393). 

Cropper:  Where,  in  action  against  a 
landlord  and  her  cropper  for  injuries 
caused  by  fire  ' '  put  out ' '  by  the  latter, 
there  was  sufficient  evidence  to  au- 
thorize jury  to  find  for  plaintiff, 
though  not  requiring  such  a  verdict, 
it  was  error  to  grant  nonsuit  as  to 
defendant  cropper.  23  App.  284,  285 
(2)   (98  S.  E.  92). 

Disease:  Where  plaintiff  alleged  and 
proved  that  he  was  in  livery  business 
and  was  owner  of  horses  which  were 
sound  and  in  good  condition,  that  de- 
fendant, as  agent  of  owner  of  certain 
mules,  induced  plaintiff  to  take  them 
into  his  stables,  falsely  representing 
that  they  were  sound  and  well,  that 
plaintiff  fully  believed  and  relied  on 
such  representations,  that  the  mules 
had  a  contagious  disease  of  which 
plaintiff  was  ignorant,  and  which  they 
communicated  to  plaintiff's  horses,  by 
reason  of  which  the  horses  became 
sick  and  died,  jury  properly  returned 
verdict    in    favor   of   plaintiff   for   his 


actual    damages.       21     App.    280    (1) 
(94  8.  E.  283). 

Iiicensee  on  premises  of  another,  there 
to  cut  down  trees,  should  use  ordinary 
care  to  see  whether  or  not  a  cow,  which 
he  had  previously  noticed  to  be 
only  150  feet  away,  had  moved  near 
enough  to  be  in  danger  from  falling 
tree.     18  App.  648  (5)   (90  S.  E.  224). 

Matter  of  law:  No  act  can  be  affirmed 
to  be  negligence,  as  a  matter  of  law, 
unless  it  has  been  made  so  by  stat- 
ute.    13  App.  86  (2)   (78  S.  E.  827). 

Telephone  company  required  to  exer- 
cise only  ordinary  care  promptly  to 
furnish  a  subscriber  means  of  com- 
munication over  lines  with  other 
subscribers,  and  failure  to  exercise 
such  care  authorizes  recovery  of 
damages  proximately  resulting.  13 
App.  520    (3)    (79  S.  E.  488). 

In  action  for  negligent  failure  to 
give  subscriber  a  connection,  burden 
is  on  plaintiff  to  prove  negligence.  Id. 
Where  telephone  company  pro- 
vides a  delicate  mechanism  of  the 
most  approved  kind  to  operate  a  bell 
to  awaken  the  night  operator,  and 
exercises  ordinary  care  to  keep  the 
same  in  order,  and  the  mechanism 
gets  out  of  order,  company  is  not  li- 
able for  damages  for  failure  of  sub- 
scriber to  secure  telephonic  connec- 
tion.   Id. 

Telephone  company  can  not,  by 
ceasing  to  use  part  of  its  line  and 
disconnecting  that  part  from  part 
which  continues  in  use,  relieve  itself 
from  duty  to  exercise  care  to  pre- 
vent injury  from  unused  part.  16 
App.   864    (2)    (87   S.    E.    766). 


§  4405.  (§  3809.)  Breach  of  legal  duty  gives  action. 


Bottled  beverage:  Manufacturer  was  li- 
able to  person  rendered  sick  by  drink- 
ing beverage  from  bottle  containing 
body  of  dead  and  putrid  mouse.  18 
App.   226    (2)    (89   S.   E.   495). 

Carrier:  Action  against  carrier  for 
damages  to  shipment  of  apples  is 
one  for  failure  to  perform  legal  duty, 
and  is  one  ex  delicto.  17  App.  5  (1) 
(86    S.    E.    252). 

Electricity:  Public-utility  corporation 
furnishing  electric  current  to  individ- 
ual  who  maintains  connecting  private 


line  and  all  attached  equipment,  free 
from  control  or  inspection  of  corpora- 
tion, is  not  responsible  for  damages  on 
account  of  deterioration  of  private 
line  and  consequent  defects  therein, 
resulting  in  injury  to  trespasser  coming 
in  contact  with  it  on  private  prem- 
ises, not  adjacent  to  path  in  general 
use  by  public,  when  private  line  was 
not  properly  constructed  originally, 
but  safely  connected  with  line  of  cor- 
poration, and  there  was  no  knowledge 
on    part    of   corporation    as    to   snbse- 
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quent  deterioration  of  private  line.  22 
App.  474  (1)  (96  S.  E.  569). 
Procuring  breadi  of  contract:  Petition 
in  action  against  chair  company  for 
damages  alleging  that  a  sprinkler  com- 
pany had  a  contract  with  defendant 
to  install  sprinkler  system,  and  em- 
ployed plaintiff  to  perform  mechanical 
labor  of  installing  this  system,  agree- 
ing to  pay  him  $2  a  day  for  his  time 
and  labor,  and  that,  with  knowledge 
of  this,  president  of  chair  company, 
acting  with  authority  for  the  chair 
company,    after    plaintiff   had    worked 


part  of  a  day,  tortuously  forbade  his 
working  or  coming  on  the  premises, 
and  had  the  sprinkler  company  dis- 
charge him,  to  his  loss  and  damage, 
for  which  he  sued,  set  forth  a  cause  of 
action.  22  App.  307  (1)  (95  S.  E. 
997). 
Telephone  wire:  Charge  here,  in  ac- 
tion for  death  from  contact  with  tel- 
ephone wire  charged  with  electricity, 
as  to  notice  requisite  to  charge  de- 
fendant with  liability,  was  proper.  16 
App.  864   (3)    (87  S.   E.   766). 


4406.  (§  3810.)  Breach  of  private  duties. 


Automobile:  Petition  alleging  that  be- 
cause of  cloud  of  smoke  caused  by 
negligent  use  of  kerosene  instead  of 
gasoline  in  cleaning  crank-case  of  auto- 
mobile obstructing  view  plaintiff  was 
hit  and  injured  by  another  automobile 
was  not  subject  to  general  demurrer. 
22  App.  532  (96  S.  E.  573). 

Electric  wires:  Petition  alleging  that 
electric  wire  which  extended  from  top 
of  pole  down  its  side  to  lead  pipe 
about  four  feet  above  the  ground  had 
been  broken  off  at  top  of  lead  pipe 
and  was  loose,  that  such  condition  had 
existed  for  several  months,  that  the 
wire  was  loose  at  the  top  also  and 
that  the  blowing  of  the  wind  caused  it 
to  come  in  contact  with  current-car- 
rying wires,  that  as  result  of  danger- 
ous dangling  of  wire  the  petitioner,  a 
boy  of  thirteen  years,  who  had  taken 
hold  thereof,  was  severely  injured,  etc., 
stated  good  cause  of  action  against 
lighting  company  owning  the  poles  and 
wires.     20   App.  8    (92   8.  E.   772). 

Gas  company  which  produces  and  fur- 
nishes gas  is  bound  to  use  such  skill 
and  diligence  in  its  operations  as  is 
proportionate  to  the  delicacy,  diffi- 
culty, and  nature  of  that  particular 
business.  18  App.  454  (89  8.  E.  532). 
See   19   App.   541    (91   8.   E.   1007). 


Gas  company  which  produces  and 
furnishes  gas,  before  turning  on  or 
permitting  to  be  turned  on  gas  for 
benefit  of  tenant  in  apartment  house 
who  has  applied  for  it,  must  use  rea- 
sonable precautions  to  ascertain  that 
pipes  in  such  building  are  in  such  con- 
dition that  gas  will  not  flow  into 
apartments  of  tenants  who  have  not 
applied  for  it,  to  their  injury.  18  App. 
454  (89  8.  E.  532).  See  19  App.  541 
(91  8.  E.  1007). 

It  is  for  jury  to  say  whether 
or  not  gas  company,  before  per- 
mitting gas  to  be  turned  on  for 
benefit  of  one  tenant  of  apartment 
house,  used  reasonable  precautions  to 
ascertain  that  no  harm  would  thereby 
result  to  other  tenants  who  had  not 
applied  for  it,  by  gas  escaping  into 
their  rooms.  18  App.  454  (89  8.  E. 
532).    See  19  App.  541  (91  8.  E.  1007). 

Gas  company  can  not  deny  liability 
for  injuries  resulting  from  failure  to 
use  reasonable  precautions,  before 
turning  gas  into  apartment  building, 
to  see  that  injury  could  not  result 
from  escape  of  gas  into  rooms  of  ten- 
ants not  applying  for  it,  on  ground 
that  it  had  no  right  to  enter  on  prem- 
ises of  such  tenants  to  make  inspec- 
tion of  pipes.  18  App.  454  (89  8.  E. 
532).     See  19  App.  541  (91  S.  E.  1007). 


§  4405.  (§  3809.)  Breach  of  legal  duty  gives  action. 


stated.  20  App.  438,  439  (93  8.  E.  16). 

Applied.     17   App.  779,  783    (88  8.  E. 

703). 

Amendment:     Where     plaintiff     elected 

to  sue  in  tort,  by  action  of  bail-trover, 


action    was    not    amendable    by    strik- 
ing the  trover  suit  and  setting  up  cause 
of  action   ex   contractu.     19   App.  548 
(1)    (91   S.  E.   1005). 
Bailee:      Tort    arising    out    of    bailee  ^s 
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breach  of  duty  may  be  waived  by 
bailor,  and  action  of  assumpsit  main- 
tained on  his  express  or  implied 
promise  to  discharge  such  duty.  14 
App.  597  (2)   (81  S.  E.  800). 

Where  contractual  relation  of  bailor 
and  bailee  exists  between  parties, 
whereby  duty  is  imposed  by  law  upon 
bailee  as  being  incident  to  and  aris- 
ing out  of  contract  of  bailment,  com- 
plainant setting  up  breach  of  duty  may 
elect  as  to  his  remedy  and  rely  upon 
either  his  right  under  the  contract  or 
proceed  for  damages  as  in  case  of  tort. 
22  App.  193  (2)  (95  S.  E.  752). 
Oonversion:  Where  defendant  alleged 
that  he  had  previously  filed,  and  that 
there  was  then  pending,  an  action  in 
trover  to  recover  cotton,  for  the  con- 
version of  which  he  sought  to  recoup 
damages  as  against  the  suit  brought  by 
plaintiff  upon  his  note,  he  was  con- 
cluded by  his  election,  and  the  court 
did  not  err  in  striking  the  plea.  13 
App.  180  (1)   (78  S.  E.  1013). 

Where  railroad  company  wrongfully 
refuses  to  deliver  to  consignee  car  of 
coal,  and  converts  it  to  its  own  use, 
consignee  may  waive  tort  and  sue  on 
implied  promise  to  pay  for  coal.  14 
App.  366   (3)    (80  S.  E.  912). 

One  whose  personal  property  has 
been  wrongfully  withheld  or  converted 
by  another  may  proceed  by  trover  to 
recover  it,  or  he  may  waive  the  tort, 
adopt  the  transaction,  and  treat  the 
wrong-doer  as  his  debtor  for  the  pur- 
chase price;  this  is  true  even  where 
taking  of  property  converted  or  with- 
held constitutes  larceny.  18  App.  775 
(90  S.  E.  653). 

Where  owner  of  property  wrongfully 
withheld  or  converted  by  another  elects 
to  sue  for  value  of  property  on  im- 
plied promise  to  pay,  action  so  brought 
is  one  arising  ex  contractu,  and  not 
ex  delicto.  18  App.  775  (1)  (90  S.  E. 
653). 

Vendor  of  personal  property  holding 
note  for  purchase  price,  in  which  title 
is  retained  in  himself,  is  not  estopped 
from  bringing  action  of  trover  for  prop- 
erty by  fact  that  he  has  previously  sued 
out  purchase  money  attachment.  19 
App.  159  (3)   (91  S.  E.  233). 

Where  one  wrongfully  takes  person- 
alty  of   another   and   converts   it   into 


money,  latter  has  right  of  action  ex 
delicto  for  wrong  done  him,  but  is  not 
restricted  to  that  form  of  action,  and 
may,  as  general  rule,  waive  the  tort 
and  sue  in  assumpsit  as  for  money  had 
and  received.  19  App.  499  (2)  (91  S. 
E.  912). 

Where,  in  suit  on  open  account  for 
purchase  price  of  personalty,  defendant 
entered  only  the  defense  that  the  goods 
purchased  were  worthless,  finding  for 
defendant  precluded  maintenance  of 
subsequent  action  in  trover  for  re- 
covery of  same  property.  20  App.  267 
(92  S.  E.  1012). 

Where,  in  action  ex  contractu,  cross- 
action  is  filed  by  defendant  setting  up 
conversion  of  defendant's  property  by 
plaintiff,  such  cross-action  can  not  be 
maintained  unless  it  is  affirmatively 
shown  that  such  property  has  been  con- 
verted into  money;  unless  this  fact  is 
shown,  the  cross-action  can  not  be  con- 
strued as  an  action  for  money  had  and 
received,  and  a  waiver  of  the  tort,  but 
will  be  construed  as  an  action  ex 
delicto,  which  ordinarily  can  not  be 
maintained  as  a  cross-action  in  an  ac- 
tion ex  contractu.  21  App.  297  (1) 
(94  S.  E.  317). 

Defense:  Plea  in  action  by  receiver  of 
bank  construed  as  showing  that  de- 
fendant's counter-claim  arose  ex 
delicto,  tort  could  be  waived  and  claim 
set  up  as  defense,  as  upon  implied  con- 
tract; in  such  case  defendant  would 
not  be  pleading  cause  of  action  arising 
ex  delicto  as  a  defense  to  action  aris- 
ing ex  contractu,  but  would  be  plead- 
ing claim  arising  ex  contractu  as  de- 
fense to  claim  arising  in  same  manner. 
20  App.  36  (4)   (92  8.  E.  397). 

Drainage:  Owner  of  realty,  suing  city 
for  damages,  can  not  recover,  for  dam- 
age to  freehold,  value  of  earth  washed 
away  by  negligently  maintained  drain- 
age, and  also  recover  difference  be- 
tween market  value  of  lot  before  earth 
was  washed  away  and  its  value  after- 
ward.   20  App.  601  (3)  (93  8.  E.  359). 

Husband  and  wife:  Suit  against  hus- 
band and  wife  for  purchase  price  of 
piano,  dismissed  as  to  wife,  on  general 
demurrer,  did  not  constitute  election 
to  recognize  title  to  piano  in  her,  and 
record  of  such  suit  was  properly  ex- 
cluded in  trover  against  her  for  such 
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piano.  22  App.  728.  729  (2)  (97  8. 
E.  197). 

Irreyocable:  Defendant's  election  to 
proceed  in  trover  to  recover  cotton, 
for  the  conversion  of  which  he  sought 
to  recoup  damages  as  against  suit 
brought  by  plaintiff  upon  his  note, 
was  conclusive,  and  constituted  an 
absolute  bar  to  maintenance  of  de- 
fense he  sought  to  set  up.  13  App. 
180  (1)   (78  S.  E.  1013). 

Malpractice:  Patient,  in  case  of  mal- 
practice by  physician,  ordinarily  has 
choice  of  remedies,  and  may  sue  either 


in  contract  or  in  tort.  20  App.  325  (4) 
(4)  (93  8.  E.  27). 
Trespass:  Where  soil  is  wrongfully  taken 
from  land,  owner  may  waive  his  right 
of  action  for  trespass  to  the  realty 
and  recover  for  soil  severed  and  taken 
away,  or  he  may  recover  for  dimin- 
ished market  value  of  the  land;  he 
can  not  recover  both  market  value 
of  soil  severed  and  removed  and 
amount  of  diminution  of  market  value 
of  land.  20  App.  415  (5)  (93  8.  E. 
24). 


§  4409.  (§  3813.)  Fraud  and  damage  give  action. 


Corporation:  One  who  has  been  de- 
frauded by  false  and  fraudulent  rep- 
resentations as  to  value  of  stock  in 
a  corporation  has  his  remedy,  in  an 
action  for  tort,  against  all  who  par- 
ticipated in  the  fraud;  he  may  sue 
the  agent  or  the  company  itself.  20 
App.   374,   379    (5)    (93   S.   E.   20). 

Disease:  Where  plaintiff  alleged  and 
proved  that  he  was  in  livery  business 
and  was  owner  of  horses  which  were 
sound  and  in  good  condition,  that 
defendant,  as  agent  of  owner  of  cer- 
tain mules,  induced  plaintiff  to  take 
them  into  his  stables,  falsely  repre- 
senting   that    they    were    sound    and 

§  4410.  (§  3814.)  Deceit. 

stated.  20  App.  374,  379  (4)  (93 
8.    E.    20). 

OonclQslons:  Statement  that  fraud  was 
committed  is  mere  conclusion  of 
pleader;  as  matter  of  pleading,  fraud 
is  alleged,  not  by  nomenclature,  but 
by  stating  facts  which  show  its  exist- 
ence.    18  App.  25   (2)    (88  8.  E.  745). 

Corporation:  Nonsuit  properly  directed 
in  suit  to  rescind  purchase  of  corpo- 
rate stock  and  asking  judgment  for 
face  value  thereof,  representations 
not  being  shown  to  be  false,  nor  that 
directors  of  corporation  knew  of  or 
authorized  them.  19  App.  267  (1) 
(91  8.  E.  345). 

Diligence:  Instruction  in  action  to  re- 
cover land  from  grantor  in  possession 
that  if  defendant  signed  deed,  be- 
lieving it  to  be  a  note,  and  neither 
knew,  nor  in  exercise  of  due  care  and 
caution   should  have   known  that  the 


well,  that  plaintiff  fully  believed  and 
relied  on  such  representations,  that 
the  mules  had  a  contagious  disease  of 
which  plaintiff  was  ignorant,  and 
which  they  communicated  to  plain- 
tiff's horses,  by  reason  of  which  the 
horses  became  sick  and  died,  jury 
properly  returned  verdict  in  favor  of 
plaintiff  for  his  actual  damages.  21 
App.  280  (1)  (94  8.  E.  283). 
Evidence  here  held  to  show  that  de- 
fendants had  conspired  to  defraud 
plaintiff  of  inheritance  and  that  as 
result  of  fraud  he  had  sustained  dam- 
ages.     143/139    (84   8.    E.    557). 


same  was  a  deed,  plaintiff  ought  not 
to  recover,  if  he  was  chargeable  with 
knowledge  of  such  facts  was  errone- 
ous.    142/49,  50   (2)    (82  8.  E.  440). 

False  representations  relating  to 
easements  or  appurtenances  to  land, 
affecting  its  value,  by  owner  to  an- 
other with  intent  to  deceive,  and 
which  actually  did  deceive  him  to  ^ 
injury  and  induced  him  to  purchase 
property  for  more  than  its  value,  gave 
right  of  action  of  deceit,  if  falsity 
of  representations  could  not  have  been 
ascertained  by  examination  of  prem- 
ises. 23  App.  428  (1)  (98  S.  E.  367). 
Petition  by  sheriff  alleging  that  defend- 
ant had  stated  that  defendant  in  a 
distress  warrant  had  made  away  with 
the  property  which  had  been  levied 
on,  that  such  statement  was  false,  so 
as  to  induce  the  sheriff  to  pay  dam- 
ages for  failure  to  have  the  property 
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forthcoming  for  the  sale,  while  in  fact 
defendant  in  the  distress  warrant  had 
paid  his  rent,  stated  a  cause  of  action 
for   deceit.     141/33    (80   S.   E.   284). 
Sale:     Before   money   judgment   can   be 


recovered  there  must  be  rescission,  as 
contract   is   conclusive   as   long   as   it 
stands.    140/112,  117  (78  S.  E.  809). 
Tort:      Action    for    deceit    is    action    in 
tort.     20  App.  438,  439  (93  S.  E.  16). 


§  4411.  (§  3815.)  Letters  to  obtain  credit. 


False:  Petition  in  action  for  damages 
for  inducing  plaintiff  to  purchase 
stock  by  false  representations  as  to 
solvency  of  persons  guaranteeing  value 

§  4412.  (§  3816.)  Torts  to  wife,  etc. 


of  stock  was  not  demurrable,  this  sec- 
tion not  applying.  143/550  (1)  (85  S. 
E.  757). 


Burden  rests  upon  father  to  affirmatively 
establish  that  minor  son  was  employed 
to  perform  work  of  specific  kind,  and 
that  character  of  employment  was 
changed  by  defendant  without  knowl- 
edge and  consent  of  father.  18  App. 
280   (2)    (89  S.  E.  451). 

Child:  Conclusively  presumed  that  in- 
fant less  than  two  years  old  was  in- 
capable of  performing  services  of 
value  to  its  parent.  15  App.  182  (82 
S.   E.  767). 

Question  whether  infant  was  capa- 
ble of  rendering  valuable  services  to 
its  parent  was  for  jury  where  infant 
was  more  than  two  years  old.     Id. 

It  was  not  error  to  sustain  demurrer 
to  action  brought  to  recover  damages 
for  homicide  of  child  two  years  and 
four  months  old,  and  thereupon  to  dis- 
miss petition.  18  App.  171  (89  S. 
E.   79). 

As  general  rule,  parent  may  recover 
damages  for  injury  to  minor  child  in 
course  of  child's  employment,  when 
he  was  employed  without  parent's  con- 
sent, even  if  there  be  no  negligence 
on  part  of  emplover.  18  App.  280  (1) 
(89   S.   p.   451).  * 

Consent  of  parent  to  employment  of 
child  may  be  inferred  from  knowledge 
of  such  employment  and  his  acquies- 
cence therein.  18  App.  280  (1)  (89  S. 
E.  451). 

Contributory  negligence:  It  can  not  be 
said  that  mother,  in  sending  her  six- 
year-old  son  unattended  to  a  bakery 
to  make  a  purchase,  was  guilty  of  such 
negligence  as  would  prevent  recovery 


for  his  negligent  killing  by  street  car, 
where  evidence  disclosed  that  child 
was  physically  and  mentally  well  de- 
veloped and  capable  of  performing 
such  duty.  18  App.  314  (5)  (89  S.  E. 
373). 

Next  friend:  Suit  against  railway  com- 
pany for  personal  injuries  to  minor, 
brought  by  his  mother  as  next  friend, 
is  not,  either  as  to  cause  of  action  or 
as  to  parties,  actually  or  substantially 
the  same  as  a  suit  by  the  mother  in 
her  own  right  against  the  railway 
company  for  loss  of  minor's  services. 
20  App.  274  (1)    (92  S.  E.  1020). 

Though  divorced  decree  awards  cus- 
tody of  minor  child  to  mother,  father 
may,  as  next  friend,  institute  action 
against  railroad  company  for  negligent 
physical  injury  to  child.  22  App. 
192  (1)   (95  S.  E.  738). 

Pleading:  Allegations  that  solely  by  and 
through  the  negligence  of  defendant, 
its  agents  and  employees,  plaintiff  was 
deprived  of  the  services  of  her  minor 
child,  that  on  certain  date  such  child 
sustained  the  loss  of  both  legs  through 
the  carelessness  and  negligence  of  said 
defendant,  and  without  the  fault  or 
contributing  negligence  of  plaintiff, 
are  too  general.  20  App.  274  (2)  (92 
S.  E.   1020). 

Services:  Basis  of  father's  right  of  ac- 
tion is  loss  of  services  of  child,  and 
there  can  be  no  recovery  where  child 
was  incapable  of  rendering  services 
at  time  of  its  death.  15  App.  182  (82 
S.  E.  767). 


4413.  (§  3817.)  By  wife,  servant,  etc. 


Automobile:      Parent     who     kept     auto- 
mobile   for    comfort    and    pleasure     of 


her    family,    including    minor    son,    is 
liable   for   negligence   of   son   in   driv- 
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ing  machine  with  her  consent.  144/ 
275  (1)    (87  S.  E.  10). 

Employer  of  driver  of  automobile 
truck  was  not  liable  for  death  of  child 
whom  driver,  acting  without  scope  of 
duties,  permitted  to  ride  on  running 
board  of  truck.  144/695  (87  8.  E. 
888). 

Owner  of  automobile  who  is  pres- 
ent in  machine  is  liable  for  negligence 
of  driver  operating  automobile  for 
him.     14  App.  99  (2)    (80  S.  E.  212). 

Where  plaintiff's  evidence  showed 
that  defendant  owned  automobile  that 
injured  him,  and  that  chauffeur  was 
defendant's  servant,  presumption  arose 
that  he  was  engaged  in  master's  busi- 
ness.    16  App.  600  (1)  (85  S.  E.  930). 

Where  man  had  provided  automo- 
bile for  pleasure  and  convenience  of 
his  family,  he  is  not  responsible  for 
tort  of  minor  son  committed  when 
child  is  engaged  merely  in  driving 
auto  in  pleasure  and  not  in  business 
of  parent;  petition  here  did  not  set 
forth  cause  of  action.  17  App.  215 
(1)   (87  S.  E.  713). 

Negligence  of  chauffeur,  in  failing 
to  avoid  danger  while  driving  his  mas- 
ter in  his  automobile,  is  imputable  to 
the  master.  19  App.  193  (1)  (91  8. 
E.  219). 

Evidence  here  did  not  show  that  au- 
tomobile that  inflicted  injury,  and  that 
was  driven  by  unaccompanied  minor 
daughter  of  one  defendant,  the  father 
of  the  other  defendant,  owner  of  the 
car,  was  being  operated  with  the 
knowledge  or  consent  of  either  defend- 
ant, nor  that  it  was  being  used  in 
carrying  on  or  aiding  business  of 
either  defendant.  19  App.  484  (91  8. 
E.  786). 

Owner  of  automobile  is  not  liable 
for  injuries  inflicted  by  his  son, 
twenty  years  of  age,  in  negligently 
operating  it,  where  it  appears  that  at 
time  of  the  injuries  the  son  was  using 
the  car  for  his  pwn  purposes,  and  not 
as  an  agent  or  servant  of  the  father. 
21  App.  427  (1)  (94  8.  E.  636). 

Trial  judge,  in  action  for  injuries  in- 
flicted by  defendant's  son,  twenty 
years  of  age,  in  operating  defendant's 
automobile,  did  not  err  in  directing 
verdict  in  favor  of  defendant,  it  ap- 
pearing that  such  son  was  using  the 


car  for  his  own  purposes,  and  not  as 
agent  or  servant  of  the  father.  21 
App.  427  (2)   (94  8.  E.  636). 

Brakeman,  upon  either  passenger  or 
freight  train,  has  implied  power  to 
remove  trespassers  therefrom.  18 
App.  511  (1)   (90  8.  E.  80). 

Charge:  Where  ownership  of  wagon  in- 
flicting personal  injury,  as  well  as 
connection  of  driver  with  defendant, 
could  be  inferred  from  circumstances 
and  direct  proof,  court  did  not  err 
in  so  charging.  17  App.  85  (2)  (86  8. 
E.  96). 

Charge  that  it  was  duty  of  defend- 
ant to  comply  with  law,  and  to  see 
that  it  was  not  violated  by  itself  or 
its  agents  or  servants,  and  defendant 
through  its  agents  and  servants  must 
exercise  ordinary  care  in  carrying  the 
law  in  effect,  but  if  jury  believed  that 
defendant  exercised  ordinary  care  in 
efforts  to  enforce  law,  and,  notwith- 
standing, plaintiff  was  in  mill  without 
its  knowledge  or  consent,  or  knowledge 
or  consent  of  its  authorized  agents, 
then  defendant  would  not  be  liable, 
was  not  subject  to  exception  that  use 
of  the  words  "agents  or  servants"  ex- 
tended defendant's  liability  to  acts  of 
others  than  authorized  agents.  23 
App.  605  (2)  (99  8.  E.  238). 

Corporation:  Mere  fact  that  one  who 
commits  tort  is  director  in  corpora- 
tion does  not,  without  more,  render 
corporation  liable  therefor.  141/565, 
566  (4-a)  (81  8.  E.  886). 

Manufacturing  corporation  was  lia- 
ble, in  view  of  prescribed  duties  of 
watchman,  for  assault  by  latter  on 
intoxicated  person,  though  watchman 
was  also  special  policeman.  143/593 
(85  8.  E.  747). 

Where  hospital  was  chartered  as 
charitable  institution,  but  neverthe- 
less greater  portion  thereof  was  set 
aside  for  treatment  of  pay  patients, 
one  such  patient  who  is  injured  by 
carelessness  of  employee  may  recover 
against  such  hospital,  but  recovery 
would  be  restricted  to  income  derived 
from  non-charitable  sources.  148/438 
(3)   (96  8.  E.  887). 

Incorporated  hospital,  primarily 
maintained  as  charitable  institution, 
is  not  liable  for  negligence  of  its 
officers  and  employees,  unless  it  fails 
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to  exercise  ordinary  care  in  selection, 
or  fails  to  exercise  care  in  retaining 
such  officers  and  employees,  except  as 
regards  pay  patients.  148/438  (4) 
(96  S.  E.  887). 

Where  pay  patient  in  incorporated 
hospital,  primarily  maintained  as 
charitable  institution,  is  injured  on 
account  of  negligence  or  incompetence 
of  officer  or  employee,  petition  need 
not  allege  that  corporation  failed  to 
exercise  ordinary  care  in  selection  of 
its  officers  and  employees  or  in  retain- 
ing same;  judgment  so  recovered  will 
not  subject  funds  in  trust  for  charita- 
ble purposes,  unless  petition  alleges 
that  cofporation  failed  to  exercise 
such  care  in  the  selection  of  such 
officers  and  employees.  148/438  (5) 
(96  S.  E.  887). 

Damages:  Where  testimony  authorized 
finding  of  punitive  damages,  and  evi- 
dence authorized  recovery  for  amount 
claimed  as  actual  damages,  verdict 
including  exemplary  damages  was  not 
excessive.  16  App.  635  (3)  (85  S.  E. 
932). 

Where  there  was  sufficient  evidence 
to  authorize  submission  to  jury  of 
plaintiff's  right  to  recover  for  neces- 
sary expenses,  such  as  reasonable 
physicians'  bills  incurred  in  conse- 
quence of  injury  to  his  minor  daugh- 
ter, and  evidence  sufficient  to  sustain 
verdict  covering  such  element  of  dam- 
ages, as  well  as  loss  of  her  services 
during  minority,  overruling  defend- 
ant's motions  for  new  trial  was  not 
error.  24  App.  290  (2)  (100  S.  E. 
714). 

Landlord:  Notwithstanding  allegations 
in  action  for  damages  caused  by  burn- 
ing of  house  in  consequence  of  burn- 
ing of  trash  on  farm  by  one  of  de- 
fendants that  in  preparing  land  for 
cultivation  it  became  necessary  to 
burn  off  certain  trash,  and  that  said 
defendant  in  carrying  out  his  farming 
operations  "put  ouf  fire  at  different 
points  on  lands  of  his  employer,  co-de- 
fendant, and  that  these  acts  were  with- 
in scope  of  business,  no  cause  of  action 
was  set  forth  against  the  landlord  as 
it  did  not  appear  that  fire  was  set  out 
under  her  express  direction.  23  App. 
284  (1)   (98  8.  E.  92). 


Pleading:  Petition  alleging  that  a  tele- 
phone company  placed  a  large  chest 
in  a  warehouse  belonging  to  plaintiff's 
father,  and  left  the  lid  open  and  that 
plaintiff,  a  child,  was  attracted  there- 
by, and  the  lid  fell  upon  and  injured 
him,  was  not  subject  to  general  de- 
murrer.    141/208   (1)    (80  S.  E.  788). 

Where  petition  makes  negligence 
of  defendant's  minor  son  proximate 
cause  of  injury,  and  alleges  that  tort 
was  committed  in  prosecution  of  de- 
fendant's business,  and  petition  does 
not  show  that  plaintiff  could  have 
avoided  injury,  it  was  good  as  against 
general  demurrer.  16  App.  642  (1) 
(85  8.  E.  954). 

Petition  here  in  action  against  hotel 
company  for  damages  on  account  of 
alleged  conduct  of  servants  and 
agents  of  defendant  toward .  plaintiff 
while  she  was  guest  in  its  hotel,  was 
not  subject  to  demurrer  interposed. 
24  App.  533    (101  8.  E.  713). 

Petition  alleging  that  defendant  fair 
association  let  a  concession,  and  that 
on  refusal  of  concessionaire  to  change 
his  location  on  order  of  defendant's 
manager,  latter  struck  him  with  iron 
instrument  and  killed  him,  without 
provocation  or  justification,  and  wan- 
tonly and  unlawfully,  and  within 
scope  of  employment,  and  to  force 
deceased  to  change  his  location,  not 
showing  except  by  way  of  conclusion 
that  it  was  done  by  defendant's  com- 
mand or  assent  or  within  scope  of  its 
business,  was  subject  to  general  de- 
murrer. 24  App.  707  (102  S.  E.  32). 
Proof:  Evidence  in  action  against  a 
telegraph  company,  in  which  it  was 
alleged  that  plaintiff  was  run  over  by 
a  bicycle  messenger  boy  in  the  service 
qf  the  company,  that  plaintiff  was 
struck  by  a  boy  on  a  wheel,  that  the 
boy  had  a  blue  uniform  and  a  cap  of 
such  telegraph  company,  and  that  the 
witness  did  not  kijow  whether  it  was 
such  company's  bicycle  or  not,  did  not 
meet  allegations  of  petition  and  was 
not  sufficient  to  require  submission  of 
case  to  jury.  18  App.  775  (90  8.  E. 
730). 
Scope  of  empl03rment:  Essential  that 
employee  shall  have  been  acting  within 
scope  of  his  employment,  in  order  to 
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bind  master  for  negligence  or  miscon- 
duct.    14  App.  403  (2)   (81  S.  E.  259). 

Employer  is  liable  for  torts  of  serv- 
ant done  in  prosecution  and  within 
scope  of  business.  17  App.  489  (2) 
(87  S.  E.  714). 

Whether  agent  was  acting  within 
s^ope  of  employment  was  for  jury, 
in  action  for  assault  and  battery, 
though  at  moment  of  assault  he  was 
under  influence  of  personal  anger.   Id. 

Allegation  that  defendant  com- 
pany's servant,  unlcnown  to  plaintiff, 
started  elevator,  causing  injury  com- 
plained of,  must  be  taken  to  mean 
that  such  servant  was  defendant's 
servant  in  thus  operating  the  elevator, 
and  that  consequently  the  act  was 
within  scope  of  his  authority,  it  being 
further  charged  that  defendant  was 
negligent  in  that  it  caused  or  allowed 
the  elevator  to  be  thus  moved  by  its 

§  4414.  (§  3818.)  By  employee. 

Automobile:  Where  owner  of  automobile 
delivers  it  to  mechanic  for  repairs, 
and  surrenders  control,  mechanic  is  not 
servant  of  owner,  but  independent 
contractor;  and  where  mechanic  negli- 
gently and  in  violation  of  ordinance 
injures  another  while  testing  car, 
owner  is  not  liable  in  damages;  fact 
that  owner's  driver  was  riding  in  car 
at  time  of  injury  does  not  alter  rule. 
19  App.  797  (1)   (92  S.  E.  295). 

Where,  in  suit  against  owner  of 
automobile  for  personal  injuries,  evi- 
dence of  plaintiff  showed,  without 
contradiction,  that  automobile,  at 
time  it  struck  him,  was  being  driven 
by  one  not  in  employ  of  owner,  and 
who  was  driving  it  without  knowledge 
of  owner,  court  did  not  err  in  grant- 
ing nonsuit.  19  App.  799  (92  S.  E. 
295). 


servant.  24  App.  478,  479  (3)  (101  8. 
E.  311). 

"Servant"  includes  employee  in  charge 
of  vehicle,  negligent  operation  of 
which  causes  injury  to  another.  14 
App.   234    (3)    (80  8.  E.  661). 

Vehicle:  Where  eight-year-old  boy 
caught  his  foot  in  wheel  of  tricycle 
and  while  attempting  to  extricate 
himself  was  run  over  by  wagon  driven 
rapidly  down  street  by  defendant's 
servant  without  looking  ahead,  de- 
fendant is  liable  for  boy's  injuries. 
14  App.  234  (1)   (80  8.  E.  661). 

Wilful:  Where  plaintiff  and  railroad 
porter  were  lifting  trunk,  plaintiff's 
position  at  one  end  of  trunk  was  not 
so  obviously  perilous  to  porter  as  to 
charge  railroad  company  with  wilful 
negligence  because  porter  permitted 
his  end  to  fall.  16  App.  673  (2)  (85 
8.  E.  974). 


Where  it  appeared  that  chauffeur 
was  operating  car  contrary  to  express 
direction  of  his  master,  defendant  in 
suit  for  injuries,  and  not  in  connec- 
tion with  any  business  of  such  master, 
but  wholly  for  his  own  private  use  and 
purposes,  trial  judge  did  not  err  in 
directing  verdict  in  favor  of  the  mas- 
ter. 20  App.  242  (92  8.  E.  965). 
Bailroad:  To  render  employer  liable  for 
act  of  employee  on  its  switch  engine, 
in  striking  and  knocking  from  engine 
to  the  track  his  subordinate,  who  was 
run  over  and  killed,  it  must  clearly 
appear  not  only  that  act  was  done  in 
prosecution  of  employer's  business, 
but  also  that  it  was  done  within  scope 
of  doer's  employment  and  was  not 
prompted  solely  or  primarily  by  mal- 
ice.    20  App.  546   (94  8.  E.  175). 


§   4415.    (§ 
5. 


3819.)  Employer,  when  liable  for  acts  of  contractor. 


Applied.  17  App.  217  (1)  (86  8.  E. 
429). 
Acceptance:  Where  employer  accepts 
work  so  constructed  by  independent 
contractor  as  to  amount  to  nuisance 
he  becomes  responsible  for  the  nui- 
sance.    143/206,  207  (2)  (84  8.  E.  451). 


Charge  of  this  section  was  clearly  in- 
applicable under  evidence  and  should 
not  have  been  given.  143/206  (1-c) 
(84  8.  E.  451). 

Interference:  Independent  contractor 
and   his   employees   become   employees 

of    owner    by    interference    of    owner 
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with  method  or  means  of  doing  the 
work,  resulting  in  injury  to  employee 
of  contractor.     261  Fed.  279,  280  (5). 

Employer  is  liable  if  he  so  interferes 
with  or  assumes  control  over  work  be- 
ing done  by  independent  contractor 
as  to  create  relation  of  master  and 
servant.  24  App.  445  (2)  (101  8.  E. 
300). 

Interference  or  assumption  of  con- 
trol does  not  necessarily  create  rela- 
tion of  master  and  servant,  but  it  is 
sufficient  to   make  employer  liable   if 


it  is  such  "that  an  injury  results 
which  is  traceable  to  his  interference." 
24  App.  445  (3)  (101  S.  E.  300). 
Municipal  ordinance:  Obligations  im- 
posed by  building  ordinances  of  City 
of  Atlanta  are  not  imposed  by  its 
terms  on  contractor  and  owner  jointly, 
but,  where  they  are  acting  indepen- 
dently, are  imposed,  each  only  accord- 
ing to  degree  of  control  either  may 
exercise.  17  App.  217  (2)  (86  S.  E. 
429). 


Charge:  Application  of  this  section 
should  have  been  limited  to  injuries 
from   interference     with      flowage    of 


water  causing  it  to  damage  plaintiff's 
land.     143/206,  207  (2)   (84  S.  E.  451). 


General  Note. 


Charge  of  provisions  of  this  section 
which  were  not  applicable  under  the 
evidence  were  improperly  charged  in 
action  for  injury  to  land.  143/206 
(1)   (84  8.  E.  451). 

Damages:  Instruction  on  measure  of 
damages  was  erroneous  here  for  fail- 
ure to  require  jury  to  segregate  dam- 
ages for  which  defendant  was  respon- 


sible from  those  chargeable  solely  to 
negligence  of  independent  contractor. 
143/206,  207  (3)  (84  S.  E.  451). 
Pleading:  Petition,  in  action  against 
owner  of  building  for  death  of  plain- 
tiff's husband  while  in  employ  of 
contractor,  held  demurrable.  17  App. 
217   (3)    (86  S.  E.  429). 


§  4416.  (§  3820.)  Ratification  of  torts. 


Father  of  infant  son,  who  had  negli- 
gently injured  another,  did  not,  by  his 
expressions  of  sympathy  to  the  be- 
reaved family  and  his  statements  to 
mother  of  the  deceased  that  he  would 
do  the  right  thing  by  her,  ratify  the 
tort  or  acknowledge  his  liability 
therefor.  21  App.  427,  430  (94  S.  E. 
636). 

Landlord:    Allegations     in    petition   for 

§  4417.  (§  3821.)  Vicious  animals. 

Volunteer:  Mere  volunteer  assumed 
any    risk    from    vicious    character    of 


damages  on  account  of  burning  of 
house  on  plaintiff's  land  in  conse- 
quence of  burning  of  trash  on  farm 
by  a  cropper  that  defendant  landlord 
failed  to  discharge  said  cropper,  and 
admitted  liability  for  injury  caused 
by  him,  and  offered  to  pay  damages, 
did  not  show  ratification  of  unauthor- 
ized acts  of  cropper.  23  App.  284  (1) 
(98  S.  E.  92). 


animal    causing    his    injury.     14    App. 
287  (2)   (80  S.  E.  693). 


§  4418.  (§  3822.)  Dogs,  owner  liable  for. 

Evidence  here  authorized  finding  that  Property:  Owner  of  dog  which  is  wan- 
killing  of  plaintiff's  dog  was  wanton  tonly,  maliciously,  or  intentionally 
and  malicious.  16  App.  254  (85  8.  E.  killed  by  another  may  recover  there- 
200).  for.     16  App.  254  (85  S.  E.  200). 

§  4419.  (§  3823.)  Frauds  by  acts  or  silence. 


Oredltors:  Agreement  between  two  cred- 
itors of  insolvent  estate  to  bid  upon, 


and,    if    necessary,    to    buy    and    own 
in  equal  proportion  the  property  of  the 


Digitized  by 


Google 


1385 


NINTH  TITLE— CHAPTER  1. 


§4420 


Torts;  general  principles,  and  herein  of  fraud  and  deceit. 


estate,  for  purpose  of  causing  property 
to  bring  its  fair  market  value,  will 
not  estop  one  of  the  creditors  from 
claiming  prior  lien  upon  property  ex- 
pressly excluded  from  terms  of  agree- 
ment, although  creditor  asserting  lien 
failed  to  advise  other  creditors  of  its 
existence.  20  App.  1  (1)  (92  S.  E. 
778). 

Eqnitable  interest:  Wife  having  equi- 
table title  to  land  to  which  deed  is 
taken  in  husband's  name,  estopped 
from  asserting  title  as  against  lien  of 
judgment  creditor,  though  before  such 
judgment  the  husband,  in  recognition 
of  the  equity,  may  have  conveyed  the 
land  to  her.  140/670  (3)  (79  S.  E. 
576). 

Injury:  Remaindermen  suing  bank  and 
its  president  on  ground  that  they  con- 
spired to  defraud  by  fraudulently  in- 
cumbering certain  property  can  not 
recover  where  they  had  purchased  the 


land,  as  they  were  not  injured  by  de- 
preciation in  price  because  of  such 
incumbrance.  144/519,  520  (3)  (87  8. 
E.  661). 

Estoppels  are  not  favored,  and  mere 
silence  will  not  work  an  estoppel  un- 
less circumstances  are  such  as  not 
only  to  afford  an  opportunity  to  speak, 
but  also  to  create  an  apparent  or 
actual  duty  to  speak;  he  who  invokes 
an  estoppel  must  have  changed  his 
position,  to  his  injury,  upon  strength  of 
facts  upon  which  claim  of  estoppel  is 
based.  20  App.  1  (2^  (92  8.  E.  778). 
Title:  Claimant  was  estopped  from  as- 
serting his  title  to  land  as  against 
plaintiff  in  fi.  fa.  by  reason  of  repre- 
sentations made  to  grantee  in  security 
deed  at  time  of  its  execution,  to  effect 
that  grantor  owned  the  land,  whereby 
grantee  was  induced  to  sell  property, 
on  credit  to  grantor.  147/27  (2)  (92 
8.  E.  536). 


§  4420.  (§  3824.)  Owner  bound  to  keep  premises  safe,  when. 


Child:     See  Trespasser. 

Electricity:  Petition  in  action  for  in- 
juries from  electric  shock  received 
while  in  defendant's  building  on  busi- 
ness held  not  subject  to  general  de- 
murrer.    144/124   (1)    (86  8.  E.  319). 

Where  petition  against  owner  of 
house  supplied  with  electricity  by  un- 
insulated wire,  by  which  plaintiff  was 
injured  when  he  fell  and  came  in  con- 
tact with  it  by  walking  along  adjacent 
woodland  lot  not  owned  by  defendant, 
alleged  negligence  as  to  sagging  and 
uninsulated  condition,  but  did  not  al- 
lege any  invitation  to  use  paths,  or 
that  its  character  amounted  to  an  in- 
vitation or  permission,  or  to  show  that 
injury  resulted  from  its  use  in  exercise 
of  such  commission,  general  demurrer 
was  properly  sustained.  24  App.  232 
(100  8.  E.  639). 

Invitees:  Petition  here  for  damages 
for  personal  injuries  predicated  re- 
covery on  defendant's  duty  to  plain- 
tiff because  he  was  on  defendant's 
premises  by  invitation  on  matter  of 
business  in  which  defendant  was  inter- 
ested.    143/596    (1)    (85  8.   E.   755). 

Evidence  here  did  not  support  al- 
legations of  petition  that  plaintiff 
was  on  defendant's  premises  by  invi- 


tation   on    business   in   which    defend- 
ant was  interested.    Id.  596,  597  (2). 

Landlord:  Where  owner  of  land  has 
fully  parted  with  both  possession  and 
right  of  possession  by  any  lawful  con- 
tract of  rental,  his  liabilities  are  those 
prescribed  by  section  8694;  in  such 
case  this  section  is  without  applica- 
tion, but  it  is  otherwise  where  the 
possession  or  the  right  of  possession 
is  not  fully  parted  with.  21  App.  246 
(1)    (94  8.  E.  252). 

Licensee:  Where  undisputed  evidence 
showed  that  plaintiff  entered  oflfice 
building  to  see  a  tenant  on  business 
of  her  own,  she  was  a  licensee  only, 
and  was  not  there  by  the  invitation, 
express  or  implied,  of  the  owner  of 
the  building,  and  trial  judge  did  not 
err  in  granting  nonsuit.  22  App.  177 
(97  8.  E.  112). 

Petition  alleging  that  defendant's 
railroad  velocipede,  placed  near  depot, 
where  small  children  were  permitted  to 
go,  was  negligently  left  so  that  it 
might  be  moved,  and  that  child,  at- 
tracted thereby  and  not  appreciating 
the  danger,  caught  his  hand  in  the 
gearing  and  was  injured,  was  not  sub- 
ject to  general  demurrer.  24  App.  790 
(102  8.  E.  464). 
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Master:  In  order  for  doctrine  of  re- 
spondeat superior  to  have  application, 
it  must  appear  that  alleged  negligent 
act  of  defendant's  servant  occurred 
while  he  was  acting  as  such  servant 
and  within  scope  of  his  employment. 
24  App.  478,  479  (1,2)  (101  S.  E.  311). 

"Owner,"  as  used  in  this  section,  is  not 
synonymous  with  "landlord,"  as 
used  in  section  3694.  21  App.  246  (1) 
(94  S.  E.  252). 

Petition  in  action  against  owner  of 
building,  prospective  tenant  thereof, 
and  contractor  mnployed  to  make  cer- 
tain alterations  therein  alleging  that 
owner  retained  possession  and  control 
of  the  building,  that  the  contractor 
and  prospective  tenant  each  severally 
requested  petitioner  to  go  to  the  build- 
ing  and   there   to   make    an   estimate 

•  of  cost  of  certain  work,  that  peti- 
tioner went  to  the  building  for  pur- 
pose of  making  estimate  and  fell  into 
hole  which  defendants  negligently 
failed  to  guard,  etc.,  failed  to  show 
breach  of  any  duty  which  contractor 
owed  petitioner  and  was  demurrable. 
23  App.  465  (98  S.  E.  359). 

Trespasser:  Where,  in  an  action  for  in- 
juries to  a  minor  child  by  negligence 
in  leaving  dangerous  appliances  on 
certain  premises,  it  appeared  that  both 
parties  were  lawfully  on  the  premises, 
the  rule  in  reference  to  liability  of 
an  owner  or  occupant  of  the  property 
to  a  trespasser  does  not  control.  141/ 
208,  209  (2)   (80  8.  E.  788). 

Where  evidence  showed  that  plain- 
tiff went  as  volunteer  or  intruder  on 
that  part  of  defendant's  premises 
where  he  received  electric  shock,  er- 
ror to  charge  on  plaintiff's  right  to 
recover  on  theory  that  he  was  invitee 
or  licensee.  144/124  (3)  (86  8.  E. 
319). 

§  4421.  (§  3825.)  Action  for  tort  does  not  abate  by  death  of  either 
party. 


Operator  of  cottonseed  oil  mill  was 
not  liable  for  injury  to  child  on 
ground  that  it  kept  doors  of  seed- 
house  open,  making  the  place  attrac- 
tive to  children.  145/130  (88  8.  E. 
672). 

Heavy  two-wheeled  truck  for  mov- 
ing freight  in  depot  was  not  so  attrac- 
tive as  a  plaything  for  children  and 
so  dangerous  in  its  nature  as  to  come 
within  rule  of  "turn-table  cases,"  and 
railway  company  was  not  liable  for 
leaving  it  accessible  to  child  who  was 
in  habit  of  playing  at  depot  and  who 
was  injured  by  it.  20  App.  291  (93 
S.  E.  29). 

Duty  to  trespasser  arises  only  with 
knowledge  of  the  perilous  position  of 
the  trespasser,  and  is,  therefore,  not 
to  anticipate,  but  to  refrain  from  wan- 
ton or  willful  injury  after  knowledge 
of  trespasser's  peril;  failure  to  exer- 
cise ordinary  care  and  diligence  is  in 
many  instances  equivalent  of  wanton- 
ness and  willfulness,  but,  manifestly, 
only  after  perilous  position  of  tres- 
passer is  known.  20  App.  645  (93  8. 
E.  306). 

Petition  alleging  that  plaintiff,  a 
child,  was  injured  in  courthouse  square 
belonging  to  county,  by  fall  of  iron 
shaft  on  which  he  was  playing,  that  it 
was  placed  there  by  city  authorities, 
who  under  agreement  with  county 
commissioners  had  charge  of  such 
square,  that  for  years  many  people  had 
frequented  the  square  at  place  where 
injury  occurred,  that  shaft  was  allur- 
ing and  attractive  to  children,  that  it 
was  not  braced  and  slight  pressure 
was  likely  to  cause  it  to  fall,  and  that 
city  had  notice  of  these  facts,  was  not 
demurrable.  23  App.  241  (98  8.  E. 
91). 


Constmction:  This  section  must  be 
strictly  construed.  14  App.  386  (1) 
(80  8.  E.  862). 

Federal  Employer's  Liability  Act:  Ac- 
tion under  the  Federal  employer's  lia- 
bility act  does  not  abate  upon  death 


of  plaintiff.  24  App.  532  (3)  (101  8. 
E.  710). 
Pending  suits:  This  section  does  not 
authorize  maintenance  of  suit  brought 
by  administrator  of  R.  for  injury  to 
R.*s    horse    while    R.    was    alive,    sec- 
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tion  referring  to  pending  suits  only. 
17  App.  437   (87  8.  E.  754). 
Personal  Injuries:  Pergonal  injury  action 
against  railroad  under  state  law  does 


not  abate  upon  death  of  plaintiff,  but 
survives  to  his  personal  representa- 
tive.   24  App.  532  (3)  (101  S.  E.'  710). 


CHAPTER  2. 
Of  Injuries  to  the  Person. 


ARTICLE  1. 
Physical  Injuries. 


§  4422.  (§  3826.)  Physical  injuries. 

Act  of  God:  Where,  in  action  for  per- 
sonal injuries,  there  was  neither  plead- 
ing  nor  proof  that  electrical  distur- 
bance mentioned  in  defendant's  answer 
was  so  extraordinary  and  unprece- 
dented as  to  come  wUhin  meaning  of 
an  act  of  Qod  against  which  defendant 
was  not  required  to  guard,  court  did 
not  err  in  refusing  to  charge  jury  that 
an  act  of  Qod  would  relieve  defendant 
from  liabiHty.  21  App.  442,  443  (3) 
(94  8.  E.  637). 

Assault  and  battery:  Where  evidence 
showed  unprovoked  assault  and  bat- 
tery it  was  error  to  charge  that  plain- 
tiff could  not  recover  if  defendant 
was  justified  under  some  rule  of  law. 
143/35  (1)  (84  8.  E.  127). 

Charge  that  damages  recoverable 
are  what  law  calls  direct  and  general 
damages  was  not  erroneous.  Id.  35  (3). 
Verdict  for  plaintiff  for  nominal 
damages  only  is  unauthorized  where 
uncontradicted  evidence  shows  that 
he  suffered  substantial  injury.  Id. 
35   (4). 

Automobile:  Petition  here  in  action  for 
personal  injuries  from  collision  of  de- 
fendant's automobile  with  plaintiff's 
bicycle  set  out  cause  of  action,  and 
court  erred  in  sustaining  general  de- 
murrer.    24  App.  48  (99  8.  E.  707). 

Oliarge  here,  that  if  plaintiff's  conten- 
tion in  case  is  correct,  and  she  be- 
lieved that  diamonds  she  had  left  in 
defendant's  store  were  not  the  ones 
that  were  returned  to  her,  she  had  a 
right  to  go  to  defendant's  place  of 
business  and  ask  them,  in  a  proper 
manner,    if    it    were    possible    that    a 


mistake  had  occurred,  and  that  if  she 
did  no  more  they  could  not  order  her 
from  the  store,  held  not  erroneous, 
viewed  in  light  of  entire  charge  to 
jury.     23  App.  33  (6)   (97  8.  E.  277). 

Where  defendants  were  sued  as 
joint  tort-feasors,  and  evidence  show- 
ed conclusively  that  if  there  was  any 
liability  they  were  liable  jointly, 
charge  that  if  jury  found  for  plaintiff 
she  would  have  a  right  to  recover 
against  both  defendants,  and  if  they 
found  that  she  was  not  entitled  to 
recover,  the  form  of  verdict  would  be, 
"We,  the  jury,  find  for  the  defend- 
ants," if  error,  was  harmless.  23  App. 
33,  34  (8)   (97  8.  E.  277). 

Damages:  Becovery  of  damages  which 
can  not  legally  be  measured  by  any 
other  standard  than  the  enlightened 
conscience  of  impartial  jurors  can  not 
be  set  aside  on  the  ground  that  it  is 
excessive,  unless  it  is  manifestly  the 
result  of  prejudice,  bias,  or  corrupt 
motive.  13  App.  100  (1)  (78  8.  E. 
830). 

Where  petition  shows  clearly  that 
plaintiff  sued  for  unprovoked  assault 
and  battery,  praying  compensation 
for  injuries  inflicted,  and,  by  reason 
of  certain  alleged  aggrevating  circum- 
stances, asked  for  punitive  or  exem- 
plary damages,  exception  that  verdict 
is  contrary  to  law  because  plaintiff 
seeks  to  recover  for  only  mental  pain 
and  suffering,  and  not  for  any  phys- 
ical injury  is  without  merit.  23  App. 
33   (2)    (97  8.  E.  277). 

Electric  wires:  Where  electric-light 
company    maintains     overhead     wires 
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to  supply  light  to  residence  it  must 
employ  such  approved  apparatus  as  is 
reasonably  necessary  to  prevent  injury 
from  electricity  generated  by  thunder 
storm.  Petition  here  was  not  demur- 
rable for  failure  to  state  cause  of 
action.     142/677    (83  S.  E.   529). 

Where  defendant  was  alleged  to 
have  been  negligent  in  failing  to  main- 
tain proper  insulation  on  wires  con- 
veying electricity,  and  in  failing  to 
provide  transformer  of  sufficient  ca- 
pacity to  reduce  properly  the  current 
passing  through  it,  charge  to  effect 
that  defendant  was  bound  to  provide 
such  safeguards  against  danger  as  are 
best  known  and  most  extensively  used 
was  not  harmful  to  defendant  and  did 
not  require  reversal.  21  App.  442  (2) 
(94  S.  E.  637). 

Electric  company  which  maintains 
over  and  across  wires  of  telegraph 
company,  or  in  close  proximity  there- 
to, wire  carrying  dangerous  current, 
must  use  ordinary  care  in  maintaining 
its  poles  and  wires  so  as  to  permit 
telegraph  company's  employees  as- 
cending telegraph  pole  to  perform 
work  with  reasonable  safety.  24  App. 
390  (1)    (100  S.  E.  800). 

Employee  of  telegraph  company  as- 
cending telegraph  pole  in  course  of  his 
duties,  while  in  exercise  of  ordinary 
care  for  his  own  safety,  may  assume 
that  electric  company's  wire  over  and 
across  telegraph  wires,  or  in  close 
proximity  thereto,  and  carrying  dan- 
gerous current,  are  properly  placed 
and  insulated  so  as  to  render  them 
reasonably  safe.  24  App.  390  (1)  (100 
S.  E.  800). 

Where  plaintiff  employee  of  tele- 
graph company  alleged  in  his  action 
for  personal  injury  that  he  did  not 
know,  and  could  not  by  ordinary  care 
have  discovered,  danger  from  wire  of 
defendant  electric  company,  further 
allegations  that  he  did  not  and  could 
not  know  that  his  master  had  furnish- 
rd  him  unsafe  place  to  work,  and  did 
not  have  equal  means  with  master  of 
discovering  place  was  dangerous,  or 
had  been  rendered  dangerous,  for 
work,  were  immaterial  and  irrelevant, 
where  by  amendment  plaintiff  had 
stricken   his   master   as   party    defend- 


ant.    24  App.  390,  391   (4)    (100  8.  E. 
800). 

Petition  in  action  by  telegraph 
company's  employee  against  electric 
company  for  injury  from  wire  carry- 
ing dangerous  current,  alleging  failure 
to  warn  him  of  position  of  electric 
wire,  that  wire  was  closer  to  telegraph 
wires  than  permitted  by  telegraph 
company's  known  rules,  failure  to  in- 
spect uninsulated  condition,  etc.,  was 
not  demurrable  on  various  grounds 
stated.  24  App.  390,  391  (4)  (100  8. 
E.  800). 

Evidence:  It  was  not  error  to  admit  evi- 
dence as  to  present  apparent  differ- 
ence between  right  and  left  sides  of 
plaintiff's  face,  where  witness  further 
testified  that  he  knew  plaintiff  before 
the  injury  and  that  both  sides  of  his 
face  were  then  uniform.  18  App.  673, 
674  (4)   (90  S.  E.  364). 

Evidence  here  warranted  finding 
that  defendant  was  negligent  in  driv- 
ing his  automobile  past  plaintiff's 
^^SSYi  which  was  standing  still,  hit- 
ting same  and  throwing  plaintiff  out 
and  injuring  him  as  alleged  in  peti- 
tion.    19  App.  558  (1)    (91  8.  E.  999). 

Evidence  here  in  action  against 
railway  company,  telegraph  company, 
and  telephone  company  for  injuries 
caused  by  stumbling  over  wires  which 
had  been  blown  down  held  to  disclose 
liability  on  part  of  first  two  but  not 
on  the  telephone  company.  23  App. 
169  (2)  (98  8.  B.  116). 
Ezplosives:  Petition  here  in  action  for 
injuries  to  child  from  dynamite  caps 
left  on  vacant  lot  by  agents  of  de- 
fendant, the  owner  of  the  lot,  stated 
cause  of  action.  143/236  (1)  (84  8. 
E.  450). 

Jury:  Generally,  negligence  is  a  ques- 
tion of  fact  to  be  determined  by  the 
jury.     13  App.  124  (2)   (78  8.  E.  944). 

Loose  paper:  Act  of  leaving  loose 
paper  at  place  from  which  it  is  blown 
into  street  causing  horses  to  run  away 
and  injure  the  driver,  may  be  negli- 
gence as  matter  or  fact.  141/721  (1) 
(82  S.  E.  23). 

Violation  of  a  sanitary  ordinance 
requiring  merchants  to  confine  papers 
in  garbage  cans  is  not  negligence  per 
se    as   to   person    driving   along   street 
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and   injured   by    his    horses   becoming 
frightened  at  loose  paper.    Id. 

Petition  here  in  action  for  injuries 
from  horses  becoming  frightened  at 
paper  blown  into  street  from  where 
it  had  been  negligently  placed  by  de- 
fendant held  not  subject  to  general 
demurrer.     Id. 

Where  a  merchant  negligently  left 
loose  paper  at  place  from  which  it 
was  blown  into  street  and  frightened 
team  of  horses,  he  could  not  avoid 
liability  from  resulting  injuries  by 
contending  that  blowing  of  wind  was 
proximate  cause,  where  wind  was  not 
unforeseen  or  of  such  character  as  to 
be  act  of  God.  Id.  721,  722  (2). 
Negligence:  Failure  to  prove  nonessen- 
tial allegations  of  negligence  did  not 
require  reversal,  where  necessary  alle- 
gations were  supported  by  evidence. 
17  App.  487  i^2>   (87  S.  E.  720). 

Negligence   is   failure     to   use   that 

degree  of  care  which  it  was   duty  to 

use       under     circumstances.     145/696, 

697  (2-c)    (89  S.  E.  753). 

Nonsuit:       Where     evidence     sustained 


petition  alleging  that  while  plaintiff 
was  passing  along  a  certain  street,  and 
while  in  the  exercise  of  due  care,  she 
was  struck  and  injured  by  a  buggy 
driven  by  defendant,  through  his  neg- 
ligence in  driving  at  too  high  rate  of 
speed,  it  was  error  to  grant  nonsuit 
at  conclusion  of  plaintiff's  testimony. 
141/97   (80  S.  E.  553). 

Partial  disability:  Where  defendant  de- 
nied plaintiff's  allegation  that  he  was 
totally  disabled,  evidence  of  partial 
disability  was  admissible.  17  App. 
702  (3)   (87  S.  E.  1093). 

Saw:  Where  failure  of  defendant  to 
furnish  saw  in  reasonably  good  con- 
dition and  failure  to  warn  injured 
party  of  any  defects,  etc.,  was  proxi- 
mate cause  of  injury,  plaintiff  could 
recover,  unless  injury  was  due  to  his 
failure  to  exercise  care,  or  he  could 
have  avoided  consequences  of  other's 
negligence.  14  App.  233  (1)  (80  S. 
E.  535). 

Volnntary  intozication  is  not  per  se 
negligence.  145/696  (2)  (89  S.  E. 
753). 


§  4424.  (§  3828.)  Recovery  for  homicide,  when. 


stated.     144/62   (1)    (86  S.  E.  248). 

Amendment:  Proffered  amendment  to 
petition,  alleging  that  plaintiff  was 
widowed  mother  of  deceased,  and  at 
time  of  his  homicide  was  in  ill  health 
and  unable  to  earn  a  living,  and  was 
entirely  dependent  on  deceased  for 
support,  and  that  defendant  willfully 
and  wantonly  ran  its  train  over  and 
killed  deceased  after  knowing  that  he 
was  upon  their  tracks,  was  erroneously 
refused.     18  App.  159   (88  S.  E.  995). 

Oharge  in  action  for  death  of  child  that 
jury  should  consider  what  would  be 
expense  of  father  for  maintenance, 
protection,  and  education  of  child  was 
not  prejudicial  to  defendant.  143/753, 
754  (4)    (85  S.  E.  920). 

Charge  on  right  of  wife  to  recover 
for  negligent  homicide  of  her  husband, 
and  extent  of  her  recovery,  was  not 
objectionable  as  not  stating  that  neg- 
ligence must  be  that  of  defendant, 
where  jury  could  not  liave  been  mis- 
led.    144/481  (3)   (87  8.  E.  388). 

Charge  on  earning  capacity  of  de- 
ceased and  his  expectancy,  in  action 
under    Civil    Code    of    South    Carolina 


1902,  sections  2851,  2852,  for  death, 
held  not  erroneous.  13  App.  799  (7) 
(81   S.  E.   269). 

Charge  that  plaintiff,  if  dependent 
on  deceased,  could  recover  full  value 
of  his  life,  was  erroneous,  as  taking 
from  jury  defense  of  contributory  neg- 
ligence. 17  App.  629  (5)  (87  S.  E. 
909). 
Child:  Under  Tennessee  statute  giving 
right'  of  action  for  wrongful  homicide, 
widow  of  deceased  alone  had  right  to 
sue  in  first  instance,  and  children  have 
right  only  where  there  is  no  widow. 
141/558  (81  S.  E.  867). 

Requested  instruction  in  action  for 
death  of  child  that  unless  it  is  shown 
what  is  the  age  and  probable  ex- 
pectancy as  to  life  of  child,  then 
plaintiff  can  not  Recover,  was  proper 
in  suit  for  services  lost  and  burial 
expenses,  of  which  there  was  evidence. 
143/753,  754  (5)   (85  S.  E.  920). 

Demurrer  raising  issue  that  petition 
in  action  for  death  of  plaintiff's  son 
failed  to  show  any  right  of  plaintiff 
to  sue  because  not  conforming  to  sec- 
tion   2782      was      properly    overruled. 
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where  it  appeared  that  suit  was 
brought  under  this  section.  17  App. 
617    (1)    (87  S.  E.  920). 

Minor  children  residing  with  father 
can  not  maintain  independent  and  sep- 
arate suit  for  negligent  homicide  of 
their  mother.  19  App.  662  (1)  (91  8. 
E.  1070). 

Failure  and  refusal  of  husband  and 
father  to  join  in  suit  with  children  for 
negligent  homicide  of  mother  will  not 
authorize  separate  suit  by  children. 
19  App.  662  (2)  (91  8.  E.  1070). 
See  Orandmother,  Mother,  Parent. 

Oonflict:  This  section  is  in  conflict  with 
section  2782,  which,  being  a  later  ex- 
pression, controls.  142/696  (1)  (83  8. 
E.  525). 

Oonspiracy:  Petition  alleging  that  de- 
fendants, in  pursuance  of  conspiracy 
to  cause  death  of  plaintiff  ^s  husband, 
wrote  him  a  letter  demanding  his  res- 
ignation from  certain  official  position, 
and  that,  owing  to  the  nervous  condi- 
tion of  decedent,  such  letter  caused 
him  to  take  a  drug  which  caused  his 
death,  and  that  defendant  knew  that 
such  letter  would  produce  such  effect, 
demurrable.     140/680    (79   8.   E.   564). 

Dependent:  Evidence  here  in  action  by 
mother  for  death  of  minor  son  showed 
that  she  was  partially  dependent  upon 
and  supported  by  proceeds  of  his 
labor,  though  he  had  taken  new  em- 
ployment so  recently  that  he  had  no 
opportunity  to  contribute  to  her  sup- 
port from  wages  thereof.  17  App. 
625,  627  (4)   (87  8.  E.  923). 

Earning  capacity:  Diminished  earning 
capacity  of  injured  employee  from 
date  of  injury  to  date  of  his  majority 
was  matter  which  concerned  his  father, 
earnings  in  that  interval  belonging  to 
father  and  not  to  child.  144/716,  717 
(3)   (87  8.  E.  1029). 

Beasonably  probable  earning  capac- 
ity of  deceased  may  be  determined 
from  evidence  of  past  earnings,  con- 
sidering age .  and  probable  future  in- 
crease in  efficiency,  as  well  as  natural 
diminution  therein  from  old  age.  15 
App.  571,  572    (8)    (84  8.  E.  69). 

In  estimating  value  of  ordinary  do- 
mestic services  rendered  by  wife,  jury 
is  authorized  to  consider  what  may  be 
value  of  many  services  incapable  of 
exact  proof.     Id.  572    (9). 


Jury  may  consider  value  of  ordinary 
domestic  services  from  their  own  ob- 
servation and  experience.  Id. 
Electric  wires:  Petition  here  in  suit 
against  city  for  death  caused  by  com- 
ing in  contact  with  electric  wires  con- 
strued and  held  to  state  a  cause  of  ac- 
tion.    140/614,  615  (1)   (79  8.  E.  469). 

Defendant's  negligence  could  be  in- 
ferred from  mere  happening  of  acci- 
dent.    Id.  625,  626   (2-a). 

That  there  was  defect  in  lamp  did 
not  preclude  recovery,  where  it  ap- 
peared that  defendant's  negligence 
was  proximate  cause  of  homicide.  Id. 
625,  626    (2-b). 

Liability  of  telephone  company  for 
death  due  to  dangerous  condition  of 
its  wires  charged  with  electricity,  de- 
pends on  whether  its  employees  at 
time  of  accident  were  using  that  ordi- 
nary care  and  diligence  which  prudent 
man  would  use  under  similar  circum- 
stances to  ascertain  and  remedy  de- 
fective condition.  16  App.  864  (4)  (87 
8.  E.  766). 

Former  telephone  subscriber,  who 
was  killed  from  contact  with  discon- 
nected wire  charged  with  electricity, 
owed  no  duty  to  inform  telephone 
company  of  dangerous  condition  of 
wire.     Id. 

Petition  here  in  action  for  death 
due  to  negligently  permitting  danger- 
ous electric  current  of  high  voltage 
to  pass  to  secondary  wires  intended 
only  for  low  voltage  current  stated 
cause  of  action.  17  App.  625  (1)  (87 
8.  E.  923). 

Evidence  here  authorized  finding 
that  death  was  due  to  high  voltage 
current  being  negligently  permitted  to 
pass  through  secondary  wires  intend- 
ed only  for  low  voltage  current,  it 
appearing  that  decedent  was  killed 
when  he  caught  hold  of  tin  reflector 
attached  to  incandescent  light.  Id. 
625,  626   (2). 

Becovery  could  not  be  had  for 
death  caused  by  uninsulated  wire, 
with  which  decedent  came  in  contact 
in  moving  building,  where  city  did  not 
give  permission  to  move  such  building. 
145/161  (88  8.  E.  923). 
Evidence:  Admission  of  evidence  that 
decedent  was  sole   support   of  widow 
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and    her   children  was   harmful   error. 
142/536  (2)    (83  S.  E.  117). 

Evidence  in  action  by  widow  for 
death  of  husband,  that  deceased  had 
been  twice  married,  and  that  at  time 
of  suit  three  minor  children  by  former 
marriage  were  living  was  admissible. 
144/758  (1)   (87  S.  E.  1067). 

Evidence  here  in  action  for  injuries 
sustained  in  automobile  collision  did 
not  support  verdict  for  plaintijff.  24 
App.  785  (6)   (102  S.  E.  360). 

Grandmotlier:  A  grandmother  who  ac- 
cepted the  gift  of  a  grandchild  from 
the  mother  with  the  consent  of  the 
father,  and  raised  such  child  until  at 
the  age  of  17  it  was  killed,  is  entitled 
to  recover  the  value  of  the  child's 
services  until  majority,  though  the 
gift  of  the  child  occurred  before  the 
passage  of  section  3021.  13  App.  781 
(1)    (80  S.  E.  29). 

Interest:  Jury  may  increase  damages 
awarded  by  including  legal  interest  on 
present  cash  value  of  life  of  deceased 
from  death  to  date  of  verdict.  15 
App.  571,  572   (7)    (84  S.  E.  69). 

In  determining  amount  of  recovery 
jury  may  include  interest  from  date  of 
death  to  rendition  of  verdict.  17  App. 
625,  627  (3)   (87  8.  E.  923). 

Intoxication:  Petition  here  in  action 
for  death  of  plaintiff's  son  from  over- 
turning of  automobile,  due  to  defend- 
ant's intoxication,  was  not  demurra- 
ble, there  being  nothing  to  show  that 
decedent  was  aware  of  defendant's  in- 
toxicated condition.  143/59  (84  S.  E. 
121). 

Jury:  Question  whether  infant  was  ca- 
pable of  rendering  valuable  services  to 
its  parent  was  for  jury  where  infant 
was  more  than  two  years  old.  15  App. 
182    (82  S.  E.  767). 

Iiife  expectancy:  Jury,  on  proof  of  in- 
jured person's  age  and  earning  capac- 
ity, may  estimate  value  of  life  and 
reduce  that  value  to  present  cash 
value  by  any  method  which  produces 
definite  and  fair  result.  15  App.  571, 
572  (5)    (84  S.  E.  69). 

Measure  of  damages:  In  determining 
amount  of  recovery  jury  may  consider 
decedent's  previous  earning  capacity, 
health,  probability  of  increase  and  de- 
crease of  earning  capacity,  and  quali- 


ties likely  to  affect  same.  17  App.  626, 
627   (3)   (87  S.  E.  923). 

Parent  is  entitled  to  recover  present 
cash  value  of  services  of  minor  child, 
negligently  killed,  without  deduction 
for  usual  and  reasonable  expenses  of 
caring  for  and  rearing  such  child  to 
its  majority,  and  amount  of  damages 
can  be  arrived  at  from  consideration 
of  evidence,  or  from  experience  and 
knowledge  of  human  affairs  on  part 
of  jury.  18  App.  314  (3)  (89  S.  E. 
373). 

Court  did  not  err  in  not  instructing 
jury  that  they  must  determine  reason- 
able expense  of  caring  for  and  rearing 
deceased  minor  child,  and  deduct  this 
sum  from  any  amount  they  found  as 
damages.  18  App.  314  (4)  (89  S.  E. 
373). 

Mother  of  deceased,  if  she  was  en- 
titled to  recover  at  all,  was  entitled 
to  recover  full  value  of  life  of  de- 
ceased as  shown  by  the  evidence.  20 
App.  246  (1)   (92  S.  E.  947). 

Where  liability  for  death  of  minor 
child  is  shown,  the  father,  who  is  en- 
titled to  services  of  such  child,  may 
recover  for  loss  of  such  services,  upon 
proof  that  child  was  possessed  of 
ability  and  capacity  to  render  valu- 
able services,  and  it  is  not  necessary 
to  show  that  the  child  actually  ren- 
dered such  services.  20  App.  648  (2) 
(93  S.  E.  240). 

In  estimating  value  of  ordinary  do- 
mestic service  rendered  by  a  wife, 
jury  may  take  into  oonsideration  what 
may  be  value  of  many  services  in- 
capable of  exact  proof,  but  measured 
in  light  of  their  own  observation  and 
experience.  22  App.  313,  314  (2) 
96  S.  E.  17). 

Where  there  is  nothing  in  the  record 
to  suggest  bias  or  prejudice  on  part  of 
jury,  verdict  can  not  be  set  aside  as 
excessive  where  amount  thereof  could 
have  been  arrived  at  under  proof  sub- 
mitted, taking  into  consideration  that 
deceased  was  a  wife  and  mother.  22 
App.  313,  314  (2)    (96  S.  E.  17). 

Where  court  expressly  charged  jury 
that  in  estimating  present  cash  value 
of  life  of  deceased,  they  should  di- 
minish or  decrease  figures  used  in 
mortality  table,  in  accordance  with 
facts  in  case  under  investigation,  and 
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further  expressly  called  attention  to 
diminished  capacity  to  earn  money 
resulting  from  advancing  years,  and 
directed  jury  to  be  governed  by  the 
facts  and  circumstances  as  proved, 
feebleness  of  health,  actual  sickness, 
and  loss  of  employment,  voluntarily 
abstaining  from  work,  etc.,  and  di- 
rected jury  to  make  proper  allow- 
ance for  any  diminution  in  earning 
capacity  resulting  from  any  of  such 
causes,  no  merit  existed  in  assignment 
of  error  to  another  charge  on  measure 
of  damages.  22  App.  313,  315  (5) 
(96  S.  E.   17). 

Where  charge  relative  to  method  of 
computation  in  reducing  gross  earn- 
ing caDacity  of  a  decedent  to  its 
present  worth  is  conceded  by  counsel 
of  both  parties  to  have  furnished  no 
rule  or  guide  by  which  amount  of 
particular  verdict  or  verdict  in  any 
amount  could  have  been  arrived  at, 
it  must  be  taken  as  meaningless  and 
harmless.  23  App.  347  (9)  (98  S.  R 
248). 
Mother:  Allegation  that  plaintiff  was 
partially  dependent  on  child  for  sup- 
port and  that  child  was  then  contrib- 
uting to  her  support  sufficiently 
pleaded,  as  against  general  demurrer, 
the  mother's  right  to  recover.  142/715 
(1)    (83   S.   E.   670). 

Where  father,  mother,  and  minor 
children  residing  together  are  mutu- 
ally dependent  on  labor  of  family, 
minor  child,  proceeds  of  whose  labor 
comes  into  common  stock  for  entire 
family,  contributes  to  mother's  sup- 
]»ort  so  as  to  give  her  right  of  action 
for  his  wrongful  death.  17  App.  625, 
627    (4)    (87  S.  E.  923). 

To  entitle  mother  to  right  of  ac- 
tion it  is  sufficient  that  she  shall  have 
been  partially  dependent  on  and  sup- 
ported by  child's  labor.     Id. 

Mother  may  recover  for  death  of 
minor  child  to  whom  she  was  wholly 
or  partially  dependent  and  who  con- 
tributed to  her  support,  though  father 
is  living  with  family  and  in  good 
health.     Id. 

Construction  of  this  section  as  giv- 
ing right  of  action  to  mother,  if  there 
was  partial  dependency  on  contribu- 
tion, and  even  though  child 'h  oarn- 
ing8   arc    legally    due    father,    is    Vjind- 


ing  on  Federal  courts.     268  Fed.  278, 
279  (7). 

Petition  here,  as  amended,  in  suit 
by  mother  for  homicide  of  son,  set 
forth  cause  of  action  as  against  gen- 
eral demurrer.  18  App.  159  (88  S. 
E.  995). 

Fact  that  mother  of  six  year  old 
boy  sent  him  unattended  to  make  pur- 
chase for  her,  and  that  while  per- 
forming this  duty  he  was  killed  by 
street  car,  by  reason  of  negligence  of 
incompetent  servant  of  railway  com- 
pany operating  it,  can  in  no  way 
affect  mother's  right  to  recover  pres- 
ent cash  value  of  services  of  son 
until  his  majority.  18  App.  314  (5) 
(89  S.  E.  373). 

In  order  for  mother  to  recover  for 
negligent  homicide  of  minor  son,  it 
must  appear  both  at  time  of  homi- 
cide she  was  dependent  upon  child 
and  that  child  contributed  substan- 
tially to  her  support;  degree  of  de- 
pendence may  t  be  either  total  or  par- 
tial, and  contribution  by  child  may 
be  either  in  part  or  in  full  support 
of  mother.  19  App.  691  (1)  (91  S. 
E.  1068). 

Mother  who  is  dependent  on  minor 
child  who  contributed  substantially 
to  her  support  may  recover  for  child's 
negligent  homicide  notwithstanding 
father  be  in  life  and  in  such  state  of 
health  as  to  enable  him  to  perform 
labor.  19  App.  691  (2)  (91  S.  E. 
1068). 

Contribution  by  minor  child  to 
mother  may  be  either  in  labor  or  in 
money,  or  both.  19  App.  691  (2)  (91 
S.  E.   1068). 

If  father,  mother,  and  minor  son 
reside  together  and  are  mutually  de- 
pendent upon  labor  of  family  for  sup- 
port, minor  son,  who,  by  his  labor 
or  his  proceeds,  aids  in  supjwrt  of 
family,  is  to  be  considered  as  con- 
tributing substantially  to  su])i)ort  of 
mother.  19  App.  691  (3)  (91  S.  E. 
1068). 
Negligence:  Where  defendant  in  action 
by  widow  for  criminal  killing  of  hus- 
band pleaded  self-defense,  question 
whether  deceased  exercised  ordinary 
care  to  avoid  dofondai'.t  's  negligence 
was  not  in  issue  to  be  charged  upon. 
144/62   (2)    (86  8.  E.  248). 
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Right  of  wife  to  recover  for  death 
of  husband  killed  by  coming  in  con- 
tact with  telephone  wires  charged 
with  electricity  depended  on  his  con- 
duct at  time  of  death,  in  view  of  his 
knowledge  of  conditions  of  wire.     Id. 

Konsolt:  Where,  in  suit  for  negligent 
homicide  of  plaintiff's  son,  plaintiff's 
evidence,  together  with  admissions  in 
defendant's  answer,  failed  to  show 
that  homicide  was  caused  by  defend- 
ant's negligence,  nonsuit  was  ]»roper- 
ly  awarded.  19  App.  268  (91  S.  E. 
280). 

Parent:  If  child  is  capable  of  rendering 
services  of  value  when  it  is  wrongfully 
killed  action  may  be  maintained  for 
loss  of  services  during  remainder  of 
minority.  143/753  (3)  (85  S.  E.  920). 
Action  for  death  of  railroad  em- 
ployee can  not  be  brought  by  deced- 
ent's father  and  mother  jointly 
against  another  than  employing  road 
whose  negligence  concurred  in  caus- 
ing injury.  144/737,  739  (2)  (87  8. 
E.  1082). 
See  ChUd. 

Passion:  Charge  that  killing  must  be  re- 
sult of  sudden,  violent  impulse  of  pas- 
sion supposed  to  be  irresistible  was 
not  objectionable  here,  in  view  of  en- 
tire charge,  for  failure  to  charge  that 
jurors  were  judges  of  cooling  time. 
144/758,  759    (4)    (87   S.  E.   1067). 

Presumption:  Conclusively  presumed 
that  infant  less  than  two  years  old 
was  incapable  of  performing  services 
of  value  to  its  parent.  15  App.  182  (82 
8.    E.    767). 

Proximate  cause:  One  may  be  liable  for 
injury  resulting  from  his  negligence, 
though  he  could  not  have  reasonably 
anticipated  particular  injury  or  that 
particular  person  would  be  injured. 
16    App.    686    (6)    (85    S.    E.    978). 

Release:  Where  person  injured  volun- 
tarily settled  with  defendant,  and  exe- 
cuted release  discharging  defendant 
from  all  liability,  verdict  for  defend- 
ant in  action  by  widow  of  injured  per- 
son was  demanded.  145/516  (1)  (89 
S.  E.  488). 

Threats:  Where,  in  action  of  death  of 
plaintiff's  husband,  there  was  evi- 
dence that  deceased  was  aggressor,  evi- 
dence of  uncommunicated  threats  by 
him  toward  defendant  was  admissible 


to  show  his  animus  and  intent. 
144/758,  759  (2)  (87  S.  E.  1067). 
Widow:  Where  separate  actions  were 
instituted  in  city  court  by  two  women 
against  railroad  company,  for  homi- 
cide of  employee,  each  plaintiff  al- 
leging relationship  as  widow  to  de- 
ceased, court  did  not  err,  in  equitable 
suit  by  railroad  company,  in  refus- 
ing to  enjoin  such  suits  and  to  com- 
pel plaintiffs  to  intervene  in  equity 
suit  to  determine  which,  if  either, 
was  widow  of  deceased,  with  right 
in  company  to  contest  rights  of  both, 
and  if  neither  was  sliown  to  be  the 
widow  that  both  be  enjoined  from 
prosecuting  their  suits,  but  if  one 
should  be  widow,  that  her  suit  be 
allowed  to  proceed.  146/488  (91  S. 
E.   555). 

Suit  by  widow  to  recover  for  neg- 
ligent homicide  of  her  husband  must 
be  brought  within  two  years  from 
accrual  of  right  of  action.  20  App. 
251    (2)    (92   S.    E.    1025). 

Where  widow  sues  for  homicide  of 
husband,  and  defendant  admits  killing 
and  seeks  to  justify  it  by  pleading 
debauchery  of  his  daughter  by  de- 
ceased, but  fails  to  set  up  facts  or 
circumstances  showing  such  an  ur- 
gent and  pressing  danger  of  a  new 
act  of  adultery  as  to  make  the  killing 
absolutely  necessary  in  order  to  pre- 
vent the  new  act,  it  is  not  error  to 
strike  the  plea,  or  demurrer  thereto 
by  plaintiff.  21  App.  537  (1)  (94 
S.   E.   862). 

Where  plaintiff  in  action  for  hom- 
icide of  her  husband  proved  her  case 
as  laid  in  her  petition,  and  defend- 
ant's answer  and  testimony  demanded 
finding  by  jury  that  he  had  felo- 
niously killed  the  husband,  court  prop- 
erly instructed  jury  that  sole  issue 
for  determination  was  value  of  life 
of  deceased,  following  such  direction 
with  instructions  as  to  method  of 
arriving  at  amount  of  plaintiff's  re- 
covery. 21  App.  537  (3)  (94  S.  E. 
862). 

Petition  here  in  action  for  dam- 
ages resulting  from  personal  injuries 
to  plaintiff's  husband  which  caused 
his  death,  was  not  subject  to  de- 
murrers interposed.  24  App.  118  (99 
S.  E.  798). 
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§  4426.  (§  3830.)  Diligence  of  plaintiff. 

Cited  and  applied.     13  App.   293,  295 

(79   S.   E.    88),    799,   816    (81    8.   E. 

269);    16   App.    196,    202    (84    8.    E. 

976);   17   App.  10,  25,  28    (86  S.  E. 

260);    23    App.    224    (1)     (97    8.    E. 

860). 
Stated.  16  App.  1  (1)  (84  S.  E.  209). 
Apparent:  One  can  not  recover  for 
negligence  of  another,  the  conse- 
quences of  which  he  could  have 
avoided  by  exercise  of  ordinary  care 
after  negligence  became  apparent,  or 
should  reasonably  have  been  appre- 
hended. 13  App.  124  (2)  (78  8.  E. 
944). 

Duty  to  exercise  ordinary  care  to 
avoid  consequences  of  another's  neg- 
ligence ,  does  not  arise  until  negli- 
gence of  latter  is  existing  and  is  ap- 
parent or  circumstances  are  such  that 
ordinarily  prudent  person  would  have 
reason  to  apprehend  its  existence.  15 
App.  93  (1)  (82  S.  E.  665). 
Apportionment  of  damages:  If  minor, 
employed  in  violation  of  teection 
3149  (a),  is  not  guilty  of  such  negli- 
gence as  will  prevent  recovery,  bttt 
is  guilty  of  some  negligence,  doctrine 
of  diminution  of  damages  may  be  in- 
voked.    140/727   (4-a)   (79  8.  E.  836). 

Doctrine  of  comparative  negligence 
and  apportionment  of  damages  does 
not  apply,  where  contributory  negli- 
gence of  injured  i>erson  was  sole 
cause  of  injurj',  or  where  by  ordinary 
care  he  could  have  avoided  injury. 
142/513  (4)    (83  S.  E.   127). 

Where  injury  was  primarily  due  to 
negligence  of  defendant,  right  of 
plaintiff  is  not  defeated,  even  though 
but  for  the  concurring  negligence 
the  injury  might  not  have  resulted; 
plaintiff's  recovery  should  be  dimin- 
ished in  proportion  to  the  degree  in 
which  his  negligence  contributed  to 
the  injury.  13  App.  220,  230  (80  8. 
E.   36). 


Where  deceased  was  contributorily 
negligent,  plaintiff  cannot  recover 
full  value  of  life  of  deceased,  but  this 
amount  should  be  reduced  propor- 
tionately to  default  attributable  to 
deceased.  17  App.  629  (5)  (87  8.  E. 
909). 

Verdict  for  $2,000  against  railroad 
company  for  loss  of  a  leg  and  other 
minor  personal  injuries  sustained.  18 
App.  134,  135   (5)   (88  8.  E.  919). 

Doctrine  of  contributory  negli- 
gence is  not  law  of  this  8tate;  doe- 
trine  which  obtains  is  that  of  com- 
parative negligence.  19  App.  413, 
417   (91  8.  E.  517). 

Charge  that  if  plaintiff  was  injured 
on  account  of  defendant's  fault  or 
negligence,  he  could  recover,  and  if 
both  plaintiff  and  defendant  were  at 
fault,  and  plaintiff  could  not  have 
avoided  consequences  to  himself  of 
defendant's  negligence  by  exercise  of 
ordinary  care,  plaintiff  might  recover, 
but  damages  should  be  diminished  by 
jury  in  proportion  to  amount  of  de- 
fault attributable  to  him,  was  not 
error.  22  App.  165,  156  (1-e)  (95 
S.    E.    765). 

Failure  to  charge  that  if  plaintiff 
was  guilty  of  some  negligence,  but 
not  of  such  negligence  as  would  pre- 
vent recovery,  defendant  would  be 
entitled  to  diminution  of  damages 
was  not  error,  where  there  was  no 
plea  of  contributory  negligence  and 
no  request  so  to  charge.  23  App.  605 
(3)   (99  S.  E.  238). 

Where  court  fully  and  fairly  in- 
structed jury  upon  law  relative  to 
reduction  in  damages  by  reason  of 
contributory  negligence  on  part  of 
plaintiff,  it  was  not  error  to  fail  to 
again  instruct  in  this  connection  when 
charging  upon  plaintiff's  right  to  re- 
cover for  pain  and  suffering.  24  App. 
175  (1)   (100  8.  E.  231). 


Evidence     showing     negligence     on      Automobile:   Charge  that  if  jury  found 


part  of  automobile  driver  who  was  in- 
jured and  on  part  of  railroad  com- 
pany, error  to  refuse  to  charge  that 
if  both  parties  were  negligent,  or 
negligent,  plaintiff  can  not  recover 
of  defendant,  or  equalled  it,  then 
plaintiff  could  not  recover.  13  App. 
477,  478    (4)    (79  S.  E.  378). 


that  plaintiff  did  not  have  automobile 
under  control,  or  was  operating  it  at 
rate  of  speed  greater  than  six  miles 
per  hour,  at  time  he  approached  rail- 
road crossing  then  in  either  event  he 
would  not  be  in  exercise  of  ordinary 
care  for  his  safety  and  would  not 
be    entitled    to   recover,    was    not    er- 
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roneously    refused.      146/206    (1)     (91 
8.  E.  29). 

Charge  that  if  plaintiff,  in  opera- 
tion of  automobile,  did  not  exercise 
ordinary  care,  he  could  not  recover, 
was  qualified  by  charge  following,  to 
effect  that  want  of  such  care  on  part 
of  plaintiff  would  defeat  recovery  if 
it  was  direct  and  proximate  cause 
of  injury;  and  charge  was  not  sub- 
ject to  exception  that  court  did  not 
instruct  that  failure  to  exercise  or- 
dinary care  on  part  of  plaintiff  must 
have  been  cause  of  injury.  18  App. 
592  (2)  (90  S.  E.  92). 

Avoid:  Where  person  killed  by  running 
of  train  could  by  exercise  of  ordinary 
care  have  avoided  consequences  of  de- 
fendant's negligence  after  it  came 
into  existence  and  was  known  to  him 
or  could  have  been  discovered  by  ex- 
ercise of  ordinary  care,  action  will 
not  lie.  145/792,  793  (5)  (89  8.  E. 
841). 

Bridge:  Where,  even  if  county  was  neg- 
ligent in  failing  to  erect  and  maintain 
guard  rails  on  approach  to  bridge  on 
which  plaintiff's  husband  was  driv- 
ing his  mules  and  wagon  when  they 
fell  into  creek  and  he  received  injury 
that  caused  his  death,  it  appears, 
from  allegations  of  petition,  that  the 
husband  could  by  ordinary  care  have 
avoided  consequences  to  himself  caus- 
ed by  negligence  complained  of,  court 
did  not  err  in  dismissing  petition  on 
general  demurrer.  18  App.  769  (90 
S.   E.   725). 

Petition  which  showed  that  plain- 
tiff knew  of  defect  in  bridge,  or  in 
its  earthen  abutment  forming  part 
thereof,  and  that  there  was  some  dan- 
ger in  driving  over  it,  was  not  sub- 
ject to  general  demurrer,  ilinless  it 
appeared  that  the  danger  was  so  ob- 
vious that  no  ordinarily  prudent  and 
cautious  man  would  venture  on  it  or 
over  it.  20  App.  21  (5)  (92  8.  E. 
405). 

A  traveler  may  know  of  a  defect 
in  a  bridge  or  abutment  forming  part 
thereof,  and  that  there  is  some  dan- 
ger in  attempting  to  go  on  or  over 
it,  and  still  may  recover  from  county 
for  injuries  sustained  in  so  doing,  if 
it  clearly  appears  that  danger  was 
not   obviously   of   such   character  that 


driving  over  bridge  would  necessarily 
amount  to  want  of  ordinary  and  rea- 
sonable care  and  diligence,  and  if  it 
also  appears  that  in  driving  over 
bridge  plaintiff  in  fact  observed  such 
care  and  diligence.  20  App.  21  (5) 
(92  S.   E.   405). 

Burden:  Court  did  not  err  in  charging 
that  burden  of  proof  was  on  plaintiff 
to  prove  that  his  own  negligence  was 
not  the  direct  proximate  cause  of 
the  injury,  and  that  this  negligence 
did  not  contribute  thereto.  18  App. 
592    (4)    (90   8.   E.   92). 

Oliarge:  Not  error  to  fail  to  charge 
the  principle  of  this  section,  in  ab- 
sence of  request,  where  court  did 
charge  that  the  law  imposes  on  plain- 
tiff duty  of  exercising  ordinary  care 
to  avoid  injury,  and  that  plaintiff 
could  not  recover  if  by  the  exercise 
ot  ordinary  care  he  could  have 
avoided  the  injury.  140/254  (3)  (78 
S.  E.  925). 

Charge  that  if  plaintiff  could  by  ex- 
ercise of  ordinary  care  have  avoided 
consequences  to  himself  of  defend- 
ant's negligence,  if  defendant  was 
negligent,  there  could  be  no  recovery, 
being  in  effect  the  language  of  this 
section,  was  not  erroneous.  140/573, 
574    (2)    (79    S.    E.    475). 

Charge  that  law  declares  that  the 
precise  thing  that  every  man  is  bound 
to  do  before  stepping  upon  a  street 
railroad  is  that  which  every  prudent 
man  would  do  under  like  circum- 
stances, and  if  the  jury  believed  that 
every  prudent  man  would  look  and 
listen,  so  must  every  one  else,  or  take 
the  consequences  so  far  as  the  conse- 
quences may  have  been  avoided  by 
that  means,  was  not  erroneous.  Id. 
573,  574    (3). 

Failure  to  charge  that  if  plaintiff  by 
ordinary  care  could  have  avoided  the 
injury  she  could  not  recover  was  er- 
ror.    142/770,  771   (6)    (83  8.  E.  792). 

Under  pleading  and  proof  here, 
failure  to  charge  that  if  plaintiff  with 
ordinary  care  could  have  avoided 
consequences  of  defendant's  negli- 
gence, he  could  not  recover  was  er- 
ror, though  such  charge  was  not  re- 
quested in  writing.  143/585  (85  S.  E. 
707). 
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Where  defendant  in  action  by 
widow  for  criminal  killing  of  hus- 
band pleaded  self-defense,  question 
whether  deceased  exercised  ordinary 
care  to  avoid  defendant's  negligence 
was  not  in  issue  to  be  charged  upon. 
144/62    (2)    (86  S.   E.   248). 

Charge  in  action  for  death  of  plain- 
tiff's husband  struck  by  train,  was  not 
open  to  objection  that  it  so  included 
the  two  distinct  rules  of  law  embod- 
ied in  this  section  and  section  2781 
that  they  modified  one  another. 
144/481,  482  (5)   (87  S.  E.  388). 

Where  court  instructed  that  if 
driver  was  negligent  to  some  extent, 
and  pedestrian  injured  was  negligent 
to  an  equal  or  greater  extent,  no  re- 
covery could  be  had,  failure  to 
charge  that  if  negligence  of  pedes- 
trian and  that  of  the  driver  was  equal, 
plaintiff  could  not  recover,  was  not 
error.  13  App.  220,  222  (11)  (80  S. 
E.   36). 

Charge  under  section  2781  that  if 
plaintiff  and  defendant's  agent  are 
both  at  fault,  plaintiff's  recovery 
shall  be  diminished  in  proportion  to 
his  fault,  when  qualified  by  statement 
under  this  section,  that  if  he  could 
have  avoided  injury  by  ordinary  care 
or  his  negligence  was  equal  to,  or 
greater  than  that  of  agent,  he  can 
not  recover,  was  not  erroneous.  17 
App.   461    (2)    (87   S.   E.   688). 

Charge  that  if.  jury  believed  that 
railway  company  and  agents  were 
negligent  and  that  deceased  was  also 
negligent,  they  should  diminish  dam- 
ages in  proportion  to  amount  of  de- 
fault attributable  to  him,  in  event 
that  they  found  for  plaintiff,  was  er- 
roneously refused.  17  App.  629  (4-a) 
(87  8.  E.  909). 

Failure  to  charge  that  if  plaintiff's 
husband  could  have  avoided  conse- 
quences caused  by  defendant's  neg- 
ligence, if  defendant  was  negligent  as 
alleged,  plaintiff  could  not  recover, 
was  error.  142/536  (4)  (83  S.  E. 
117). 

Omission  to  charge  on  doctrine  of 
comparative  negligence  does  not  re- 
quire reversal  in  absence  of  request, 
where  right  of  defendant  to  verdict 
has  been  fairly  submitted  to  the  jury. 
145/276,  277   (5)    (88  S.  E.  983). 


Where  question  of  diminution  of 
damages  by  reason  of  negligence  of 
party  injured  is  not  raised  by  plead- 
ings, not  reversible  error  for  court, 
in  absence  of  request,  to  omit  charge 
on  that  subject,  where  charge  had 
been  given  as  to  effect  of  negligence 
of  injured  person  upon  right  to  re- 
cover at  all.  145/696,  697  (5)  (89  8. 
E.   753). 

Where  court  charged  that  if  plain- 
tiff was  injured  by  his  own  negli- 
gence, or  that  if  by  exercise  of  ordi- 
nary care  he  could  have  avoided  con- 
sequences of  defendant's  negligence, 
he  could  not  recover,  it  was  not  error, 
in  absence  of  timely  written  request, 
to  fail  to  give  in  charge  latter  part 
of  section  2781.  18  App.  271  (2)  (89 
S.  E.  378). 

Charge,  "See  what  the  necessity  of 
the  plaintiff's  using  the  bridge  was, 
— whether  or  not — ^look  to  her  age 
and  all  the  circumstances  surrounding 
the  case  in  determing  whether  or  not 
each  of  these  parties  used  ordinary 
care,"  was  not  subject  to  criticism 
that  it  was  calculated  to  create  im- 
pression that  unless  it  was  absolutely 
necessary  for  plaintiff  to  use  the 
bridge,  she  would  not  be  entitled  to 
recover.  18  App.  417  (2)  (89  S.  E. 
494). 

It  was  not  error,  in  action  for 
homicide  of  plaintiff's  husband  caused 
by  collision  between  defendant's  train 
and  husband's  automobile,  to  charge 
sections  2781  and  4426  conjunctively. 
19  App.  413,  424   (91  8.  E.  517). 

Error  in  charging,  in  immediate 
connection,  section  2781  and  this  sec- 
tion, without  proper  explanation,  is 
in  effect  to  qualify  former  section  by 
latter,  and  make  defendant  liable  if 
jury  should  find  both  parties  negli- 
gent, notwithstanding  fact  that,  if 
plaintiff  exercised  ordinary  care,  he 
could  not  have  been  hurt;  such  a 
charge,  if  error  at  all,  is  beneficial 
to  plaintiff  in  action  for  i)er8onal  in- 
jury. 19  App.  687  (4)  (91  S.  E. 
1074). 

Where  evidence  authorizes  charge 
on  subject  of  contributory  negligence 
(comparative  negligence)  and  ap- 
portionment of  damages,  it  is  better 
practice  for  presiding  judge  to  give  it, 
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even  in  absence  of  request.     21  App. 
231   (2)    (94  S.  E.  50). 

Charge  that  in  order  for  defendant 
to  be  liable  jury  would  have  to  find 
that  it  was  guilty  of  negligence  in 
at  least  one  of  the  ways  set  out  in 
the  petition,  and  that  such  negligence 
caused  or  contributed  to  injury  of 
plaintiff  was  not  error.  22  App.  155 
(1-a)   (95  S.  E.  765). 

Where,  though  plea  denied  negli- 
gence on  part  of  defendant  and  dis- 
tinctly alleged  that  homicide  resulted 
from  failure  of  deceased  or  her  hus- 
band (one  of  the  plaintiffs)  to  exer- 
cise ordinary  care,  contributory  or 
comparative  negligence  was  not  plead- 
ed in  reduction  or  mitigation  of  dam- 
ages, this  defense  was  not  directly 
involved,  and,  in  absence  of  timely  re- 
quests in  writing  for  such  an  instruc- 
tion, failure  of  court  to  instruct  jury 

in  regard  thereto  did  not  constitute 
reversible  error.  22  App.  313,  314  (3) 
(96  S.  E.  17). 

Charge  of  court  as  to  damages  re- 
coverable where  disability  from  in- 
juries is  merely  temporary  was  suf- 
ficient here,  in  absence  of  request  for 
more  full  instructions  on  subject.  22 
App.  589,  590  (3)  (96  8.  E.  349). 

Failure  of  court  to  submit  to  jury 
issue  made  as  to  plaintiff's  exercise 
of  ordinary  care,  even  though  not  re- 
quested so  to  do,  requires  new  trial. 
23  App.  694,  697  (99  8.  E.  235). 
Ohlld:  Parent  can  not  be  said  to  be 
guilty  of  negligence  because  he  per- 
mits eight-year-old  boy  to  ride  tri- 
cycle ux>on  public  street  of  sufficient 
width  to  make  it  apparently  safe.  14 
App.  234  (2)  (80  8.  E.  661). 
Oommon  law:  At  common  law,  if  neg- 
ligence of  plaintiff  contributed  to  in- 
jury, he  could  not  recover.  19  App. 
413,  417  (91  8.  E.  517);  21  App.  104 
(1-b)    (93  8.  E.  1027). 

Grossing:  Charge,  in  action  for  injuries 
from  running  into  depression  at  cross- 
ing, that  if  railroad  used  reasonable 
care  to  keep  crossing  safe,  it  would 
not  be  liable,  but  if  it  failed  to  do 
so,  it  would  be  liable  if  plaintiff  could 
not  have  avoided  injury  by  ordinary 
care,  was  proper.  145/276  (2)  (88 
8.  E.  983). 


Electricity:  Under  facts  alleged  in  pe- 
tition here  for  personal  injury  to  em- 
ployee of  telegraph  company,  who  had 
JEiscended  telegraph  pole  in  regular 
duty,  for  personal  injury  from  electric 
company's  wire  carrying  dangerous 
current,  maintained  over  and  across 
telegraph  wires  or  in  close  proximity 
thereto,  whether  he  voluntarily  select- 
ed dangerous  way  instead  of  safe  way, 
with  actual  or  imputable  knowledge 
of  the  danger,  was  for  jury.  24  App. 
390   (2)    (100  8.   E.   800). 

In  action  for  personal  injury  to  tel- 
egraph company's  employee,  who  had 
ascended  pole  in  his  regular  duties, 
from  wire  of  electric  company  carry- 
ing dangerous  current,  and  maintained 
over  and  across  telegraph  wire  or  in 
close  proximity  thereto,  on  facts  dis- 
closed whether  plaintiff  was  injured 
by  his  own  negligence  was  question 
on  which  fair-minded  men  might  dis- 
agree, and  propriety  of  conduct  was 
for  jury.  24  App.  390  (3)  (100  8.  E. 
800). 

No  cause  of  action  against  city  was 
shown  by  allegations  of  petition  here 
upon  which  it  was  sought  to  recover 
for  alleged  negligence  of  city's  em- 
ployee in  changing  transformers  by 
which  city  furnished  electricity  to 
motor  that  plaintiff  was  connecting 
with  elevator  in  building  when  in- 
jured.    24  App.  799  (102  8.  E.  459). 

Evidence:  Even  if  contributory  negli- 
gence   is   an   affirmative    defense    and 

^  must  be  specially  pleaded,  unless  evi- 
dence affirmatively  establishes  it, 
whether  pleaded  or  not,  can  not  be 
employed  to  defeat  the  action.  13 
App.  220,  221    (6)    (80  8.  E.  36). 

Where  in  action  for  negligent  tort 
defendant  was  alleged  to  have  been 
intoxicated  and  negligent  and  it  was 
also  alleged  that  plaintiff  himself  had 
been  drinking  and  was  negligent, 
condition  of  parties  respectively  as  to 
intoxication  could  be  shown  for  con- 
sideration of  jury  to  determine  dili- 
gence or  negligence  of  the  parties  re- 
spectively. 145/696  (2)  (89  8.  E. 
753). 

Gas:  Petition  here  alleging  that  gas 
company  was  negligent  in  failing  to 
have  all  fixtures  properly  connected 
so  that  gas  when  turned  on  would  not 
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escape,  and  in  falling,  after  notice 
and  request,  to  examine  fixtures,  and 
in  failing  to  connect  them,  before 
turning  on  gas,  etc.,  set  out  no  cause 
of  action  against  such  company,  and 
demurrer  was  properly  sustained.  24 
App.  5  (99  8.  E.  472). 
Intoxication:  If  person  was  injured  by 
reason  of  negligent  operation  of  au- 
tomobile by  another,  and  was  him- 
self negligent,  in  determining  effect 
of  such  negligence  on  his  right  to  re- 
cover, if  he  had  voluntarily  drunk 
liquor  until  he  was  intoxicated,  this 
would  furnish  no  excuse  for  his  neg- 
ligence, or  relief  to  him  from  conse- 
quences thereof.  145/696,  697  (2-b) 
89  S.  E.  753). 
Jury:  Whether  plaintiff  by  exercise  of 
ordinary  care  could  have  avoided 
consequences  of  alleged  negligence 
of  defendant  was  question  for  jury 
here.     143/216   (2)    (84  8.  E.  543). 

Question  of  comparative  negligence 
raised  here  by  pleadings  presented  is- 
sue of  fact  for  the  jury  and  fur- 
nished no  ground  for  general  demur- 
rer to  the  petition.  13  App.  781  (3) 
(80  8.  E.  29). 

Whether  plaintiff's  husband  knew 
of  dangerous  condition  of  defendant's 
telephone  wires  charged  with  electric- 
ity and  could  have  avoided  injury  by 
using  care  was  question  for  jury  here. 
16  App.  864   (4)    (87  8.  E.  766). 

Whether  plaintiff  by  exercise  of 
ordinary  care  could  have  avoided  in- 
jury was  for  jury,  where  evidence  did 
not  show  that  he  was  guilty  of  neg- 
ligence per  se.  17  App.  699  (1)  (87 
8.   E.   1091). 

Where  plaintiff's  testimony  left  it 
doubtful  whether  with  ordinary  care 
he  could  .  have  avoided  injuries,  er- 
ror to  grant  nonsuit.     Id.  699   (2). 

Under  evidence  that  plaintiff  at- 
tempted to  cross  track  of  defendant 
company  about  105  feet  in  front  of 
approaching  switch  engine,  which  was 
moving  toward  him  at  rate  of  only 
two  miles  an  hour,  whether  plaintiff 
exercised  ordinary  care  was  question 
for  jury.  18  App.  266,  267  (8)  (89 
8.   E.    284). 

Ordinarily,  question  of  negligence, 
both  on  part  of  plaintiff  and  defend- 
ant, is  for  the  jury,  but  where  plain- 


tiff's petition  shows  on  its  face  that 
he  has  no  right  to  recover,  and  this 
question  is  raised  by  general  demur- 
rer, it  is  duty  of  court  to  sustain  de- 
murrer and  dismiss  petition.  19  App. 
413,   418    (91   8.   E.   517). 

Where  there  was  evidence  from 
which  jury  could  infer  negligence  on 
part  of  defendant,  whether  conse- 
quence of  that  negligence  could  have 
been  avoided  by  exercise  of  ordinary 
care  on  part  of  deceased  or  her  husband 
was  issue  of  fact  for  determination 
by  jury.  22  App.  313  (1)  (96  8.  E. 
17). 

Question  whether  plaintiff  in  action 
for  injuries  caused  by  stumbling  over 
wires  which  had  been  blown  down 
across  highway  failed  to  exercise  or- 
dinary care  was  question  for  jury. 
23  App.  169   (4)    (98  8.  E.  116). 

Where  railroad  company  placed 
hand-car  in  public  road  near  crossing, 
and  buckets  and  coats  hanging  on 
the  car  frightened  the  mule  hitched  to 
&  buggy  in  which  plaintiff  was  riding 
causing  it  to  run  away  and  injure 
plaintiff,  and  it  appeared  that  the 
driver,  who  saw  the  car,  etc.,  when 
he  was  about  thirty  feet  away,  drove 
the  mule  to  within  six  feet  of  the  car, 
and  urged  the  mule  on  after  the  mule 
had  stopped  and  was  trembling,  it  was 
question  for  jury  whether  plaintiff 
had  reasonable  opportunity  to  get  out 
of  buggy  safely  after  mule  showed 
symptoms  of  fright  and  before  it  ran 
away,  and  whether  failure  to  do  so 
amounted  to  want  of  ordinary  care. 
23  App.  694   (1)    (99  8.  E.  235). 

Notwithstanding  this  section,  ques- 
tions as  to  negligence  are  peculiarly 
for  the  jury,  and  court  will  not  solve 
them  by  decision  on  demurrer  except 
in  plain  and  indisputable  cases.  24 
App.  390   (3)    (100  8.  E.  800). 

Questions  as  to  negligence,  includ- 
ing contributory  negligence,  are  for 
the  jury,  and  court  will  not  solve 
them  by  decision  on  demurrer  except 
in  plain  and  indisputable  cases.  24 
App.  390  (3)  (100  8.  E.  800). 
Kerosene:  Use  of  kerosene  in  starting 
fire  was  not  such  negligence  per  se 
as  would  bar  recovery  from  seller  for 
injuries  due  to  explosion  of  kerosene. 
15  App.  571    (1)    (84  8.   E.  69). 
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Whether  kerosene  could  or  could 
not  be  used  with  safety  in  particular 
manner  in  starting  fire  is  question  for 
jury.    Id.    (la). 

Testimony  that  witness  had  used 
kerosene  oil  for  many  years  in  partic- 
ular manner  was  admissible  as  tend- 
ing to  indicate  that  person  injured 
from  explosion  of  kerosene  with 
which  she  was  starting  fire  was  not 
guilty  of  gross  negligence.  Id.  571, 
572  (4). 
Ordinance:  Where  vehicle  in  which 
plaintiff  was  seated  was  driven  in  vi- 
olation of  municipal  ordinance,  from 
right  to  left  side  of  city  street,  across 
street  railroad  track,  he  was  not  en- 
titled to  recover  for  injuries  caused 
by  being  struck  by  car.  16  App.  1 
(2)  (84  8.  E.  209). 
Ordinary  care  and  diligence  is  that 
care  and  diligence  which  every  pru- 
dent man  takes  of  his  own  property 
of  a  similar  nature,  which  every 
prudent  man  would  exercise  under 
similar  circumstances  and  like  sur- 
roundings. 141/140  (2)  (80  S.  E.  656). 
655). 

The  terms  "contributory  negli- 
gence" and  "failure  to  use  ordinary 
care  to  avoid  injury"  are  not  synony- 
mous, but  proof  either  that  person 
injured  used  ordinary  care,  or  that 
party  inflicting  injury  was  guilty  of 
such  gross  negligence  that  injury  of 
other  party  could  not  have  been  pre- 
vented by  exercise  of  ordinary  care, 
may  entirely  negative  existence  of 
contributory  negligence.  13  App.  220 
(4)   (80  8.  E.  36). 

Where  injured  person  was  not  em- 
ployee of  person  whose  negligence 
was  alleged  to  have  caused  his  in- 
jury, contributory  negligence  could 
not  absolutely  defeat  his  right  of  re- 
covery. 14  App.  233  (1)  (80  S.  E. 
535). 

Charge  that  if  defendant  did  not 
use  ordinary  care  and  plaintiff  did 
not,  then  plaintiff  could  not  recover, 
should  have  been  qualified  by  limiting 
effect  of  plaintiff's  failure  to  use  ordi- 
nary care  to  som,e  particular  fact 
causing  or  contributing  to  happening 
which  resulted  in  plaintiff's  injuries. 
146/157   (2)    (91  8.  E.  32). 


Where  both  parties  are  at  fault, 
and  plaintiff  could  not,  by  exercise  of 
ordinary  care  and  diligence,  have 
avoided  injury  caused  by  defendant's 
negligence,  then,  notwithstanding 
plaintiff  may  have  been  to  some  ex- 
tent negligent,  he  would  be  entitled 
to  recover  damages,  but  amount  of 
such  damages  should  be  diminished  by 
jury  in  proportion  to  amount  of  fault 
attributable  to  him;  it  is  not  discre- 
tionary with  jury  to  diminish  dam- 
ages in  such  a  case,  as  law  is  manda- 
tory.    18  App.  303  (1)    (89  S.  E.  444). 

It  was  error  to  charge  that  if  both 
parties  were  at  fault,  and  contrib- 
uting to  the  injury,  but  plaintiff  could 
not  by  use  of  ordinary  care  have 
avoided  the  injury,  then  plaintiff 
would  be  entitled  to  recover,  but 
amount  of  recovery  should  be  reduced 
in  proportion  to  which  negligence  on 
her  part  bore  to  all  negligence  on 
both  sides,  causing  or  contributing  to 
the  injury.  18  App.  584,  585  (3)  (90 
S.    E.    103). 

Court  should  have  instructed  that 
if  jury  believed  that  defendant  was 
negligent,  and  that  plaintiff  was  some- 
what at  fault,  but  in  less  degree 
than  defendant,  plaintiff  could  re- 
cover, unless  it  appeared  that  injury 
was  caused  by  her  own  negligence, 
amounting  to  failure  to  exercise  ordi- 
nary care,  or  that  by  exercise  of  ordi- 
nary care  plaintiff  could  have  avoided 
consequences  of  defendant's  negli- 
gence, and  that  amount  of  recovery 
must  be  diminished  in  proportion  to 
amount  of  fault  attributable  to  plain- 
tiff. Id. 

Bule  stated  in  this  section  applies 
only  where  defendant's  negligence  be- 
came apparent  to  person  injured,  or 
where,  by  exercise  of  ordinary  care, 
he  could  have  become  aware  of  it, 
and  he  thereafter  failed  to  exercise 
ordinary  and  reasonable  diligence  to 
avoid  the  consequences  of  defendant's 
negligence.  19  App.  413,  418  (91  S. 
E.  517). 

Where,  under  allegations  in  petition, 
it  is  clear  that  injury  resulted  from 
failure  on  part  of  plaintiff  to  exer- 
cise ordinary  care,  no  recovery  could 
be  based  on  facts,  alleged,  notwith 
standing     antecedent     negligence      of 
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of  railway  company,  and  it  was  error 
to  overrule  general  demurrer.  20  App. 
362  (93  8.  E.  51). 

Where  evidence,  viewed  in  light  most 
favorable  to  plaintiff,  failed  to  show 
any  negligence  on  part  of  defendant 
which  contributed  to  injuries  sued  for, 
but  showed  that  plaintiff,  by  ezer- 
.cise  of  ordinary  care,  could  have 
avoided  injuries,  recovery  for  plain- 
tiff was  unauthorized,  and  it  was  er- 
ror to  overrule  general  grounds  of  de- 
fendant's  motion  for  new  trial.  23 
App.  (94  (1)   (100  8.  E.  25). 

Where  by  allegations  of  petition  it- 
self it  clearly  appears  that  plaintiff, 
by  exercise  of  ordinary  care,  could 
have  readily  avoided  consequences 
flowing  from  defendant's  negligence, 
petition  is  subject  to  demurrer.  24 
App.  94  (1)  (100  8.  E.  25). 

Pleading:  Petition  should  not  be  dis- 
missed on  ground  that  plaintiff  could 
by  exercise  of  ordinary  care  have 
avoided  the  consequences  of  the  neg- 
ligence alleged,  unless  the  petition 
discloses  facts  demanding  such  con- 
clusion as  a  matter  of  law.  13  App. 
124    (2)     (78    8.    E.    944). 

Petition  here  in  action  for  inju- 
ries to  pedestrian  on  railroad  track 
showed  such  negligence  upon  part  of 
pedestrian,  and  absence  of  ordinary 
care  to  avoid  any  negligence  upon 
part  of  defendant,  as  would  prevent 
recovery  for  the  homicide.  145/792, 
793   (5-a)    (89  8.  E.  841). 

Petition  here  in  action  by  deputy 
marshal  against  railway  company  for 
injuries  received  while  inspecting 
depot  held  not,  as  a  matter  of  law,  to 
show  that  injuries  resulted  from  fail- 
ure on  part  of  plaintiff  to  exercise 
ordinary  care,  so  as  to  authorize  sus- 
taining general  demurrer  and  dismis- 
sing case.    23  App.  285  (97  S.  E.  886). 

Bailroads:  Employee  of  common  carrier 
railroad  suing  the  company  for 
personal  injuries  can  not  recover  if 
his  injuries  were  caused  by  his  own 
carelessness  amounting  to  failure  to 
exercise  ordinary  care,  or  if  by  exer- 
cise  of  ordinary  care   he   could   have 


avoided  the  consequences  of  defend- 
ant's negligence.  21  App.  379  (3) 
(94  8.  E.  661). 

Negligence  of  railway  company  in 
failing  to  heat  and  to  keep  in  proper 
condition  heating  apparatus  of  mail- 
car  in  which  plaintiff  was  working  as 
postal  clerk  in  cold  weather  did  not 
entitle  plaintiff  to  recover  damages 
from  resulting  illness,  where  it  ap- 
peared that  he  took  the  risk  of  work- 
ing in  the  car  with  knowledge  of  its 
condition.  23  App.  594  (99  8.  E. 
218);    149/713    (101   8.   E.   798). 

Where  defense  to  suit  against  rail- 
road company  for  personal  injuries 
to  passenger  in  alighting  from  train 
at  station  was  that  injuries  resulted 
solely  from  lack  of  ordinary  care  on 
part  of  passenger,  court  erred  in 
charging  that  if  jury  believed  that 
plaintiff  negligently,  and  without  ex- 
ercising ordinary  care,  brought  about 
the  injuries,  and  that  railroad  had 
exercised  extraordinary  ,  diligence  in 
protecting  plaintiff,  she  would  not  be 
authorized  to  recover.  20  App.  550 
(3)  (93  8.  E.  281). 

Street  railroads:  If  injuries  resulting 
from  negligence  of  man  in  charge  of 
electric  car  could  have  been  avoided 
by  exercise  of  ordinary  care  by  plain- 
tiff, no  recovery  can  be  had  by  him. 
16  App.  741,  748   (86  8.  E.  83). 

Telephone  lineman:  Where  lineman  of 
telephone  company  with  several 
months'  experience,  age  20  years,  and 
not  lacking  in  intelligence,  was  in- 
jured by  contact  with  electric  light 
wire,  strung  on  poles  in  close  prox- 
imity to  poles  of  telephone  company 
and  from  which  insulation  had  been 
worn  off  near  telephone  pole  which 
lineman  climbed,  he  knowing,  or  being 
able  to  know  by  ordinary  diligence, 
that  wires  were  so  exposed,  he  was 
not  entitled  to  recover  from  munici- 
pality which  owned  the  electric  light 
wires.  18  App.  490  (1)  (89  8.  E. 
594). 

Admission  of  lineman  of  telephone 
company  that  he  had  been  warned  by 
his  employer  to  look  out  for  worn  in- 
sulation of  electric  light  wires  strung 
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on  poles  in  close  proximity  to  tele- 
phone poles,  together  with  other  tes- 
timony that  defective  insulation  was 
easily  apparent  at  point  where  he  was 
injured,  showed  that  he  failed  to  ex- 
ercise ordinary  care  to  prevent  in- 
jury resulting  from  improper  insula- 
tion. 18  App.  490,  491  (1-a)  (89  8. 
E.  694). 

Under  allegations  of  petition  here, 
plaintiff  had  cause  of  action  against 
city  for  injuries  caused  by  electricity 
from  electric  light  wires  of  city  on 
which  insulating  material  had  become 
worn,  and  with  which  he  came  in  con- 
tact with  on  his  way  from  work  as 
lineman  of  telephone  company,  when 
descending  telephone  company's  pole 
to  which  they  were  attached.  18  App. 
603  (90  8.  E.  76). 
Tenant:  Whether  or  not  condition  of 
bottom  step  of  house,  of  which  in- 
jured person  had  knowledge  at  time 
she  attempted  descent  of  steps,  was 
sufficient  to  charge  her  with  knowl- 
edge of  defect  in  particular  step, 
breaking  of  which  produced  injury, 
and  to  show  want  of  care  on  her  part 


in  attempting  to  use  steps  at  all,  was 
question  for  jury.  18  App.  236  (89  8. 
E.  437). 

When  rented  premises  become  out 
of  repair  it  is  duty  of  tenant  to  ab- 
stain from  use  of  that  part  of  prem- 
ises, use  of  which  is  attended  with 
danger;  it  is  his  duty  to  use  ordinary 
care,  and  if  by  use  of  such  care  con- 
sequences of  defendant's  negligence 
could  have  been  avoided,  he  can  not  re- 
cover. 19  App.  485  (2)  (91  8.  E. 
875). 

Where,  under  allegations  of  plain- 
tiff's petition,  defect  in  rented  prop- 
erty must  necessarily  have  been  plain- 
ly apparent,  and  tenant  not  only  had 
opportunity  equal  to  that  of  landlord 
of  discovering  and  understanding  the 
defects,  but  had  actual  notice  thereof 
prior  to  time  of  damage  or  injury, 
before  landlord  would  be  liable  in 
damages  to  tenant  for  resulting  in- 
juries it  must  appear  that  notice  of 
such  defects  had  first  been  given  him. 
24  App.  94  (2)   (100  8.  E.  25). 


§  4427.  (§  3831.)  Malpractice  of  surgery  and  medicine. 


Oare  and  skiU:  Whether  surgeon  has 
been  guilty  of  malpractice  should  be 
determined  by  rule  laid  down  in  this 
section.  144/261,  262  (3)  (86  8.  E. 
934). 

While  expert  evidence  tending  to 
show  recognized  method  of  operat- 
ing may  be  considered,  standard  of 
care  and  skill  required  by  this  section 
is  preferable  to  comparison  with  "av- 
erage surgeon."     Id. 

Jury,  in  determining  whether  sur- 
geon has  used  reasonable  care  and 
skill,  may  consider  place  of  opera- 
tion, circumstances  surrounding  it, 
defendant's  situation  with  respect 
thereto,  and  all  evidence  which 
throws  light  on  the  matter.     Id. 

Oharge  on  degree  of  skill  required, 
stating  that  such  skill  includes  an 
•ability    to    perform    operation    in    an 


"approved"  way,  though  true  in  law, 
is  objectionable  in  not  explaining  the 
word  "approved,"  or  stating  a^)- 
proval  was  necessary.  144/261,  262 
(3)  (86  8.  E.  934). 

Pain  and  suffering:  Pleading  and  proof 
here  authorize  charge  on  rule  for  es- 
timating damages  for  "pain  and  suf- 
fering," though  words  quoted  were 
not  contained  in  either.  144/261,  262 
(6)    (86  8.  E.  934). 

Pbotograph:  Overruling  of  ground  of 
demurrer  seeking  to  have  photograph 
of  "present  condition"  of  plaintiff's 
injured  arm  stricken  from  petition 
was  error.  144/261  (1)  (86  8.  E.  934). 
Photograph  of  wound  caused  by 
malpractice  is  admissible,  when 
proven  to  be  correct,  to  show  details 
and  extent  of  injury.  Id.  261,  263  (6). 
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ARTICLE  2. 
Injuries  to  Reputation. 


SECTION  1. 
Of  Libel  and  Slander. 


§  4428.  (§  3832.)  Libel. 

Business:  Though  publication  in  terms 
designated  a  certain  named  company, 
it  was  competent  for  plaintiff  to  show 
that  he  formerly  did  business  under 
name  of  company  designated,  that  his 
name  was  a  part  thereof  and  that  li- 
belous statements  referred  to  him. 
143/41   (1)   (84  8.  E.  119). 

Court  and  jury:  Whether  statement 
that  plaintiff  was  in  pecuniary  diffi- 
culties and  forced  to  retire  from  busi- 
ness at  instance  of  defendant  as  a 
creditor  was  libelous  was  question  for 
jury.     143/41    (3)    (84  8.   E.   119). 

Damages:  Where  language  of  publica- 
tion is  libelous  per  se  plaintiff  may 
recover  damages  without  proof  of 
special  damages.  143/41,  42  (4)  (84 
8.  E.  119). 

Where  plaintiff  was  not  in  business 
at  time  of  publication  he  can  not  re- 
cover general  damages  on  ground 
that  such  publication  injured  him  in 
his  business,  though  he  re-entered 
business  after  publication.  Id.  41, 
42    (5). 

Unless  matter  published  is  libelous 
per  se  plaintiff  can  not  recover  gen- 
eral damages  because  of  publication 
suggesting  that  he  is  insolvent,  with- 
out showing  that  he  was  in  business 
at  time  of  publication.    Id. 

Insolvency:  Fact  that  plaintiff  had  sold 
to  defendant  the  trade-name  and  good 
will  of  company  designated  in  libel- 
ous publications  did  not  authorize  de- 
fendant to  publish  matter  suggesting 
that  plaintiff  was  insolvent.  143/41 
(2)    (84  8.  E.  119). 

Larceny:  Words  imputing  crime  of  lar- 
ceny are  slanderous  per  se.  24  App. 
587    (1)    (101   S.  E.   765). 

Liquor:  Prior  to  May  1,  1916,  it  was 
not  unlawful  in  Georgia  for  common 
carriers   to   transport   and   deliver   in- 


toxicating liquors;  hence,  in  1914, 
for  railroad  company  to  receive  and 
transport  intoxicating  liquois,  duly 
delivered  to  it  and  consigned  to  per- 
son whose  name  appeared  on  labels 
on  packages,  did  not  entitle  consignee 
to  maintain  action  for  libel  against 
railroad  company,  even  though  he  had 
notified  agent  that  his  name  was  being 
improi>erly  used,  and  that  shipment 
of  liquor  in  his  name  was  against 
his  express  orders.  18  App.  539  (3) 
(90   S.   E.   81). 

Though  railroad  company  knew 
that  whisky  was  not  really  consighed 
to  plaintiff,  where  it  was  received  by 
railroad  company  as  freight  shipment 
addressed  to  one  of  that  name,  it  be- 
came duty  of  company,  as  common 
carrier,  to  notify  one  of  that  name 
and  address  that  such  freight  had 
been  received;  until  after  reasonable 
time  expires  after  arrival  of  freight, 
company  is  liable  as  common  carrier, 
but  if  company  gives  notice  to  one 
to  whom  freight  is  addressed  liability 
as  common  carrier  ceases  and  that 
of  warehouseman  begins.  18  App.  539 
(4)    (90  8.  E.  81). 

Libel  can  not  be  predicated  of  true 
statement;  hence,  where  liquor  has 
been  received  at  railroad  depot,  con- 
signed to  named  person,  simple  state- 
ment of  this  fact  is  not  actionable, 
even  though  liquor  was  wrongfully 
shipped  to  such  person.  18  App.  539, 
640  (5)  (90  8.  E.  81). 

Notwithstanding  it  may  be  viola- 
tion of  law  for  common  carrier  to 
deliver  intoxicating  liquors  to  person 
using  asumed  or  fictitious  name,  even 
if  it  be  true  name  of  another  person, 
and  though  receipt  for  shipment  be 
signed  in  assumed  or  fictitious  name, 
it   does  not   give   right   of  action  for 
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libel  against  carrier  to  person  whose 
name  is  thus  assumed.  18  App.  539, 
541  (6)   (90  S.  E.  81). 

Where  one  person,  in  order  to  obtain 
liquor  consigned  in  name  of  another, 
forges  name  of  consignee  to  order  for 
liquor,  it  is  not  actionable  for  carrier 
to  retain  in  its  files  the  forged  order, 
even  though  files  may  be  subject  to 
inspection  of  company's  employees, 
and  even  though  carrier  knows  doc- 
ument is  a  forgery.  *  18  App.  539,  541 
(7)  (90  S.  E.  81). 
Previous  difficulty:  In  action  for  dam- 
ages based  upon  publication  of  lan- 
guage which  is  libelous  per  se,  ac- 
cusation  in   which   is   admittedly  un- 

§  4429.  (§  3833.)  Malice. 

Oood  faith:  Charge  that  if  plaintiff  was 
not  guilty  of  matters  and  things  set 
up  and  charged  against  him  in  cir- 
cular, and  defendant  published  the 
circular  and  it  was  for  purpose  of 
injuring  plaintiff,  then  plaintiff  would 
be  entitled  to  recover  against  him 
in    such   amount    as   in   judgment    of 

§  4430.  (§  3834.)  PubKcation. 

Letter:  Where  officer  of  corporation,  in 
prosecution  of  its  business,  dictates  to 
his  stenographer  a  letter,  directed  and 
mailed  to  another  agent  of  corpora- 
tion, charging  commission  of  crime  by 
third  person,  all  being  employed  by 
same    corporation,    stenographer    and 


true,  mere  fact  of  previous  difficul- 
ties between  parties,  or  other  alleged 
mitigating  circumstances,  affords  no 
complete  defense  to  action,  and  plea 
setting  up  such  facts  as  defense  should 
be  stricken  on  timely  motion.  24  App. 
587   (3)    (101  S.  E.  765). 

Special  damages:  Where  language  of 
publication  is  libelous  per  se,  plaintiff 
may  recover  general  damages  without 
proof  of  special  damage.  24  App.  587 
(2)    (101  8.  E.  765). 

Thief:  To  publish  that  one  is  a  "thief 
imputes  crime  of  larceny  and  is  libel- 
ous per  se.  24  App.  587  (1)  (101  8. 
E.   765). 


jury  would  be  fair,  just,  and  proper, 
was  not  an  accurate  statement  of  the 
law,  since,  unless  communication  be 
privileged  one,  bona  fides  of  motive, 
purpose,  and  intent  of  person  publish- 
ing libel  is  not  involved.  23  App.  301, 
302   (5)   (98  8.  E.  101). 


addressee  of  letter  are  not  to  be  re- 
garded as  third  persons,  in  sense  that 
dictation  and  mailing  of  letter,  ste- 
nographer's knowledge  of  it,  and  their 
reading  of  it  constitute  publication 
of  a  libel.  18  App.  414  (1)  (89  8. 
E.  429). 


§  4431.  (§  3835.)  Libel  by  newspaper. 


Jury:  Question  for  jury  in  action  for 
libel  whether  publication  of  such  libel 
would  naturally  result  in  republica- 
tion in  other  newspapers  or  periodi- 
cals.    145/694,  696  (4)   (89  8.  E.  759). 

Malice:  Where  libelous  article  ai>- 
peared  in  new8pap>er  and  subse- 
quently editorial  reference  was  made 
to  the  incident,  the  editorial  may  be 
pleaded  to  show  malice  and  aggreva- 
tion  of  the  tort.  145/694,  695  (2)  (89 
8.  E.  759). 

Pleading:  Petition  here  charging  that 
defendant  newspaper  had  falsely  and 
maliciously  published  in  its  news 
columns  of  and  concerning  plaintiff, 
that  he,  being  at  the  time  mayor  of 
a   city,   had   taken   advantage   of   his 


official  position  to  subject  to  gross 
indignity  a  certain  woman  lecturer, 
because  plaintiff  had  taken  offense  at 
lecture  criticising  conduct  of  manu- 
facturing establishment  because  of 
their  employment  of  child  labor  in 
factories,  of  one  of  which  plaintiff 
was  superintendent,  was  not  subject 
to  general  demurrer.  145/694  (1)  (89 
8.   E.   759). 

Allegation  in  petition  that  newspa- 
per in  which  matter  alleged  to  be 
libelous  was  printed  circulated  among 
foreign  nations  and  among  many  of 
the  various  newspapers  of  the  United 
8tates  was  not  open  to  demurrer  on 
ground  that  petition  did  not  show  in 
what   foreign    nations    the    newspaper 
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circulated,  nor  what  newspapers  in 
the  United  States,  nor  where  they  are 
located,  which  circulated  the  article 
in  question.  146/694,  696  (3)  (89  8. 
E.   759). 

Allegation  that  article  alleged  to  be 
false     and     libelous     was     circulated 

§  4433.  (§  3837.)  Slander. 

Crime:  Charge  that  woman  had  raised 
up  her  children  to  steal,  that  she  had 
plotted  to  burn  defendant  out,  and 
that  he  would  heap  coals  of  fire  on 
her  head  in  hell,  for  that  was  where 
she  was  going  when  she  died,  do 
not  charge  a  crime  under  first  division 

*  of  this  section.  22  App.  11,  13  (95 
8.  E.  385). 

Debasiiig  act:  Charge  that  woman  had 
raised  up  her  children  to  steal,  that 
she  had  plotted  to  bum  defendant 
out,  and  that  he  would  heap  coals  of 
fire  on  her  head  in  hell,  for  that  was 
where  she  was  going  when  she  died, 
do  not  come  under  the  second  division 
of  this  section;  expression,  "guilty 
of  some  debasing  act  which  may  ex- 
clude him  from  society,"  has  ref- 
erence to  those  repulsive  acts  which 
would  cause  him  to  be  shunned  or 
avoided.  22  App.  11,  12  (95  8.  E. 
385). 

Innuendo  can  not  enlarge  meaning  of  un- 
ambiguous statement  or  question.  18 
App.  457  (6)   (89  8.  E.  533). 

If  words  spoken  are  plain  and  un- 
ambiguous and  do  not  impute  a  crime, 
they  can  not  be  enlarged  and  extended 
by  an  innuendo.  22  App.  11,  12  (95 
8.  E.  385). 

Jury:  If  words  are  susceptible  of  two 
constructions,  one  of  which  is  inno- 
cent and  the  other  charging  a  crime, 
question  for  jury  may  be  raised  by 
proper  allegations  as  to  circumstances 
and  meaning  intended.  142/267  (1-a) 
(82  8.  E.  646). 

§  4435.  (§  3839.)  Truth  justifies. 

Burden:  Where  one  defendant  admitted 
alleged  slanderous  language  and 
pleaded  truth  in  justification,  burden 
was  on  him  to  sustain  plea  by  pre- 
ponderance of  evidence.  24  App.  720 
(2)   (102  8.  E.  169). 

Charge   that,   to   sustain   plea   of   truth 


broadcast  throughout  Georgia  and 
throughout  the  United  8tates,  was 
sufficient  without  showing  in  what 
other  states  and  cities  newspapers 
publishing  articles  were  sold  and  cir- 
culated. 145/694,  696  (5)  (89  8.  E. 
759). 


Larceny:  Words  imputing  to  plaintiff 
crime  of  larceny  were  slanderous  per 
se.     16  App.  649  (3)   (85  8.  E.  936). 

Pleading:  Where  words  spoken  do  not 
impute  a  crime,  general  allegation 
that  they  do  so  is  demurrable. 
142/267    (1)    (82   8.   E.   646). 

Petition  here  in  action  by  former 
employee  of  defendant  corporation, 
alleging  his  arrest  and  prosecution  by 
a  third  person  because  of  certain 
false  and  defamatory  words  of  an 
agent  of  defendant,  held  not  subject 
to  general  demurrer.  18  App.  483  (89 
8.  E.  597). 

Special  damages  need  not  be  shown  in 
action  by  farmer  for  slander  consist- 
ing in  charges  against  him  in  refer- 
ence to  his  trade.  142/267  (2)  (82 
8.   E.   646). 

Charge  that  woman  had  raised  up 
her  children  to  steal,  brought  them  up 
to  steal,  that  she  had  plotted  to  bum 
defendant  out,  and  that  he  would 
heap  coals  of  fire  on  her  head  in  hell, 
for  that  was  where  she  was  going 
when  she  died,  do  not  charge  com- 
mission of  crime  punishable  by  law, 
and,  in  action  for  slander,  it  was 
essential  to  allege  special  damages. 
22  App.   11    (95   8.   E.   385). 

Trade:  Person  conducting  a  general 
farming  business  is  engaged  in  a 
trade  within  this  section.  142/267  (2) 
(82  8.  E.  646);  19  App.  554  (1)  (91 
8.   E.   889). 


in  justification  of  slanderous  language, 
defendant  must  prove  plaintiff 
"actually"  guilty,  while  standing 
alone,  was  objectionable  in  that  word 
"actually"  placed  too  heavy  a  bur- 
den on  defendant.  24  App.  720  (2) 
(102    S.   E.    69). 
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Taken  in  connection  with  other 
charge  that  it  was  only  necessary  to 
sustain  plea  by  preponderance  of  evi- 
dence, such  charge  was  not  error.  Id. 
Evidence:  Where  verbal  statement  is 
slanderous  per  se,  proof  of  slanderous 


words  places  on  defendant  burden  of 
either  proving  truth  of  his  accusa- 
tion or  establishing  that  communica- 
tion was  privileged.  16  App.  649  (3) 
(85  S.  E.  936). 


§  4436.  (§  3840.)  Privileged  comnmnicationB. 


Prosecution:  Communications  which 
would  otherwise  be  slanderous  are 
protected  as  privileged,  if  made  in 
good  faith  in  prosecution  of  an  in- 
quiry regarding  a  crime  which  had 
been  committed,  and  for  purpose  of 
detecting  and  bringing  to  punishment 

2. 

Oliiirch  tribunal:  The  law  recognizes  the 
necessity  and  propriety  of  investiga- 
tion by  church  of  alleged  misconduct 
on  part  of  its  members;  charges  which 
may  be  preferred  either  orally  or  in 
writing  in  bona  fide  discharge  of  such 
duty  are    privileged    communications, 

6. 

Charge:  Where  alleged  libel,  if  it  were 
in  fact  untrue,  could  not  be  justified 
on  ground  that  it  was  made  bona  fide 
and  related  to  acts  of  plaintiff  as  a 
public  man  and  in  his  public  capac- 
ity, contention  that  subsection  6  being 


the    criminal.      18    App.    457    (3)    (89 
8.   E.   533). 

Statements  made  in  prosecution  of 
efforts  to  recover  property  which  had 
been  stolen  are  protected  as  privi- 
leged communications.  18  App.  457 
(3)    (89   8.  E.  533). 


even  though  they  should  in  fact  be 
entirely  erroneous;  charges  actually 
known  to  be  false  when  entered,  ma- 
liciously and  willfully  made,  with  in- 
tent to  injure  another,  are  not  priv- 
ileged. 23  App.  238,  239  (3)  (98 
8.   E.   122). 


applicable,  it  is  not  cause  for  new 
trial  that  other  parts  of  section  4436, 
which  judge  read  to  jury,  were  not 
applicable,  is  without  merit.  23  App. 
301   (3)    (98  8.  E.  101). 


Gtaneral  Note, 


Charge:  Where  charge  giving  this  sec- 
tion to  jury,  when  only  subsection  6 
was  claimed  to  be  applicable,  might 
have  reasonably  misled  or  confused 
jury  to  plaintiff's  prejudice,  new  trial 
is  proper.  23  App.  301  (3)  (98  8.  E. 
101). 

Eridence:  Where  verbal  statement  is 
slanderous  per  se,  proof  of  slanderous 
words  places  on  defendant  burden  of, 
either  proving  truth  of  his  accusation 
or  establishing  that  communication 
was  privileged.  16  App.  649  (3)  (85 
8.  E.  936). 

Gh>od  faith:  Charge  that  if  plaintiff  was 
not  guilty  of  matters  and  things  set 
up  and  charged  against  him  in  cir- 
cular,   and    defendant    published    the 


circular  and  it  was  for  purpose  of 
injuring  plaintiff,  then  plaintiff  would 
be  entitled  to  recover  against  him 
in  such  amount  as  in  judgment  of 
jury  would  be  fair,  just,  and  proper, 
was  not  an  accurate  statement  of  the 
law,  since,  unless  communication  be 
privileged  one,  bona  fides  of  motive, 
purpose,  and  intent  of  person  publish- 
ing libel  is  not  involved.  23  App. 
301,  302  (5)  (98  8.  E.  101). 
Pleading: .  Petition  sets  forth  no  cause 
of  action  for  libel  and  slander,  where 
alleged  acts  and  statements  of  defend- 
ants, upon  which  suit  was  based,  were 
privileged  communications.  21  App. 
653,  654  (2)  (94  8.  E.  827). 


§  4438.  (§  3842.)  Allegations  in  pleadings  privileged. 

Stated.  21.     App.   653    (1)    (94  8.  E. 
827). 
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SECTION  2. 
Blalicious  Prosecution. 
§  4439.  (§  3843.)  Malicious  prosecution. 


stated.     19   App.   685    (1)    (91   S.   E. 

1056). 
Almse   of  process:    Action   will   not   lie 
for  malicious  abuse,  or  malicious  use, 
of  criminal  process.     14  App.  147   (2) 
(80   S.  E.   519). 

Though  recovery  might  have  been 
authorized  in  suit  for  abuse  of  legal 
process  under  some  of  the  allegations 
of  the  petition  as  against  some  of 
the  defendants  named  therein,  where 
joint  recovery  against  all  of  the  de- 
fendants would  not  have  been  au- 
thorized, demurrer  complaining  of 
misjoinder  of  parties  was  well  found- 
ed.    21  App.  613  (1)    (94  8.  E.  822). 

Malicious  use  of  legal  process  is 
where  plaintiff  in  civil  proceeding  em- 
ploys court's  process  in  order  to  exe- 
cute object  which  law  intends  for 
such  process  to  subserve,  but  proceeds 
maliciously  and  without  probable 
cause.  23  App.  287  (1)  (98  8.  E. 
190). 

Malicious  use  of  legal  process  is 
where  plaintiff  in  civil  proceedings 
willfully  misapplies  process  of  court 
in  order  to  obtain  object  which  such 
process  is  not  intended  by  law  to 
effect.  23  App.  287  (2)   (98  8.  E.  190). 

In  order  for  one  to  recover  for 
.  malicious  use  of  legal  process,  malice, 
want  of  probable  cause,  and  termina- 
tion of  proceedings  in  favor  of  de- 
fendant are  necessary  before  suit  may 
be  brought.  24  App.  402,  403  (5) 
(100  8.  E.  766). 
Bail  trover:  Not  error  to  strike  out,  in 
action  of  bail  trover,,  so  much  of  de- 
fendant's plea  as  sought  to  recoup 
damages  for  alleged  malicious  abuse 
of  process  in  instituting  the  action. 
142/309    (3)    (82   8.   E.   888). 

Where  there  is  nothing  in  petition 
to  show  that  collection  agent  of  de- 
fendant had  authority  to  institute 
bail  proceeding  in  name  of  his  prin- 
cipal agent  the  third  person  who  never 
had  possession,  etc.,  of  piano  sold, 
and  where  proceeding  was  not  to  re- 
cover the   piano,  but   maliciously,  nor 


anything  to  show  that  the  principal, 
with  full  knowledge  of  all  material 
facts,  ratified  the  act  of  the  agent  in 
instituting  bail-trover  proceeding, 
court  did  not  err  in  sustaining  de- 
murrer to  and  dismissing  the  petition. 
23  App.  655  (99  8.  E.  136). 
Conspiracy:  An  overt  act  must  be  done 
in  pursuance  of  and  in  execution  of 
alleged  conspiracy,  before  action  on 
case  for  malicious  prosecution  can  be 
maintained  against  alleged  conspira- 
tors. 18  App.  457  (2)  (89  S.  E. 
533). 

Malice:  In  order  to  recover  for  malicious 
prosecution,  it  must  appear  that  crimi- 
nal prosecution  has  terminated  in 
favor  of  plaintiff,  and  burden  is  on 
him  to  show  that  it  was  maliciously 
carried  on,  and  that  it  was  without 
probable  cause.  24  App.  503  (2)  (101 
S.  E.   309). 

While  want  of  probable  cause  will 
not  bo  inferred  from  fact  that  malice 
on  part  of  prosecutor  is  shown  to 
have  existed,  yet  proof  of  total  lack 
of  probable  cause  may  be  sufficient 
to  authorize  rebuttable  inference  es- 
tablishing existence  of  malice.  24 
App.  503,  504   (4)    (101  8.  E.  309). 

Malicious  arrest:  Actions  for  malicious 
prosecution  and  malicious  arrest  are 
essentially  of  the  same  nature,  the 
former  being  appropriate  to  arrest 
under  criminal  process  and  the  latter 
to  arrest  under  civil  process.  142/138 
(1)    (82  8.  E.  537). 

Petition  here  set  forth  cause  of  action, 

,  though  certain  paragraphs  were  sub- 
ject to  special  demurrer.  13  App.  737 
(79  8.  E.  922). 

In  action  for  malicious  use  of  legal 
process,  demurrer  on  grounds  that 
petition  failed  to  allege  want  of  prob- 
able cause,  and  did  not  allege  that 
action  on  which  process  issued  had 
been  finally  determined  in  favor  of 
defendant  therein,  was  properly  sus- 
tained.    146/87    (90   8.   E.   709). 

Petition  in  action  for  damages  for 
institution,     continuation     and     pros- 


Digitized  by 


Google 


1407 


NINTH  TITLE— CHAP.  2,  ART.  2,  SBC.  2.      §4440-4445 


Malicious  proseeution. 


ecution  of  groundless,  false,  and  ma- 
licious suits  brought  without  probable 
cause,  which  fails  to  allege  that  suits 
referred  to  had  terminated  in  favor 
of  defendant  therein,  was  insufficient 
to  justify  recovery.  21  App.  653, 
654   (3)    (94  S.   E.   827). 

Amended  petition  alleging  that 
prosecution  was  instituted  against 
plaintiff  and  warrant  sworn  out  by 
named  person  under  advice  and  di- 
rection of  president  of  defendant  com- 

§  4440.  (§  3844.)  Probable  cause. 

stated.     19   App.    685    (3)    (91    8.   E. 

1056). 
Applied.     142/133,  137  (82  8.  E.  535). 

Abandonment:  Mere  fact  that  prosecu- 
tion was  abandoned  or  that  person 
charged  with  criminal  offense  has, 
upon  trial  therefor,  been  acquitted,  is 
not  sufficient  to  prove  malice  or  want 
of  probable  cause.  24  App.  503  (3) 
(101   8.   E.   309). 

Abuse  of  process:  In  suit  for  damages 
growing  out  of  perversion  of  court's 
process,  it  is  not  necessary  to  show 
that  former  litigation  was  without 
probable  cause  or  that  it  terminated 
prior  to  institution  of  suit  for  dam- 
ages. .  23  App.  287  (2)  '  (98  8.  E. 
190). 

Advice  of  counsel:  Fact  that  prosecu- 
tion was  instituted  on  advice  of  coun- 
sel is  circumstance  which  may  be 
considered  by  jury  in  passing  upon 
questions  of  malice  and  want  of  prob- 
able cause.  24  App.  503,  504  (5)  (101 
8.  E.  309). 

Advice  of  solicitor-general  that 
facts  as  stated  constitute  indictable 
offense  is  no  defense,  unless  it  is 
given  after  full,  fair,  and  complete 
statement  by  prosecutor,  of  all  facts 
known  to  him  relating  to  alleged  of- 
fense. 24  App.  503,  504  (5)  (101  8. 
E.   309). 

Burden  is  upon  plaintiff  in  suit  for 
damages  on  account  of  alleged  ma- 
licious prosecution  to  show  that 
prosecution  was  instituted  without 
probable  cause.  22  App.  403  (1)  (95 
8.  E.  1001). 


pauy,  for  purpose  of  collecting  al- 
leged* indebtedness  which  company 
held  in  shape  of  draft  payable  to  it, 
signed  by  plaintiff,  and  that  prose- 
cution was  so  instituted  when  "the 
•aid  defendant"  knew  that  plaintiff 
had  violated  no  criminal  law  of  Geor- 
gia, and  that  prosecution  was  aban- 
doned, in  that  they  failed  to  appear 
and  prefer  indictment,  etc.,  failed  to 
set  forth  cause  of  action.  24  App. 
526   (101  8.  E.  584). 


Court:  Where  material  facts  are  not  in 
dispute,  existence  or  nonexistence  of 
probable  cause  for  prosecution  is 
question  of  law  for  court.  20  App. 
639    (1)    (93   8.   E.   316). 

Oood  faith:  Where,  while  good  faith 
of  person  against  whom  defendant  in- 
stituted prosecution  alleged  to  be  ma- 
licious may  be  reasonably  inferred 
from  facts  and  circumstances  in  proof, 
it  is  clear,  according  to  undisputed 
facts  in  case  that  there  was  probable 
cause  for  prosecution,  verdict  in  favor 
of  plaintiff  was  contrary  to  law.  20 
App.   639    (2)    (93   8.   E.   316). 

Judgment  in  lower  court:  Judgment  in 
favor  of  plaintiff  in  trover  proceed- 
ing, even  though  erroneous,  is  suffi- 
cient to  conclusively  establish  exist- 
ence of  probable  cause,  so  as  to  pro- 
tect such  plaintiff  from  any  future 
claim  of  malicious  prosecution.  24 
App.  402,  403  (5)    (100  8.  E.  766).* 

Petition:  Where,  in  action  for  damages 
for  malicious  prosecution,  petition  al- 
leges that  prosecution  was  without 
probable  cause,  allegations  showing 
that  defendant  appeared  before  grand 
jury  as  witness  and  succeeded  in 
getting  true  bill  returned  against  pe- 
titioner, on  indictment  drawn  by  so- 
licitor-general, do  not  render  petition 
subject  to  general  demurrer,  when  it 
does  not  appear  that  defendant  made 
to  solicitor-general  a  fair,  truthful, 
and  complete  statement  of  facts  con- 
necting petitioner  with  alleged  crim- 
inal offenses.  22  App.  491  (1)  (96 
8.   E.   343). 


§  4445.  (§  3849.)  What  is  a  prosecution. 

8tatPd.     19   App.   685    (2)    (91    8.   E. 
1056). 
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§  4446.  (§  3850.)  When  tbe  right  accrnes. 


AppUed.  142/133,  137  (82  8.  E.  535). 
Civil  case:  Action  for  malicious  abuse 
of  legal  process  may  be  maintained 
before  action  in  which  such  process 
was  issued  has  terminated.  20  App. 
398  (1)   (93  8.  E.  25). 

Action  for  malicious  use  of  legal 
process,  where  no  object  is  contem- 
plated to  be  gained  by  such  use 
other  than  proper  effect  and  execu- 
tion of  the  process,  can  not  be  com- 
menced until  the  cause  of  action  in 
which  the  process  issued  has  been 
finally  determined  in  favor  of  defend- 
ant therein.  20  App.  398  (1)  (93  8. 
E.   25). 

Petition  in  action  for  malicious  use 
of  legal  process  which  does  not  allege 
that  action  upon  which  process  issued 
had  been  finally  determined  in  favor 
of  defendant  therein  is  demurrable. 
20  App.  398  (2)   (93  S.  E.  25). 

CompromiBe:  If  termination  of  prose- 
cution has  been  brought  about  by 
compromise  of  the  parties,  action  can 
not  be  maintained.  142/138  (2)  (82 
8.  E.  537). 

Petition  which  did  not  aver  that  prose- 
cution of  plaintiff  had  terminated  did 
not  state  action  for  malicious  prose- 
cution in  view  of  this  section.  14 
App.  147  (80  8.  E.  519). 

Petition  alleging  that  defendants 
conspired  together  wickedly,  falsely, 
and  maliciously,  for  sole  purpose  of 
instituting,  and  to  have  instituted,  a 


wilful,  wicked,  false,  and  malicious 
criminal  prosecution  against  him,  but 
not  alleging  that  any  prosecution  was 
ever  instituted,  was  insufficient.  18 
App.  457   (1)    (89  8.  E.  533). 

Allegation  in  petition  that  plaintiff 
had  never  at  any  time  been  taken  be- 
fore any  magistrate,  committing  offi- 
cer, or  court  for  hearing  or  trial  upon 
warrant  sworn  out  against  him  or 
charge  which  defendants  alleged  and 
claimed  against,  and  that  there  had 
not  been  any  indictment  against  him, 
although  there  had  been  terms  of  the 
superior  court  at  which  grand  jury 
was  empanelled,  did  not  constitute 
sufficient  compliance  with  requirement 
that  it  must  affirmatively  appear  that 
there  had  been  a  termination  of  the 
prosecution  before  any  right  of  ac- 
tion would  arise.  21  App.  613,  614  (2) 
(94  8.  E.  822). 
Tenninatioii  of  litigation:.  In  suit  for 
damages  growing  out  of  malicious  use 
of  process,  it  must  appear  that  previ- 
ous litigation  has  finally  terminated 
against  plaintiff  therein.  23  App. 
287   (1)   (98.8.  E.  190). 

In  order  to  recover  for  malicious 
prosecution,  it  must  appear  that  crim- 
inal prosecution  has  terminated  in 
favor  of  plaintiff,  and  burden  is  on 
him  to  show  that  it  was  maliciously 
carried  on,  and  that  it  was  without 
probable  cause.  24  App.  503  (2)  (101 
8.  E.  309). 


ARTICLE  3. 
Other  Torts  to  the  Person. 


SECTION  1. 
False  Imprisonment. 
§  4447.  (§  3851.)  Definition  of  false  imprisonment. 


8tated.     140/579      (79     8.     E.     456); 

142/133  (2)   (82  8.  E.  535);  19  App. 

685   (2)    (91  8.  E.  1056). 
Pleading:      Petition   here   alleging   that 
defendants    caused    certain    detectives 
to  go  to  plaintiff's  room,  and  to  ar- 


rest and  imprison  him  without  war- 
rant, etc.,  held  to  set  forth  good  cause 
of  action.  142/133  (3)  (82  8.  E.  535). 
Bailroad:  Arrest  of  plaintiff  by  station 
policeman  at  instance  of  gateman, 
when  he  passed  through  gate  of  sta- 
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tion  on  way  to  mail  train,  after  he 
had  requested  them  to  allow  him  to  go 
through  the  gate  to  mail  his  letters 
and  they  had  refused  him  permission, 
did  not  give  him  right  of  action: 
against  the  station  company,  although 
he  alleged  that  it  was  customary  for 
people  generally  to  go  to  the  mail 
train  to  mail  letters,  and  that  persons 

§  4448.  (§  3852.)  Under  warrant. 

Bad  faltli:  Where  bank  directing  arrest 
to  be  made,  and  sheriff  making  the 
arrest,  were  not  shown  to  have  acted 
in  bad  faith,  they  were  not  liable. 
140/579  (79  S.  E.  456). 

Clerk  of  court,  who  was  directed  by 
judge  of  superior  court  to  issue  in- 
stanter    an    attachment    for    contempt 


who  were  not  passengers  and  who 
stood  on  same  footing  with  him  were 
permitted  by  gatekeeper  to  pass 
through  the  gates.  18  App.  570  (90 
S.  E.  84). 
Warrant:  To  imprison  person  under 
valid  warrant  does  not  constitute  false 
imprisonment.  14  App.  147  (80  S.  E. 
519). 


of  court  against  a  sheriff,  not  liable 
for  false  imprisonment.  140/579  (79 
S.  E.  456). 
Valid  warrant:  To  imprison  person  un- 
der valid  warrant  does  not  constitute 
false  imprisonment.  14  App.  147  (80 
8.  E.  519). 


§  4449.  (§  3853.)  Suit  for  joint  act  of  several. 


Constable:  Where  action  was  brought 
against  constable  and  surety  on  his 
bond  and  a  third  person  for  damages 
on  account  of  arrest  and  confinement 
of  plaintiff  by  constable  and  third  de- 
fendant together,  without  warrant  or 
other  legal  process  and  without  proba- 


ble cause,  and  it  was  alleged  that  con- 
stable acted  in  official  capacity  and 
committed  breach  of  bond,  demurrer 
on  ground  of  misjoinder  of  parties  and 
of  causes  of  action  should  have  been 
sustained.     23  App.  430  (98  8.  E.  358). 


SECTION  2. 
Malicious  Arrest. 


§  4450.  (§  3854.)  Definition. 

Stated.  19  App.  685  (1)  (91  S.  E. 
1056). 

MalicioQS  prosecntion:  Actions  for  ma- 
licious prosecution  and  malicious  ar- 
rest are  essentially  of  the  same  na- 
ture, the  former  being  appropriate  to 
arrest  under  criminal  process  and  the 
latter  to  arrest  under  civil  process. 
142/138  (1)    (82  S.  E.  537). 

Petition  failing  to  allege  that  order  of 
arrest  had  been  vacated  or  warrant 
dismissed  before  institution  of  action 
was  insufficient.  14  App.  147  (80  S. 
E.  519). 

§  4452.  (§  3856.)  Probable  cause. 

stated.  19  App.  685  (3)  (91  S.  E. 
1056). 


Petition  here  in  action  by  former 
employee  of  defendant  corporation, 
alleging  his  arrest  and  prosecution  by 
a  third  person  because  of  certain  false 
and  defamatory  words  of  an  agent  of 
defendant,  held  not  subject  to  gen- 
eral demurrer.  18  App.  483  (89  8.  E. 
597). 
Termination:  Necessary  to  allege  ter- 
mination of  proceedings  out  of  which 
writ  issued,  in  favor  of  plaintiff. 
142/138    (1)    (82  S.   E.   537). 
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SECTION  3. 
Nuisances  and  Other  Injuries  to  Health. 


§  4454.  (§  3858.)  PubUc  and  private. 


Cited.     141/163,  167   (80  S.  E.  718). 

Damages:  General  damages,  in  addition 
to  damages  for  lost  time,  loss  of  serv- 
ices of  wife,  and  medical  expenses, 
were  recoverable  in  action  for  causing 
water  to  form  into  stagnant  pond  by 
building  of  dam.  19  App.  347  (91  8. 
E.  442). 

Electric  wires:  Action  by  private  person 
against  electric  company  for  damages 
on  account  of  unauthorized  mainte- 
nance over  its  land  of  electric  wires 
charged  with  high  voltage,  alleged  to 
be  nuisance  and  injurious  to  property, 
in  which  only  prayer  is  for  damages 
and  for  abatement  of  nuisance  by  re- 
moval of  wires  from  property  under 
order  and  decree  of  court,  is  not  an 
equitable  action.  147/334  (1)  (94  8. 
E.  249). 

Encroachment  on  public  alley  is  a  pub- 
lic nuisance.  143/106  (1)  (84  8.  E. 
440). 

Evidence  that  building  of  dam  backed 
up  water,  causing  it  to  stagnate  and 
to  produce  offensive  odors,  was  admis- 
sible under  pleadings  here.  19  App. 
347   (91  8.  E.  442). 

Explosives:  Petition  here  in  action 
against    powder    companies    for    dam- 

§  4455.  (§  3859.)  Special  damage. 

stated.  149/345  (1)  (100  8.  E.  207). 
Cited.     141/163,   167    (80   8.   E.   718). 

Abatement  of  nnisance:  8ection  cited 
as  to  right  of  private  citizen  to  have 
public  nuisance  enjoined.  145/663, 
669   (89  8.  E.  774). 

Cotton  gin:  Petition  by  several  citizens 
owning  homes  in  main  residential  sec- 
tion of  town  to  have  defendant  en- 
joined from  erection  and  operation  of 
public  ginnery  and  feed-crushing  mill 
in  close  proximity  to  homes  or  respee- 


ages  from  maintenance  of  nuisance 
in  proximity  to  plaintiff's  land,  wag 
demurrable,  where  it  appeared  that 
any  damages  to  plaintiff's  property 
was  damnum  absque  injuria.  143/465 
(85  S.  E.  344). 

Lewd  house  is  per  se  public  nuisance. 
145/398    (1)    (89  8.  E.   332). 

A  lewd  house  being  per  se  public 
nuisance,  court  of  equity  has  jurisdic- 
tion to  abate  same  on  suit  brought  by 
solicitor-general  on  information  of 
citizen  as  relator,  without  alleging  or 
proving  special  injury  to  property. 
146/767    (1)    (92  S.  E.  513). 

Measure  of  damages:       Damages  recov- 

.  erable  for  nuisance  are  not  limited  to 

injury  to  realty,  but  injury  to  health 

may  furnish  basis  for  such  recovery. 

143/776   (1)    (85  8.  E.  945). 

Notice:  Where  action  is  against  alienee 
of  person  creating  nuisance,  notice 
must  be  given  such  person  to  abate 
such  nuisance.  140/713,  714  (3-d)  (79 
8.  E.  850). 

Prescription:  A  person  can  not,  by  pre- 
scription or  otherwise,  acquire  a  right 
to  maintain  a  nuisance.  140/713,  717 
(79  8.  E.  850). 


tive  petitioners,  alleging  that  opera- 
tion of  plant  would  be  nuisance  and 
would  result  in  damages  to  their  re- 
spective dwellings,  market  value  of 
each  being  alleged,  set  forth  cause  of 
action.  149/379  (100  8.  E.  371). 
Special  damage:  Person  whose  property 
rights  will  be  injuriously  affected  by 
unauthorized  obstruction  of  street  may 
sue  to  prevent  such  obstruction. 
143/106  (1)    (84  8.  E.  440). 


§  4456.  (§  3860.)  Injury  to  person  or  property  by  nuisance. 


stated.     149/345  (2)   (100  8.  E.  207). 
Cited.     141/163,  167   (80  8.  E.  718). 
Explosives:     Petition     here     in     action 
against    powder    companies    for    dam- 
ages   from    maintonanco    of    nuisance 


in  proximity  to  plaintiff's  land,  was 
demurrable,  where  it  appeared  that 
any  damages  to  plaintiff's  property 
was  damnum  absque  injuria.  143/465 
(85  8.  E.  .344). 
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§  4457.  (§  3861.)  What  is  a  nuisance. 


Cited.     141/163,  165  (80  8.  E.  718). 
Stated.     140/713   (1)    (79  S.  E.  850); 

149/345  (2)   (100  S.  E.  207). 
Applied.     21  App.  384,  387   (94  8.  E. 

604). 

Air:  Every  person  has  a  right  to  haVe 
the  air  diffused  over  his  premises, 
whether  located  in  the  city  or  coun- 
try, in  its  natural  state  and  free  from 
artificial  impurities;  by  air  in  its  nat- 
ural state  and  free  from  artificial  im- 
purities is  meant  pure  air  consistent 
with  the  locality  and  character  of  the 
community.  149/345  (3)  (100  8.  E. 
207). 

The  pollution  of  air,  so  far  as  rea- 
sonably necessary  to  the  enjoyment  of 
life  and  indispensable  to  the  progress 
of  society,  is  not  actionable.  149/345 
(3-b)   (100  8.  E.  207). 

Where  two  distinct  corporations, 
through  their  respective  and  separate 
manufacturing  plants,  discharge  nox- 
ious and  poisonous  gases  into  the  at- 
mosphere, which  invade  premises  of 
adjacent  premises  and  cause  an  action- 
able nuisance,  the  corporations  are  not 
jointly  liable  for  damages,  where 
there  is  no  common  design  or  concert 
of  action,  but  each  is  liable  for  its 
proportion  of  damages  only.  18  App. 
472  (1)   (89  8.  E.  593). 

Where  noxious  and  poisonous  gases 
are  discharged  into  atmosphere  by  two 
separate  and  distinct  corporations  and 
invade  premises  of  nearby  resident, 
and  so  poison  and  befoul  the  air  as 
to  cause  sickness  and  death  in  his  fam- 
ily, and  otherwise  to  injure  him,  and 
to  create  an  actionable  nuisance,  but 
where  there  is  no  common  ownership 
or  operation  of  the  fertilizer  plants 
operated  by  such  corporations,  no 
community  of  interest,  and  no  com- 
mon design,  purpose,  concert,  or  joint 
action,  suit  by  such  adjacent  resident 
against  the  two  corporations  jointly, 
for  damage  caused  by  their  respective 
acts,  can  not  be  maintained.  18  App. 
472  (2)  (89  8.  E.  593). 
Annoyance:  Owner  of  a  dwelling-house 
which  he  occupies  as  a  home  may  re- 
cover just  compensation  for  annoy- 
ance and  discomfort  occasioned  by 
the  maintenance  by  another  of  a  nui- 


sance on  adjacent  premises.     141/186, 
187  (6)   (80  8.  E.  642). 

Business:  Where  business  itself  is  legal, 
it   only   becomes   nuisance   when   con- 

.  ducted  in  illegal  manner  to  the  hurt, 
inconvenience  or  damage  of  another. 
148/152    (1)    (96  8.  E.   178). 

Charge:  Though  municipal  ordinance 
prescribed  method  and  cause  for  re- 
moval of  street  obstruction,  not  error 
to  charge  Code  definition  of  nuisance 
to  aid  in  understanding  rights  of 
parties.  15  App.  656,  657  (2)  (84 
8.  E.  151). 

Continuing  nuisance:  Petition  alleging 
that  culverts  and  embankment  had 
been  constructed  by  railroad  in  si^ch 
a  way  as  not  to  drain,  but  to  cause 
water  to  -pond  and  overflow  plaintiff's 
land,  and  that  the  gradual  filling  in 
of  the  ponds  by  soil  and  sediment 
caused  the  ponds  to  increase  in  size, 
was  held  here  to  be  for  the,  recovery 
of  damages  resulting  from  mainte- 
nance of  continuing  nuisance.  140/ 
713   (2)    (79  8.  E.  850). 

Prescription  does  not  run  in  favor 
of  maintenance  of  continuing  nui- 
sance, though  damages  can  not  be  re- 
covered further  back  than  four  years 
from  bringing  of  suit.  Id.  713,  714 
(3). 

Explosives:  Petition  here  in  action 
against  powder  companies  for  dam- 
ages from  maintenance  of  nuisance  in 
proximity  to  plaintiff's  land,  was  de- 
murrable, where  it  appeared  that  any 
damages  to  plaintiff's  property  was 
damnum  absque  injuria.  143/465  (85 
8.  E.  344). 

Fertilizer  works:  Where  A  filed  suit  to 
enjoin  B's  fertilizer  works  as  nuisance, 
and  C,  who  owned  fertilizer  factory 
alleged  by  A  also  to  constitute  nui- 
sance was  not  party  to  suit,  but  en- 
tered with  A  and  B  into  contract  in 
which  he  agreed  to  abide  by  interlocu- 
tory injunction  issued  against  B,  which 
contract  upon  application  of  A,  and 
by  consent  of  B,  by  order  of  court, 
was  made  part  of  record,  C  was  not 
party  to  the  cause,  and  was  not  bound 
by  judgment  of  record  therein,  either 
by  voluntary  contract,  by  order  of 
court,  or  by  estoppel.  149/673  (1) 
(101  8.  E.  799). 
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Ginnery:  Operation  of  cotton  ginnery  so 
as  to  force  cottonseed  into  seed-house 
by  "air  suction,"  which  method 
causes  great  quantity  of  dust  to  be 
expelled  through  cracks  of  seed-house 
and  into  dwelling-house  of  adjacent 
proprietor,  to  his  great  discomfort  and 
injury,  is  invasion  of  his  property 
rights  and  amounts  to  nuisance.  147/ 
195  (1)   (93  8.  E.  212). 

Construction  of  cotton  ginnery  with- 
out objection  from  adjacent  proprietor 
will  not  debar  such  proprietor  from 
complaining  of  nuisance  and  resultant 
injury  due  to  improper  operation  of 
ginnery.     147/195   (3)    (93  8.  E.  212). 

Petition  by  several  citizens  owning 
homes  in  main  residential  section  of 
town  to  have  defendant  enjoined  from 
erection  and  operation  of  public  gin- 
nery and  feed-crushing  mill  in  dose 
proximity  to  homes  of  respective  peti- 
tioners, alleging  that  operation  of 
plant  would  be  nuisance  and  would 
result  in  damages  to  their  respective 
dwellings,  market  value  of  each  being 
alleged,  set  forth  cause  of  action. 
149/379  (100  8.  E.  371). 
Lo88  of  proftts:  If  nuisance  interferes 
with  ingress  to  and  egress  from  a 
store,  or  deters  customers  from  resort- 
ing thereto,  and  proximately  causes  a 
loss  of  custom  in  an  established  busi- 
ness, this  will  furnish  a  basis  for  re- 
covery of  damages.  141/186  (4)  (80 
8.  E.  642). 

Loss  of  custom  did  not  furnish  basis 
for  recovery  from  defendant  who 
erected  a  dam  which  created  a  nui- 
sance by  backing  water,  from  which 
mosquitoes  were  bred,  so  that  many 
people  in  the  vicinity  were  made  sick 
and  others  moved  away.     Id.  186   (5). 

Where  an  electric  company  created 
a  reservoir  containing  stagnant  water, 
causing  sickness  and  the  removal  of 
people  from  the  vicinity,  thus  prevent- 
ing plaintiff  from  renting  his  store- 
house, and  preventing  customers  from 
patronizing  his  mill,  damages  are  not 
recoverable  for  such  failure  to  rent 
and  loss  of  profits  unless  the  injury 
was  willful.  141/172,  173  (2)  (80  8. 
E.  636). 
Malaria:  Evidence  that  person  living 
near  pond  caused  by  building  of  dam, 
and  breathing  bad  odors  and  impure 


air,  would  be  thereby  depressed  and 
rendered  more  susceptible  to  malarial 
fever  was  admissible.  19  App.  347 
(91  8.  E.  442). 

Market  valne:  Where  injury  from  nui- 
sance goes  either  to  the  market  or 
rental  value  of  the  premises,  differ- 
ence in  the  market  or  rental  value  be- 
fore the  nuisance  existed  and  such 
value  after  the  nuisance  is  created  is 
the  measure  of  damages.  141/172, 
173  (2-d)   (80  8.  E.  636). 

Where  nuisance  causes  permanent 
injury  to  land  the  ordinary  rule  is 
that  the  measure  of  damages  is  the 
depreciation  in  the  market  value; 
where  nuisance  is  not  permanent,  the 
depreciation  in  the  usable  or  rental 
value  ordinarily  furnishes  the  meas- 
ure.    141/186   (2)    (80  8.  E.  642). 

Obstmction:  Any  permanent  structure 
in  public  road  which  materially  inter- 
feres with  travel  therein  is  a  nuisance 
per  se;  it  is  immaterial  that  sufficient 
space  Is  left  on  either  side  of  ob- 
struction for  passage  of  public.  147/ 
760  (2)   (95  8.  E.  284). 

8tationing  of  wagon,  for  several 
months,  at  given  point  on  public  road, 
and  placing  peanut  roaster  and  gaso- 
line engine  in  the  road,  arranging 
fruits  and  bottled  soft  drinks  about 
the  wagon,  constitutes  a  public  nui- 
sance, though  public  road  at  such 
point  was  between  forty  and  fifty  feet 
wide,  and  though  conduct  of  owner  of 
wagon  had  not  interfered  with  use  of 
road  by  public,  and  though  citizens, 
with  exception  of  one  competitor  in 
business,  had  not  complained  of  such 
use  of  the  road.  147/760  (3)  (95  8. 
E.  284). 

Per  se:  Nuisance  per  se  is  an  act  which 
is  nuisance  at  all  times  and  under 
any  circumstances,  regardless  of  lo- 
cation or  surroundings.  143/465  (85 
8.  E.  344). 

Permanent:  Where  a  nuisance  is  per- 
manent in  its  character,  and  the  in- 
jury is  complete,  all  damages,  both 
past  and  prospective,  are  recoverable 
in  one  action.  141/172,  173  (2-c)  (80 
8.  E.  636). 

While  a  recovery  may  not  be  had 
for  prospective  damages  which  may 
result  from  the  continuance  of  a  nui- 
sance, yet,  where  the  damages  inflicted 
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by  the  nuisance  while  in  existence 
are  of  a  permanent  character,  and 
go  to  the  entire  value  of  estate  af- 
fected, recovery  may  be  had  for  the 
entire  damages  in  one  action.  Id. 
172,  173  (2-d). 
Petition:  Paragraph  of  petition,  in  ac- 
tion for  damages  from  nuisance  in 
form  of  a  reservoir  containing  stag- 
nant water,  seeking  to  recover  dam- 
ages for  loss  of  the  crops  of  plain- 
tiff's tenants  held  demurrable.  141/ 
172, 173  (2-a)  (80  8.  E.  636). 

General  allegation  that  plaintiff  is 
entitled  to  damages  caused  by  a  nui- 
sance because,  during  a  certain  pe- 
riod, he  expended  certain  sums  for 
physioiians'  services  and  medicines 
for  himself  and  family,  was  not  sub- 
ject to  a  special  demurrer  calling  for 
an  itemized  statement  of  the  claim. 
Id.  172,  174   (3). 

Petition  alleging  that  plaintiff,  on 
account  of  sickness  due  to  nuisance 
complained  of,  lost  his  pea  crop  of 
the  value  of  $40.00,  and  potato  crop 
of  the  value  of  $50.00,  held  not  sub- 
ject to  special  demurrer.  141/191 
(2-a)   (80  8.  E.  645). 

Petition,  in  action  for  damages  from 
sickness  due  to  nuisance,  need  not 
set  out  the  number  of  visits  paid  by 
a  physician,  to  authorize  recovery 
therefor.     Id.  191   (2-b). 

Allegation  that  plaintiff  lost  "ex- 
pense for  moving  $100.00"  was  not  de- 
murrable on  ground  that  the  expenses 
incurred  should  have  been  itemized 
and  that  it  was  not  the  proximate 
result  of  the  alleged  nuisance.  Id. 
191  (2-c). 

Allegation  that  plaintiff's  land  was 
permanently  decreased  in  the  market 
value  of  $10.00  per  acre,  without  stat- 
ing what  was  claimed  to  be  its  value, 
was  subject  to  special  demurrer.  Id. 
191  (2-d). 

Allegation   that   in   consequence     of 

§  4458.  (§  3862.)  Eight  of  alienee. 

Cited.  22  App.  572,  576  (96  8.  E.  570). 
Contliming  nnisance:  Error  to  charge 
law  applicable  to  action  for  damages 
arising  from  creation  of  nuisance, 
where  action  was  brought  for  recovery 
of  damages  arising  from  continuing 
nuisance  alleged  to  be  maintained  by 


sickness  to  himself  and  family  caused 
thereby,  and  their  inability  to  gather 
crops  grown  on  the  land,  plaintiff  had 
lost  such  crops  of  certain  value,  there 
being  no  other  description  of  the  crops 
thus  valued  in  bulk,  was  subject  to 
special  demurrer.     Id.     191    (2-e). 

Petition  alleging  that  plaintiff  had 
lost  part  of  his  crops  from  sickness  of 
the  croppers  brought  about  by  a  nui- 
sance was  subject  to  special  demurrer 
for  failure  to  state  the  quantity  and 
character  of  the  crops  destroyed.  141/ 
196  (1)   (80  8.  E.  648). 

Sickness:  The  owner  of  farm  lands  upon 
which  is  located  his  dwelling-house,  in 
which  he  and  his  family  reside,  may 
recover  damages  for  the  sickness  of 
himself  and  family  occasioned  by 
maintenance  of  nuisance  on  adjacent 
premises.  141/172,  173  (2-b)  (80  8.  E. 
636). 

Smoke  is  not  per  se  a  nuisance;  to  con- 
stitute a  nuisance,  it  must  be  such  as 
to  produce  either  actual,  tangible,  and 
substantial  injury  to  neighboring 
property  itself,  or  such  as  to  interfere 
sensibly  with  its  use  and  enjoyment  by 
persons  of  ordinary  sensibilities.  149/ 
345   (4)    (100  8.  E.  207). 

Use:  The  privilege  of  use  incident  to 
right  of  property  must  be  exercised 
in  unreasonable  manner,  so  as  to  in- 
flict injury  upon  another  unnecessarily. 
149/345   (3-c)    (100  8.  E.  207). 

Everyone  has  right  to  use  property 
as  he  sees  fit,  provided  that  in  so 
doing  he  does  not  invade  rights  of 
others  unreasonably,  judged  by  ordi- 
nary standards  of  life  and  according 
to  notions  of  reasonable  men;  right  to 
use  one's  property  as  he  pleases  im- 
plies like  right  in  every  other  person, 
and  it  is  qualified  by  the  doctrine  that 
the  use  in  the  first  instance  must  be  a 
reasonable  one;  the  maxim  is  sic  utere 
tuo  ut  alienum  non  laedas.  149/345 
(3-d)    (100  8.  E.  207). 


alienee  of  one  creating  the   nuisance. 
140/713,  714   (3.a)    (79  8.  E.  850). 

Charge  restricting  finding  of  dam- 
ages solely  to  elements  resulting  from 
increased  overflow  of  water  caused  by 
railroad  embankment  and  culverts 
within    a   period   of   four   years   prior 
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to   filing   of   suit   was    erroneous.    Id. 
713,  714   (3-b). 

In  such  case  the  jury  may,  if  evi- 
dence authorizes  it,  find  whatever 
damages  plaintiff  has  sustained  from 
maintenance  within  four-year  period, 
whether  it  be  from  increased  over^ 
flow  or  otherwise.  Id.  713,  714  (3-c). 
Notice  must  be  given  the  alienee  to 
abate  the  nuisance,  before  action  can 
be  maintained.  140/713,  714  (3-d) 
(79  S.  E.  850). 

§  4459.  (§  3863.)  Injunction. 

Building:  Generally  equity  will  not  en- 
join construction  of  building  not  in 
itself  a  nuisance,  but  person  erecting 
building  will  proceed  at  his  peril, 
whole  subject  being  for  jury  on  the 
trial.     148/152    (1)    (96   S.   E.   178). 

Orematory:  Under  evidence  here  to  en- 
join erection  of  crematory  by  munic- 
ipal corporation,  for  consumption  of 
garbage,  that  hauling  of  garbage  by 
the  residences  of  petitioners  would 
cause  flies  and  noxious  fumes  and 
poisonous  gases  to  endanger  health  of 
petitioners  and  that  there  were  other 
available  vacant  lots  in  more  remote 
section,  away  from  heart  of  city  and 
residential  section  thereof,  verdict  en- 
joining erection  of  crematory  was  au- 
thorized.    148/152   (2)    (96  S.  E.  178). 

Damages:  Testimony  of  witness  that 
fact  that  defendant  lived  near  his 
property  depreciated  value  of  such 
property  was  irrelevant  in  proceeding 
in  name  of  State  to  abate  lewd  house 
as  public  nuisance.  145/398  (3)  (89 
S.  E.  332). 

Discretion:  The  injuries  may  be  balanc- 
ed and  the  discretion  of  the  chancellor 
exercised  in  the  grant  or  refusal  of 
an  interlocutory  injunction  with  re- 
spect to  nuisances.  149/345  (5-d) 
(100  S.  E.  207). 

Evidence:  Statements  in  evidence  in- 
terposed by  defendant  in  interlocu- 
tory hearing  that  land,  title  to  which 
was  in  dispute,  was  part  of  estate  of 
affiant's  father,  that  plaintiff's  land 
did  not  extend  to  water,  and  that  it 
was  owned  by  affiant's  father  and 
reserved  by  him,  were  not  admissible 
in  evidence  in  action  to  enjoin  de- 
fendant from  polluting  stream.  141/ 
790   (2)    (82  S.  E.  241). 


Although  defendant's  dam  and  res- 
ervoir constituted  nuisance  from  which 
plaintiffs  suffered  damage,  no  liabil- 
ity on  part  of  defendant  was  shown, 
where  dam  and  reservoir  were  con- 
structed by  predecessor  in  title  of  de- 
fendant and  were  not  changed  by  de- 
fendant, and  there  was  no  showing 
of  any  negligent  act  of  defendant  or 
of  any  damage  to  plaintiffs  after  notice 
to  defendant  to  abate  nuisance.  24 
App.  664   (101  S.  E.  813). 


Garbage:  Although  municipal  author- 
ities may  have  plenary  power  in  mat- 
ter of  collection  and  disposition  of 
garbage,  yet  they  can  not  lawfully 
create,  in  connection  therewith,  nui- 
sance dangerous  to  health  or  life. 
145/511  (89  S.  E.  484);  20  App.  718 
(1)    (93  S.  E.  229). 

General  reputation  for  lewdness  of 
woman  charged  with  maintaining 
lewd  house,  aS  well  as  general  repu- 
tation of  house  as  place  of  lewdness, 
is  competent  evidence.  145/398  (2) 
(89  8.  E.  332). 

Ginnery:  If  injury  caused  to  adjacent 
property  by  operation  of  cotton  gin- 
nery be  continuing  so  as  to  cause  con- 
stantly recurring  grievance,  injunction 
is  available  remedy.  147/195  (2)  (93 
S.  E.  212). 

Construction  of  cotton  ginnery  with- 
out objection  from  adjacent  proprietor 
will  not  debar  such  proprietor  from 
complaining  of  nuisance  and  resultant 
injury  due  to  improper  operation  of 
ginnery.     147/195   (3)    (93  8.  E.  212). 

Lewd  house:  Judge,  in  proceeding  to 
abate  lewd  house  as  a  public  nuisance, 
was  without  authority  to  order  such 
house  closed.  145/398  (4)  (89  8.  E. 
332). 

Multiplicity  of  suits:  Jurisdiction  of 
equity  to  restrain  nuisances  is  in  aid 
of  the  legal  right  when  the  legal 
right  is  inadequate,  and  to  prevent  a 
multiplicity  of  suits;  in  cases  of  nui- 
sances the  foundation  for  the  interfer- 
ence of  equity  rests  in  the  necessity 
of  preventing  irreparable  injury  and 
multiplicity  of  suits,  and  there  is  in 
principle  no  distinction  between  any 
of    the    cases,    whether    it    be    smoke. 
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smell,  Boise,  or  gas.     149/345  (5)   (100 
S.  E.  207). 

Obetmctions:  Where  one  gives  notice  of 
intention  to  close  private  way,  but 
has  not  actually  obstructed  same,  stat- 
utory remedies  for  removing  obstruc- 
tions do  not  apply;  in  proper  case  in- 
junction may  issue  to  prevent  threat- 
ened injury.  147/34  (92  8.  E.  521), 
633  (1)   (95  8.  E.  232). 

If  threatened  obstruction  of  private 
way  would  constitute  continuing  nui- 
sance, proper  case  for  equitable  inter- 
ference is  made.  147/633  (1)  (95  8. 
E.  232). 

Public  nuisance:  Where  the  evidence  is 
sufficient  to  authorize  a  finding  that 
the  act  complained  of  was  a  public 
nuisance  on  the  public  highway,  it 
was  not  an  abuse  of  the  court's  dis- 
cretion to  grant  an  interlocutory  in- 
junction.    141/499   (81  8.  E.  201). 

Court  of  equity  has  jurisdiction,  at 
instance  of  solicitor-general,  to  re- 
strain by  injunction  continuance  of 
.public  nuisance.  147/760  (1)  (95  8. 
E.  284). 


Sanitarium:  Where,  in  suit  to  wholly  en- 
join operation  of  sanitarium  for  col- 
ored people  as  being  nuisance  per  se, 
and  to  prevent  its  maintenance  and 
operation  in  such  manner  as  to  con- 
stitute nuisance,  it  appears  that  as 
to  latter  relief  petitioner  had  no  ade- 
quate and  complete  remedy  at  law, 
he  had  right  to  invoke  aid  of  court 
of  equity.  148/575,  576  (1)  (97  8. 
E.  521). 

Smoke:  In  suit  to  enjoin  continuance  of 
nuisance  created  by  smoke  alone, 
plaintiff  can  not  be  denied  injuctive  re- 
lief, his  case  being  otherwise  made  out, 
because  it  would  injure  defendant  or 
the  public  to  grant  it;'  in  such  case 
chancellor  has  no  discretion  at  final 
trial.  149/345  (5-c)  (100  8.  E.  207). 
Where  in  suit  to  restrain  defendant 
laundry  company  from  using  soft  coal 
the  evidence  in  the  record  is  such  as 
to  authorize  finding  by  jury  that  use 
of  coke  was  at  once  convenient  and 
practicable,  direction  of  verdict  for 
defendant  is  error.  149/345  (6)  (100 
8.  E.  207). 


SECTION  4. 
Of  Indirect  Injuries  to  the  Person. 
§  4469.  (§  3873.)  Procurer  of  wrong  is  joint  wrong-doer. 


Conspiracy  is  not  gravaman  of  charge, 
in  action  on  the  case  for  conspiracy, 
but  may  be  both  pleaded  and  proved 
as  aggravating  the  wrong  of  which 
plaintiff  complains,  enabling  him  to 
recover  in  one  action  against  all  as 
joint  tort-feasors.  149/67  (1)  (99  8. 
E.  123);  23  App.  736  (1)  (99  8.  E. 
393). 

Petition  alleging  that  three  named 
persons,  at  time  stated,  entered  into 
conspiracy  to  wrongfully  withhold 
from  plaintiff  certain  securities  and  to 
convert  same  to  joint  use  and  benefit 
of  said  person,  that  defendants  in 
furtherance  of  the  conspiracy  with- 
held such  securities  from  plaintiff  and 
on  day  named  did  convert  same  to 
their  own  joint  use  and  benefit,  to  the 
loss  and  injury  of  plaintiff  in  sum 
alleged  as  actual  value  of  securities 
on  date  of  conversion,  sufficiently  set 


forth  conspiracy  as  against  general 
demurrer;  nor  was  petition  subject  to 
special  demurrer  on  ground  that  it 
lacked  sufficient  facts  or  overt  acts  to 
support  charge  of  conspiracy.  149/ 
67  (2)  (99  8.  E.  123);  23  App.  736, 
737  (2)  (99  8.  E.  393). 
Servant:  Petition  in  action  against 
chair  company  for  damages  alleging 
that  a  sprinkler  company  had  a  con- 
tract with  defendant  to  install  sprink- 
ler system,  and  employed  plaintiff  to 
perform  mechanical  labor  of  installing 
this  system  agreeing  to  pay  him  $2  a 
day  for  his  time  and  labor,  and  that, 
with  knowledge  of  this,  president  of 
chair  company,  acting  with  authority 
for  the  chair  company,  after  plaintiff 
had  worked  part  of  a  day,  tortuously 
forbade  his  working  or  coming  on  the 
premises,  and  had  the  sprinkler  com- 
pany  discharge    him,   to    his   loss   and 
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damage,  for  which  he  sued,  set  forth 
a  cause  of  action.    22   App.   307    (1) 
(95  8.  E.  997). 
Trespass:   Person  who  attempts  to  con- 
vey right  to  use  timber  for  turpentine 


purposes  on  another's  land  may  be 
sued  as  joint  trespasser  with  person 
who  enters  on  land  under  such  at- 
tempted conveyance.  14  App.  153  (2) 
(80  S.  E.  664). 


CHAPTER  3. 
Of  Injuries  to  Property. 


ARTICLE  1. 
To  Real  Estate. 
§  4470.  (§  3874.)  Interfering  witti  enjoyment  of. 


Avoid  consequences:  Whenever  right  to 
enjoy  one's  property  to  its  fullest  ex- 
tent is  invaded,  and  injury  arises 
therefrom,  he  may  recover  any  dam- 
ages sustained  by  reason  of  such  in- 
vasion, nor  is  he  bound  to  do  any- 
thing to  avoid  consequences  thereof. 
146/250  (3)   (91  S.  E.  63). 

Blasting:  Petition  here  construed  and 
held  to  be  for  damages  caused  by 
blasting  defendant's  quarry,  causing 
stones  to  fall  on  adjacent  lands  of 
plaintiff,  injuring  his  buildings  and 
other  property  thereon,  and  not  for 
damages  arising  from  negligence  in 
doing  the  work.  140/632  (1)  (79  S. 
E.  543). 

Where  grant  to  land  authorized 
grantee  to  do  blasting  thereon,  mere 
fact  that  stones  fell  upon  the  grant- 
or's adjacent  land  and  injured  his 
property  would  not  render  grantee 
liable  in  trespass  for  the  injury.  Id. 
632  (2),  distinguishing  99/110  (24  8. 
E.  969). 

Charge  that  if  grantee  was  guilty  of 
any   tort    or   violation    of    duty    after 


conveyance,  causing  injury,  it  would 
be  liable  therefor,  but  not  because  of 
its  agreement  with  the  grantor  on  the 
theory  of  merger,  was  proper.  143/ 
206,  207  (4)   (84  8.  E.  451). 

Damages:  Court  should  have  instructed 
that  damages  recoverable  could  not 
exceed  value  of  land.  143/206,  207 
(5)    (84  8.  E.  451). 

Evidence  in  suit  against  church  trus- 
tees for  trespass  on  land  adjoining 
church  property  was  insufficient  to 
show  perfect  title  from  State  to  plain- 
tiff where  deed  on  which  she  relied, 
while  giving  her  reversionary  inter- 
est, showed  on  its  face  that  land  had 
previously  been  conveyed  to  church 
by  deed  not  introduced,  and  not  shown 
to  contain  any  reversionary  clause. 
141/528  (81  8.  E.  442). 

Overflowing  of  land:  Evidence  here  did 
not  authorize  recovery  of  damages  on 
account  of  flooding  of  plaintiff's  farm, 
alleged  to  have  been  caused  by  water 
from  defendant's  dams.  20  App.  780 
(93  8.  E.  521). 


§  4471.  (§  3875.)  Right  of  possession. 


Prior  possession:  Charge  relative  to 
prior  possession,  which  would  entitle 
plaintiff  to  recover  unless  defendant 
could  show  injury  under  some  superior 

§  4472.  (§  3876.)  Bare  possession. 

Title:  Where  plaintiff  in  action  for  dam- 
age to  realty  from  setting  of  fire  to 
timber  sued  as  owner  of  property,  and 


right,,  was  proper  in  view  of  this  sec- 
tion and  section  5586.  144/210  (1) 
(87  8.  E.  7). 


evidence  showed  that  he  was  in  pos- 
session of  land  under  bond  for  title 
from  one  who  was  holder  of  legal  title. 
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it  was  error  for  court  to  refuse  to 
charge  that  if  jury  believed  plaintiff 
was  in  possession  but  did  not  own  legal 
title,  he  could  not  recover  more  than 
such  an  amount  as  would  represent  his 

§  4473.  (§  3877.)  Bare  title. 

Heirs:  Where,  in  action  for  trespass, 
plaintiff  claimed  title  as  heirs,  burden 

§  4475.  (§  3879.)  Watercourses. 

Crops:  Petition  in  action  to  recover 
damages  because  of  obstruction  of  a 
stream  which  alleges  that  value  of 
crop  of  corn  destroyed  "to  petitioner" 
was  $100,  and  that  the  land  was  dam- 
aged to  the  value  "to  the  petitioner'* 
of  $200,  in  manner  described  suffi- 
ciently set  forth  the  damages  sued  for 
to  withstand  general  demurrer.  21 
App.  275   (2)    (94  S.  E.  315). 

Petition  alleging  that  intestate  cut 
ditch  through  his  land,  changing  chan- 
nel of  certain  creek  which  also  ran 
through  plaintiff's  land,  that  intestate 
continued  to  divert  the  waters  until 
certain  time,  when  he  negligently  al- 
lowed ditch  to  become  obstructed,  caus- 
ing backwater  on  lands  of  petitioner 
and  causing  natural  channel  to  fill  up 
with  debris,  thereby  causing  waters  to 
flow  in  various  directions  over  petition- 
er's lands  and  to  accumulate  and  stand 
in  ponds  and  render  the  land  incapable 
of  use  for  any  purpose,  thereby  caus- 
ing petitioner  loss  of  all  crops  for  cer- 
tain years,  to  his  injury  the  sum  of  a 
stated  amount  was  not  demurrable  on 
ground  that  mere  conclusion  was  stat- 
ed therein.    23  App.  732  (99  8.  E.  310). 

Diverting  stream:  Special  damages 
flowing  to  plaintiffs  on  account  of  di- 
version of  water  are  recoverable. 
147/436  (1-b)   (94  S.  E.  542). 

Freehold:  Where  petition  alleged  per- 
manent injury  to  freehold  of  plaintiff, 
for  which  damages  were  sought,  court 
did  not  err  in  overruling  general  de- 
murrer. 21  App.  547  (1)  (94  S.  E. 
846). 

Measure  of  damages:  Where  water  is 
wrongfully  diverted  causing  overflow 
damages  may  be  allowed  for  diminu- 
tion in  market  value  caused  by  per- 
manent condition,  though  some  of  the 


interest,  and  burden  would  be  on  him 
to  show  by  preponderance  of  evidence 
what  his  interest  was.  18  App.  421 
(89  8.  E.  491). 


was  on  mother  to  show  that  he  was 
such  heir.     143/671  (1)  (85  8.  E.  870). 


overflow  may  be  temporary.  143/206, 
208  (6)   (84  8.  E.  451). 

Charge  here  erroneous  where  it  re- 
ferred to  permanent  damages,  tem- 
porary damages,  and  rent  as  if  rent 
were  something  distinct  from  tempo- 
rary damages.     Id.  206,  208   (7). 

Paragraph  of  petition  in  action  for 
damages  caused  by  obstruction  of 
stream  which  sets  forth  probable  con- 
sequences to  follow  in  the  future 
from  continued  maintenance  of  ob- 
struction complained  of  was  demur- 
rable. 21  App.  275  <3)  (94  8.  E. 
315). 

Mill  prlYileges:  Deed  here  conveying 
land  to  middle  of  original  stream  en- 
titled grantee  to  reasonable  use  of  the 
water  in  the  millpond  adjacent  to  the 
land,  and  upon  which  was  located 
grantee's  power  plant,  provided  such 
use  did  not  materially  interfere  with 
the  mill  privileges  conferred  in  parti- 
tion with  a  lower  riparian  owner, 
where  such  owner  and  such  grantee 
claimed  title  from  a  common  source. 
141/202   (a)   (80  8.  E.  785). 

Overflowing  land:  Deed  here  released 
defendant  from  damages  from  proper 
and  non-negligent  construction,  main- 
tenance, and  operation  of  dam,  but  did 
not  release  him  from  damages  from 
negligent  construction  and  mainte- 
nance thereof.  144/130  (3)  (86  S.  E. 
322). 

Under  pleadings  and  proof  here  in 
action  for  damages  due  to  backing 
water  on  plaintiff's  land,  verdict  for 
$400  was  unauthorized.  144/232  (86 
8.  E.  1093). 

Where  owner  of  land  traversed  by 
creek  sells  part  of  land  to  municipal- 
ity, and  incorporates  in  deed  covenant 
that  grantee  shall  have  right  to  take 
water   from   stream   for   use   in   opera - 
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tion  of  its  waterworks,  and  owner 
subsequently  conveys  remainder  of 
tract  to  another,  municipality  has  no 
legal  right  to  so  construct  dam  on  its 
land  as  to  cause  back-water  to  fill  up 
channel  of  creek  and  tributary  ditches 
on  land  of  upper  proprietor,  thereby 
rendering  his  land  wet  and  unfit  for 
cultivation.  146/250  (1)  (91  8.  E. 
63). 

Owner  of  land  is  entitled  to  free 
and  exclusive  enjoyment  of  all  water 
courses,  not  navigable,  flowing  over 
his  land,  and  obstruction  of  such 
water  course  by  lower  proprietor,  so  as 
to  cause  water  to  overflow  or  injure 
land  of  upper  owner,  or  any  right 
appurtenant  thereto,  is  trespass  upon 
his  property.  146/250  (2)  (W  8.  B. 
63). 

Cause  of  action  is  sufficiently  set 
forth  to  withstand  general  demurrer, 
where  one  seeking  to  recover  dam- 
ages because  of  obstruction  occurring 
on  land  of  another  in  stream  flowing 
through  his  own  land  and  across  land 
of  other  person,  which  resulted  from 
natural  causes,  where  plaintiff  alleges 
that  defendant  failed  and  refused, 
after  notice  of  obstruction,  not  only 
to  remove  it  himself,  but  to  permit 
plaintiff  to  remove  it  at  his  own  ex- 
pense, and  that  following  a  **  heavy 
rain"  water  of  the  stream  was  im- 
peded by  the  obstruction  and  over- 
flowed his  lands,  destroying  crop 
thereon  and  injuring  lands  them- 
selves. 21  App.  275  (1)  (94  8.  E. 
315). 
Pollution:  Where  question  at  issue  was 
whether  pollution  of  stream  of  water 
was  permanent,  proof  that  horse  be- 
longing to  plaintiff  drank  water 
therefrom  on  plaintiff's  premises  some 
time  after  institution  of  suit,  and  in 
consequence  soon  thereafter  died,  was 
relevant,  as  tending  to  show  continu- 
ing nature  of  injury.  21  App.  547, 
549  (4)   (94  8.  E.  846). 

Where  no  recovery  was  sought  for 
value  of  horse  in  action  based  on 
pollution  of  stream,  evidence  that 
horse  belonging  to  plaintiff  drank 
water  from  stream  on  plaintiff's  prem- 
ises and  soon  thereafter  died  was  ad- 
missible to  sustain  contention  that 
polluted  water  was  injurious  to  animal 


life  and  would  prevent  use  of  stream 
in  supplying  water  to  hogs,  cattle,  and 
other  animals  raised  or  pastured  on 
lands  of  plaintiff.  21  App.  547,  549 
(4)   (94  8.  E.  846). 

Court  did  not  err,  in  action  against 
chemical  company  based  on  pollution 
of  stream  of  water,  in  rejecting  testi- 
mony from  president  of  defendant 
company  that  since  construction  and 
operation  of  fertilizer  plant  alleged  to 
have  caused  the  damage  sued  for,  the 
market  value  of  plaintiff's  land  had 
been  enhanced.  21  App.  547,  551  (6) 
(94  8.  E.  846). 

Where  plaintiff  sued  for  injuries  to 
her  entire  tract  of  land,  caused  by 
poisonous  chemicals  from  a  fertilizer 
plant  deposited  in  stream  which  ran 
through  her  land,  it  was  not  error  to 
exclude  evidence  as  to  relative  value 
of  swamp  land  actually  touched  and 
affected  by  the  polluted  water,  and 
high  lands  which  constituted  the  re- 
mainder of  plaintiff's  farm.  21  App. 
547,  552   (7)    (94  8.  E.  846). 

Instruction  to  jury  in  action  for  in- 
juries caused  by  pollution  of  stream 
that  plaintiff  claims  and  alleges  that 
defendant  company  has  permanently 
damaged  her  by  lessening  or  destroy- 
ing the  market  value  of  her  land,  be- 
cause of  the  poisoning  and  contami- 
nating or  polluting  of  water  in  said 
stream  and  in  her  well  of  water  and 
fish-pond,  was  not  error.  21  App.  547,. 
553   (9)   (94  8.  E.  846). 

Where,  in  action  for  injuries  to  tract 
of  land  caused  by  poisonous  chemicals- 
deposited  in  stream  by  fertilizer 
plant,  court  properly  charged  that 
measure  of  damages  was  difference  be- 
tween market  value  of  land  prior  to 
erection  and  operation  of  the  plant 
and  market  value  after  erection  and 
operation  of  plant,  it  was  not  error  ta 
charge  that  plaintiff  claimed  and  al- 
leged that  condition  produced  by  de- 
fendant "has  thereby  lessened  or  ab- 
solutely destroyed  the  market  value 
of  plaintiff's  premises  and  entire 
lands."  21  App.  547,  554  (10)  (94 
8.  E.  846). 

There  was  no  such  harmful  error  in 
instruction,  in  action  for  injuries  to 
plaintiff's  land  caused  by  fertilizer 
plant    depositing    poisonous    ehemieala 
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in  stream  running  through  such  land, 
that  ''defendant  denies  this  and  al- 
leges that  plaintiff  has  not  been  dam- 
aged at  all,  or  in  a  very  small 
amount,"  as  to  require  a  reversal,  in 
light  of  undisputed  evidence  as  to 
certain  elements  of  damage,  such  as 
destruction  of  fertility  of  adjacent 
land,  of  fencing,  and  of  trees  and 
other  vegetation,  and  loss  of  certain 
live  stock,  caused  by  the  poisoned 
water.  21  App.  547,  555  (11)  (94  8. 
E.  846). 
Biparlan  owner  is  one  having  land 
bounded  on  a  stream  of  water,  as 
such  owner  having  a  qualified  prop- 
erty in  the  soil  to  the  thread  of  the 
stream.  141/202,  207  (80  8.  E.  785). 
Charge  that  where  non-navigable 
stream  flows  upon,  through,  and  over 
the  land  of  several  persons,  all  of 
whom  own  land  adjacent  thereto,  they 
all   have   equal  rights  in   and   to   the 


waters  which  flow  or  are  contained  in 
said  stream,  to  such  a  stream,  was  not 
error.  21  App.  547,  555  (12)  (94  8. 
E.  846). 

Biparlan  rights  are  such  as  grow  out 
of  the  ownership  of  the  banks  of 
streams,  and  not  out  of  the  owner- 
ship of  the  bed  of  the  stream.  141/ 
202,  207  (80  8.  E.  785). 

Stream:  Where  there  was  some  testi- 
mony disclosing  that  there  was  a 
stream  with  well  defined  banks,  be- 
tween which  waters  flowed  during  a 
considerable  portion  of  each  year, 
court  did  not  inaccurately  refer  to  the 
body  of  water  as  a  "stream."  21 
App.  547,  557   (12)    (94  8.  E.   846). 

Use:  Ordinarily  riparian  proprietors 
may  use  the  water  for  any  purpose  to 
which  it  can  be  beneficially  applied, 
without  material  injury  to  the  rights 
of  others.  141/202,  206  (80  8.  E. 
785). 


§  4478.  (§  3882.)  Right  of  way,  etc. 

Damages:  Difference  in  market  value 
of  property  with  private  way  closed 
and  with  it  opened  measure  of  dam- 
ages.    140/52  (2)   (78  8.  E.  465). 

Eyidence  to  show  market  value  of  prop- 
erty before  and  after  way  was  closed 
competent.     140/52  (3)   (78  8.  E.  465). 

Obstruction:  Where  common  lessor  let 
two  buildings,  with  alley  between,  to 
two  tenants,  with  right  in  each  to  use 
alley  for  ingress  and  egress  only,  and 
one  tenant  transacted  business  of  re- 
pairing vehicles  in  rear  of  his  build- 
ing,   to    which    place    access    was    ob- 

§  4479.  (§  3883.)  Slander  of  title. 

Pleading:  Plaintiff  must  allege  .and  prove 
uttering  and  publishing  of  slanderous 
words,  that  they  were  false,  that  they 
were  malicious,  that  he  sustains  8x>ecial 


tained  by  means  of  alley,  and  other 
tenant  loaded  and  unloaded  its  express 
packages  from  side  door  opening  on 
alley,  petition  by  former  tenant 
against  latter,  to  recover  damages  for 
"Improper  obstruction"  of  alley  by 
loading  and  unloading  wagons,  does 
not  set  forth  cause  of  action,  in  ab- 
sence of  specific  allegations  that  de- 
fendant used  and  unreasonably  ob- 
structed alley  for  unreasonable  time, 
to  plaintiff's  injury.  146/173  (1)  (91 
8.  E.  24). 


damage  thereby,  and  that  he  possessed 
estate  in  property  slandered.  147/151 
(93  8.  E.  82). 


§  4480.  (§  3884.)  Damage  for  continuous  trespass. 


Pleading:  Where  allegations  in  petition 
are  sufficient  to  set  out  continuing 
trespass,  sustaining  of  general  demur- 


rer constitutes  error. 
8.  E.  860). 


146/123  (2)   (90 
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ARTICLE  2. 
Of  Injuries  to  Personalty  Generally. 


^  4482.  (§  3886.)  Mere  possession. 

Administrator:  Where  administrator 
lent  money  to  estate  represented  by 
him,  and  certificate  of  stock  was  de- 
livered to  him  as  collateral  security 
for  note  given  for  loan,  and  pledgor 
afterwards  borrowed  certificate  to  use 
as  collateral  security  for  another  loan, 
agreeing  to  return  it  after  that  pur- 
pose had  been  served,  and  he  refused 
to  return  it  on  demand  as  agreed,  ad- 
ministrator could  maintain  bail-trover 
for  recovery  of  certificate.  20  App. 
674  (2)    (93  8.  E.  518). 

Nonsuit:  Where  there  was  proof  of  pos- 
session by  plaintiff  and  of  interference 


therewith  by  defendants,  who  had  not 
been  deprived  wrongfully  of  property 
in  dispute,  and  were  not  true  owners 
thereof,  court  erred  in  awarding  non- 
suit. 19  App.  452  (2)  (91  8.  E.  910). 
Title:  Where  plaintiff's  testimony  dis- 
closed that  she  was  in  fact  in  posses- 
sion of  property  after  death  of  her 
husband,  she  was  entitled  to  maintain 
her  action  for  any  interference  with 
such  possession  except  as  against  true 
owner  or  person  wrongfully  deprived 
of  possession.  19  App.  452  (1)  (91 
8.   E.    910). 


§  4483.  (§  3887.)  Trover. 

OenerAl  Note  on  Ttover. 


Agent  who  takes  aiiother's  property  for 
his  principal  without  owner's  consent 
is  guilty  of  conversion,  though  he  acts 
in  good  faith,  ignorant  of  true  own- 
er's title.  15  App.  747  (5)  (84  8.  E. 
155). 

Where  evidence  in  trover  suit 
shows  that  defendant  was  in  posses- 
sion of  property  in  controversy  as 
agent  of  another,  transferee  of  such 
other  could  therefore  maintain  action 
to  recover  its  possession  against  agent 
refusing  to  surrender.  147/379  (3) 
(94  8.  E.  561). 

Whoever  meddles  with  another's 
])roperty,  whether  as  principal  or 
agent,  does  so  at  his  peril,  and  it 
makes  no  difference  that  he  acts  in 
good  faith,  nor,  in  case  of  agent,  that 
he  delivers  property  to  his  principal 
before  receiving  notice  of  claim  of 
owner.  22  App.  471,  472  (1-b)  (96  8. 
E.   341). 

If  agent  takes  property  of  another 
without  his  consent  and  delivers  it  to 
the  principal,  it  is  a  conversion,  and 
trover  will  lie  for  recovery  of  prop- 
erty or  for  damages,  as  plaintiff  may 
elect.  22  App.  471,  472  (1-b)  (96  8. 
E.  341). 

Agent,  who  for  and  in  behalf  of  his 
principal  takes  property  of  another 
without  latter 's  consent,  is  as  to  him 


guilty  of  conversion,  although,  being 
ignorant  of  true  owner's  title,  agent 
may  have  acted  in  perfect  good  faith; 
such  agent  may  be  sued  in  trover  for 
the  property,  even  after  delivery  to 
principal.  22  App.  471,  472  (1-c)  (96 
8.  E.  341). 

Amount:  General  rule  that  plaintiff  can 
not  recover  amount  larger  than  he  is 
using  for,  as  shown  by  his  pleadings, 
is  applicable  in  trover  proceedings. 
20  App.  143  (1)   (92  8.  E.  775). 

Answer:  In  trover,  amendment  to  an- 
swer alleging  certain  wrongful  acts  of 
former  owner  of  shares  of  stock  alleged 
to  have  been  transferred,  but  not 
showing  cause  of  action  against  plain- 
tiff or  any  defense  to  his  demand,  was 
properly  stricken.  147/479  (1-a)  (94 
8.  E.  561). 

Automobile:  Trover  can  not  be  main- 
tained against  sheriff  by  owner  of 
automobile  seized  while  conveying  in- 
toxicating liquors  on  public  road  or 
private  way,  while  it  is  being  lawfully 
held  by  sheriff  in  his  official  character 
as  an  arresting  officer,  pending  con- 
demnation proceedings  or  subsequent- 
ly to  judgment  of  court  and  pending 
sale.  23  App.  484  (1)  (98  8.  E.  505). 
Where  defendant  sheriff  had  right 
of  possession  of  automobile  seized 
while    conveying    intoxicating    liquors 
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contrary  to  law,  trover  by  the  owner 
would  not  lie,  as  gist  of  action  of 
trover  is  injury  to  right  of  possession. 
23  App.  484,  485  (2)  (98  8.  E.  505). 
Bailee  may  sue  for  property  taken  from 
his  possession  without  warrant  of  law. 
144/91  (86  S.  E.  224). 

Nonsuit  properly  awarded  in  action 
of  trover  for  automobile  retained  by 
defendant  for  purpose  of  asserting  his 
lieu  as  a  mechanic,  where  plaintiff 
denied  that  entire  charge  made  by  de- 
fendant was  correct,  but  admitted  that 
he  had  authorized  certain  part  of  the 
work  to  be  done,  which  was  of  stated 
value,  and  that  he  had  not  paid  or 
offered  to  pay  this  amount  before  in- 
stituting suit,  and  thus  discharged  lien 
of  defendant  for  amount  confessedly 
due.     21  App.  94  (94  8.  E.  75). 

Bailee,  in  action  against  him  by 
bailor  to  recover  property  deposited 
with  him,  may  set  up  as  defense  that 
property  was  taken  from  him  upon 
legal  process  fair  on  its  face,  pro- 
vided that  bailee  did  not  fail  in  any 
duty  properly  owing  the  bailor  and 
that  bailor,  if  not  party  to  that  pro- 
ceeding, had  been  given  full  and  am- 
ple notice  thereof.  23  App.  307  (1) 
(98  8.  E.  228). 

Where  sawmill  and  fixtures  had  been 
hired  by  plaintiff  to  defendant  for 
indefinite  period,  before  plaintiff  can 
recover  in  action  of  trover,  demand 
and  refusal  must  be  shown.  19  App. 
476  (4)   (91  S.  E.  909). 

Where  bailee  shows  that  suit  for 
property  had  been  instituted  by  a  third 
person  and  that  he  promptly  notified 
bailor  thereof  and  was  proceeding  to 
defend  right  and  claim  of  bailor,  fact 
that  he  then  proceeded,  with  knowl- 
edge of  bailor,  to  surrender  property 
to  levying  officer,  in  accordance  with 
one  of  his  options  under  the  law  in 
such  cases,  did  not  amount  to  conver- 
sion such  as  would  render  him  liable 
in  action  of  trover,  but  supported 
finding  in  bailee's  favor  that  he  had 
exercised  degree  of  ordinary  diligence 
required  of  him.  23  App.  307  (1)  (98 
8.  E.  228). 
Bankrupt:  Discharge  in  bankruptcy  is 
not  a  defense  to  an  action  of  trover, 
brought  by  a  seller  against  the  bank- 
rupt to  recover  personal  property  sold 


to  the  bankrupt  under  a  contract  re- 
taining title  until  payment,  where  the 
purchaser  has  retained  possession 
after  such  discharge.  141/313  (1)  (80 
8.  E.  993). 

This  is  true  although  plaintiff  may 
at  the  trial  exercise  his  statutory 
privilege  of  electing  to  take  a  money 
verdict.  Id.  313  (2). 
Burden  of  proof  is  on  plaintiff  to  prove 
not  only  title  but  also  right  of  pos- 
session where  he  has  by  contract  sur- 
rendered possession  to  another.  13 
App.  759  (79  8.  E.  927). 
Carrier:  Where  carrier  agreed  to  for- 
ward package  to  certain  point,  but 
sent  it  elsewhere  and  delivered  it  to 
transfer  company  which  claimed  stor- 
age charges  and  subsequently  deliver- 
ed it  to  carrier  for  delivery  to  owner 
on  payment  of  such  charges,  owner 
could  maintain  trover  against  carrier 
upon  refusal  to  deliver  package  with- 
out payment  of  such  charges.  141/708 
(1)   (81  8.  E.  1114). 

Where  inferior  animals  are  substi- 
tuted during  transportation  for  those 
shipped  conversion  by  carrier  may  be 
presumed.  14  App.  767  (2)  (82  8.  E. 
465). 

Question  whether  carrier's  explana 
tion  was  sufficient  to  negative  wrong- 
ful conversion  and  gross  or  wanton 
negligence  on  its  part  was  for  jury. 
Id. 

Where  goods  shipped  to  shipper's 
order  are  delivered  by  carrier  to  an- 
other without  production  of  bill  of 
lading,  delivery  is  at  carrier's  risk 
and  may  subject  carrier  to  suit  in 
trover.  15  App.  142  (2-c)  (82  8.  E. 
784). 

Where  it  appeared  that  freight  had 
not  been  paid,  error  to  give  charge 
authorizing  jury  to  find  for  plaintiff 
freight  charged  in  addition  to  value 
of  goods  shipped.     Id.  142,  143   (9). 

Instructions  here  on  mitigation  of 
damages  were  not  objectionable.  Id. 
142,   143    (10). 

Instruction  authorizing  jury  to  find 
for  plaintiff  for  damages  done  to 
goods  after  conversion  was  erroneous. 
Id.  142,  143   (11). 

Charge,  "If  you  find  for  the  plaintiff, 
your  verdict  will  be,  'We,  the  jury, 
find  in  favor  of  the  plaintiff'  so  many 
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dollars  and  cents,  and  so  much  hire/' 
was  erroneously  given.  14  App.  5  (2) 
(80  S.  E.  21). 
Chattel  mortgage  will  not  support  tro- 
ver. 17  App.  666  (1)  (87  S.  E.  1100). 
Instrument  providing  that  if  de- 
scribed debts  should  be  paid  at  ma- 
turity, "then  this  deed  or  bill  of  sale 
to  be  void,"  being  in  legal  effect 
chattel  mortgage,  was  not  adequate  to 
support  trover.  Id.  666,  667  (3). 
Conditional  sale:  Plaintiff  was  not  en< 
titled  to  recover  value  of  property 
sued  for  without  surrendering,  or  of- 
fering to  surrender,  order-contract  and 
notes  given  by  defendant  for  price  of 
property.  17  App.  467,  468  (5)  (87 
8.  E.  689). 

Purchaser  here  under  contract  for 
sale  of  piano  on  installments  could 
not,  by  sale,  transfer  title  where  all 
installments  were  not  paid,  and  sale 
by  him  amounted  to  conversion. 
145/671  (89  S.  E.  715). 

When  personal  property  is  sold,  and 
seller  retains  title  as  security  for  pur- 
chase money,  and  indebtedness  ma- 
tures in  installments,  he  may  proceed 
to  rescind  sale  and  to  recover  posses- 
sion of  property  as  soon  as  any  of  the 
installments  become  due  and  remain 
unpaid.  19  App.  159  (2)  (91  8.  E. 
233). 

Direction  of  verdict  for  plaintiff  in 
trover  for  mule  was  error,  where  from 
evidence  it  appeared  that  he  based 
his  claim  on  purchase  of  mule  from 
defendants  under  duly  recorded  con- 
tract reserving  title  until  payment  of 
price,  which  became  due  one  day  after 
date  and  was  never  fully  paid,  that  he 
soon  voluntarily  abandoned  the  mule 
and  left  it  to  starve,  and  that  his 
wife,  being  unable  to  care  for  or  feed 
it,  took  it  to  a  third  person,  who, 
having  nothing  to  feed  it  with,  al- 
lowed vendors  to  take  possession  of 
it.  22  App.  162  (95  8.  E.  762). 
Conspiracy:  If  two  persons  conspire  to 
steal  certain  personalty,  and  one  of 
them  actually  commits  the  larceny 
while  the  other  is  present  aiding  the 
theft  in  pursuance  of  the  conspiracy, 
both  are  liable  in  trover,  though  the 
abetto  never  took  actual  possession  of 
the  property.  140/617  (2)  (79  8.  E. 
468). 


Contract:  Where  plaintiff  elected  to  sue 
in  trover  instead  of  contract,  error  to 
admit  written  contract  in  evidence 
for  any  purpose  other  than  to  show 
title  in  plaintiff.  17  App.  467  (2)  (87 
8.   E.    689). 

Any  special  terms  of  contract  which 
might  affect  rights  of  parties  if  suit 
had  been  to  enforce  contract  could 
not    be    considered.     Id.     467    (2-a). 

Charging  that  under  contract,  if  de- 
fendant retained  property  for  $300 
without  rejecting  it  he  was  bound  to 
pay  for  same,  was  error,  as  plaintiff 
could  not  enlarge  his  action  by  terms 
of  contract.  Id.  467,  468  (4). 
Conversion:  Trover  lies  only  when  there 
had  been  a  conversion,  and  proof  that 
possession  of  defendant  is  not  wrong- 
ful defeats  the  action.  13  App.  456 
(3)    (79  8.  E.  235). 

Any  distinct  act  of  dominion,  in- 
consistent with  owner's  right,  wrong- 
fully exercised  over  property  by  an- 
other, may  amount  to  conversion, 
whether  dominion  was  exercised  for 
wrong-doer's  own  use  or  for  use  of 
third  person.  15  App.  142  (2-b)  (82 
8.  E.  784). 

Any  act  of  defendant  which  nega- 
tives or  is  inconsistent  with  plaintiff's 
right  of  property  and  possession  is 
conversion.  15  App.  678,  679  (5)  (84 
8.  E.  165). 

Nonsuit  properly  awarded  where 
there  is  no  proof  of  actual  conver- 
sion or  that  defendant  was  in  posses- 
sion when  action  was  brought.  17 
App.  290   (86  8.   E.  643). 

Fact  that  possession  of  stolen  prop- 
erty, unlawful  as  against  true  owner, 
may  have  been  acquired  in  good  faith 
will  not  prevent  such  possession  from 
operating  as  a  conversion  against  the 
true  owner.  21  App.  810  (1)  (95  8.  E. 
316). 

In  trover  conversion  is  the  gist  of 
the  action.  19  App.  476,  477  (5)  (91 
8.  E.  909). 

While  demand  to  surrender  property 
and  refusal  is  necessary  to  mainte- 
nance of  action  in  trover  where  prop- 
erty came  into  defendant's  hands  law- 
fully, unless  it  otherwise  affirmatively 
appears  that  there  was  an  actual  con- 
version prior  to  suit,  it  is  rule,  ordi- 
narily, that  no  such   demand  and  re- 
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fusal  need  be  shown  to  prove  conver- 
sion where  defendant  is  in  possession 
of  property  when  action  is  brought. 
21  App.  810   (1)    (95  S.  E.  316). 

Plaintiff  in  trover  suit  must  show 
conversion  on  part  of  defendant,  and 
^  refusal  to  surrender  the  property  on 
demand  does  not  constitute  conver- 
sion, but  is  evidence  thereof.  21  App. 
810  (1)   (95  S.  E.  316). 

Where  title  to  property  is  shown  to 
.  be  in  plaintiff,  proof  of  demand  for  it 
by  him  on  defendant,  and  of  refusal 
to  deliver  by  defendant,  makes  prima 
facie  a  case  of  conversion.  22  App. 
404  (2)  (95  S.  E.  1001). 
Costs:  Where  defendant  is  in  possession 
at  time  suit  is  entered,  proof  of  de- 
mand and  refusal  is  necessary  only  to 
save  plaintiff  costs  of  court  in  case 
defendant  should  disclaim  title  to  prop- 
erty. 18  App.  448,  449  (1-a)  (89  8. 
E.  536). 

Claimant,  whose  claim  was  dismiss- 
ed and  who  took  no  appeal  to  jury  in 
superior  court  and  who  did  not  pay 
costs,  could  not  bring  trover  against 
constable.  19  App.  520  (91  8.  E. 
919). 
Cropper:  Contract  here  under  which 
party  was  to  raise  and  deliver  seed 
grown  on  certain  land  to  be  selected 
by  the  other  party  to  the  contract, 
whereby  such  other  party  was  to  loan 
sacks  and  furnish  seed  and  was  to  pay 
a  certain  amount  per  pound  for  all 
seed  grown  found  to  be  fit  and  suit- 
able for  seedman's  use,  was  a  contract 
for  work  and  labor.  22  App.  753, 
754  (4)   (97  8.  E.  251). 

Where  person  left  certain  number  of 
stalks  of  sugar-cane  in  a  bed,  and  an- 
other person,  without  consent  of  own- 
er, took  up  the  cane  and  planted  it, 
and  parties  agreed  that  cane  should  be 
cultivated  by  one  planting  it,  and  that 
owner  could  get  one -half  of  it  in  the 
fall,  trover  would  not  lie  against  per- 
son who  planted  it  for  certain  number 
of  stalks  raised  on  patch  grown  by 
him,  where  there  had  been  no  segre- 
gation of  such  stalks  from  whole 
amount  raised,  so  as  to  render  same 
subject  to  identification.  19  App. 
479  (1)   (91  8.  E.  789). 


Custody  of  law:  Trover  does  not  lie  in 
case  of  property  in  custodia  legis.  23 
App.  484  (1)  (98  8.  E.  505). 
Deliver:  Mere  offer  to  deliver  constitutes 
no  defense  to  action  for  conversion  of 
shipment  of  goods.  15  App.  142,  143 
(8)   (82  8.  E.  784). 

Mere  offer  to  deliver  will  not  ordi- 
narily mitigate  damages.  Id. 
Demand:  Where  defendant  alleged  own- 
ership and  admitted  refusal  to  deliver, 
plaintiffs  need  not  prove  demand  and 
refusal.     144/118  (1)  (86  8.  E.  219). 

Where  defendant  was  in  possession, 
claiming  title,  at  time  of  action,  no 
demand  was  necessary  as  condition 
precedent  to  suing  for  property  sold 
under  conditional  sale  contract.  15 
App.  678,  679  (5)    (84  8.  E.  165). 

Purpose  of  demand  in  trover  suit  is 
to  furnish  evidence  of  conversion.  Id. 

Where  defendant  struck  all  admis- 
sions from  his  answer,  burden  was  on 
plaintiff  to  show  demand  and  refusal, 
or  conversion,  by  defendant.  17  App. 
529  (1)  (87  8.  E.  808). 

Where  title  and  right  of  possession 
of  property  was  in  plaintiff,  and  de- 
mand was  made  therefor  and  refused, 
verdict  for  defendant  was  contrary  to 
law.     17  App.  652   (88  8.  E.  33). 

In  action  of  trover,  where  it  ap- 
peared that  defendant  was  in  posses- 
sion of  property  as  bailee  of  third 
person,  claiming  adversely  to  plaintiff, 
unnecessary  to  prove  demand  for 
property  and  refusal  to  surrender  be- 
fore institution  of  suit.  145/798  (1) 
(89  8.  E.  838). 

Demand  by  plaintiff  for  machine  sold 
to  defendant  was  not  necessary  before 
action  of  trover  therefor  where  title 
was  retained  in  vendor  until  full  pay- 
ment of  price  and  defendant  refused 
to  pay  agreed  price  in  full,  contending 
that  property  was  worthless  to  him. 
23  App.  422  (1)  (98  8.  E.  365). 
Depositaries  for  hire:  Good  defense  to 
action  in  trover  that  defendant  holds 
property  as  depositary  for  hire  and 
has  not  been  paid.  13  App.  456  (2) 
(79  8.  E.  235). 
Description  here  in  petition  of  certain 
machinery  used  in  the  manufacture  of 
ice  was  sufficiently  definite.  13  App. 
574  (1)   (79  8.  E.  526). 
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Where  action  is  designed  to  recover 
specific  chattels  rather  than  damages 
for  conversion,  and  pleader  evidences 
this  design  by  supplementing  action 
with  bail  proceedings,  he  must  de- 
scribe chattels  with  sufficient  particu- 
larity to  identify  them  for  seizure. 
16  App.  645  (1)   (85  8.  E.  953). 

Same  particularity  of  description  in 
action  of  trover  is  not  essential  as 
is  requisite  in  detinue.  Id. 
Dwelling  house:  Trover  will  lie  to  re- 
cover dwelling  house  which  was  de- 
tached from  land  under  circumstances 
stated,  although  subsequently,  but  be- 
fore bringing  suit,  it  was  attached  to 
land  of  wrong-doer.  149/61  (2)  (99  8. 
E.  27);  23  App.  724  (1)  (99  8.  E.  318). 
Equity:  Trover  will  not  lie  to  recover 
possession  of  deed  executed  to  defend- 
ant,  or  of  non-negotiable  notes  and 
certificates  of  deposit  payable  to  de- 
fendant, upon  ground  that  such  writ- 
ings were  improperly  taken  in  the 
name  of  defendant  when  they  should 
have  been  executed  to  plaintiff;  plain- 
tiff's remedy,  if  any,  lay  in  a  proceed- 
ing in  equity.  13  App.  583  (1)  (79 
8.  E.  483). 
Evidence  in  an  action  for  the  conver- 
sion of  gin  machinery  held  here  to 
sustain  verdict  for  plaintiff.  141/429 
(4)    (81  8.  E.  225). 

Evidence,  in  trover  against  trustee 
in  bankruptcy  of  dealer  from  whom 
plaintiff  purchased  vehicles  which  he 
sought  to  recover,  held  too  indefinite 
to  show  sale  of  any  particular  vehi- 
cle.    144/737   (1)    (87  8.  E.  1021). 

Evidence  that  defendant,  member  of 
a  firm  succeeded  by  plaintiffs,  had  ex- 
changed horse  sued  for  for  another 
horse,  which  firm  accepted,  and  that 
when  plaintiffs  came  into  possession 
of  assets  the  firm  had  parted  with  title 
to  the  horse,  demanded  verdict  for  de- 
fendant.    13  App.  254  (79  8.  E.  84). 

Evidence  in  trover  to  recover  cer- 
tain promissory  notes  held  to  sustain 
verdict  for  defendant.  13  App.  759 
(79  8.  E.  927). 

Defendant  in  trover,  who  has  failed 
to  file  issuable  defense,  can  cross-ex- 
amine witness  only  as  to  value  of 
property,  and  can  not  contest  plain- 
tiff's title  or  right  of  possession.  16 
App.  546   (2)    (85  S.  E.   787). 


Where  trover  was  brought  against 
three  named  persons  to  recover  mare 
which  plaintiff  had  swapped  to  a 
fourth  person  for  a  mule,  court  erred 
in  refusing  to  rule  out  plaintiff's  evi- 
dence to  effect  that  such  fourth  person 
had  represented  the  mule  to  be  sound 
in  every  respect,  no  evidence  having 
been  introduced  that  connected  de- 
fendants with  such  transaction,  and 
such  fourth  person's  representation 
not  having  been  made  in  their  pres- 
ence. 21  App.  103  (1)  (93  8.  E. 
1029). 

8uit  against  husband  and  wife  for 
purchase  price  of  piano,  dismissed  as 
to  wife,  on  general  demurrer,  did  not 
constitute  election  to  recognize  title 
to  piano  in  her,  and  record  of  such  suit 
was  properly  excluded  in  trover  against 
her  for  such  piano.  22  App.  728,  729 
(2)  (97  8.  E.  197). 

Where  evidence  in  suit  to  recover 
cotton  possibly  authorized,  but  did  not 
demand,  finding  that  the  amount  sued 
for  was  in  possession  of  defendants  at 
or  before  time  suit  was  brought,  di- 
rection of  verdict  for  plaintiff  was 
error.  18  App.  158  (2)  (88  8.  E.  992). 
Fraud:  Party  to  horse  trade  can  repu- 
diate contract  for  fraud  and  bring 
trover  to  recover  horse  traded  by 
him  only  where  fraud  is  actual. 
143/376   (1)    (85  8.  E.  100). 

Kepresentation  that  horse  was 
sound  when  in  fact  its  lungs  were 
diseased  did  not  constitute  actual 
fraud.  Id.  376  (2). 

8tatement  by  third  person  in  plain- 
tiff's presence,  in  reply  to  defend- 
ant's question  as  to  whether  defend- 
ant's horse  was  sound,  "You  are 
aware  of  the  wire  cut  on  her  leg," 
without  saying  more,  was  a  repre- 
sentation that,  except  for  the  wire 
cut,  horse  was  sound.    Id.  376   (2). 

Party  alleged  to  have  been  de- 
frauded in  horse  swap  by  means  of 
fraudulent  representations  can  not 
maintain  trover,  although  he  prompt- 
ly repudiated  contract  and  offered  to 
return  animal  and  note,  which  had 
been  given  at  "boot,"  and  demanded 
return  of  other  nnimal,  where,  after 
offer  to  rescind  had  been  refused,  and 
after  trover  suit  had  been  filed,  he 
placed   note   in   bank    as   collateral   se- 
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ourity  for  his  indebtedness  to  the 
bank,  and  at  maturity  of  note  in- 
structed bank  cashier  to  collect  it 
from  defendant  and  to  credit  pro- 
ceeds on  his  indebtedness  to  the  bank, 
which  was  done.  20  App.  233  (1) 
(92  S.  E.  954) 

Joint  recovery:  Though  rent  note  was 
executed  to  husband  alone,  recovery 
by  husband  and  wife  for  conversion 
of  cotton  delivered  in  payment  of 
rent^  due  on  land  owned  by  both  was 
authorized.  13  App.  29  (78  S.  E.  686). 

JuBtlce  court:  Suit  against  railroad 
company  for  shipment  not  delivered 
to  consignee  is  one  for  conversion, 
and  without  jurisdiction  of  justice  of 
peace.     17  App.  52  (86  S.  E.  258). 

Landlord:  Petition  as  amended  here 
was  fatally  defective  for  reason  that 
it  contained  no  allegation  that  prop- 
erty had  been  sold  by  cropper  with- 
out landlord's  consent.  17  App.  469, 
470   (3)    (87  8.  E.  692). 

As  landlord  holds  lien  for  rent  on 
all  crops  raised  by  tenants  on  prem- 
ises rented  for  part  of  crop,  trover 
against  landlord  can  not  be  maintained 
by  third  party  claiming  under  con- 
tract with  tenant  to  recover  crops 
raised  by  tenant  and  delivered  to 
landlord  in  payment  of  rent,  until 
landlord's  lien  has  been  discharged. 
24   App.   387    (3)    (100   S.  E.   775). 

Levy:  Property  in  possession  of  a  levy- 
ing officer  under  lawful  process  can 
not,  upon  dismissal  of  possessory 
warrant  proceedings,  be  recovered 
from  the  officer  in  an  action  of  tro- 
ver brought  by  the  person  at  whose 
instance  process  was  issued.  13  App. 
786   (80  S.  E.  30). 

Money:  To  authorize  money  verdict 
in  trover  there  must  be  some  evi- 
dence of  value  of  personalty  con- 
verted. 14  App.  5  (1)  (80  8.  E.  21); 
15  App.  678  (1)  (84  8.  E.  165);  17 
App.  778  (88  8.  E.  685). 

Where,  in  trover  suit,  plaintiff 
elects  to  take  money  verdict,  he  is 
privileged  to  recover  highest  proved 
value  between  date  of  such  conver- 
sion and  date  of  trial;  and  even 
though  there  be  no  demand  to  sur- 
render property  and  refusal,  plaintiff 
is  not  limited  to  highest  proved  value 
between  time  when  suit  was  brought 


and   date   of   the   trial.     21    App.   810 
(1)   (95  8.  E.  316). 

Mortgage:  Where  mortgage  fi.  fa.  in 
favor  of  guano  company  and  distress 
warrant  in  favor  of  another  plaintiff 
were  levied  upon  cotton  found  in 
warehouse  of  gin  company,  and  levy 
of  distress  warrant  was  met  by  claim 
filed  by  person  who  gave  claim  bond 
and  forthcoming  bond,  which  levying 
officer  accepted,  and  levy  of  mort- 
gage fi.  fa.  was  not  arrested  by  any 
proceeding,  and  cotton  levied  on  was 
sold,  but  sheriff  was  unable  to  de- 
liver same  for  reason  that  it  nad  been 
removed  from  warehouse  without  au- 
thority from  the  guano  company, 
plaintiff  in  mortgage  fi.  fa.  or  levying 
officer,  court  did  not  err  in  directing 
verdict  for  the  gin  company.  21  App. 
585    (94   8.  E.  814). 

Nonfeasance:  There  must  be  some  act 
of  malfeasance,  not  more  nonfeasance, 
some  positive  wrong,  and  not  the  mere 
omission  of  what  is  right;  mere  neg- 
lect of  duty  will  not  support  an  ac- 
tion of  trover.  19  App.  476,  477  (5) 
(91  8.  E.  909). 

Note:  Bank  holding  note  can  not  come 
into  court  holding  on  to  both  an 
old  and  a  renewal  note  and  claiming 
title  to  and  liability  under  each,  even 
though  it  be  willing  to  renounce  its 
claim  upon  the  former  after  receiv- 
ing back  the  latter;  nor  can  it  compel 
return  of  property  sued  for,  whUe  re- 
nouncing for  itself  the  agreement  by 
which  it  claims  the  note  and  stock 
were  delivered.  21  App.  608  (94  8. 
E.   837). 

8eller  of  personal  property  on  credit 
may  take  note  for  purchase  price  and 
retain,  as  security  for  debt,  legal  title 
to  property  so  sold,  and  in  same  in- 
strument, to  better  secure  debt,  title 
to  other  personal  property  may  be 
passed  by  purchaser,  and,  where  note 
is  not  paid  when  due,  seller  may  re- 
cover property  in  trover;  when  ven- 
dor elects  to  take  money  verdict  pur- 
chaser is  entitled  to  credit  for  such 
sums  of  money  as  may  have  been  paid 
upon  note.  24  App.  416  (1)  (100  8. 
E.  779). 

Where  one  sells  personal  property, 
taking  purchase  money  note  reserving 
title   in   property,  until   note   is   paid, 
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holder  of  note  may  recover  property 
in  trover,  upon  failure  of  maker  of 
note  to  pay  same.  149/157  (1)  (99 
8.  E.  289)  J  24  App.  3  (1)  (99  8. 
E.  475). 
Object  of  suit  of  trover  is  the  recovery 
of  specific  property  claimed,  or  its 
equivalent  in  money.  20  App.  95,  96 
(1-b)  (92  8.  E.  546). 
Partnership:  Trover  will  not  lie  where 
title  to  property  rests  in  partnership, 
and  plaintiff's  interest  therein  can 
not  be  determined  until  a  full  part- 
nership accounting  has  been  had.  13 
App.  518  (2)  (79  8.  E.  484). 
Petition  filed  by  receiver  to  recover 
lumber  or  its  value  here  was  suffi- 
cient to  state  cause  of  action.  142/ 
813  (83  8.  E.  937). 

Demurrer,  in  shipper's  action  for 
conversion  against  last  of  several 
connecting  carriers,  was  properly 
overruled  here.  15  App.  142,  143  (5) 
82  8.  E.  784). 

Paragraph  of  petition  in  action  for 
conversion  of  certain  stone  alleging 
that,  because  of  cost  of  quarrying 
and  hauling,  stone  was  worth  to  pe- 
titioner sum  greater  than  its  market 
value,  was  not  subject  to  motion  to 
strike.  16  App.  834  (1)  (86  8.  E. 
651). 

Petition  did  not  state  cause  of  ac- 
tion, where  it  did  not  allege  that 
title  or  right  of  possession  was  not 
in  defendant,  but  that  plaintiff  had 
either  title  or  right  of  possession.  17 
App.  469   (1)    (87  8.  E.  692). 

Where,  in  trover  suit,  there  is  no 
specific  ad  damnum  clause  in  the  con- 
clusion of  the  declaration,  and  prayer 
is  that  process  issue,  require  the  de- 
fendants to  be  and  appear  at  the  next 
term  of  court  to  answer  the  complaint, 
amount  of  damages  asked  for  will  be 
construed  to  be  alleged  value  of  prop- 
erty sued  for.  20  App.  143  (2)  (92 
8.   E.    775). 

Petition  here  in  trover  was  properly 
dismissed,  on  general  demurrer.  24 
App.  642  (101  8.  E.  718). 

Petition  in  trover  setting  out  de- 
scription of  property,  its  value,  title 
thereto  in  plaintiff,  possession  in  de- 
fendant, and  refusal  by  latter  to  de- 
liver property  to  plaintiff  or  to  pay 
him   profits   thereof,   was   not   subject 


to  general  demurrer.  18  App.  269  (1) 
89  8.  E.  347). 
Possession,  with  claim  of  title  adverse 
to  true  owner,  is  sujQicient  to  consti- 
tute conversion.  15  App.  678,  679 
(5)   (84  8.  E.  165). 

Evidence  of  plaintiff  here  made  out 
prima  facie  case  entitling  him  to  re- 
cover against  defendant  relying  solely 
on  fact  that  when  suit  was  brought 
he  was  in  possession.  16  App.  550 
(1)    (85  8.  E.  823). 

Judgment  for  plaintiff  was  unau- 
thorized where  there  was  no  evi- 
dence that  identical  property  sued 
for  had  been  in  defendant's  posses- 
sion.    16  App.  645  (3)   (85  8.  E.  953). 

Evidence  that  goods  shipped  under 
contract  were  not  same  as  those 
bought  by  defendant  was  admissible, 
and  also  on  question  whether  defend- 
ant was  in  possession  of  particular 
property  sued  for.  17  App.  467  (3) 
(87   8.  E.  689). 

Evidence  that  defendant  had  re- 
ceived personalty  sued  for  created 
presumption  that  he  was  still  in  pos- 
session thereof.  17  App.  669,  670  (2) 
(87  8.  E.  1097). 

Trover  to  recover  property  lies 
against  whomsoever  may  be  found  in 
possession  of  it.  22  App.  728,  729  (3) 
(97   8.   E.    197). 

In  some  cases,  to  recover  in  trover, 
it  is  essential  that  plaintiff  show  both 
title  and  right  of  possession;  in  such 
cases,  although  plaintiff  may  show 
that  he  has  legal  title,  if  it  appears 
that  defendant  is  rightfully  entitled 
■  to  possession,  verdict  for  defendant  is 
demanded.  23  App.  484,  485  (2)  (98 
8.  E.  505). 

Where  it  does  not  appear  that 
either  title  or  right  of  possession  was 
in  plaintiff,  who,  as  guardian  of  minor 
son,  sought  to  recover  automobile 
sold  by  him  to  another,  which  she 
testified  she  had  bought  for  him  and 
for  which  he  gave  his  notes  indorsed 
by  her,  verdict  for  defendant  was 
proper.     24  App.  715  (102  8.  E.  38). 

Where  evidence  in  trover  demanded 
finding  that  title  to  property  sued  for 
and  right  of  possession  were  in  plain- 
tiff, and  undisputed  evidence  showed 
that  property  was  in  possession  of  de- 
fendant when  suit  was  filed,  and  that 
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demand  was  made  upon  defendant  by 
plaintiff  before  filing  suiti  and  that 
snch  demand  was  refused,  verdict  for 
plaintiff  was  demanded,  and  verdict 
for  defendant  was  contrary  to  law  and 
to  the  evidence.  18  App.  57  (2)  (88 
S.  E.  903). 

See  Automobile. 
Sale:  Attempted  sale  of  personal  prop- 
erty to  "corporation"  not  yet  in  ex- 
istence, made  to  individual  who  claims 
to  be  agent  but  who  gives  his  individ- 
ual notes  for  purchase  price,  and  who 
signs  individual  name  to  retention-of- 
title  contract,  is  in  law  sale  to  individ- 
ual, and  vendor,  by  suit  in  trover,  can 
recover  property  or  value  from  inno- 
cent third  person  who  had  possession 
and  who  purchased  at  sheriff's  sale, 
goods  having  been  sole  as  property  of 
corporation  not  in  existence.  19  App. 
706  (2)  (91  S.  E.  1062). 

Where  contract  is  one  for  executory 
sale  of  merchandise,  action  of  trover 
will  not  lie  against  third  person  pur- 
chasing from  vendor.  22  App.  753, 
754   (4)    (97  S.  E.  251). 

Where  personal  property  is  sold  upon 
express  condition  that  sale  is  for  cash, 
but  that  buyer  is  to  have  three  or 
four  days  after  delivery  to  examine 
shipment,  and,  if  correct  to  remit  for 
it,  and,  if  not  correct,  to  return 
it  immediately,  and  property  Is 
delivered  on  faith  that  condition  will 
be  immediately  performed,  and  per- 
formance is  refused  upon  demand  in 
reasonable  time,  or  property  is  actually 
converted  by  buyer,  no  title  passes  to 
him,  and  trover  will  lie  to  recover  the 
goods  or  their  equivalent  in  money.  18 
App.  267   (1)    (89  S.  E.  374). 

Where,  in  suit  on  open  account  for 
purchase  price  of  personalty,  defend- 
ant entered  only  defense  that  goods 
purchased  were  worthless,  finding  for 
defendant  precluded  maintenance  of 
subsequent  action  in  trover  for  re- 
covery of  same  property.  20  App.  267 
(92  S.  E.  1012). 
Security:  One  who  holds  personalty 
as  security  for  a  debt  may  maintain 
trover  for  its  recovery  from  one  who 
wrongfully  withholds  possession.  13 
App.  450  (3)  (79  S.  E.  355). 
Tender:  See  $  4494  and  notes. 


Timber  when  felled,  cut,  and  stacked  in 
cord-wood  becomes  personalty,  and 
does  not  pass  as  part  of  realty  upon 
sale  of  land  upon  which  it  lies;  title  to 
cord-wood  remained  in  vendor  of  land 
and  he  could  recover  such  wood  from 
purchaser  of  land  in  action  of  trover. 
23  App.  358  (1)   (98  8.  E.  237). 

Positive  and  uncontradicted  testi- 
mony that  title  to  cord-wood  stacked 
on  land  was  at  time  of  sale  of  land 
in  the  vendor  was  not  negatived  by 
evidence  that  there  was  a  tenant  house 
on  the  place,  even  if  such  evidence 
authorized  inference  that  land  was  oc- 
cupied by  tenant  having  right  to  cut 
and  gather  firewood,  and  it  was  not 
error  to  rule  out  such  latter  evidence. 
23  App.  358  (2)  (98  S.  E.  237). 
Title:  Transfer  on  back  of  note,  con- 
taining reservation  of  title  to  prop- 
erty therein  described,  "for  value  re- 
ceived we  hereby  transfer  and  assign 
all  the  right,  title,  and  interest  we 
have  in  the  within  note,  together  with 
the  security  mentioned  in  said  note, 
to,"  etc.,  and  dated  and  signed,  was 
sufficient  to  pass  title  to  both  note 
and  property  and  sufficient  to  sup- 
port action  of  trover  for  the  latter 's 
recovery.  13  App.  574  (3)  (79  S.  E. 
526).. 

Nominal  plaintiff's  ownership  of 
chattel  is  sufficiently  established,  if  it 
is  shown  that  title  is  in  fact  in  usee, 
for  whose  benefit  action  was  brought. 
16  App.  546   (3)    (85  S.  E.  787). 

Where  pleading  did  not  raise  ques- 
tion, court  properly  excluded  evi- 
dence that  bill  of  sale  relied  on  to 
show  title  in  plaintiff  was  without 
consideration.  17  App.  533  (1)  (87 
S.   E.   809). 

Evidence  here  in  trover  to  recover 
mare,  as  to  title  of  plaintiff,  was  in- 
sufficient to  sustain  judgment  for 
plaintiff.     17  App.  778  (88  S.  E.  692). 

Where  trover  was  instituted  against 
common  carrier  while  in  possession 
of  goods,  and  on  day  of  institution 
of  suit  petition  was  duly  served  on 
such  carrier,  this  was  sufficient  notice 
of  title  of  plaintiff,  and  fact  that 
consignor  of  goods  was  not  true 
owner.  145/798,  799  (3-a)  (89  S.  E. 
838). 
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Exclusion  of  evidence  relating  to 
number  and  amount  of  payments  made 
upon  land  of  plaintiff,  upon  which  was 
grown  crop  sued  for  in  trover,  was  not 
error,  where  it  was  admitted  by  de- 
fendant that  bond  for  title  and  re- 
maining notes  for  purchase  of  land 
had  been  surrendered  by  agreement  be- 
tween the  parties  in  1913,  and  action 
related  to  crops  produced  on  land  in 
1914.     19  App.  132  (1)   (91  S.  E.  234). 

While  mere  right  of  possession  of 
personal  property,  even  if  holder  has 
no  valid  title  to  it,  gives  him  right  to 
maintain  suit  in  trover  against  wrong- 
doer who  has  deprived  him  of  that 
possession,  yet  where  plaintiff  relies 
on  his  title  to  recover  possession  of 
property,  and  his  evidence  shows  that 
paramount  outstanding  title  is  in  third 
person,  he  can  not  recover.  19  Add 
393    (1)    (91  a   E.  515). 

The  issue  in  an  action  of  trover  is 
ordinarily  one  of  title.  20  App  95 
96   (l-b)    (92  8.  E.  546).  ' 

It  is  only  incumbent  on  plaintiff  in 
trover  to  show  his  title,  conversion  by 
defendant,  and,  where  he  elects  to  take 
money  judgment,  value  of  the  prop- 
erty. 20  App.  95,  96  (l-b)  (92  S. 
E.    546). 

To  maintain  action  of  trover,  plain- 
tiff   must    show    title    in    himself,    or 
right    of    possession    wrongfully   with- 
held from  him  by  defendant.     21  Add 
615  (3)   (94  S.  E.  827). 

One  bringing  suit  to  recover  personal 
property  has  burden  of  showing  title 
thereto.    22  App.  10  (1)  (95  S.  E.  319). 

Where,  according  to  the  evidence, 
sale  of  plaintiff's  car  to  defendant  was 
not  authorized  or  ratified  by  plaintiff 
plaintiff  was  entitled  to  recover  the 
car.  22  App.  686  (97  S.  E.  89) 
Value:  Where  suit  is  brought  for  prop- 
erty  and  not  for  its  value,  but  value 
18  alleged  in  declaration,  it  need  not 
be  proven.     15  App.  678  (1)  (84  S.  E. 

Where  articles  of  different  kinds 
are  sued  for,  value  of  each  or  aggre- 
gate value  of  all  should  be  alleged. 
16  App.  645   (2)    (85  S.  E.  953). 

§  4484.  Defenses  in  trover  cases. 

Oounterclaim:     In  action  to  recover  spe- 
cific chattels,  no  counterclaim  is  pos- 


Refusal  to  dismiss  petition  in  tro- 
ver which  failed  to  allege  any  value 
was  not  error,  in  absence  of  special 
demurrer.    Id. 

Where,  in  trover  action,  plaintiff 
chooses  as  his  form  of  recovery  the 
highest  proved  value  of  the  property 
between  the  time  of  conversion  and 
the  date  of  the  trial,  the  amount  of 
the  recovery  is  limited  to  the  value 
laid  in  the  petition.  21  App.  810  (2) 
(95  S.   E.  316). 

It  was  error  to  charge  that  plain- 
tiff had  elected  to  take  money  verdict, 
and  that  if  jury  found  that  he  was 
entitled  to  recover,  they  would  be  au- 
thorized to  find  the  highest  proven 
value  of  the  property,  the  highest 
proved  value  having  reference  to  time 
prior  to  the  conversion,  without  any 
proof  of  continuance  of  such  value 
subsequent  thereto,  and  the  evidence 
submitted  as  to  value  between  the 
date  of  conversion  and  trial  not  being 
such  as  would  demand  finding  equal 
in  amount  to  verdict  rendered.  21 
App.    810    (4)    (95   S.   E.   316). 

Where  plaintiff  in  trover  elects  to 
take  money  verdict,  nonsuit  is  prop- 
erly awarded  where  there  is  no  proof 
of  value  of  property.  24  App.  170  (1) 
(100  S.  E.   226). 

Defendant  in  trover  wherein  plain- 
tiff elects  to  take  money  verdict,  by 
giving  of  replevy  bond,  which  is  re- 
quired to  be  in  double  the  amount 
sworn  to  by  plaintiff  as  to  value  of 
property  in  latter 's  application  for 
bail,  does  not  admit  value  of  property, 
and  such  bond  is  not  prima  facie  evi- 
dence of  such  value.  24  App.  170  (1) 
(100   S.  E.  226). 

Agreed  price  of  property  as  stated 
in  contract  of  sale  is  not  evidence  of 
value  of  property  in  trover  suit  against 
one  who  was  not  party  to  contract. 
24  App.  170  (2)  (100  S.  E.  226). 
Waiver:  Institution  of  suit  in  trover 
against  last  of  several  connecting 
carriers  was  not  of  itself  waiver  of 
bailment.  15  App.  142,  143  (5)  (82  S. 
E.   784). 


sible,  unless,  perhaps,  equitable  relief 
may  be  awarded  under  some  very  ex- 
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ceptional  circumstances.  23  App.  731 
(1)   (99  8.  E.  314). 

Money  Judgment:  Where  seller  of  per- 
sonal property  brings  trover  against 
one  not  original  purchaser,  to  recover 
property  or  its  value,  money  judgment 
therein  is  not  a  judgment  for  purchase 
money.  148/770  (2)  (98  8.  E.  270, 
43  A.  B.  Rep.  125). 

Beconpment:  In  action  of  trover,  re- 
coupment in  nature  of  damages  can  not 
be  pleaded  by  defendant,  nor  adjudi- 
cated, unless  some  special  equity,  such 
as  non-residents  or  insolvency  of  plain- 
tiff, is  shown.  23  App.  731  (2)  (99  8. 
E.  314). 

Sale:  Amendment  to  answer  in  trover, 
alleging  that  plaintiff's  agent  had 
tried  to  induce  defendant  to  buy 
piano  and  she  refused  to  do  so,  and 

§  4485.  (§  3888.)  Trespass. 

Levy  upon  property  other  than  that  of 
defendant,  under  execution  founded  on 
general  judgment,  does  not  render  lev- 
3ring  officer  liable,  as  trespasser,  to 
owner   of   property,   where    defendant 


that  without  her  knowledge  and  con- 
sent he  persuaded  her  husband  to  sign 
contracts  for  purchase  of  piano  in 
question  and  to  give  to  plaintiff  a 
piano  that  she  owned,  and  that  she 
immediately  notified  plaintiff  to  return 
her  piano  and  to  take  the  other  piano, 
and  plaintiff  refused  to  do  so,  and 
that  plaintiff  was  not  entitled  to  re- 
cover piano  sued  for  until  return  of 
her  piano  or  its  value,  constituted  no 
defense.  22  App.  728,  729  (4)  (97  8. 
E.  197). 

Where  two  persons  sign  purchase 
money  notes  as  purchasers,  but  one  of 
them  fails  to  pay  any  of  the  purchase 
money,  purchaser  of  property  from  one 
who  has  paid  nothing  would  acquire 
no  equity  as  against  original  vendor. 
24  App.  474  (2)   (101  8.  E.  396). 


in  fi.  fa.  is  in  possession  of  property 
at  time  of  levy,  and  where  no  cir- 
cumstance appears  that  would  sugg^est 
reasonable  doubt  of  defendant's  own- 
ership.   20  App.  595  (93  8.  E.  224). 


CHAPTER  4. 
Of  Defenses. 


ARTICLE  1. 
Of  Justification. 


§  4488.  (§  3891.)  Justification  in  torts. 


Charge  that  plaintiff  was  entitled  to  re- 
cover for  death  of  husband,  unless 
killing    was     justifiable     or    excusable 

§  4489.  (§  3892.)  Extenuation. 

Homicide:  Wife  suing  for  criminal 
killing  of  husband  can  recover  full 
value    of   his   life,   although   recovery 

§  4490.  (§  3893.)  Consent. 

Charge:  Where  defendant  city  in  an 
action  by  a  property  owner  to  re- 
cover   for    damages    caused    by   alter- 


was  proper  under  this  section.  144/758, 
759  (5)   (87  8.  E.  1067). 


may  be  diminished  according  to  fault 
of  husband.     144/62,  63  (3)   (86  8.  E. 

248). 


ing  grade  of  street,  pleaded  that  the 
grade  had  been  changed  with  con- 
sent   of   plaintiff,    court    not   required 
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to  charge  this  section,  in  absence  of 
appropriate  written  request.  18  App. 
321,  322  (6)   (79  8.  E.  36). 

Court  correctly  charged  that  plain- 
tiff would  have  to  be  in  possession  of 


all  the  facts  and  know  the  condition 
in  which  the  municipal  improvement 
would  leave  his  property,  before  he 
would  be  bound  by  his  consent  in  the 
improvement.     Id.   321,  322    (7). 


ARTICLE  2. 
Of  Satisfaction,  and  Herein  of  Tender. 


§  4491.  (§  3894.)  Satisfaction  of  torts. 


Fraud:  Where  company  sued  for  personal 
injuries  pleads  that  plaintiff  released 
company  in  consideration  of  draft  on 
its  treasurer  for  stated  amount,  as  an 
accord  and  satisfaction,  it  is  compe- 
tent for  plaintiff  to  allege  and  prove 
that  release  was  procured  by  fraud 
and  at  a  time  when  he  was  not  men- 
tally capacitated  to  contract,  and  that 
he  did  not  collect  the  draft,  but 
tendered  it  back  before  suit,  and  made 
a  continuing  tender  of  the  unpaid 
draft.  19  App.  544  (2)  (91  S.  B. 
1001). 

Ouilty:  Note  given  for  no  other  purpose 
than  to  suppress  criminal  prosecution 
is  void  for  want  of  consideration, 
whether  accused  person  be  innocent  or 
guilty.  18  App.  52  (1)  (88  S.  E.  824). 

Jury:  Question  whether  particular  note 
was  given  merely  to  settle  criminal 
prosecution,  or  upon  another  and  dif- 
ferent consideration,  presents  issue  of 
fact  for  jury.  18  App.  52  (2)  (88 
S.   E.   824). 

Mortgage  given  to  suppress  criminal 
prosecution  is  void.  140/39,  41  (78 
S.  E.  460). 

It  was  error  to  refuse  to  allow 
amendment  to  affidavit  of  illegality 
which  had  been  interposed  to  fore- 
closure of  chattel  mortgage,  where 
amendment  set  up  that  money,  pay- 
ment of  which  was  secured  by  mort- 
gage note,  was  obtained  at  instance 
of  original  payees  for  sole  purpose  of 
securing  dismissal  of  criminal  warrant 
charging  nephew  of  maker  with  cheat- 
ing and  swindling.  18  App.  52  (3) 
(88  8.  E.  824). 

Evidence  here  did  not  authorize  ver- 
dict in  favor  of  affidavit  of  illegality, 
based  upon  ground  that  mortgage  was 


given  in  settlement  of  criminal  prose- 
cution. 22  App.  40  (95  8.  E.  371). 
Personal  injuries:  Where  injured  per- 
son has  been  induced  by  fraud  to 
sign  release,  tender  back  of  consid- 
eration received  by  him  is  condition 
precedent  to  his  right  to  sue  for  in- 
jury.    141/743    (2)    (82   8.   E.   139). 

Where  person  injured  by  train 
signed  release  in  consideration  of  cer- 
tain amount,  tender  of  consideration 
to  railroad  company's  local  agent, 
who  had  no  authority  to  accept  ten- 
der, was  not  sufficient  tender  to  en- 
title the  injured  person  to  avoid  re- 
lease.   Id.  743  (3). 

Evidence  here  in  action  by  passen- 
ger for  injuries  sustained  finding 
that  minds  of  parties  did  not  meet 
in  execution  of  release  set  up  by  de- 
fendant. 15  App.  831  (1)  (84  S.  E. 
323). 

Return  or  tender  of  money  received 
by  plaintiff,  not  in  satisfaction  of 
claim  or  in  consideration  of  release 
fraudulently  procured,  was  not  con- 
dition precedent  to  right  to  sue.  15 
App.  831  (2)  (84  S.  E.  323),  842  (?) 
(84  S.  E.  316). 

Where  release  from  damages  for 
personal  injuries  does  not  appear  in 
record,  and  consideration  moving 
plaintiff  to  execute  same  is  alleged  to 
be  other  than  and  distinct  from  cer- 
tain wages  paid  him  for  lost  time, 
reviewing  court  can  not  say  that  re- 
turn of  amount  so  paid  as  wages 
was  essential  prerequisite  to  bringing 
of  action  for  damages.  18  App.  257 
(89   8.    E.    301). 

Principle  of  law  that  before  party 
to  contract  may  rescind  for  fraud,  he 
must  pay  back  or  tender  any  valuable 
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consideration  received  nnder  terms  of 
contract,  applies  to  action  for  personal 
injuries,  brought  under  Federal  em- 
ployer's liability  act,  where  plaintiff, 
after    infliction    of    injury    sued    for, 

§  4494.  (§  3897.)  Tender  in  trover. 

Cited.     20  App.  42,  48  (92  8.  E.  402). 

Oondltlonal  tender:  Tender  must  be 
unconditional.  15  App.  142,  143  (8) 
(82   S.   E.   784). 

Costs:  Where  defendant  is  in  possession 
at  time  suit  is  entered,  proof  of  de- 
mand and  refusal  is  necessary  only  to 
save  plaintiff  costs  of  court  in  case 
defendant  should  disclaim  title  to 
property.  18  App.  448,  449  (1-a)  (89 
8.  E.  536). 

Mortgage:  Judgment  for  property  sued 
for  may  be  rendered  in  trover  in  favor 
of  one  claiming  title  under  mortgagor 
and  against  a  mortgagee  in  possession, 
without  tender  of  amount  due  on 
mortgage,    such    a    recovery    being    in 


signed,  for  valuable  consideration, 
contract  releasing  defendant  from  all 
liability  therefor.  24  App.  686  (102 
8.  E.  146). 


fact  subject  to  the  mortgagee's  right 
of  foreclosure.  20  App.  95,  96  (2)  (92 
8.  E.  546). 

Property  embraced:  Tender  must  em- 
brace all  property  claimed  by  plain- 
tiff. 15  App.  142,  143  (8)  (82  8.  E. 
784). 

Time:  Defendant  was  not  precluded 
from  setting  up  by  amendment  after 
first  term  tender  of  property  to  plain- 
tiff and  tender  of  reasonable  hire 
thereof,  or  from  alleging  that  same 
had  no  value  and  from  disclaiming 
title,  though  under  this  section  it  was 
too  late  for  any  tender  to  relieve  him 
from  costs.  17  App.  529  (1)  (87  8. 
E.  808). 


ARTICLE  3. 
Limitation  of  Actions. 
§  4495.  (§  3898.)  For  damages  to  realty. 


Cited.     143/497,  506   (85  8.  iii.  742). 
8tated.     141/701   (1)    (81  8.  E.   1110). 

Continuing  trespass:  Where  petition  for 
permanent  injury  to  land  was  not  filed 
until  August,  1914,  and  last  of  alleged 
acts  of  trespass  was  committed  in 
1909,  action  was  barred  by  statute  of 
limitations.  22  App.  572,  573  (3)  (96 
8.  E.  570). 

Corporate  stock:  Action  for  damages 
for  fraudulent  representations  and 
concealment  in  sale  of  worthless  stock 
in  corporation  never  legally  organized 

§  4496.  (§  3899.)  To  personalty. 

Cited.  143/497,  506  (85  8.  E.  742). 
Dismissal:  Where  petition  showed  upon 
its  face  that  the  cause  of  action  was 
barred  by  limitations,  court  did  not 
err  in  dismissing  the  action.  18  App. 
84  (88  8.  E.  905). 


is  governed  by  this  section  and  sec- 
tion 4496.     144/26  (1)  (85  8.  E.  1028). 

Nuisance:  Prescription  does  not  run  in 
favor  of  maintenance  of  continuing 
nuisance,  though  damages  can  not  be 
recovered  further  back  than  four 
years  from  bringing  of  suit.  140/713, 
714  (3)   (79  8.  E.  850). 

Bight  of  way:  Action  of  trespass 
brought  against  railroad  corporation 
in  1911  for  appropriating  land  for 
right  of  way  in  1901,  was  barred  by 
limitations.  141/701  (2)  (81  8.  E. 
1110). 


Fraud  and  deceit:  Action  for  damages 
for  fraudulent  representations  and 
concealment  in  sale  of  worthless  shares 
of  stock  in  corporation  never  legally 
organized  is  governed  by  this  section 
and  section  4495.  144/26  (1)  (85  8. 
E.  1028). 
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§  4497.  (§  3900.)  To  ttie  person. 

Cited.     143/497,    507    (85   S.    E.    742); 

19  App.  94   (90  S.  E.  1040). 
Stated.     15  App.  332,  333    (1)    (83  S. 

E.  160). 
Oompntation:  Action  brought  October 
24,  1893,  for  injuries  sustained  Octo- 
ber 24,  1891,  was  barred  by  this  sec- 
tion. 15  App.  332,  333  (2)  (83  8.  E. 
160). 

Biflmissal:  That  plaintiff,  within  two 
years  after  accrual  of  right  of  action 
for  death  of  her  husband,  sued  in 
United  States  court,  and  voluntarily 
dismissed  suit  more  than  two  years 
after  accrual,  and  then  within  six 
months  sued  in  city  court,  did  not 
avoid  bar  of  limitations.     17  App.  638 

(1)  (87  S.  E.  908). 

raderal  Employer's  LiabiUty  Act:  Cause 
of  action  for  damages  for  death  under 
Federal  employer's  liability  act  ac- 
crues when  administrator  is  appointed, 
and  not  at  time  of  death,  within 
meaning  of  section  providing  that  no 
action  shall  be  maintained  unless 
commenced  within  two  years  from  day 
cause  of  action  accrued.    24  App.  750 

(2)  (102  S.  E.  186). 

Prand  and  deceit:  Allegations  of  fraud 
are  insufficient  to  toll  the  statute, 
where  it  is  not  alleged  that  if  usual 
and  reasonable  diligence  had  been  ex- 
ercised, alleged  fraud  could  have  been 
discovered,  nor  that  defendant  (aA  at- 
torney who  had  received  claims  against 
plaintiff,  for  collection)  was  under  ob- 


ligation to  disclose  to  him  anything 
that  defendant  had  done  affecting 
rights  of  defendant's  clients,  and 
there  being  no  allegation  showing  any 
fraudulent  concealment,  and  the  suit 
being  based  upon  the  libel  and  not 
upon  alleged  fraud.  18  App.  662  (4) 
(90  S.  E.  359). 

Homicide  of  Imsband:  Suit  by  widow  to 
recover  for  negligent  homicide  of  her 
husband  must  be  brought  within  two 
years  from  accrual  of  right  of  action. 
20  App.  251   (2)    (92  S.  E.  1025). 

Libel:  Action  for  libel  is  barred,  where 
time  of  alleged  libelous  communica- 
tion was  on  or  about  March  8,  1914, 
and  writ  was  filed  on  September  30, 
1915.  18  App.  662  (1,  2)  (90  8.  E. 
359). 

In  cases  affecting  reputation  right 
of  action  accrues  to  plaintiff  on  the 
doing  of  the  act  by  which  the  repu- 
tation is  injured,  and  fact  that  plain- 
tiff was  ignorant  of  the  act  does  not 
toll  the  statute.  18  App.  662  (3)  (90 
S.  E.  359). 

Municipal  corporations:  Under  sections 
910,  4497,  action  against  municipal 
corporation  for  injuries  occurring  De- 
cember 23,  1912,  may  be  begun  De- 
cember 28,  1914,  where  claim  was  not 
presented  until  December,  1914,  and 
was  then  rejected,  the  two-year  limi- 
tation being  tolled  by  the  provisions 
for  presentation  of  claim.  145/440 
(3)    (89  S.  E.  423). 


ARTICLE  4. 
Of  Other  Defenses. 

§  4500.  (§  3903/)  Former  recovery,  etc. 

Cited.    17  App.  58,  59   (3)    (86  S.  E.      Former  recovery:  See  notes  to  i  4335. 
278).  Pendency  of  former  suit:   See  notes  to 

Election  between  action     ex     contractu  $  4331. 

and   action  ex   delicto:     See   notes   to 
$  4407. 
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CHAPTER  6. 
Of  Damages. 


§  4502.  (§  3905.)  General  rule. 

Cited.     143/497,   502    (85   S.   E.   742); 

18  App.,  226,  229  (89  8.  E.  495). 
Amount  of  damages:  A  verdiet  for 
$1,000  can  not  be  sustained  as  merely 
nominal  damages.  21  App.  50,  51  (3) 
(93  8.  E.  547). 
Building:  Where  damages  sought  were 
for  injury  to  house  and  not  to  land 
on  which  situated,  jury  should  have 
been  instructed  that  proper  measure  of 
damages  was  amount  necessary  to  re- 
store building  to  its  condition  .before 
injury  was  inflicted.  18  App.  253  (2) 
(89  8.  E.  530). 
Oharge:  Where  court  charged  as  to  de- 
gree of  care  child  between  five  and 
six  years  old  was  bound  to  exercise 
at  railroad  crossing,  it  was  not  error 
to  charge  that  if  he  was  injured  by 
negligence  of  railroad  jury  should  de- 
termine whether  such  injury  was 
temporary  or  permanent,  and  award 
him  such  damages  as  jury  believed  he 
was  entitled  to  recover  in  either 
event.     142/13,  14  (2)   (82  8.  E.  225). 

Instruction  that  jury  need  not  con- 
sider whether  when  killed  the  cost  of 
supporting  child  was  equal  to  or 
greater  than  value  of  services  ren- 
dered was  not  error,  in  view  of  charge 
that  unless  child  could  render  serv- 
ices when  killed  plaintiff  could  not 
recover.     143/753   (3)    (85  8.  E.  920). 

Failure  of  court  in  personal  injury 
case  to  instruct  on  elements  of  dam- 
ages pleaded  but  not  proven  was  not 
error.     13  App.  386  (2)  (79  8.  E.  243). 

Under  evidence  here  not  error  to 
charge  that  plaintiff  would  be  enti- 
tled to  recover  value  of  any  services 
lost,  though  his  employers  had  given 
him  his  wages  during  such  time.  15 
App.  369,  370   (2)    (83  8.  E.  445). 

Charge  that  compensation  allow- 
able for  pain  and  suffering  rested  with 
jury  was  not  objectionable,  as  suggest- 
ing that  jury  find  for  permanent  in- 
juries. 15  App.  805  (3)  (84  8.  E. 
144). 

Charge  in  action  for  injuries  to  per- 
sonalty   that    plaintiff    could    recover 


its  market  value,  qualified  by  instruc- 
tion that  damages  should  be  such  as 
would  pay  plaintiff  for  damage  to  his 
property,  was  not  erroneous.  16  App. 
635   (4)    (85  8.  E.  932). 

It  was  inaccurate  to  charge  that  if 
plaintiff  was  entitled  to  recover  at 
all  he  might  recover  for  injuries  sus- 
tained, then  he  might  recover  for  lost 
time,  then  for  doctor's  bills  incurred, 
then  for  damages  done  to  automobile, 
and  if  injuries  were  permanent  he 
would  be  entitled  to  recover  for  his 
decreased  capacity  to  labor.  145/276, 
277  (4)   (88  8.  E.  983). 

Where  trial  judge  charged  correctly 
and  clearly  rule  as  to  measure  of 
damages  for  pain  and  suffering,  and 
in  connection  therewith,  and  closely 
following,  used  expression  that  "meas- 
ure" of  damages  is  question  for  jury, 
it  is  manifest  that  court  meant 
"amount,"  and  such  expression  was 
not  harmful.  146/200  (2)  (91  8.  E, 
46). 

Where,  in  action  for  damages,  there 
is  no  contention  that  plaintiff,  if  en- 
titled to  recover  at  all,  is  not  entitled 
to  recover  as  much  as  th&  amount  of 
verdict  rendered  in  her  favor,  instruc- 
tion of  court  upon  measure  of  dam- 
ages become  immaterial;  he  who  as- 
serts that  such  error  has  been  com- 
mitted as  requires  new  trial  must  not 
only  designate  the  error,  but  also 
show  that  error  worked  to  his  injury. 
18  App.  113,  114  (6)    (88  8.  E.  1003). 

Where  plaintiff  was  entitled  to  re- 
cover full  value  of  cow,  if  entitled  to 
recover  at  all,  court  did  not  err  in 
failing  to  charge  upon  law  as  to  nom- 
inal damage.  18  App.  648  (2)  (90  8. 
E.  224). 

Where  there  was  no  contention  as  to 
any  element  of  damage  or  negligence 
except  that  set  forth  in  petition  and 
supported  by  some  proof,  there  is  no 
merit  in  ground  of  motion  for  new 
trial  complaining  of  charge  on  ground 
that  court  failed  to  confine  jury  to 
ascertainment   of  precise   damages   al- 
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leged    in    petition.     20    App.    550    (2) 
(93  S.  E.  281). 

Where,  in  action  against  railroad 
company,  several  different  elements  of 
damage  are  claimed,  it  is  duty  of  court 
to  .explain  to  jury,  with  respect  to  each 
element,  basis  on  which  assessment  of 
damages  should  be  made;  and  where 
case  is  close  on  evidence  or  where 
amount  of  recovery  is  apparently  ex- 
cessive, new  trial  will  be  granted  for 
failure  of  court  to  instruct  as  to  rules 
of  law  for  measuring  element  of  dam- 
age set  forth  in  petition  and  sup- 
ported by  evidence.  20  App.  786,  788 
(5)   (93  S.  E.  533). 

Instruction  on  measure  of  damages 
which  is  so  incomplete  as  not  to  give 
jury  any  rule  by  which  they  can  cal- 
culate the  damages  is  erroneous.  21 
App.  231  (4)   (94  S.  E.  50). 

In  action  against  city  for  personal 
injury  from  fall  of  sewer  pipe  on  side- 
walk, charge  that  damages  are  given 
as  compensation  for  the  injury,  when 
it  can  be  estimated  in  money,  and  that 
damages  recoverable  should  be  a  fair 
compensation  for  injury  done,  sub- 
stantially following  this  section,  con- 
sidered with  entire  charge,  was  not 
reversible  error.  24  App.  411  (4) 
(101  S.  E.  2). 

See  Double  damages,  Earning  ca- 
pacity, Mental  suffering,  Mortality  ta- 
bles, Pain  and  suffering. 

Deceit:  Charge  in  action  for  deceit  that 
if  jury  should  allow  plaintiff  to  re- 
cover, they  might  increase  amount  ho 
paid  for  his  stock  by  a  sum  equivalent 
to  interest,  was  erroneous  as  giving 
as  measure  of  damages  amount  paid 
by  plaintiff  for  the  stock.  20  App. 
540  (2)    (93  S.  E.  171). 

Double  damages:  An  owner  of  land  al- 
leged to  have  been  injured  can  not  have 
recovery  of  such  character  as  to  in- 
clude double  damages  for  same  injury. 
141/186  (3,  6-b)    (80  S.  E.  642). 

Instruction    authorizing    plaintiff    to 
recover  for  the  injury  and  for  the  de- 
formity that  he  sustained  was  errone- 
•  ous,    as    authorizing    double    damages. 
142/801   (2)    (83  S.  E.  943). 

Earning  capacity:  Damages  recoverable 
for  permanent  injuries  to  person 
should  compensate  for  loss  of  money 
which  he  would  probably  earn  had  not 


the  injuries  occurred.     143/93,  94   (5) 
(84  S.  E.  434). 

Under  pleading  and  proof  here  not 
error  to  charge  that  jury  could  con- 
sider any  reasonable  prospect  of  in- 
creased earnings  on  part  of  plaintiff. 
Id. 

In  determining  damages  recovera- 
ble for  loss  of  child's  services  during 
remainder  of  minority  the  probable 
future  increase  of  earning  capacity 
may  be  considered.  143/753  (3)  (85  S. 
E.  920). 

Charge  which  failed  to  call  attention 
to,  and  require  consideration  of,  fact 
that  plaintiff's  earning  capacity  would 
decrease  in  his  declining  years,  was  er- 
roneous. 144/250,  252  (8)  (86  S.  E. 
933). 

Usual  average  earnings  of  injured 
person,  where  proof  thereof  is  reason- 
ably certain,  may  be  shown  as  basis 
of  recovery  for  loss  of  time.  14  App. 
674   (2)    (82  S.  E.  166). 

Evidence  of  compensation  which 
injured  party  was  receiving  when  in- 
jured is  admissible  on  question  of 
earning  capacity.  15  App.  369,  370 
(2)    (83  S.  E.  445). 

Measure  of  damages  for  permanent 
injuries  is  the  present  cash  value  of 
loss  by  reason  of  decreased  earning 
capacity.  145/522  (4)  (89  S.  E.  620). 
Where  it  appeared  that  plaintiff 
lost  his  arm  by  reason  of  injury  com- 
plained of  and  was  unfitted  for  work 
of  character  which  he  had  previously 
done,  not  error  to  admit  evidence  that 
since  certain  time  preceding  trial  he 
had  had  no  active  employment,  coup- 
led with  statement  that  he  had  at- 
tempted to  get  work  during  that  pe- 
riod, but  had  been  unable  to  do  so. 
145/647   (2)    (89  S.  E.  767). 

In  order  to  ascertain  or  form  esti- 
mate as  to  diminished  earning  capac- 
ity of  plaintiff  in  action  for  personal 
injuries,  it  is  not  essential  that  jury 
should  have  before  them  the  standard 
mortality  tables.  19  App.  336  (1) 
(91  S.  E.  440) 

Where  there  was  merely  a  decrease, 
and  not  a  total  loss,  of  earning  ca- 
pacity of  plaintiff  in  consequence  of 
injuries  complained  of,  court  erred  in 
giving  in  charge  rule  of  damages  ap- 
plicable to  total  loss  of  earning  capae- 
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ity;  error  was  not  cured  by  writing 
off  part  of  amount  of  damages  award- 
ed.    19  App.  370   (4)    (91  S.  E.  492). 

Where,  in  action  for  personal  injury, 
one  of  the  elements  of  damages  alleg- 
ed was  decrease  of  plaintiff's  earning 
capacity,  and  he  testified  that  for  three 
years  preceding  injury  he  had  satis- 
factorily served  defendant  as  machin- 
ist, it  was  not  error  to  allow  him  to 
testify  further  as  to  what  usual  and 
customary  wages  of  expert  machinist 
in  the  community  at  that  kind  of  busi- 
ness were.  21  App.  603  (1)  (94  8.  E. 
855). 

Where,  in  suit  for  personal  injuries, 
claim  for  future  impaired  earning  ca- 
pacity was  one  of  the  substantial  is- 
sues made  by  pleadings  and  evidence, 
law  relative  thereto  should  have  been 
given  in  charge  to  jury,  without  spe- 
cial request  therefor.  24  App.  607  (1) 
(101  S.  E.  758),  608  (1)  (101  S.  E. 
714). 

Where  petition,  after  setting  out 
alleged  injuries,  avers  "that  he  now 
suffers  from  the  same  and  will  continue 
to  suffer  from  the  same  as  long  as  he 
lives  »  »  »  that  on  account  of 
said  injuries  he  has  lost  entirely  his 
earnings  since  the  date  of  said  injury, 
and  that  his  earning  capacity  is  de- 
stroyed,'* and  where  evidence  shows 
such  physical  injuries  to  plaintiff, 
from  which  jury  may  reasonably  infer 
that  plaintiff  has  been  permanently 
or  totally  disabled  and  will  continue 
so  for  any  period  of  time,  issue  as  to 
lost  earning  capacity,  both  partial  and 
total,  is  presented.  24  App.  607  (2) 
(101  S.  E.  758). 

Where  petition  sets  out  petitioner's 
injuries  and  alleges  that  they  are  per- 
manent, and  that  petitioner  has  be- 
come totally  disabled,  and  where  peti- 
tion prays  damages,  as  result  of  said 
injuries,  for  **lost  capacity  to  labor 
and  earn  money,"  and  where  evidence 
shows  such  physical  injuries  to  plain- 
tiff, from  which  jury  may  reasonably 
infer  that  plaintiff  had  been  perma- 
nently or  totally  disabled  and  will 
continue  so  for  any  period  of  time, 
issue  as  to  lost  earning  capacity, 
either  partial  or  total,  is  presented. 
24  App.  608   (2)    (101  8.  E.  714). 


Instruction  of  trial  judge  considered 
and  held  to  nowhere  submit  to  jury 
question  of  plaintiff's  right  to  recover 
for  lost  capacity  to  labor  and  earn 
money,  but  to  expressly  confine  jury 
to  issue  of  wages  lost  up  to  time  of 
trial.  24  App.  608  (3)  (101  8.  E. 
714). 
Eyldencd:  Absolute  proof  of  amount 
was  not  essential  in  action  for  dam- 
ages to  cotton  from  fire,  it  being  suf- 
ficient that  evidence  and  circum- 
stances and  inferences  deducible 
therefrom  furnished  basis  for  reason- 
ably accurate  estimate.  144/178  (86 
8.  E.  550). 
Excesaive: 

Arm:-  Sum  of  $1,500  was  not  so  ex- 
cessive as  to  manifest  prejudice  or 
bias,  where  plaintiff,  injured  in  au- 
tomobile collision,  sustained  broken 
and  dislocated  left  arm  and  wrist, 
suffered  intense  pain  for  three 
months,  and  use  of  arm  was  perma- 
nently impaired.  24  App.  785  (2) 
(102  8.  E.  360). 
Bias:  Recovery  of  damages  which  can 
not  legally  be  measured  by  any 
other  standard  than  the  enlightened 
conscience  of  impartial  jurors  can 
not  be  set  aside  on  the  ground  that 
it  is  excessive,  unless  it  is  mani- 
festly the  result  of  prejudice,  bias, 
or  corrupt  motive.  13  App.  100  (1) 
(78  8.  E.  830). 

Verdict  for  damages  on  account 
of  personal  injuries  can  not  be  held 
to  be  excessive,  when  it  is  not  so 
large  as  to  be  manifestly  result  of 
prejudice  or  bias,  or  corrupt  motive. 
19  App.  336  (2)   (91  8.  E.  440). 

Where  there  is  nothing  in  the  rec- 
ord to  suggest  bias  er  prejudice  on 
part  of  jury,  verdict  can  not  be  set 
aside  as  excessive  where  amount 
thereof  could  have  been  arrived  at 
under  proof  submitted,  taking  into 
consideration  that  deceased  was  a 
wife  and  mother.  22  App.  313,  314 
(2)  (96  8.  E.  17). 
Eye:  Verdict  for  $2,000  for  loss  of  an 
eye  was  not  excessive.  18  App.  673 
(1)  (90  8.  E.  364). 
Hip  joint:  Recovery  of  $5,550  for  in- 
juries to  hip  joint,  which  were  grow- 
ing worse,  still  causing  suffering, 
and,  according  to  evidence,  rendered 
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Exceesiya — continued. 

plaintiff  incapable  of  earning  any- 
thing, not  excessive.  14  App.  273 
(2)   (80  S.  E.  688). 

Homicide:  Where  trial  judge  approved 
verdict,  reviewing  court  has  no 
right  to  interfere  upon  ground  that 
amount  of  $3,000  awarded  as  dam- 
ages for  homicide  of  six-year-old 
boy  was  excessive.  18  App.  314  (2) 
(89  S.  E.  373). 

Verdict  for  $4,000,  returned  four 
years  after  negligent  homicide  of 
plaintiff's  son,  who  at  time  of  death 
was  fourteen  years  of  age,  and  who 
contributed  substantially  to  support 
of  mother,  was  not  excessive.  19 
App.  691   (6)   (91  S.  E.  1068). 

Leg:  Verdict  for  $2,000  against  rail- 
road company  for  loss  of  a  leg  and 
other  minor  personal  injuries  sus- 
tained. 18  App.  134,  135  (5)  (88 
8.  E.  919). 

Pain  and  suffering:  Verdict  here  for 
$1,250  in  action  for  personal  injuries 
causing  pain  and  suffering  not  ex- 
cessive. 15  App.  533  (2)  (83  8.  E. 
796). 

Verdict  for  damages  based  on 
personal  injuries  and  pain  and  suf- 
fering can  not  be  said  to  be  legally 
excessive  unless  it  is  manifestly  re- 
sult of  bias  or  prejudice,  or  im- 
proper influence.  15  App.  805  (4) 
(84  8.  E.  144). 

Permanent  injury:  Where  evidence 
showed  gravity  and  permanence  of 
personal  injury,  contention  that 
verdict  of  $15,000  is  excessive  can 
not  be  sustained,  where  jury  could 
have  awarded  that  amount  for  suf- 
fering alone,  and  there  was  evidence 
that  plaintiff's  earning  capacity  had 
been  seriously  impaired.  15  App.  16 
(1)    (82  8.  E.  600). 

Verdict  for  $9,500  in  action  by 
car  inspector  of  railway  company, 
31  years  of  age,  and  whose  average 
earnings  were  $93  per  month,  was 
not  excessive,  physician  testifying 
that  in  his  opinion  plaintiff,  who 
had  suffered  injuries  to  his  back 
and  who  had  traumatic  neurasthenia, 
would  never  be  well  again,  and  other 
physicians  testifying  that  they  could 
not  say  whether  he  would  recover 
or  not.  18  App.  396  (1)  (89  8.  E. 
493). 


Ezceesive — continued. 
Personal  injury:     Recovery  of  $6,000 
for  serious  and  perhaps   permanent 
injury     to     traveling     salesman   of 
previous  good  health  and  about  41 
years  of  age  was  not  excessive  here. 
14  App.  674  (3)   (82  8.  E.  166). 
Ribs:   Verdict  for  $650.00  for  break- 
ing two  ribs  and  causing  total  dis- 
ability  for   five   or   six   weeks   was 
not   excessive.     140/254    (6)    (78    8. 
E.  925). 
False     representation:       In    action    for 
fraud  and  deceit  in  sale  and  purchase 
of  horse  and  buggy  measure  of  dam- 
ages   is    difference    between    value    at 
time  of  delivery  and  what  would  have 
been  the  then  value  if  representation 
made  by  defendant  had  been  true.    24 
App.  438   (1)    (101  8.  E.  197): 
Fright    may    be    considered    element    of 
damage  where  there  is  physical  injury 
attending    cause    of   fright,    or   where 
it  produces  physical  or  mental  impair- 
ment.    14  App.  722  (1)  (82  8.  E.  304). 
To  recover  damages  for  physical  in- 
juries  resulting   from   fright,   it   must 
be  shown  that  injuries  were  actual  re- 
sult of  fright,   and  defendant   should 
have  known  that  his  negligence  would, 
with  reasonable  certainty,  cause  such 
result.    Id.  722   (2). 
Insurance:   Evidence  in  action  for  neg- 
ligently firing  plaintiff's  property  that 
plaintiff  had  received  money  from  in- 
surance   company    for    destruction    of 
property   is   inadmissible.     144/47    (1) 
(85  8.  E.  1016). 
Interest:      Jury,   in     action    to    recover 
damages    for     value    of   property   de- 
stroyed  by   negligence,   could    add   to 
value     of     property     destroyed     sum 
equal  to   interest   on  such  amount   as 
damages.     142/381  (5)  (82  8.  E.  1066). 
Finding  of  certain  sum  as  interest 
eo    nomine,    in    addition    to    principal 
sum  sued  for  in  action  for  breach  of 
contract,  was  erroneous.     15  App.  460 
(83  8.  E.  795). 

Court  erred  in  charging  that  if  jury 
found  that  contract  was  entered  into 
through  deceit,  and  that  plaintiff  was 
deceived  in  selling  property,  it  would 
be  their  duty  to  find  for  plaintiff  for 
amount  sued  for,  with  interest  from 
time  of  delivery  of  property.  24  App. 
438  (2)   (101  S.  E.  197). 

In   shipper's   action   against   carrier 
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to  recover  damages  for  partial  de- 
struction of  shipment  of  eggs,  being 
one  in  tort,  verdict  for  interest  on 
amount  found  was  contrary  to  law.  24 
App.  742  (4)  (102  8.  E.  168). 
Live  stock:  Railroad  company  had  not 
right  to  negligently  reduce  plaintiff's 
hog  to  pork,  and  to  pay  for  the  hog 
on  the  basis  of  pork,  since  value  of 
living  hog  is  not  necessarily  confined 
to  market  price  of  meat  which  hog 
would  have  produced.  19  App.  632 
(91  8.  E.  1006). 
Married  woman:  Married  woman  whose 
capacity  to  labor  has  been  perma- 
nently diminished  by  physical  injury 
wrongfully  inflicted  may  recover  dam- 
ages therefor  as  an  element  or  species 
of  pain  and  suffering.  145/656  (2)  (89 
8.  E.  760). 
Mental  suffering:  Where  passenger  has 
sustained  no  injury  to  his  person  or 
his  purse,  by  receiving  bodily  hurt,  or 
being  subjected  to  insult,  abuse,  or 
humiliation,  he  can  not  recover  for 
mental  anguish  arising  from  fact  that 
carrier  may  have  delayed  to  carry  him 
to  his  destination  within  the  publish- 
ed scheduled  time.  141/51  (2)  (80  8. 
E.  282). 

Instruction  that  in  some  torts  injury 
is  to  plaintiff's  peace  or  feelings,  in 
which  case  no  measure  of  damages  can 
be  prescribed,  except  the  enlightened 
consciences  of  impartial  jurors,  was 
erroneous.     142/720  (2)  (83  8.  E.  681). 

Charge  that  "in  some  cases  the  en- 
tire injury  is  to  the  peace  and  happi- 
ness; in  cases  of  this  kind  the  only 
measure  of  damages  prescribed  is  that 
to  be  determined  by  the  jurors"  was 
inapt  here.  142/770,  771  (5)  (83  8. 
E.  792). 

It  was  error  to  charge  that  in  some 
torts  the  entire  injury  is  to  the  peace, 
happiness  and  feelings,  and  that  no 
precise  measure  of  damages  can  be 
prescribed,  without  stating  that  such 
instruction  was  applicable  only  to 
damage  based  on  pain  and  suffering. 
143/259   (2)    (84  8.  E.  584). 

8pecial  pecuniary  damages  are  re- 
coverable for  injury  to  peace  and 
happiness,  in  action  for  desecration  of 
burial  grounds.  143/291  (2)  (84  S. 
E.  962). 

Enforced  idleness  or  diminished  ef- 


ficiency in  offices  of  labor,  being  cal- 
culated to  give  rise  to  mental  dis- 
tress, can  be  classed  with  pain  and 
suffering,  and  the  jury  may  properly 
be  instructed  that  the  law  fixes  no 
other  measure  than  the  enlightened 
conscience  of  impartial  jurors.  13 
App.   100   (2)    (78  8.  E.  830). 

Mental  pain  and  suffering  having 
been  charged  in  petition,  which  was 
supported  by  evidence,  charge  that 
"physical  injury  which  incapacitates 
a  man  or  woman  from  labor  is  class- 
ified in  law  with  actual  mental  pain 
and  suffering,  such  pain  and  suffering 
as  is  charged  in  the  petition,"  was 
not  erroneous.    Id.  100  (3). 

Evidence  that  the  fact  that  plain- 
tiff was  not  able  to  work  and  carry 
on  his  duties  as  he  was  accustomed 
to  do  worried  him  was  properly  ad- 
mitted. 13  App.  386  (1)  (79  8.  E. 
243). 

Charge  that  damages  recoverable 
for  mental  pain  and  suffering  is  left 
to  the  enlightened  consciences  of  in- 
telligent jurors  was  not  erroneous  in 
the  use  of  the  word  "intelligent"  in- 
stead of  "impartial."     Id.   386    (2). 

Where  petition  claimed  actual  dam- 
ages for  loss  of  ability  to  labor  and 
physician's  bills,  but  there  was  proof 
only  of  mental  anguish  and  physical 
X>ain,  not  error  to  charge  that  there 
was  no  particular  rule  for  determin- 
ing damages  recoverable  for  mental 
pain  and  suffering  but  that  such  dam- 
ages were  left  to  the  enlightened  con- 
sciences of  intelligent  jurors.    Id. 

Where  neither  plaintiff's  petition 
nor  the  proof  makes  out  case  for  re- 
covery of  actual  damages,  and  her 
right  of  recovery  is  entirely  for  in- 
juries to  her  peace,  happiness,  or  feel- 
ings, charge  that  in  some  torts  the 
entire  injury  is  to  the  peace,  happi- 
ness, or  feelings  of  the  plaintiff,  and 
that  in  such  a  case  no  measure  of 
damages  can  be  prescribed  except  the 
enlightened  conscience  of  impartial 
jurors,  is  not  subject  to  criticism.  20 
App.  249,  250   (3)    (92  S.  E.  1006). 

Where  petition  alleged  that  plaintiff 
was  permanently  injured  in  that  all 
of  the  fingers  of  his  left  hand  had 
been  severed,  etc.,  instruction  that  as 
part   of    mental    suffering   jury    might 
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consider  deformity,  as  plaintiff  would 
be    entitled    to    recover    damages    for 
consciousness  he  would  carry  through 
life  of  being  a  deformed  person,  was 
not  subject  to  exception  that  pleadings 
did  not  authorize  such  instruction.     23 
App.  605    (4)    (99  S.  E.  238). 
Mortality  tables: 
Admissible:   Mortality   tables   are   not 
essential  on  question  of  expectancy 
of  life.     15  App.  571,  572  (5)   (84  8. 
E.  69). 

In  action  for  damages  for  injuries 
sustained  in  automobile  collision,  it 
was  not  error  to  admit  in  evidence 
the  Carlisle  Mortality  Table,  over 
objection  that  it  was  irrelevant, 
that  there  was  no  allegation  or  proof 
of  permanent  injury,  or  of  reduced 
earning  capacity,  and  no  proof  of 
vnluc  of  services.  24  App.  785  (4) 
(102  S.  E.  360). 
Annuity  tables:  Giving  of  instruction 
on  use  of  annuity  table,  without 
also  instructing  that  it  could  not 
be  used  unless  plaintiff's  injuries 
were  permanent,  was  prejudicial. 
142^801   (1)    (83  S.  E.  943). 

Under  conflicting  evidence  as  to 
whether  injuries  were  permanent 
court  should  not  instruct  on  use  of 
annuity  table  without  also  instruct- 
ing that  it  can  be  used  only  if  in- 
juries are  permanent.  Id. 
Charge  that  jury  were  to  use  Carlisle 
Tables  to  determine  probable  age  of 
plaintiff,  not  error  when  ap^jarent 
from  context  that  probable  expec- 
tancy was  meant.  13  App.  50  (1) 
(78  S.  E.  781). 

Where    evidence      was    conflicting 
as    to    extent    of   plaintiff's    injury, 
and   whether   it   was    permanent    or 
temporary,  charge  as  to  use  of  an- 
nuity table  should  inform  jury  that 
it  should  not  be  used,  unless  injury 
was    permanent.     145/276,    277     (6) 
(88  S.  E.  983). 
Oonclnsiye:    Mortality   tables   may   be 
useful,  but  are  not  conclusive  or  ab- 
solutely essential.     15  App.  571,  572 
(5)    (84  8.  E.  69). 
Mortification:      Allegation  that  plaintiff 
was   disfigured   by  his   injuries   as   al- 
leged   in    petition     and   would     suffer 
mortification    was    not    demurrable    as 
illegal,  immaterial,  and   irrelevant.   16 
App.  560,  566  (5)   (85  8.  E.  824). 


Nominal  damages:  Under  petition  here 
employee  whom  emi)loyer  refused  to 
l>ay  held  entitled  to  at  least  nominal 
and  **  temperate  * '  damages.  18  App. 
483   (89  8.  E.  597). 

Where  evidence  in  action  for  ejec- 
tion was  not  sufficient  to  authorize  re- 
covery of  special  damages,  but  author- 
ized verdict  for  nominal  damages  only, 
verdict  for  $400  was  excessive.  21 
App.  485  (2)  (94  8.  E.  633). 
Pain  and  suffering:  Charge  that  if  plain- 
tiff is  entitled  to  recover  at  all  he 
would  be  entitled  to  recover  for  pain 
and  suffering  endured  by  reason  of  the 
injury,  was,  in  light  of  entire  charge, 
not  ground  for  new  trial.  140/254, 
259   (78  8.   E.   925). 

Evidence  on  trial  two  and  a  half 
years  after  occurrence  of  injury,  that 
plaintiff  had  lost  part  of  his  hand, 
and  that  such  injury  still  caused  the 
plaintiff  pain  at  night,  and  that  he 
could  do  a  little  work  with  that  hand, 
and  that  he  had  been  confined  to  the 
house  for  more  than  a  week  after  being 
hurt,  authorized  charge  on  pain  and 
suffering,  mental  and  physical,  which 
he  might  have  suffered  in  the  past, 
and  might  suffer  in  the  future;  this 
is  true  though  plaintiff  added  to  his 
testimony  that  his  hand  did  not  hurt 
him  at  the  time  of  testifying.  140/727 
(6)   (79  8.  E.  836). 

Charge  that  if  plaintiff  would  suffer 
future  pain  damages  could  be  recov- 
ered therefor,  and  that  amount  for 
which  defendant  was  liable  rested  in 
the  enlightened  consciences  of  the  jury 
was  not  fatally  defective.  142/657, 
658   (5)    (83  8.  E.  518). 

Charge  that  plaintiff  sues  for  pain 
and  suffering,  which  she  claims  to 
have  sustained,  and  that  she  will  con- 
tinue to  endure  this  pain,  and  that 
her  general  health  has  been  impaired; 
that  there  is  no  mathematical  meas- 
ure given  by  law  for  this;  and  that  the 
jury  ascertains  from  the  evidence 
how  much  pain  and  suffering  has  been 
undergone  by  plaintiff,  and  how  much 
she  will  undergo,  if  the  evidence  dis- 
closes it,  held  adapted  to  the  evidence. 
13  App.  61  (1)   (78  8.  E.  779). 

Loss  of  ability  to  labor  constitutes 
pain  and  suffering.  13  App.  386  (1) 
(79  8.  E.  243). 


Digitized  by 


Google 


1439 


NINTH  TITLE— CHAPTER  5. 


§4503 


Of  damages. 


Sick  passenger,  wrongfully  carried 
beyond  destination,  may  recover  dam- 
ages for  physical  suffering,  which,  as 
necessary  result  of  his  condition,  is 
traceable  to  negligent  act.  14  App. 
311,  312   (3)    (80  S.  E.  725). 

Where  woman  exercising  ordinary 
care  in  walking  across  railroad  track 
at  street  crossing  in  city,  attended  by 
her  two  small  children,  discovers  that 
she  is  about  to  be  run  down  by  engine 
approaching  in  grossly  negligent  man- 
ner, and  leaps  from  track  and  falls  to 
ground,  and  one  child  is  mangled  by 
engine  in  her  presence,  and  woman 
sustains  shock  and  endures  pain  and 
suffering,  she  has  right  of  action  for 
the  wrong  to  herself.  146/243  (1«>  (91 
S.  E.  28). 

But  if  woman,  having  crossed  track, 
did  not  leap  and  fall  or  sustain  per- 
sonal injury,  fact  that  she  witnessed 
mangling  of  child  and  suffered  severe 
nervous  shock  therefrom,  would  not 
entitle  her  to  recover.     Id.  243   (2). 

Damages  for  pain  and  suffering  may 
be  recovered  under  the  Federal  em- 
ployer's liability  act.  21  App.  704, 
706  (4)    (94  S.  E.  909). 

In  suit  for  pain  and  suffering,  evi- 
dence that  scars  on  knee  of  female 
child,  remaining  considerable  length 
of  time  after  two  operations  had  been 
performed  upon  the  knee,  which  caus- 
ed knee  of  one  leg  to  be  one-fourth  of 
an  inch  larger  in  circumference  than 
other,  and  that  as  result  of  injury 
child's  leg  was  "crooked,"  and  that 
in  walking  she  would  never  have  "true 
use"  of  her  foot,  was  sufficient  to 
authorize  charge  on  subject  of  deform- 
ity. 24  App.  411,  412  (5)  (101  S. 
E.  2). 

In  action  for  injuries  sustained  in 
automobile  collision,  charge  as  to  fu- 

§  4503.  (§  3906.)  Aggravation. 

Amendment:  Petition  hero  for  damages 
for  injury  to  property  was  amendable 
by  adding  paragraph  charging  that 
acts  complained  of  were  done  willfully, 
to  cause  unnecessary  inconvenience, 
and  claiming  exemplary  damages.  142/ 
401  (1)   (83  S.  E.  107). 

Assault  and  battery:  Where  petition 
shows  clearly  that  plaintiff  sued  for 
unprovoked  assault  and  battery,  pray- 


ture  pain  and  suffering  was  not  er- 
roneous because  annuity  tables  had 
not  been  introduced  in  evidence  nor 
as  against  objection  that  there  was 
no  proof  of  permanency  of  injury,  nor 
value  of  services,  and  authorizing  its 
allowance  at  the  present  cost  value 
figured  at  7%  per  annum.  24  App. 
785  (5)   (102  S.  E.  360). 

Permanent  disability:  Evidence  here 
authorized  charge  on  permanent  dis- 
figurement of  plaintiff's  thumb.  15 
App.  309,  370   (3)    (83  S.  E.  445). 

Charge  here  as  to  damages  for  per- 
manent injury  was  not  erroneous  be- 
cause of  statement  that  no  fixed  rule 
exists  for  estimating  such  sort  of 
damages.  145/521,  522  (2)  (89  S.  E. 
620). 

Pleadings:  Paragraph  of  petition  in 
personal  injury  action  averring  that 
plaintiff's  expense^  for  medical  atten- 
tion were  **$ ,"  is  subject  to  spe- 
cial demurrer.  144/275  (2)  (87  S.  E. 
10). 

Where  i)etition  alleged  that  plain- 
tiff's car  was  set  on  fire  by  lighted 
lamp  being  thrown  from  its  place  by 
jar,  and  undisputed  evidence  showed 
that  lamp  was  not  lighted,  but  fell 
into  fire  and  broke,  there  was  fatal 
variance.  16  App.  683  (3)  (85  S.  E. 
954). 

Bailroad  car:  Measure  of  damages  to 
car  from  fire  was  difference  in  its 
value  before  fire  and  value  after  be- 
ing repaired  after  fire.  16  App.  683 
(2)    (85  S.  E.  954). 

Value  Of  property:  Owner's  right  to  re- 
cover value  of  property  converted  is 
not  affected  by  fact  that  he  purchased 
it  for  less  than  value,  or  received  it 
as  gift.  16  App.  834,  835  (5)  (86  S. 
E.  651). 


ing  compensation  for  injuries  inflicted, 
and,  by  reason  of  certain  alleged  ag- 
gravating circumstances,  asked  for 
punitive  or  exemplary  damages,  excep- 
tion that  verdict  is  contrary  to  law 
because  plaintiff  seeks  to  recover  for 
only  mental  pain  and  suffering,  and 
not  for  any  physical  injury  is  without 
merit.  23  App.  33  (2)  (97  8.  E.  277). 
Charge  of  provisions  of  this  section  was 
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not  error  here  in  action  for  damages 
from  nuisance.  142/401  (3)  (83  8.  E. 
107). 

Ejecting  passenger:  Evidence  here  in 
action  for  being  ejected  from  train 
sustained  verdict  for  plaintiff  for  $350. 
14  App.  619,  621  (8)   (82  8.  E.  299). 

Allegations  in  action  to  recover  for 
being  ejected  from  train  that  while 
walking  from  place  of  ejection  to  sta- 
tion last  passed  by  train,  through  sec- 
tion of  country  in  which  he  was  a 
stranger,  plaintiff  was  accosted  by  a 
strange  white  man  and  notified  that 
no  colored  person  could  safely  traverse 
that  section  of  the  country,  and  plain- 
tiff was  forced  to  hire  said  white  man 
to  escort  him  through  that  section, 
giving  him  therefor  a  five-dollar  watch 
chain,  were  not  wholly  irrelevant,  but, 
had  such  allegation  been  set  forth  as 
element  of  recovery,  would  have  been 
demurrable.  21  App.  367  (4)  (94  8. 
E.  619). 

Fire:  Railroad  company  which  has  neg- 
ligently set  out  large  number  of  fires 
on  different  occasions  may  be  held 
liable  for  punitive  damages  in  action 
for  damages  from  one  of  such  fires. 
16  App.  504,  505  (3)   (85  8.  E.  804). 

Negligence:  Where  allegations  of  peti- 
tion in  action  for  personal  injury, 
based  on  negligence  alone,  present  no 
question  of     willfulness,     wantonness. 


malice,  oppression,  or  conscious  indif- 
ference to  consequences,  it  is  not  er- 
roneous to  strike  allegation  claiming 
punitive  damages.  146/151  (2)  (90 
8.  E.  963). 

In  action  for  recovery  of  damages 
for  commission  of  mere  negligent  tort 
which  involves  no  actual  physical  in- 
^vasion  of  one's  rights  of  person  or 
property,  but  which  consists  in  omis- 
sion to  perform  private  duty  spring- 
ing out  of  relation  of  carrier  and  pas- 
senger, breach  of  which  results  in 
damage  to  person  to  whom  that  duty 
is  owing,  law  of  trespass  is  not  in- 
volved, and  it  is  therefore  error  to 
give  in  charge  the  last  clause  in  this 
section.  20  App.  249  (2)  (92  8.  E. 
1006). 

Where  only  reasonable  legal  con- 
struction of  petition  is  that  damages 
complained  of  resulted  from  grossly 
negligent  failure  of  telegraph  com- 
pany's servants  in  performance  of  or- 
dinary public  duties  owing  plaintiff, 
recovery  for  punitive  or  exemplary 
damages  growing  out  of  willful  mis- 
conduct, malice,  fraud,  wantonness,  or 
oppression,  or  that  entire  want  of  care 
which  would  raise  presumption  of 
conscious  indifference  to  consequences 
was  not  authorized.  23  App.  479  (3) 
(98  8.  E.  407). 


§  4504.  (§  3907.)  Vindictive  damages. 


Cited.     18  App.  396  (1)  (89  8.  E.  493); 

24  App.  527  (101  8.  E.  699). 
Oliarge:  Where  harmless  in  view  of 
whole  charge  and  evidence,  error  in 
charging  in  accordance  with  last  part 
of  this  section,  which  was  inapplica- 
ble, was  not  ground  for  reversal. 
144/46    (2)    (85  8.   E.   1042). 

Error  in  instructing  that  damages 
recoverable  by  plaintiff,  if  she  was 
entitled  to  recover,  were  to  be  fixed 
by  enlightened  conscience  of  jury,  was 
not  corrected  by  correct  statement  that 
plaintiff  was  only  entitled  to  recover 
money  value  of  her  husband's  life,  in 
absence  of  express  retraction  of  in- 
correct instruction.  18  App.  113,  114 
(6)    (88  8.  E.  1003). 

Where  alleged  assault  was  made 
upon  individual  partner,  and  there  was 
no    allegation    authorizing    partnership 


to  recover  for  wounded  feelings,  it 
was  error  to  give  in  charge  that  part 
of  this  section  declaring  that  in  some 
torts  entire  injury  is  to  the  peace, 
happiness,  or  feelings  of  the  plaintiff, 
etc.  18  App.  196,  197  (4)  (89  8.  E. 
188). 

Fright  may  be  considered  element  of 
damage  where  there  is  physical  injury 
attending  cause  of  fright,  or  where  it 
produces  physical  or  mental  impair- 
ment. 14  App.  722  (1)  (82  8.  E.  304). 
To  recover  damages  for  physical  in- 
juries resulting  from  fright,  it  must 
be  shown  that  injuries  were  actual  re- 
sult of  fright,  and  defendant  should 
have  known  that  his  negligence  would, 
with  reasonable  certainty,  cause  such 
result.     Id.  722   (2). 

Mental  suffering:  Carrier  is  liable  for 
injuries  resulting  from   requiring  pas- 
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senger  to  disembark  at  unsafe  place, 
but  not  for  mental  and  physical  suf- 
fering occasioned  solely  by  mistake  in 
taking  wrong  train  or  in  making  an 
effort  to  return  to  place  of  safety.  13 
App.  298  (2)   (79  S.  E.  91). 

Where  plaintiff  did  not  ask  damages 
for  physical  injury,  but  made  her 
whole  claim  for  mental  suffering,  re- 
covery can  not  be  had,  notwithstand- 
ing wantonness  of  injury.     17  App.  79 

(1)  (86  8.  E.  256). 

Nonsuit  was  error  in  action  for  dam- 
ages on  account  of  sickness  caused  by 
drinking  beverage  from  bottle  con- 
taining body  of  dead  and  putrid 
mouse,  as  jury  might  infer  that  plain- 
tiff's suffering  was  due  to  mental  an- 
guish caused  by  discovery  of  loath- 
some contents  of  bottle.     18  App.  226 

(2)  (89   S.   E.   495). 

Where  evidence  did  not  show  that 
injury  was  more  than  mental  anguish 
and  physical  pain  unaccompanied  by 
physical  injury  to  person,  and  plain- 
tiff's inconvenience  and  physical  ill- 
ness were  not  natural  or  reasonable 
consequence  of  defendant's  alleged 
tort,  and  defendant  could  not  have 
anticipated  that  such  consequence 
would  naturally  or  reasonably  flow 
therefrom,  it  was  error  to  overrule 
defendant's  motion  for  new  trial.  23 
App.  161  (97  S.  E.  866). 

There  can  be  no  recovery  of  dam- 
ages because  of  mental  pain  and  an- 
guish alone  which  resulted  from  more 
negligence,  when  there  was  no  physical 
tort  resulting  in  injury  to  person  or 
purse.  23  App.  473  (98  S.  E.  409). 
Pain  and  suffering  could  be  inferred 
from  nature  and  character  of  wound 
inflicted  upon  plaintiff,  a  child  of  ten- 
der years,  which  rendered  him  uncon- 
scious, from  which  he  bled  profusely, 
and  which  necessitated  his  removal  to 
a  hospital,   and  recovery   was   author- 


ized therefor.     19  App.  792   (92  S.  E. 
286). 

Property:  Where  evidence  authorized 
inference  that  injury  to  plaintiff's 
property  was  inflicted  in  reckless  dis- 
regard of  his  rights,  finding  of  puni- 
tive damages  was  authorized.  16  App. 
635  (2)    (85  S.  E.  932). 

Plaintiff  can  not  recover  general 
damages  on  ground  that  he  was  hu- 
miliated, mortified,  or  shocked,  where 
injury  complained  of  is  not  a  x>ersonal 
tort,  but  an  injury  to  property.  21 
App.  265  (2)   (94  S.  E.  274). 

Worldly  circumstances: .  Where  plaintiff 
sued  for  damages  on  account  of  alleg- 
ed unlawful  battery,  it  was  error  for 
court  to  charge  jury  that  in  estimat- 
ing the  damages  the  worldly  circum- 
stances of  the  parties  should  be  con- 
sidered and  weighed.  21  App.  732  (1) 
(94  S.  E.  1043). 

Where  the  entire  injury  sued  for 
was  not  to  the  peace,  happiness,  or 
feelings  of  the  plaintiff,  it  was  re- 
versible error  for  the  court  to  charge 
the  jury  that  they  should  weigh  the 
worldly  circumstances  of  the  parties. 
23  App.  96  (3)  (97  S.  E.  553). 

Where  personal  injury  alleged  was 
not  entirely  to  the  peace,  happines  and 
feelings  of  plaintiff,  it  was  reversible 
error  for  court  to  give  in  charge  pro- 
visions of  this  section  that  'Hhe 
worldly  circumstances  of  the  parties, 
the  amount  of  bad  faith  in  the  trans- 
action, and  all  the  attendant  facts 
should  be  weighed."  23  App.  604  (99 
S.  E.  222). 

Wounded  feelings:  Where  alleged  as- 
sault was  made  upon  individual  part- 
ner, and  there  was  no  allegation  au- 
thorizing partnership  to  recover  for 
wounded  feelings,  it  was  error  to 
charge  the  jury  could  give  additional 
damages  for  wounded  feelings  of  plain- 
tiffs. 18  App.  196,  197  (4)  (89  S.  E. 
188). 


§  4505.  (§  3908.)  NeceBsary  expenses. 


Pleading:  Allegation  in  petition,  in  ac- 
tion for  damages  from  sickness  due 
to  a  nuisance,  as  to  expense  of  mov- 
ing, was  not  demurrable  on  ground 
that  it  was  not   the   proximate   result 


of  such  nuisance,  or  that  there  should 
be   an  itemized  statement   of  the  ele- 
ments of  expense  involved  in  the  mov- 
ing.    141/191   (2-c)    (80  S.  E.  645). 
Slander:   Necessary  expenses  consequent 
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ble  in  a  slander  suit. 
(92  S.  E.  950). 


upon  injury  done  are  legitimate  items 
of  damage  in  personal  injury  cases 
only,  and  the  rule  is  entirely  inappUca- 

§  4507.  (§  3910.)  Oeneral  damages,  special  damages. 


20  App.  241  (2) 


Cited.  141/191,  193,  194  (80  8.  E. 
645). 
Charge  defining  general  damages  in 
language  of  this  section  and  stating 
that  in  addition  to  general  damages 
plaintiff  claims  that  he  is  entitled  to 
punitive  damages,  was  not  ground  for 
now  trial,  where  verdict  could  have 
been  only  for  punitive  damages.  14 
App.  619,  620  .(5)    (82  S.  E.  299). 


Slander  and  Ubel:  Where,  in  suit  for 
slander,  only  general  damages  were 
asked,  and  no  evidence  was  submitted 
upon  question  of  special  damages,  it 
was  error  for  court  to  charge  that 
special  damages  are  such  as  actually 
flowed  from  the  act,  and  must  be 
proved  in  order  to  be  recovered.  20 
App.  241   (1)   (92  8.  E.  950). 


§  4508.  (§  3911.)  Direct  and  consequential  damages. 


Earnings:  Consequential  damages  neces- 
sarily resulting  from  tortuous  act 
may  be  recovered  for  loss  of  time.  14 
App.  674  (2)   (82  8.  E.  166). 

Usual  average  earnings  of  injured 
person,  where  proof  thereof  -is  reason- 
ably certain,  may  be  shown  as  basis 
of  recovery.     Id. 

Fire:  Municipal  corporation  which  op- 
erated electric-light  plant  and  care- 
lessly installed  switch,  in  consequence 
of  which  building  was  destroyed  by 
fire,  was  liable  for  the  loss.  142/840 
(2-4)    (83  8.  E.   939). 

§  4509.  (§  3912.)  Damages  too  remote,  when. 

8ee  notes  to  §  4510. 
Cited.     18  App.  769   (90  8.  E.  725). 


Telegram:  Damages  alleged  to  have  been 
sustained  because  of  non-delivery  of 
message  to  charter  vessel  for  shipment 
of  lumber  to  Europe  were  too  remote, 
uncertain,  and  conjectural  to  author- 
ize recovery,  where  petition  nowhere 
alleged  that  plaintiff  sold  the  timber 
at  a  price  certain,  or  that  he  had  a 
purchaser,  but  merely  alleged  that 
plaintiff  could  have  sold  in  Europe  at 
the  market  price.  21  App.  737  (94  8. 
E.  1033). 


§  4510.  (§  3913.)  Rule  to  ascertain. 


Balking  horse:  Where  it  appeared  from 
recitals  of  fact  in  petition  against  de- 
fendant railroad  that  proximate  cause 
of  injury  was  balking  of  plaintiff's 
horse,  and  petition  nowhere  alleged 
that  defendant,  by  any  specific  act  of 
negligence,  caused  balking  of  horse 
and  resulting  injury,  court  did  not  err 
in  sustaining  general  demurrer  and  in 
dismissing  suit.  24  App.  303  (2)  (100 
8.  E.  731). 

Crops:  Items  of  damages  due  to  crop- 
per's becoming  sick  and  moving  away 
were  too  remote  and  speculative  to 
authorize  recovery  of  value  of  croi>s 
alleged  to  have  been  thus  lost,  in  ac- 
tion for  damage  from  water,  backed 
I>y  dam,  becoming  stagnant.  144/135 
(86  S.  E.  324). 


Fire:  Municipal  corporation  which  op- 
erated electric-light  plant  and  care- 
lessly installed  switch,  in  consequence 
of  which  building  was  destroyed  by 
fire,  was  liable  for  the  loss.  142/840 
(2-4)   (83  8.  E.  939). 

Cost  of  renting  another  building 
and  damages  to  business  from  being 
without  building  for  two  months  were 
too  remote  to  be  recoverable  in  action 
for  damages  from  destruction  of 
building.     Id.     840    (4). 

Independent  contractor:  Petition  in  ac- 
tion against  owner  of  building,  pros- 
pective tenant  thereof,  and  contractor 
employed  to  make  certain  alterations 
therein  alleging  that  owner  retained 
possession  and  control  of  the  building, 
that    the    contractor    and    prospective 
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tenant  each  seyerallj  requested  peti- 
tioner to  go  to  the  building  and  there 
to  make  an  estimate  of  cost  of  certain 
work,  that  petitioner  went  to  the 
building  for  purpose  of  making  esti- 
mate and  fell  into  hole  which  defend- 
ants negligently  failed  to  guard,  etc., 
failed  to  show  breach  of  any  duty 
which  contractor  owed  petitioner  and 
was  demurrable.  23  App.  465  (98  8. 
E.  359). 

Intervening  cause:  Petition  alleging 
that  defendant  allowed  certain  ma- 
terial to  escape  from  gas  plant,  and 
to  flow  in  open  ditch,  some  of  which 
on  account  of  object  being  tossed 
therein  splashed  in  the  face  of  plain- 
tiff while  he  was  walking  along  the 
sidewalk,  producing  injury,  was  not 
demurrable  on  ground  that  injury 
was  attributable  to  act  of  independ- 
ent agency  of  which  defendant  had 
no  control.  145/440  (2)  (89  S.  E. 
423). 

Jury:  Where  negligence  alleged  was 
proximate  cause  of  damages  from  col- 
lision between  plaintiff's  motorcycle 
and  defendant's  automobile  was  ques- 
tion for  jury.  17  App.  733  (2)  (88  8. 
E.  409). 

Nuisance:  Where  nuisance  is  not  of  per- 
manent nature,  but  one  that  may  be 
abated  at  any  time,  and  upon  its  abate- 
ment no  further  injury  would  result, 
person  whose  land  is  injured  is  not 
entitled  to  recover  damages  for  both 
past  and  prospective  injuries  to  the 
land,  but  can  recover  for  only  such 
injuries  as  were  actually  sustained, 
within  period  prescribed  by  statute 
of  limitations,  before  suit  was  brought. 
22  App.  490   (2)    (96  8.  E.  328). 

Profits:  While  speculative  profits  can 
not  be  recovered  as  damages,  profits 
which  would  have  been  received  but 
for  acts  of  defendant  may  be  so  re- 
covered where  they  are  definite  and 
certain.  14  App.  738  (3)  (82  8.  E. 
.110). 

Charge  in  suit  for  negligent  homi- 
cide of  one  who  was  conducting  a 
dairy,  to  determine  gross  receipts 
of  dairy,  "and  then  take  all  expenses 
that  contributed  to  the  fund,  rent  of 
his  land,  and  any  expenses  incurred 
in  and  about  the  dairy,  and  differ- 
ence   between     total     expenses      and 


total  receipts  would  be  net  earnings, 
and  that  would  be  average  yearly 
loss;  and  you  multiply  his  average 
yearly  loss  by  the  expectation  of 
years,  and  that  would  give  you  the 
gross  amount  of  plaintiff's  recov- 
ery," was  error.  145/696,  697  (4) 
(89   8.   E.   753). 

Proximate  cause:  While  master  may  be 
liable  for  injury  to  servant  resulting 
from  master's  negligence,  although 
master,  in  exercise  of  ordinary  care, 
could  not  have  foreseen  that  neg- 
lisrence  would  result  in  injury  of  par- 
ticular kind  produced,  or  in  particular 
servant  being  injured,  he  can  not  be 
held  liable  unless  injury  was  natural 
and  probable  result  of  his  negligence; 
he  is  not  liable  unless,  by  exercise  of 
ordinary  care  and  diliurence,  he  could 
have  reasonablv  apprehended  that  his 
negligence  would  or  micrht  result  in  in- 
jury to  some  one  of  his  servants.  23 
App.  476  (98  8.  E.  408>. 

Where  undisputed  evidence  clearly 
showed  that,  even  if  defendant  com- 
pany was  negligent  as  alleged,  direct 
and  proximate  cause  of  homicide  sued 
for  was  intervening  act  of  separate 
and  intervening  aeency,  verdict  for 
defendant  was  not  only  authorized  but 
demanded,  and  court  did  not  err  in 
overruling  motion  for  new  trial.  23 
App.  753    (99  8.  E.  638). 

Bailroad  company:  Iniurv  to  feelings  of 
female  insulted  bv  driver  of  carriage 
who  was  engaged  by  conductor  of 
train  and  telesrraph  operator  at  sta- 
tion to  take  her  to  her  home  was  not 
a  proximate  result  of  railroad  com- 
pany's negligence  in  failing  to  stop 
train  at  her  station.  21  App.  50  (1) 
(93   8.   E.  547). 

Speculatiye  damages:  Damages  conse- 
quent upon  breach  of  railroad  com- 
pany's covenant  to  construct  side 
track  and  erect  warehouse  to  be  used 
as  a  depot,  in  consideration  of  grant 
of  risrht  of  way,  are  not  necessarily 
speculative,  though  resting  upon  opin- 
ion of  witnesses.  13  App.  357,  358 
(7)    (79  8.  E.  187). 

Telegram:  Damages  alleged  to  have 
been  sustained  because  of  non-delivery 
of  message  to  charter  vessel  for  ship- 
ment of  lumber  to  Europe  where  too 
remote,   uncertain,   and   conjectural   to 
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authorize  recovery,  where  petition  no- 
where alleged  that  plaintiff  sold  the 
timber  at  a  price  certain,  or  that  he 
had  a  purchaser,  but  merely  alleged 
that  plaintiff  could  have  sold  in  Eu- 
rope at  the  market  price.  21  App. 
737    (94   S.   E.   1033). 

While  addressee  of  telegram  may 
sue  telegraph  company  in  tort  and  re- 
cover for  such  damage  as  proximate- 

§  4511.  (§  3914.)  Exception  to  rule. 


ly  results  from  its  breach  of  duty  to 
serve  public  with  due  care,  he  can 
not  recover  for  damage  not  caused  by 
negligence  of  company,  but  which  re- 
sulted from  his  voluntary  act  in  com- 
plying with  terms  of  a  proposal  or 
contract  which  he  was  under  no  legal 
compunction  to  perform.  20  App.  663 
(1)  (93  S.  E.  256). 


Cited.  143/827,  834  (85  S.  E.  1050). 
Fire:  Municipal  corporation  which  op- 
erated electric-light  plant  and  care- 
lessly installed  switch,  in  conse- 
quence of  which  building  was  de- 
stroyed   by    fire,    was    liable    for    the 


loss.     142/840    (2-4)    (83   S.   E.   939). 
Pleading:    Plaintiff   should   allege   facts 
showing    that    damages    claimed    fall 
within   this   section.      140/51    (3)    (78 
S.  E.  413). 


§  4512.  (§  3915.)  Against  joint  trespassers. 


stated.     13  App.  29  (78  S.  E.  686). 
Cited.     147/428,  431   (94  S.  E.  558). 

Oollision:  Where  plaintiff  charged  that 
she  was  damaged  by  two  defendants, 
and  alleged  that  damage  was  oc- 
casioned by  collision  between  street 
car  belonging  to  one  defendant,  upon 
which  she  was  passenger,  and  automo- 
bile belonging  to  other  defendant,  but 
separately  charged  acts  of  negligence 
against  each  defendant  as  causing  col- 
lision, and  it  appeared  from  petition 
that  such  acts  of  negligence  jointly 
and  concurrently  caused  collision  and 
thereby  produced  damage,  plaintiff 
suflficiently  charged  defendants  as 
being  joint  tort-feasors.  24  App.  (4) 
(101  S.  E.  401). 

Oonsplracy  is  not  gravaman  of  charge,  in 
action  on  the  case  for  conspiracy,  but 
may  be  both  pleaded  and  proved  as- 
aggravating  the  wrong  of  which  plain- 
tiff complains,  enabling  him  to  recover 

§  4513.  (§  3916.)  Contribution. 

Cited.  147/428,  431  (94  S.  E.  558). 
Borden  of  proof  was  on  plaintiff  to 
show  that  proximate  cause  of  injury 
to  plaintiff's  employee,  for  which  it 
has  already  been  mulcted  in  damages, 
was  result  of  positive  wrongful  acts 
and  negligence  upon  part  of  defend- 
ant in  instant  case,  and  that  plain- 
tiff had  not  participated  in  such 
wrongful  acts  and  was  not  mere  joint 
tort-feasor  in  sense  that   it   had  been 


in  one  action  against  all  as  joint  tort- 
feasors. 149/67  (1)  (99  S.  E.  123); 
23  App.  736  (1)  (99  S.  E.  393). 

Bule  that  where  conspiracy  is  shown, 
act  of  one  becomes  act  of  all,  in  so 
far  as  furtherance  of  conspiracy  is 
concerned,  applies  with  no  less  force 
to  action  for  resulting  tort  than  to 
prosecution  for  resulting  crime,  and 
applies  alike  in  all  cases,  whether  al- 
leged tort  amounts  to  crime  or  not. 
19  App.  334   (1-a)    (91  8.  E.  434). 

Where  petition  alleges  that  two  or 
more  persons  conspired  to  defraud  and 
did  defraud  petitioner,  and  his  action 
is  brought  against  only  one  of  them 
to  recover  for  tortious  acts  of  all, 
proof  of  conspiracy  is  necessary  only 
in  order  to  charge  conspirator  sued 
with  responsibility  for  acts  of  those 
not  sued.  19  App.  334  (2)  (91  8. 
E.  434). 


guilty  with  defendant  of  same  or  like 
negligence  which  resulted  in  causing 
fatal  injuries.  20  App.  548  (4)  (93 
8.  E.  170). 
Indemnity:  Where  one  of  two  or  more 
joint  tort-feasors  has  been  sued  for 
and  compelled  to  satisfy  damages  aris- 
ing from  jointly  tortious  transaction, 
he  can  not,  as  general  rule,  maintain 
action  either  for  contribution  or  in- 
demnity over  against  those  connected 
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with  him  in  tort.  23  App.  346  (1) 
(98  S.  E.  256). 
Same  or  like  negligence:  Petition 
showing  that  plaintiff  had  been  re- 
quired, under  judgment  in  prior  suit, 
to  pay  a  certain  sum  as  damages  for 
a  homicide,  and  that  in  such  suit  it 
had  vouched  in  the  present  defend- 
ant, that  the  homicide  was  caused  by 
wrongful  acts  and  negligence  on  the 
part  of  defendant,  in  which  plaintiff 
had  not  participated,  and  that  it  was 
not  guilty  of  the  same  or  like  negli- 
gence as  that  of  defendant,  stated  a 
right  of  action  in  plaintiff,  and  it  , 
was  error  to  sustain  general  de- 
murrer thereto.  140/309  (1)  (78  8. 
E.  931). 

Where  liability  of  tort-feasor  in 
original  suit  arises  merely  from  nega- 
tive acts  of  omission,  such  as  failure 
in    his    duty    to    inspect,    and    proxi- 


mate cause  of  injury,  so  far  as  joint 
tort-feasors  are  concerned,  lay  in  ac- 
tive, positive  acts  of  negligence  on 
part  of  other  tort-feasor,  in  which 
original  defendant  did  not  participate, 
general  rule  does  not  apply.  23  App. 
346   (1)    (98  S.  E.  256). 

Act  of  railroad  company  in  operat- 
ing train  along  private  track  and  un- 
der dangerously  low  shed  maintained 
by  oil  mill  company,  without  warn- 
ing employee  who  was  killed,  amount- 
ed to  actual  participation  in  proximate 
cause  of  homicide  rather  than  mere 
legal,  passive  acquiescence  in  negli- 
gence of  oil  mill  company  in  main- 
taining shed  in  dangerous  condition, 
and  railroad  company  could  not  re- 
cover from  oil  mill  company  amount 
of  judgment  paid  for  homicide  of  em- 
ployee. 23  App.  346  (2)  (98  S.  E. 
256). 


§  4514.  (§  3917.)  Highest  amount  proved. 


Bail  trover:  Where  landlord  seeks  by 
bail  trover  against  his  cropper  to  re- 
cover property,  title  to  which  plain- 
tiff holds  merely  as  security  for  sup- 
plies furnished,  or  other  debt,  and  he 
elects  to  take  money  verdict,  he  can 
not  recover  more  than  amount  of  debt 
for  which  property  stands  as  securi- 
ty.    18  App.  57  (88  S.  E.  799).  . 

Direction  of  verdict:  Where  suit  in  tro- 
ver is  brought  by  vendor  against  third 
person,  and  not  against  original  ,ven- 
dee,  and  there  is  no  proof  of  value  of 
property  sued  for,  direction  of  money 
verdict  is  error.  22  App.  608  (5)  (96 
S.  E.  705). 

Election:  Plaintiff  having  elected  to 
take  money  verdict,  measure  of  dam- 
ages could  not  exceed  principal  and 
interest  of  his  debt,  less  any  sum 
which  had  been  received  by  him  in 
part  payment,  notwithstanding  value 
of  property  exceeded  amount  due  at 
time  of  trial.  13  App.  419  (3)  (79 
S.  E.  225). 

Where  there  was  no  evidence  def- 
initely fixing  value  of  property,  there 
was  nothing  on  which  to  base  money 
verdict,  though  there  was  testimony 
that  defendant  admitted  that  he  conj 
verted  property.  16  App,  255  (4)  (85 
S.  E.  268). 


Where  plaintiff  elected  to  take 
money  verdict,  proof  of  value  of 
property  sued  for  was  necessary,  but 
where  there  had  been  an  agreement 
as  to  price  agreed  price  was  prima 
facie  evidence  of  such  value.  17 
App.  669,  670  (3)   (87  S.  E.  1097). 

Where  plaintiff  in  action  of  trover 
elects  to  take  money  verdict  he  may 
recover  highest  proved  value  of  con- 
verted property  between  time  of  con- 
version and  trial,  not  in  excess  of 
value  of  property  alleged  in  petition. 
22   App.  404   (1)    (95   S.  E.   1001). 

Where,  in  suit  in  trover  brought 
under  short  form,  plaintiff  elects  to 
take  a  money  verdict  for  the  highest 
l)rovcd  value  of  the  property  between 
the  date  of  conversion  and  the  date 
of  trial,  recovery  can  not  exceed  value 
alleged  in  petition,  without  an  amend- 
ment covering  the  xecess.  22  App. 
564  (96  S.  E.  505). 
Interest:  Where  verdict  in  trover  is 
for  stated  sum  as  principal  and  stated 
sum  as  interest,  judgment  will  be 
set  aside  unless  plaintiff  write  off  the 
amount  allowed  as  interest.  145/558 
(89  S.  E.  487). 

Verdict  for  plaintiff  in  trover  should 
have  been  for  lump  sum,  and  not  for 
stated   sum    "with    interest   at    7    per 
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cent/'     24   App.   661    (3)    (101   S.   E. 
815). 

Security:  Where  plaintiflP  in  trover 
holds  title  as  security  and  elects 
money  verdict,  he  may  recover 
highest  proved  value  between  conver- 
sion and  trial,  or  value  at  date  of 
conversion  with  interest,  but  in  nei- 
ther case  can  he  recover  more  than 
amount  of  debt.  15  App.  678  (1)  (84 
S.  E.  165). 

Where  plaintiff  in  trover  suit  for 
recovery  of  property  title  to  which 
plaintiff  holds  as  security  for  debt 
elects  to  take  a  money  verdict,  meas-  . 
ure  of  damages  is  either  the  highest 
proved  value  of  the  property  between 
the  date  of  conversion  and  the  trial, 
or  value  of  property  at  date  of  con- 
version, with  interest  or  hire  thereon, 
subject,  however,  to  condition  that 
under  neither  choice  can  a  recovery 
be  had  for  more  than  the  amount  of 
the  debt  for  which  the  property  stands 
as  security.  21  App,  168  (2)  (94  S. 
E.  46). 

Time  of  conversion  referred  to  in  this 
section  is  time  when  defendant  him- 
self converted  to  his  own  use  pro]> 
erty  sued  for.  15  App.  674  (84  S.  E. 
142). 


Ordinarily  the  measure  of  damages 
where  property  has  been  converted  is 
its  market  value  at  the  time  of  con- 
version. 20  App.  39  (3)  (92  S.  E. 
398). 
Valne:  "Highest  proved  value''  means 
highest  value  which  jury,  under 
proofs,  may  fix,  and  not  highest  es- 
timate given  by  any  witness  as  to 
value.     15  App.  674  (84  S.  E.  142). 

Contract  of  conditional  sale  here 
was  prima  facie  evidence  of  actual 
value  of  property  converted.  15  App. 
678    (1)    (84  S.   E.   166). 

Highest  proved  value  which  is  re- 
coverable in  trover  is  amount  which 
jury,  from  consideration  of  all  evi- 
dence, find  to  be  highest  value  be- 
tween time  of  conversion  and  trial. 
16  App.  255  (1)    (85  S.  E.  268). 

Where,  in  trover  suit,  there  is  no 
specific  ad  damnum  clause  in  the  con- 
clusion of  the  declaration,  and  prayer 
is  that  process  issue,  require  the  de- 
fendant to  be  and  appear  at  the  next 
term  of  court  to  answer  the  complaint, 
amount  of  damages  asked  for  will  be 
construed  to  be  alleged  value  of  prop- 
erty sued  for.  20  App.  143  (2)  (92 
S.  E.  775). 


4515.  (§  3918.)  Measure  of  damages  for  timber  cut. 


General  Note. 


Burden  of  proof:  In  action  of  quare 
clnusum  fregit  for  damages  for  cutting 
timber,  plaintiff,  relying  for  title  on 
a  deed,  expressly  stating  that  it  did 
not  convey  grantor's  timber  rights, 
had  burden  of  proof.  146/750  (1)  (92 
S.   E.   281). 

Charge  here  on  measure  of  damages  for 
cutting  timber  on  plaintiff's  lands, 
directing  jury  to  consider  the  diminu- 
tion in  value  of  the  freehold  in  con- 
sequence of  such  cutting  was  not  er- 
ror.    145/505  (1)   (89  S.  E.  518). 

Where  controlling  point  on  trial  was 
whether  title  to  land  from  which  de- 


fendants cut  and  removed  timber  was 
in  plaintiff  or  defendants,  and  there 
was  general  verdict  in  favor  of  de- 
fendants, error  in  charge  as  to  measure 
of  damages  did  not  require  new  trial. 
147/203,  204  (4)  (93  S.  E.  206). 
Timber:  In  action  of  quare  elausum 
fregit,  for  damages  for  cutting  tim- 
ber, and  for  construction  of  tramroad 
over  land,  and  for  injury  to  crops, 
plaintiff  having  no  title  to  timber  un- 
der deed,  instruction  eliminating  from 
consideration  of  jury  question  of  dam- 
age to  timber  was  proper.  146/750 
(1)    (92  S.  E.  281). 
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TENTH  TITLE. 

Of  Equity. 


CHAPTEB  1. 
Oteneral  Principles. 


§  4518.  (§  3921.)  Equity  jurisdiction. 


city  court: 

Defenses:  While  a  city  court  is 
without  jurisdiction  to  afford  plain- 
tiff affirmative  equitable  relief,  it 
may  entertain  an  equitable  defense 
which  will  prevent  plaintiff  from 
recovering.  13  App.  759  (79  8.  E. 
927);    147/96    (1)    (92   8.   E.  879). 

Floyd  county:  City  court  of  Floyd 
county  had  no  jurisdiction  where 
it  appeared  that  plaintiff  could  only 
assert  his  cause  of  action,  if  he  had 
any,  in  equity.  17  App.  470  (87  S. 
E.'  693). 

Lien:  In  suit  upon  promissory  notes 
l)rayer  for  establishment  of  special 
lien  upon  real  estate,  conveyed  as 
security  for  payment  of  debt  evi- 
denced by  the  notes,  does  not  render 
proceeding  a  case  respecting  title 
to  land,  and  in  such  suit  the  city 
court  of  Thoniasville  has  jurisdic- 
tion to  declare  special  lien  on  real- 
ty.    18  App.  45   (1)    (88  8.  E.  825). 

Set-off:  City  court  has  no  jurisdiction 
to  grant  affirmative  equitable  re- 
lief, and  therefore  can  not  allow 
claim  ex  delicto  to  be  set  off  against 
claim  ex  contractu.  14  App.  84 
(2)    (80  S.  E.  341). 


City  court — continued. 

City  court  has  jurisdiction  to  en- 
tertain plea  of  recoupment  and  to 
give  judgment  for  the  excess.  20 
App.  36  (1)   (92  S.  E.  397). 

Condition  precedent:  Jurisdiction  in  a 
court  of  equity  must  first  exist  before 
it  can  exercise  equitable  powers;  ju- 
risdiction must  precede  rather .  than 
follow  receivership,  injunction,  etc. 
147/588    (1)    (95    8.   E.   81). 

Judgment:  Prayer  in  action  on  note  that 
judgment  be  declared  to  be  a  general 
judgment  against  property  of  defend- 
ant as  well  as  against  property  in- 
cluded in  security  deed  not  stricken 
because  no  such  special  judgment  is 
authorized  in  court  without  equity 
jurisdiction.  18  App.  242  (1)  (89 
S.   E.   459). 

Nuisance:  Action  by  private  person 
against  electric  company  for  damages 
on  account  of  unauthorized  mainte- 
nance over  its  land  of  electric  wires 
charged  with  high  voltage,  alleged  to 
be  nuisance  and  injurious  to  proper- 
ty, in  which  only  prayer  is  for  dam- 
ages and  for  abatement  of  nuisance 
by  removal  of  wires  from  property 
under  order  and  decree  of  court,  is 
not  an  equitable  action.  147/334  (1) 
(94   S.   E.   249). 


§  4519.  (§  3922.)  Grounds  of  reUef. 

Crime:  Where  man  has  debauched  minor 
girl  and  induced  her  to  abandon 
parental  abode  and  live  with  him  in 
state  of  adultery  and  fornication,  and 
j>ersists  in  continuance  of  such  con- 
duct, equity  will  afford  remedy  by  in- 
junction, and  to  that  end,  in  suit  by 


father,  will  enjoin  man  from  associ- 
ating and  communicating  with  the 
girl,  either  by  writing,  telegraphing, 
telephoning,  personally  or  through  the 
aid  or  agency  of  any  other  person. 
149/227    (1)    (99   S.   E.   861). 
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§  4521.  (§  3924.)  Complainant  mnst  do  equity. 


Administrator:  Where  heirs  who  brought 
suit  against  administrator  and  attor- 
ney who  purchased  at  the  sale  of  in- 
testate's property  to  set  aside  such 
sale  did  not  receive  any  of  the  pur- 
chase money,  they  were  not  required, 
under  the  maxim  that  he  who  seeks 
equity  must  do  equity,  to  refund  to 
the  attorney  the  amount  of  money 
paid  by  him  for  the  land.  149/697, 
698   (2)    (101  S.  E.  794). 

Consideration:  Petition  to  cancel  deed 
as  cloud  on  title  on  ground  that  it 
was  void  as  representing  sale  by 
wife  of  her  separate  estate  to  her 
husband  for  a  valuable  consideration, 
without  order  of  court,  demurrable, 
in  absence  of  offer  to  return  consid- 
eration recited  and  acknowledged  in 
the  deed.  140/678,  679  (5)  (79  S.  E. 
557). 

Lien:  Where  funds  of  defendant  bank 
which  held  as  security  bond  for  title 
to  land  were  applied  to  discharge  of 
valid  and  subsisting  lien  upon  prop- 
erty in  controversy,  plaintiff  is  in 
equity  and  good  conscience  bound  to 
reimburse  defendant  before  she  can 
recover  the  property.  147/265  (5) 
(93  S.  E.  418). 

New  trial:  Points  that  plaintiff  was  not 
entitled  to  verdict  because  he  came 
into  equity  without  clean  hands,  and 
after  long  delay,  were  not  well  taken 
under  general  grounds  of  motion  for 
new  trial,  especially  where  it  did  not 
appear  that  such  points  were  pre- 
sented to  or  passed  upon  by  trial 
judge.     148/812    (1)    (98   S.   E.   549). 

Set-off:  While  in  appropriate  case  in- 
debtedness on  open  account  may  be 
set  off  against  judgment  when  holder 
of  such  judgment  is  insolvent,  it  is 
not  abuse  of  discretion  to  refuse  in- 
junction   to    restrain    levy    of    fi.    fa., 

§  4522.  (§  3925.)  Complete  justice. 

Cited.  149/787,  796  (102  S.  E.  528). 
Stated.      148/708    (98    S.    E.    265). 

Injunction:  Where  court  acquired  juris- 
diction for  cancellation  of  deed,  it 
could  retain  jurisdiction  for  other 
equitable  relief,  such  as  grant  of  in- 
junction.    148/282   (3)    (96  S.  E.  562). 

Stock:  Where  suit  is  instituted  to  pre- 


beeause  amount  of  alleged  equitable 
set-off  was  less  than  amount  of  judg- 
ment, and  there  was  no  tender  of  the 
difference.  146/180,  181  (2)  (91  S. 
E.   21). 

Tender:  Where  plaintiff  suing  to  enjoin 
illegal  fi.  fa.  proceeding  against  land 
of  party  with  whom  plaintiff  had  ex- 
changed land  did  not  tender  princi- 
pal, interest,  and  costs  due,  injunc- 
tion was  properly  refused.  148/488 
(97    S.    E.    407). 

Usury:  Temporary  injunction  ancillary 
to  prayer  for  cancellation  of  deed 
alleged  to  be  infected  with  usury  can 
not  be  granted  where  plaintiff  does 
not  offer  to  do  equity  by  paying  or 
tendering  amount  due.  146/142  (2) 
(90  S.  E.  864). 

Though  deed  may  be  void  for  usury, 
or  transfer  of  bond  for  title  be  void 
because  debt  to  secure  payment  of 
which  transfer  was  made  was  usurious, 
these  papers  will  not  be  cancelled  or 
set  aside  in  an  equitable  suit,  without 
payment  or  tender  of  principal  or 
lawful  interest;  whoever  would  have 
equity  must  do  equity.  146/732  (1) 
(92  S.  E.  52). 

Wife:  Petition  in  equitable  action 
brought  by  widow,  alleging  death  of 
husband  intestate,  without  lineal 
heirs,  seized  and  possessed  of  certain 
lands,  that  petitioner  is  sole  heir,  has 
paid  all  debts  with  possible  excep- 
tion of  one  to  defendants,  defend- 
ants^ possession  and  conveyance  of 
such  land,  her  willingness  to  pay  bal- 
ance of  any  indebtedness  and  tender 
thereof,  and  seeking  accounting  as  to 
amount  i^aid  on  indebtedness  and 
rents  of  land,  set  forth  cause  of  ac- 
tion against  all  defendants.  148/675, 
676   (2)    (97   S.  E.  856). 


vent  holder  of  shares  of  stock  in 
corporation  from  voting  same  at  cor- 
porate election,  to  enjoin  sale  or  in- 
cumbrance thereof,  and  to  cancel  cer- 
tificate issued  by  corporation  to  hold- 
er in  lieu  of  original  certificates  there- 
tofore issued  to  plaintiff,  answer  set- 
ting up   that   stock   was   held   as   col- 
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lateral  security  for  described  indebt- 
edness owing  by  plaintiff  to  defend- 
ant,   and    praying    for    judgment    for 

§  4525.  (§  3928.)  Volunteers. 

Becording:  In  contest  here  between 
earlier  deed  to  plaintiff,  made  in  exe- 
cution of  implied  trust,  and  later  vol- 
untary  deed   to   defendant,   both    exe- 

§  4526.  (§  3929.)  Party  misled. 

Kote:  Under  this  section  and  section 
4537  if  one  apparently  joint  maker  of 
note  permitted  other  maker  to  take 
it    to    secure    surety     without     notice 


amount  of  debt,  and  special  lien 
against  collateral,  is  germane.  147/ 
617   (1)    (95  S.  E.  209). 


cuted  by  same  grantor,  priority  of 
recordation  gave  no  priority  of  title 
to  defendant's  voluntary  deed.  148/486 
(1)  (97  S.  E.  69). 


that  he  was  other  than  principal,  he 
could  not  set  up  against  surety  that 
ho  also  was  a  mere  surety.  144/74, 
75  (1-a)   (86  S.  E.  249). 


§  4528.  (§  3931.)  Possession  notice  of  title. 


Cited.     143/143,  149  (84  S.  E.  549). 
Stated.     141/642    (2)    (81    S.   E.   881). 

Adverse  possession  of  land  is  notice  of 
whatever  facts  in  reference  to  the 
title  would  be  developed  by  inquiry 
of  the  person  in  possession,  reason- 
ably prosecuted.  141/65,  66  (5)  (80 
S.   E.   462). 

Charge:  Court  properly  instructed  that 
possession  of  land  is  notice  to  the 
world  of  every  right  the  possessor  has 
therein,  legal  or  equitable.  149/218, 
219  (1)   (99  S.  E.  863). 

Qrantor:  Rule  stated  by  this  section  and 
section  4530  applies  to  possession  by 
grantor  after  making  of  deed  by  him. 
142/49    (1)    (82   S.   E.  440). 

Heirs:  Where  one  buys  land  of  which 
another  than  grantor  is  in  possession, 
purchaser  is  bound  to  take  notice  of 
claim  of  person  holding  possession; 
but  such  possession  affords  no  basis 
for  heirs  at  law  of  grantor  to  set 
up  claim  adverse  to  grantee  when 
person  in  possession  abandons  same. 
147/329,  330   (2)    (93  S.  E.  877). 

Husband  and  wife  in  possession  of  land, 
the  possession  is  presumably  that  of 
the  husband.  141/65,  66  (5-a)  (80  S. 
E.   462). 

In  view  of  evidence  authorizing 
finding  that  husband  of  plaintiff  in- 
structed vendor  to  make  deed,  provis- 

§  4529.  (§  3932.)  Notice. 

Bond  for  title:  Where  A  loaned  B 
money,  and  to  secure  payment  B  exe- 
cuted warranty  deed  to   A,  and  took 


ion  of  this  section  that  possession  by 
husband  with  the  wife  is  presump- 
tively his  possession,  but  it  may  be 
rebutted,  was  applicable;  failure  to 
so  charge,  in  absence  of  request,  was 
not  reversible  error.  149/218,  219  (2) 
(99  8.  E.  863). 

Husband  and  wife  in  actual  posses- 
sion, record  title  being  in  husband, 
wife's  possession  was  not  notice  of 
her  right  and  title  to  the  land.  149/ 
220,  222  (100  S.  E.  72). 

Nature  of  possession:  Possession  of  land 
is  notice  of  whatever  right  or  title 
the  occupant  has;  but  in  addition  to 
other  essential  elements  of  possession, 
it  must  be  present,  visible,  and  open. 
149/103   (2)    (99  8.  E.  437). 

Security  deed:  Where  owner  executes 
deed  as  security  and  remains  in  pos- 
session and  grantee  conveys  to  an- 
other without  actual  notice  of  nature 
of  deed,  but  who  has  made  no  inquiry 
of  occupant,  latter  may  pay  or  tender 
amount  of  debt  to  first  grantee,  and 
sue  both  grantees  for  cancellation  of 
both  deeds.  141/642  (3)  (81  R.  E. 
881). 

Time:  Possession  which  will  charge 
purchaser  with  notice  is  possession 
when  purchaser  obtains  title,  and 
not  possession  prior  thereto.  142/800 
(3)    (83  S.   E.  941). 


from  A  bond  for  title  conditioned  to 
reconvey  to  grantor,  or  his  assigns, 
upon    payment    of    sum    specified,    and 
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thereafter  B  borrowed  additional  sum, 
giving  promissory  note,  which  express- 
ly authorized  A  to  retain  any  deposit, 
etc.,  in  possession  of  A  during  time 
note  remained  unpaid,  and  to  apply 
same  to  any  debt  or  liability  to  A, 
transferee  of  bond  for  title,  without 
notice  of  last  or  additional  loan,  could 
enforce  bond  according  to  terms 
thereof,  and  grantee  could  not  resist 
demand  on  ground  that  he  was  en- 
titled before  performance  to  repay- 
ment of  second  loan.  149/663  (1^1 
S.   E.    796). 

Customs:  Where  ginner  delivers  to  ware- 
houseman as  agent  to  collect  certain 
charges  a  number  of  bales  of  cotton, 
and  attaches  to  each  bale  tag  showing 
charges  due  him,  and  warehouseman, 
without  collecting  same,  delivers  cot- 
ton to  purchasers,  together  with  ware- 
house receipt  containing  statement  of 
charges,  and  it  was  universal  custom 
in  such  community  for  owner  of  cotton 
so  stored,  or  holder  of  receipts,  to  pay 
ginning  charges  when  cotton  was  sold 
or  removed  from  warehouse,  which 
custom  was  well  known  to  purchas- 
ers, right  of  recovery  of  such  charges 
on  part  of  ginner  was  disclosed.  24 
App.  731  (3)   (1T)2  8.  E.  183). 

Insurance:  Where  two  sons  of  in- 
sured, pursuant  to  agreement  with 
him,  paid  dues  and  assessments,  each 
son  was  charged  with  notice  of  equi- 


ty   of   the   other.      143/75    (2)    (84   8. 
E.    428). 

Where  beneficial  society,  with  no- 
tice that  plaintiff  had  an  equitable  in- 
terest in  the  benefits  of  the  certifi- 
cate, paid  insurance  money  to  its 
codefendant  as  sole  beneficiary,  such 
payment  constituted  no  defense  for 
either  defendant.    Id. 

Where  defendant  society  pleaded 
to  the  merits  it  was  chargeable  with 
notice  of  plaintiff's  equity  as  set  out 
in  the  petition  from  date  of  the  serv- 
ice. Id. 
Trust:  Purchaser  from  husband  with 
notice  of  trust  in  favor  of  wife  took 
subject  to  trust.  143/607  (2-a)  (85  8. 
E.    852). 

Where  owner  of  land  conveyed  to 
trustees,  reserving  life  estate,  and  sub- 
sequently made  contract  with  third 
party  that  if  latter  would  move  upon 
the  land  and  support  her  during  her 
life  she  would  give  him  the  property, 
which  offer  was  accepted,  but  the 
third  party  taking  no  written  con- 
veyance, and,  after  number  of  years, 
received  notice  of  prior  conveyance, 
but  continued  to  reside  upon  the  land 
and  supported  such  owner  until  her 
death,  such  third  party  could  not  de- 
fend suit  by  trustees  to  recover  land 
on  ground  that  he  was  bona  fide  pur- 
chaser for  value  and  had  title  to  prop- 
erty.    148/255  (2)*  (96  S.  E.  431). 


§  4530.  (§  3933.)  Notice  extends  to  facts  discoverable. 


Cited.  142/821,  827  (83  8.  E.  961); 
143/143,  149  (84  8.  E.  549);  145/716 
(2-b)    (89  8.  E.  817). 

Actual  notice:  Burden  is  on  holder  of 
senior  unrecorded  mortgage  to  show 
clearly  actual  notice  of  mortgage  to 
former  mortgagees.  232  Fed.  100  (1); 
8.   c.   146   C.   C.   A.   292. 

Orantor:  Rule  stated  by  this  section  and 
section  4530  applies  to  possession  by 
grantor  after  making  of  deed  by  him. 
142/49    (1)     (82    8.    E.    440). 


Nature  of  papers:  Where  it  appeared, 
from  undisputed  evidence,  that  de- 
fendant was  in  possession  of  sufficient 
facts  to  put  him  on  actual  notice  and 
inquiry,  as  a  prudent  man,  as  to  na- 
ture of  ''papers*'  held  by  plaintiff 
against  property  in  controversy,  ver- 
dict for  plaintiff  directed  by  court 
will  be  affirmed.  18  App.  319  (89  8. 
E.  373). 


§  4531.  (§  3934.)  Bona  fide  purchaser. 


Lien:  Bona  fide  purchaser,  without  no- 
tice, of  crop  grown  on  rented  prem- 
ises, will  be  protected  against  lien, 
general  or  special,  of  the  landlord  for 
rent.    24  App.  404  (1)  (100  8.  E.  794). 


Note:  Where  owner  of  shares  of  stoek 
sold  same  and  received  certain  money 
and  a  promissory  note,  and  the  pur- 
chaser sold  same  to  plaintiff  for  value 
and   without   notice   or   knowledge    of 
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the  equities,  if  any,  of  such  owner, 
the  equitable  title  thereto  passed 
into  plaintiff.  148/97,  98  (2)  (95  8.  E. 
975). 

Notice:  Where  there  was  evidence  that 
plaintiff's  husband  compelled  her  to 
make  a  deed,  there  was  no  error  in 
permitting  her  to  testify  that  she 
had  notified  the  principal  defendant 
who  claimed  under  such  deed.  142/322, 
323    (5-a)    (82  S.  E.  1069). 

Payment:  Under  the  rule  in  equity,  to 
constitute  one  a  bona  fide  purchaser 
in  the  full  sense,  he  must  pay  the 
purchase  money. or  at  least  place  him- 
self   in    position    where    he    is    in    all 


events  bound  to  pay  the  purchase 
money,  he  must  get  title,  and  he  must 
pay  the  purchase  money  and  get  title 
before  notice  of  the  rights  of  third 
persons.  149/220  (1)  (100  8.  E.  72). 
B«it:  In  distress  for  rent  due,  with 
claini  by  alleged  bona  fide  purchaser 
of  crop  from  tenant,  charge  that  if 
defendant  in  fi.  fa.  was  indebteded  to 
plaintiff  in  fi.  fa.  for  rent  for  year  in 
which  crop  was  raised,  and  sold  crop 
to  claimant  without  notice  that  rent 
was  due,  property  would  be  subject 
to  fi.  fa.,  was  erroneous.  24  App.  404 
(2)    (100  S.  E.  794). 


4532.  (§  3935.)  Iffay  do  what  court  would  compel. 


Note:  Where,  in  action  by  transferee 
of  note  reciting  that  it  was  one  of  a 
series  given  for  purchase  price  of 
land  described  in  bond  for  title,  it 
being  agreed  that  if  note  sued  upon 
was  not  paid  at  maturity  it  should 
become  rent  for  land  for  certain  year, 


defendant's  plea  did  not  allege  that 
amount  of  note  was  not  fair  rental 
for  land,  oi*  was  in  excess  of  such 
legal  damages  for  breach  of  contract 
as  could  be  actually  computed,  no 
sufficient  defense  wad  interposed.  22 
App.  223   (95  8.  E.  724). 


§  4533.  (§  3936.)  Lis  pendens,  notice  by. 


Cited.     143/75,  79  (84  8.  E.  428). 
Concluded   transaction:    Doctrine    of   lis 

pendens  is  not  applicable  to  sale  after 

proceeding  in  question  has  finally  been 

passed    upon.      146/63    (3)    (90    8.    E. 

383). 
Homestead:  Doctrine  of  lis  pendens  does 

not    apply    to    pendency    of    applica- 
tion  to  set  apart   homestead.     146/63 

(3)    (90    8.    E.    383). 
Doctrine    of    lis    pendens    does    not 

apply   to  title  or  rights  resting  upon 

void    homestead.      146/63    (3)     (90    8. 

E.   383). 
Injunction:     Notwithstanding    equitable 

petition  seeking   specific   performance, 

§  4534.  (§  3937.)  Both  parties. 

Judgment:  Party  can  not  successfully 
ask  for  relief  in  equity  to  set  aside 
judgment  at  law  against  him,  on 
ground  that  he  failed  or  omitted  to 
make    legal    defense,    unless    he    was 

§  4535.  (§  3938.)  Purchaser  without  notice  from  one  with  notice,  and 
vice  versa. 


under  doctrine  of  lis  pendens,  is  no- 
tice protecting  equities  of  petitioner, 
continuance  of  restraining  order  pro- 
hibiting sale  or  transfer  of  property 
or  cutting  of  timber,  etc.,  was  not 
abuse  of  discretion.  149/166  (2)  (99 
8.  E.  532). 
Option:  Where  plaintiff  obtained  an  op- 
tion contract  pending  litigation  be- 
tween other  party  to  contract  and  his 
vendor,  but  prior  to  decree,  pending 
suit  was  notice,  so  that  plaintiff  would 
have  been  bound  by  any  judgment 
duly  prosecuted  and  not  collusive. 
149/126,   130    (99  8.  E.   378). 


prevented  by  fraud  or  accident,  un- 
mixed with  any  fraud  o^  negligence 
by  himself,  from  setting  up  such  de- 
fense.    148/799  (98  8.  E.  467). 


Burden  of  proof:     While  bona  fide  pur- 
chaser   for    value    or    purchaser    with 


notice  from  bona  fide  purchaser  takes 
free    from    existing   equities,    one    set- 
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ting  up  such  equity  has  not  the  bur- 
den of  proof  unless  such  parties  were 
purchasers  for  value.  144/16,  17  (5) 
(85  S.  E.  1012). 
Negotiable  securities:  Purchaser  of  ne- 
gotiable note,  although  with  notice 
either  express  or  constructive  of  equi- 
ties and  defenses  as  between  maker 
and  original  payee,  is  protected  in  his 
title  and  may  recover  on  it,  if  he 
purchased,     even     without      recourse, 

§  4536.  (§  3939.)  Laches. 

stated.     147/340   (94  8.  E.  219). 

Administrator:  Neither  statute  of  limi- 
tations nor  doctrine  of  equitable  bar 
because  of  laches  is  applicable  to  ac- 
tion by  heirs  to  recover  land  from 
daughter  of  deceased  administrator 
who  had  held  possession  for  twenty 
years  and  never  administered  it,  de- 
fendant knowing  the  facts.  146/81 
(90  S.  E.  710). 

Where,  in  suit  for  specific  perform- 
ance against  administrator  of  dece- 
dent, date  of  death  of  decedent  was 
not  alleged,  it  can  not  be  held  on  de- 
murrer that  plaintiff  was  barred  by 
laches.  147/50,  52  (G)  (92  S.  E. 
872). 

Cancellation  of  deed:  Where  deed  was 
made  in  January,  1896,  and  the 
j^rantor  died  in  April,  of  1897,  since 
which  time  grantees  had  been  in 
possession,  suit  brought  in  1910  by 
heirs  of  grantor  to  cancel  such  deed 
properly  dismissed  on  ground  of 
laches.     140/739  (1)    (79  8.  E.  782). 

Deed:  Wife  continuing  in  possession  of 
land  not  chargeable  with  laches  in 
moving  to  cancel  deed,  though  ten 
years  may  have  elapsed  since  its  ex- 
ecution.    140/678  (3-c)   (79  S.  E.  557). 

Excuse:  Equitable  action  for  money 
paid  for  stock  which  plaintiffs  were 
induced  to  buy  by  fraudulent  repre- 
Hentations  was  not  barred  by  laches, 
though  not  brought  for  18  months, 
where  dcl.ay  was  due  to  promise  to 
repay  money.  143/84  (1)  (84  8.  E. 
461). 

Knowledge:  It  appearing  that  a  deed 
was  recorded  in  1896,  the  same  year 
that  it  was  executed,  by  the  adminis- 
trator of  deceased  grantor,  who  was 
then  clerk  of  the  superior  court,  and 
that    one    of   the    grantor's   heirs   was 


from  one  who  took  it,  bona  fide  and 
without  notice,  from  original  payee. 
21  App.  439  (1)  (94  8.  E.  629). 
Personal  property:  Vendor  of  personal 
property  impliedly  warrants  title 
thereto,  and  bona  fide  purchaser 
thereof  for  value,  without  notice  of 
any  infirmity  in  vendor's  title,  will 
be  protected  against  loss  on  account 
of  same.  24  App.  737  (1)  (102  8.  E. 
178). 


a  witness  to  it,  there  was  not  such 
lack  of  knowledge  on  the  part  of  the 
grantor's  heirs  as  to  save  an  action 
brought  in  191 0  to  cancel  such  deed 
from  being  too  late.  140/739  (2) 
(79   S.    E.    782). 

Mandamns  proceedings  to  compel  ap- 
proval of  bond  was  not  barred  by 
laches,  where,  though  application 
was  filed  10  months  after  beginning 
of  term  for  which  applicant  was 
elected  board  during  interval  had 
arbitrarily  refused  to  approve  bond 
and  office  was  vacant.  141/649  (81 
8.    E.    861). 

Mortgage:  Plaintiff  was  not  estopped 
from  enforcing  mortgage  fi.  fa.  on 
account  of  laches  and  lapse  of  time, 
where  he  did  not  seek  any  affirmative 
equitable  relief  and  fi.  fa.  was  not 
barred  by  limitations.  144/100  (4) 
(86   8.   E.   241). 

8econd  mortgagees  of  the  8elma, 
Bome  &  Dalton  Railroad  company  are 
estopped  from  foreclosing  their  mort- 
gage in  equity,  because  by  the  lapse 
of  time  and  their  laches  it  would  be 
inequitable  to  allow  them  to  enforce 
the  legal  rights  claimed  by  them. 
149/434,   435    (100  S..  E.   380). 

Partnership:  Surviving  partner  here  in 
action  by  heirs  and  legatees  of  de- 
ceased partner  for  accounting  was 
not  deprived  of  right  to  extra  com- 
pensation for  services  because  of 
statute  of  limitation.  147/178,  179 
(2-b)    (93    8.    E.    289). 

Reform  deed:  8uit  to  reform  deed 
here  brought  14  years  after  making 
of  mistake  was  barred  by  laches. 
142/357    (1)    (82    8.    E.    1057). 

Equitable  petition  by  remainder- 
men for  reformation  of  deed  and  ask- 
ing   possession    of    certain    land    was 
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not  barred  by  laches,  it  appearing  that 
defendant  was  in  possession  of  land 
holding  under  life  tenant,  who  died 
March  8,  1908,  and  who  in  her  life- 
time made  second  deed  for  sole  pur- 
pose of  correcting  the  error  in  the 
description  as  it  affected  the  prede- 
cessors of  defendant,  service  having 
been  acknowledged  on  the  petition  on 
April  9,  1917.  149/151  (2)  (99  S. 
E.  376). 
Specific  performance:  Action  for  spe- 
cific performance  commenced  Janu- 
ary 3,  1913,  was  not  barred  by  laches, 
covenantors  having  refused  perform- 
ance subsequent  to  February  1,  1908, 
in    absence    of    showing    that    on    ac- 


count of  lapse  of  time  it  would  be 
inequitable  to  allow  plaintiff  to  en- 
force his  rights.  145/594  (3)  (89  S. 
E.   693). 

Taxation:  County  here  complaining 
relative  to  taxation  of  realty  lying 
on  county  line,  was  not  guilty  of 
laches  barring  right  to  relief  against 
adjoining  county.  142/576,  578  (4) 
(83   S.   E.   217). 

Trust:  Action  by  plaintiffs  in  1911, 
after  death  of  wife  in  1907,  to  re- 
cover as  heirs  of  wife,  their  mother, 
their  interest  in  property  held  in 
trust  by  husband  was  not  barred  by 
lapse  of  time.  143/607  (3)  (85  S.  E. 
852). 


^  4537.  (§  3940.)  Which  of  two  innocent  persons  to  bear  loss. 


stated.      16    App.    706    (3)    (86    8.    E. 

49);  17  App.  170  (1)   (86  S.  E.  434); 

146/139   (la)    (90  8.  E.  855). 
Applied.     24  App.  807,  808   (1-a)    (102 

8.  E.  375). 
BiU  of  lading:  Where  "order-notify" 
bill  of  lading  required  surrender  of 
original  order  bill  of  lading,  properly 
endorsed,  before  delivery  of  property, 
and  shipper,  by  mistake,  sent  original 
bill  of  lading  direct  to  *  *  orde'r-noti- 
fy'*  party,  unendorsed,  and  carrier 
delivered  property  to  "order-notify'* 
party,  without  requiring  such  en- 
dorsement, carrier  was  liable  to  ship- 
per, the  "order-notify**  party  having 
become  insolvent  without  having  paid 
purchase-price.  23  App.  309,  310  (4) 
(98  8.  E.  106). 
Note:  Under  this  section  and  section 
4526  if  one  apparently  joint  maker  of 
note  permitted  other  maker  to  take 
it  to  secure  surety  without  notice 
that  he  was  other  than  prinicpal,  he 
could  not  set  up  against  surety  that 
he  also  was  a  mere  surety.  144/74, 
75    (la)    (86   8.  E.   249). 

It    was    not    error    to    exclude    evi- 
dence   that    defendant's    delivery    of 


note  to  named  person  was  due  to  an 
oversight,  it  not  being  disputed  that 
plaintiff  suffered  by  reason  of  such 
dereliction.  18  App.  150  (2)  (88  8. 
E.  1000). 

Where  plaintiff  received  and  ac- 
cepted new  note  in  lieu  of  principal 
sum  claimed  under  original  note, 
thereby  releasing  maker  of  original 
note  and  extending  time  of  payment, 
mere  fact  that  he  may  have  attained 
possession  of  old  note  solely  because 
sureties  then  failed  to  pay  up  interest 
due  thereon  would  not  affect  his  title 
to  new  note  or  operate  to  retain  him 
title  to  principal  sum  called  for  un- 
der the  old  note.  23  App.  623,  628 
(99  8.  E.  156). 
Stock:  Certificate  of  stock  in  terms 
transferable  only  on  books  of  corpo- 
ration in  person  or  by  attorney  on 
surrender  of  certificate,  in  accord- 
ance with  by-laws  of  bank,  makes 
'applicable  to  defendant  bank,  claim- 
ing by-law  lien  of  which  transferee 
had  no  notice,  principle  of  this  sec- 
tion. 24  App.  435,  438  (101  S.  E. 
203). 


§  4538.  (§  3941.)  Common-law  remedy. 


stated.     148/548   (2)    (97  8.  E.  538). 
AppUed.     148/211   (96  8.  E.  131). 
Oancellation  of  deed:*  Petition  alleging 
that  a  partnership,  and  partners  com- 
posing  the    firm    during    certain    year 
became  indebted  to  petitioner  in  sum 


of  $812,  besides  interest,  for  which 
sum  petitioner  obtained  judgment 
against  partnership  and  members 
thereof,  upon  which  execution  was 
issued  and  was  unsatisfied,  that  one 
partner  executed  to  his  wife  warranty 


Digitized  by 


Google 


§4538 


TENTH  TITLE— CHAPTER  1. 


1454 


Of  equity;    general   principles. 


deed  to  property  at  stated  eonsidera- 
tion  of  $1,000,  that  property  was 
worth  many  times  that  amount,  that 
both  firm  and  maker  of  deed  were 
insolvent,  and  that  conveyance  was 
made  with  intent  to  delay,  hinder  or 
defraud  creditors  of  partnership  as 
well  as  creditors  of  such  partner, 
among  whom  was  petitioner,  which 
intention  was  known  to  wife,  was  not 
subject  to  demurrer  on  ground  that 
plaintiff  had  complete  and  adequate 
remedy  at  law.  149/763  (1)  (102  S. 
E.   146). 

Contract:  Where  verdict  and  decree  in 
equity  cause  establish  contract  for 
maintenance  of  defendant,  considera- 
tion for  deed,  and  that  such  main- 
tenance was  to  be  furnished  at  plain- 
tiff's home,  and  that  plaintiff  had  not, 
to  date  of  verdict  and  decree,  breach- 
ed the  contract,  but  that  defendant 
had  voluntarily  and  without  legal 
reason  removed  from  the  home  'of 
plaintiff,  if  defendant  refused,  with- 
out legal  justification,  to  return  to 
such  home  and  to  accept  support  sub- 
sequently to  date  of  verdict  and  de- 
cree, plaintiff  (defendant  in  justice's 
court  suit)  has  legal  defense  to  that 
suit,  and  her  remedy  at  law  is  ad- 
equate.    148/68    (95   S.   E.   683). 

Corporation:  One  praying  that  corpora- 
tion be  required  to  accept  from  him 
certificate  to  shares  of  stock  and  to 
issue  to  him  new  certificate,  and  that 
ho  recover  accrued  dividends  on  said 
stock,  etc.,  was  without  adequate  and 
complete  remedy  at  law,  and  was  en- 
titled to  substantial  relief  prayed  for. 
148/97,  98   (3)    (95  S.  E.  975). 

Crime:  Where  man  has  debauched  minor 
girl  and  induced  her  to  abandon 
parental  abode  and  live  with  him  in 
state  of  adultery  and  fornication,  and 
persists  in  continuance  of  such  con- 
duct, equity  will  afford  remedy  by  in- 
junction, and  to  that  end,  in  suit  by 
father,  will  enjoin  man  from  associat- 
ing and  communicating  with  the  girl, 
either  by  writing,  telephoning,  or  tel- 
egraphing, personally  or  through  the 
aid  or  agency  of  any  other  person. 
149/227    (1)    (99  S.   E.   861). 

Injunction:  As  to  general  grounds  of  in- 
junction, see  §  5490  and  notes.  As  to 
whether    proceedings    and    process    of 


court    of    law    will    be    enjoined,    see 
I   5492   and   notes. 

Judgment:  Where  judgment  at  law  is 
void  for  reason  appearing  upon  face 
of  record,  and  remedy  at  law  is  ade- 
quate, complete  and  available,  equity 
will  not  afford  relief.  148/159  (96 
S.  E.  260). 

Where  defendant  had  obtained  judg- 
ment for  purchase  money,  special  lien 
being  created  on  land,  and  levied 
upon  land  not  subject  to  lien,  and 
owner  sued  to  enjoin  enforcement  of 
judgment  and  fi.  fa.,  court  did  not 
err  in  refusing  injunction,  petitioner 
having  adequate  remedy  at  law  by 
filing  claim  for  determination  wheth- 
er he  took  title  free  from  lien  of 
judgment.     148/615   (97  S.  E.  670). 

Mortgage:  Where  legal  remedy  of 
foreclosure  is  adequate  chattel  mort- 
gage will  not  be  foreclosed  in  equity. 
144/353,  354   (2)    (87  S.  E.  274). 

Notes:  Where  all  rights  of  plaintiff  as 
set  out  in  petition  to  enjoin  prosecu- 
tion of  certain  suit  against  him  in  city 
court  could  be  lawfully  urged  as  de- 
fense to  suit  on  note  in  such  city 
court,  it  was  error  to  dissolve  restrain- 
ing order,  and  to  dismiss  petition  for 
injunction.     147/559  (94  S.  E.  884). 

ObBtruction:  On  petition  to  enjoin 
threatened  obstruction  of  private  way 
not  charging  continuing  nuisance,  or 
defendant's  insolvency,  where  evi- 
dence as  to  petitioner's  breach  of  con- 
tract as  to  use  of  road  was  conflicting, 
judgment  refusing  injunction  because 
of  existence  of  common  law  remedy 
in  court  or  ordinary  was  erroneous. 
147/633   (3)    (95  S.  E.  232). 

Quo  warranto  affords  adequate  remedy 
for  trial  of  title  to  public  office;  and 
where  title  is  sole  issue,  all  equitable 
jurisdiction  is  ousted.  147/518  (1)  (94 
8.  E.   1001). 

Tax:  Where  plaintiff  denied  liability 
for  amount  of  tax  fi.  fa.  on  ground 
that  it  was  barred  by  limitations,  also 
liability  for  interest  charged  in  other 
fi.  fas.  on  taxes  falling  due  .during  pe- 
riods which  preceded  issuance  of  such 
fi.  fas.,  on  ground  that  there  was  no 
statutory  provision  for  charging  in- 
terest on  taxes,  and  also  upon  all  of 
the  fi.  fas.,  on  ground  that  they  were 
void  because  prematnrely  issued,  plain- 
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tiff  had  adequate  remedy  at  law  under  title   where   vehicles   are   seized  while 


section    1041,   and    can    not    resort   to 
equity.     148/86  (95  S.  E.  963). 
Title  to  property:     Section  448   (oooo), 
Penal  Code  provides  adequate  remedy 
at    law    to    promptly    try    question    of 


transporting  liquors,  and  there  is  no 
ground  for  equitable  jurisdiction. 
148/110,  111  (2)  (96  S.  E.  1),  137  (2) 
(96  S.   E.   2);   149/27    (98   S.   E.   551). 


§  4540.  (§  3943.)  Concurrent  jurisdiction. 


stated.  147/465  (2)  (94  S.  E.  569). 
Administration:  Courts  of  equity  have 
concurrent  jurisdiction  with  courts  of 
ordinary  in  administration  of  estates 
of  deceased  persons,  in  all  cases  where 
equitable  interference  is  necessary  or 
property  to  the  full  protection  of 
rights  of  parties  at  interest.  147/465 
(1)   (94  S.  E.  569). 

Jurisdiction  and  power  of  ordinary 
is  as  broad  as  that  of  court  of  equity 
in  settlement  of  estate.  20  App.  381, 
382   (6)    (93  S.  E.  55). 


While  courts  of  equity  have  concur- 
rent jurisdiction  with  courts  of  ordi- 
nary in  administration  of  estates  of 
deceased  persons  where  equitable  in- 
terference is  necessary  and  proper  for 
the  full  protection  of  rights  of  parties 
at  interest,  where  court  of  ordinary 
first  takes  jurisdiction  it  will  retain 
it,  unless  good  reason  be  shown  for 
interference  of  equity.  149/176,  181 
(99   S.  E.  624). 


§  4542.  (§  3945.)  Extent  of  jurisdiction. 


Corporations:  Court  of  equity  has  no 
jurisdiction  in  this  State  to  dissolve 
a   corporation;    sections   2238   et   seq., 


provide  how  public  and  private  corpo- 
rations may  be  dissolved.  146/583 
(3)    (91  S.  E.  665). 


CHAPTER  2. 
Of  Discovery. 


ARTICLE  1. 
In  Equitable  Proceedings. 
§  4547.  (§  3950.)  Answer,  how  far  evidence. 


Charge:  Where  plaintiff  in  his  petition 
waives  discovery  except  as  to  re- 
sponses to  certain  interrogatories  pro- 
pounded, the  court,  in  instructing  upon 
effect    of    defendant's    answer,    should 


distinguish  between  that  part  of  an- 
swer which  is  merely  part  of  pleadings 
and  that  part  which  is  in  response  to 
interrogatories.  148/369  (8)  (96  S. 
E.  962). 


ARTICLE  2. 
Discovery  in  Other  Cases. 
§  4550.  (§  3953.)  Discovery  at  law. 


Nature   of    action:      Discovery   may   be 
had  from  opposite  party  in  any  case, 


legal  as  well  as  equitable,  pending  in 
any  court.    148/548  (1)  (97  S.  E.  538). 
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§  4554.  (§  3957.)  Privileged  matters. 

stated.      17   App.    787    (1)    (88   S.   E. 
696). 


CHAPTER  4. 
Of  Accident  and  Mistake. 


§  4567.  (§  3970.)  Error  in  form. 

stated.  24  App.  86  (100  8.  E.  46). 
Deed:  Where  grantor  delivered  deed 
executed  in  blank  and  directed 
grantee's  agent  to  insert  description, 
and  thereafter  acknowledged  deed  and 
corrected  description,  equity  in  grant- 
or's suit  two  years  after  sale  with  not 
reform  deed  because  description  omit- 
ted an  exception  of  certain  timber. 
146/794   (3)    (92  S.  B.  534). 

Petition  here  construed  and  held  to 
set  forth  cause  of  action  for  recovery 
of  plaintiff's  share  or  pro  rata  part 
of  proceeds  arising  from  sale  of  par- 
cels of  land  sold  by  defendant;  for 
reformation  of  deed  executed  by  plain- 
tiff to  defendant  in  so  far  as  it  .af- 
fected his  undivided  interest  in  the 
land    not    disposed    of    by    defendant; 


and  for  injunction.  148/499  (97  S.  E. 
71). 

Evidence  of  the  character  and  value  of 
improvements  put  upon  land  by  the 
grantee  after  being  put  in  possession 
was  properly  admitted  in  an  action 
for  reformation  of  a  deed  by  supply- 
ing an  omitted  part  of  the  descrip- 
tion.    141/226   (3)    (80  8.  E.  713). 

Note:  Answer  in  suit  on  promissory 
note  for  purchase  price  of  mare,  al- 
leging that  while  defendant's  name 
appeared  on  said  note  as  joint  maker, 
he  had  no  connection  with  the  trans- 
action and  thought  he  signed  note 
only  as  witness,  but  through  over- 
sight signed  wrong  line,  which  made 
him  appear  as  joint  maker,  was  prop- 
erly stricken,  it  not  alleging  any  de- 
fense.    24  App.  314  (100  S.  B.  761). 


§  4568.  (§  3971.)  Rule  of  construction  as  to  conditions. 


Oonslderatlon:  Absolute  deed  of  con- 
veyance will  not,  at  instance  of  grant- 
or, bo  conceled  merely  because  of 
breach  by  grantee  of  promise  made 
by  him,  in  consideration  of  which  deed 
was  executed.  146/197,  198  (3)  (91  S. 
K    13). 

Sale:  Where  deed  was  executed  and  de- 
livered, purporting  to  convey  fee 
simple  title  to  land,  which,  in'  granting 
clause  provided  that  by  accepting  such 
deed  the  grantee  agreed  that  he  would 
not  sell  to  any  person  whatever  with- 
out first  offering  it  to  grantor  at  and 
for  sum  he  paid  for  it,  and  that  if 
grantor  refused  to  buy,  grantee  might 

§  4569.  (§  3972.)  Volunteers. 

Cited.      147/318,    320    (93    8.   E.    892). 

§  4570.  (§  3973.)  What  is  mistake. 

Ignorance:  Where  terms  of  instrument 
express  intent  of  parties  at  time  con- 


sell  to  whomsoever  he  pleased,  but  that 
grantor's  refusal  must  be  in  writing, 
such  words  in  the  deed  were  words  of 
covenant  upon  part  of  grantee  not  to 
sell  to  another  without  written  consent 
of  grantor,  and  did  not  create  con- 
ditional estate  dependent  upon  condi- 
tion subsequent.  149/587  (2)  (101  S. 
E.  583). 
Security  deed:  Where  vendor  agreed  to 
surrender  security  deed  and  accept 
substitute,  such  covenant  was  not  con- 
dition precedent,  and  remedy  for 
breach  of  the  covenant  is  an  action 
for  damages.  146/197,  198  (2)  (91  S, 
E.   13). 


tract    is   made,    as    they    are    then    in- 
formed,  in   absence   of  any   allegation 
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of  fraud,  misrepresentation,  or  mis- 
placed confidence,  equity  will  not  in- 
terfere to  relieve  on  account  of  ig- 
norance of  a  fact  by  one  of  the  par- 
ties, if  by  exercise  of  due  diligence  he 
might  have  ascertained  the  truth. 
147/318  (93  S.  E.  892). 
Pleadings:  Petition  as  amended  here 
presented  case  of  mutual  mistake  in 
expressing  certain  matters,  and  in 
omitting  other  matters,  from  written 
contract  that  were  intended  to  be  ex- 
pressed therein,  as  authorized  decree 
of  reformation  in  court  of  equity 
148/469  (96  S.  E.  1042). 

§  4572.  (§  3975.)  Parol  evidence. 

Notes:  Terms  of  promissory  note  can 
not  be  defeated  upon  ground  of  mis- 
take made  at  time  instrument  was  exe- 
cuted, when  it  appears  that  it  was  not 
even  intention  of  signer  that  settle- 
ment was  to  be  accurrate  and  final, 
but  that  under  an  oral  agreement 
terms  of  instrument  were  to  be  varied 
and  revised  according  to  true  state 
of  facts  that  might  thereafter  appear. 
22  App.  285   (95  S.  E.  1016). 


Proof:  Evidence  of  mutual  mistake 
will  justify  reformation  of  deed  to 
land  must  be  clear,  unequivocal,  and 
decisive  as  to  the  mistake.  146/679 
(1)   (92  8.  E.  67). 

Evidence  here  in  action  on  note 
held  to  warrant  judgment  for  plain- 
tiff showing  no  mistake  or  failure  of 
consideration.  146/120  (3)  (90  S.  E. 
857). 

Evidence  to  authorize  decree  reform- 
ing written  instrument  must  bo  clear, 
unequivocal  and  decisive.  148/81  (2) 
(95  S.  E.  973). 


Answer  filed  in  suit  on  prcfmissory 
note  for  purchase  price  of  mare,  alleg- 
ing that  while  defendant's  name  ap- 
peared on  said  note  as  joint  maker,  he 
had  no  connection  with  the  transac- 
tion and  thought  he  signed  note  only 
as  witness,  but  through  oversight 
signed  wrong  line,  which  made  him 
appear  as  joint  maker,  was  properly 
stricken,  it  not  alleging  any  defense. 
24  App.  314  (100  8.  E.  761). 


§  4573.  (§  3976.)  Against  whom  equity  relieves. 


Deed:  Where  one  executes  two  security 
deeds  conveying  same  property  to  dif- 
ferent parties,  grantee  in  second  deed 
can  not  maintain  suit  in  equity  to  re- 

§  4575.  (§  3978.)  Ignorance  of  law. 

stated.      140/148,   154    (78   S.  E.  938). 


form  first  deed,  although  description 
may  be  incorrect  and  be  due  to  mu- 
tual mistake  of  both  parties.  146/527 
(])    (91  8.  E.  553). 


by  parties. 

ground  of  mutual  mistake  of  law. 
145/787  (2)  (89  8.  E.  838). 
Petition  as  amended  here  presented  case 
of  mutual  mistake  in  expressing  cer- 
tain matters,  and  in  omitting  other 
matters,  from  written  contract  that 
were  intended  to  be  expressed  therein, 
as  authorized  decree  of  reformation 
in  court  of  equity.  148/469  (96  8.  E. 
1042).     • 


§  4576.  (§  3979.)  Mistake  of  law 

stated.     140/148,  154    (78   8.  E.  938). 

Bidder:  Heir  who  was  bidder  under 
family  arrangement  at  administrator's 
sale,  bidding  under  mistake  of  law 
and  representations  by  administra- 
tor, a  coheir,  may  refuse  to  pay  bid, 
on  discovery  of  mistake.  140/217 
(2)    (78  8.  E.   903). 

Insurance:  Under  facts  hero  party  was 
not  entitled  to  reformation  of  con- 
tract    with     insurance     company     on 

§  4577.  (§  3980.)  By  the  draftsman  or  agent. 

Description:     Where  a  deed  is  defective  made     permanent     improvements,    he 

in    description,    due   to   a    mistake    of  is   entitled   to   reformation   of  the  in- 

the   scrivener,    and    the    grantee    has  strument.     141/226  (2)   (80  8.  E.  713). 
been    placed    in     possession,    and    has 
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§  4578.  (§  3981.)  Keforming  a  contract,  etc. 


Charge:  Where  the  court  properly 
charged  as  to  character  of  proof  re- 
quired to  authorize  reformation  of 
deed  upon  ground  of  mistake,  it  was 
not  necessary  to  repeat  the  rule  of 
evidence  in  dealing  with  the  conten- 
tions of  the  parties  and  the  burden 
resting  on  plaintiff.  141/437,  438  (3) 
(81  S.  E.  129). 

Description:  Deed  of  executrix  could 
not  be  reformed  as  to  description  so 
as  to  enforce  previously  executed  op- 
tion to  sell,  invalid  under  section 
4035.  142/434,  435  (4)  (83  S.  E.  105). 
Deed,  executed  by  executrix  as  in- 
dividual and  by  certain  others,  could 
not  be  reformed  as  to  description 
where  it  was  executed  voluntarily  in 
addition  to  deed  of  executrix,  and 
there  was  no  evidence  that  the  par- 
ties intended  to  make  any  other  con- 
veyance.    Id. 

Employment  contract:  Allegations  of 
amendment  to  defendant's  answer  in 
action  by  employee  for  wrongful  dis- 
charge here  were  insufficient  to  enti- 
tle defendant  to  have  the  employ- 
ment contract  reformed.  143/101 
(2)    (84  S.  E.  465). 

Evidence:  While,  in  action  for  refor- 
mation of  instrument,  plaintiff's  evi- 
dence as  to  mistake  need  not  exclude 
all  reasonable  doubt,  it  should  be 
clear,  unequivocal,  and  decisive. 
141/437,  438   (2)    (81  S.  E.  129). 

Joint  defendants:  On  petition  to  re- 
form release  executed  to  one  defend- 
ant, after  it  had  been  voluntarily  re- 
formed by  one  defendant  in  accordance 
with  original  intent  of  parties,  it  was 


error  to  enjoin  defendants  from  using 
it   as   a   defense.      147/349    (94   S.   E. 

218). 

Make  verdict:  While  equity  will,  in  a 
proper  case,  so  reform  a  deed  that  it 
will  conform  to  the  contract  of  sale, 
it  will  neither  make  a  contract  for 
the  parties  nor  so  reform  the  deed 
that  it  would  defeat  the  contract. 
140/259,  262  (78  S.  E.  897). 

"More  or  less:"  Where  by  consent  of 
both  parties  the  words  "more  or  less" 
were  omitted  from  deed  of  execu- 
trix, deed  could  not  be  reformed  on 
theory  of  mistake.  142/434  (3)  (83 
S.  E.  105). 

Parties:  Defendant  in  trover  suit  can 
not,  by  amendment  to  answer  equita- 
ble in  nature,  have  reformed  written 
instrument  which  he  relies  upon  to  de- 
fine character  of  his  possession  of 
property  in  controversy,  without  mak- 
ing person  who  executed  instrument 
party  to  the  case.  147/479  (1)  (94 
S.  E.  561). 

Petition  alleging  that  plaintiff  was  un- 
educated and  had  little  experience  in 
business,  was  demurrable  here,  it  not 
alleging  that  plaintiff  was  illiterate 
or  that  he  was  entitled  to  reforma- 
tion of  instrument.  144/502  (87  S. 
E.  659). 

Where  petition  to  have  warranty 
deed  declared  to  be  security  deed  did 
not  allege  that  petitioner  could  not 
read,  or  that  any  fraud  was  practiced 
which  excused  her  from  reading  the 
instrument  which  she  signed,  petition 
was  subject  to  general  demurrer. 
149/42    (99    S.    E.    115). 


§  4579.  (g  3982.)  Cancel  for  mistake  of  one,  when. 


Cited.  146/431,  434  (91  8.  E.  405). 
Charge:  Whether  or  not,  on  applica- 
tion to  reform  deed  on  ground  of  mu- 
tual mistake,  it  imposed  greater  bur- 
den on  complaining  party  than  law 
provides,  to  instruct  jury  that  in  or- 
der to  find  for  complainant  they  must 
believe  beyond  reasoDable  doubt  that 
deed  was  result  of  mutual  mistake  be- 
fore grantor  and  grantee,  as  alleged, 
evidence  here  being  insufficient  finding 


that  there  was  such  mutual  mistake, 
charge,  if  erroneous,  was  not  cause  for 
reversal.  146/679  (1)  (92  S.  E.  67). 
While  equity  has  jurisdiction  to  re- 
form written  instruments,  where  there 
has  been  mistake  by  one  of  parties, 
accompanied  by  fraud  on  part  of 
other  party,  there  was  no  error,  in  view 
of  evidence  here,  in  failure  to  charge 
this  principle  of  law  on  theory  of 
erroneous  understanding  of  contract  by 


Digitized  by 


Google 


1459 


TENTH  TITLE— CHAPTER  4. 


§4580 


Of  accident  and  mistake. 


defendant,  known  to  plaintiff  at  time 
of  its  execution.  20  App.  470,  471  (4) 
(93    S.    E.    111). 

Ignorance:  Where  terms  of  instrument 
express  intent  of  parties  at  time  con- 
tract is  made,  as  they  are  then  in- 
formed, in  absence  of  any  allegation 
of  fraud,  misrepresentation,  or  mis- 
placed confidence,  equity  will  not  in- 
terfere to  relieve  on  account  of  igno- 
rance of  a  fact  by  one  of  the  parties, 
if  by  exercise  of  due  diligence  he 
might  have  -ascertained  the  truth. 
147/318   (93  8.  E.  892). 

Petition  as  amended  here  presented  case 
of  mutual  mistake  in  expressing  cer- 
tain matters,  and  in  omitting  other 
matters,  from  written  contract  that 
were  intended  to  be  expressed  therein, 
as  authorized  decree  of  reformation  in 
court  of  equity.  148/469  (96  8.  E. 
1042). 

Petition  here  praying  for  cancella- 
tion of  deed  held  to  set  out  cause  of 
action.     149/548   (4)    (101   8.  E.  124). 

Becord  of  instrument  not  properly  re- 
cordable not  canceled  as  matter  of 
course,  in  absence  of  statute;  right 
will  be  determined  under  general  law 
governing  right  to  have  instruments 
canceled.     140/48   (4)    (78   8.   E.  467). 

§  4580.  (§  3983.)  Mistake  of  fact. 

Deed:  Direction  of  verdict  was  unau- 
thorized here  in  suit  against  defendant 
in  fi.  fa.  and  sheriff  to  reform  deed  so 
as  to  describe  land  on  which  purchaser 
had  entered.     147/372   (94  S.  B.  252). 

Ignorance:  Where  terms  of  instrument 
express  intent  of  parties  at  time  con- 
tract is  made,  as  they  are  then  in- 
formed, in  absence  of  any  allegation  of 
fraud,  misrepresentation,  or  misplaced 
confidence,  equity  will  not  interfere  by 
relief  on  account  of  ignorance  of  a 
fact  by  one  of  the  parties,  if  by  ex- 
ercise of  due  diligence  he  might  have 
ascertained  the  truth.  147/318  (93  8. 
E.   892). 

Insurance  policy:  Where  on  application 
for  policy  of  liability  insurance  duly 
authorized  agent  of  insurer  agrees  to 
issue  policy  as  applied  for,  at  stated 
premium  and  to  cover  specified  liabil- 
ities, but  by  fraud  or  mistake  of 
agent  policy  is  issued  at   higher  pre- 


Beformation:  Equity  will  not  reform 
written  contract  because  of  mistake  on 
part  of  complaining  parties  as  to  con- 
tents of  writing,  and  because  of  fraud 
alleged  to  have  been  practiced  by  other 
party  in  procuring  scrivener  who 
drafted  written  contract,  and  in  whom 
complaining  parties  had  entire  confi- 
dence, to  omit  therefrom  stipulation 
alleged  to  have  been  agreed  upon,  no 
fiduciary  or  confidential  relation  exist- 
ing between  the  parties,  and  no  suffi- 
cient excuse  appearing  why  complain- 
ing parties  did  not  read  contract. 
149/518  (101  8.  E.  118). 

Title:  Purchaser  of  land  in  undisturbed 
possession  under  absolute  warranty 
deed  can  not  have  rescission  and  re- 
cover from  grantor  partial  payments 
made  on  purchase  price,  or  have  dam- 
ages covering  costs  of  improvements 
on  land,  solely  upon  ground  of  defect 
in  title;  such  relief  depends  upon 
grantee's  equitable  right  of  rescission 
or  cancellation,  which  does  not  exist 
unless  he  allege  that  grantor  is  in- 
solvent or  a  non-resident,  or  allege 
fraud,  mutual  mistake,  or  some  other 
fact  making  it  inequitable  for  grantor 
to  hold  purchase  money  paid  and  to 
collect  balance.  146/749  (2)  (92  8. 
E.  213). 


mium  and  with  broader  liabilities,  and 
is  delivered  to  applicant  by  insurer, 
who  collects  premium  specified  in  pre- 
liminary agreement,  and  applicant  re- 
tains policy  without  discovering  mis- 
take until  expiration  of  yearly  term, 
equity  will  so  reform  policy  as  to 
make  it  accord  with  oral  agreement 
between  parties.  147/63  (92  8.  E. 
931). 
Land:  Where  mortgage  on  realty  is 
executed  in  favor  of  named  person  but 
by  mistake  contains  description  of 
land  different  from  that  intended  to 
be  mortgaged,  mortgage  prior  in  date 
upon  land  intended  to  be  covered  by 
mortgage  first  referred  to  will,  where 
recorded  prior  to  date  of  commence- 
ment of  suit  to  reform  junior  mortgage 
so  as  to  make  it  cover  land  intended 
to  be  mortgaged,  have  priority  over 
junior  mortgage.  146/797  (92  8.  E. 
524). 
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Where,  under  neither  pleadings  nor 
evidence  was  issue  made  as  to  whether 
there  was  mistake  in  description  of 
land  conveyed  by  common  grantor  to 
plaintiff's  predecessor  in  title,  court 
was  not  authorized  to  charge  that  de- 


fendants contended  that  in  the  deed 
under  which  the  plaintiff  holds  the 
boundaries  given  therein  were  unin- 
tentionally misstated.  148/62  (2)  (95 
S.   E.   709). 


g  4581.  (§  3984.)  Negligence  and  concealment. 

Ignorance:  Where  terms  of  instrument  Bead  contract 
express  intent  of  parties  at  time  con- 
tract is  made,  as  they  are  then  in- 
formed, in  absence  of  any  allegation 
of  fraud,  misrepresentation,  or  mis- 
placed confidence,  equity  will  not  in- 
terfere to  relieve  on  account  of  igno- 
rance of  a  fact  by  one  of  the  parties, 
if  by  exercise  of  due  diligence  he 
might  have  ascertained  the  truth. 
147/318  (93  S.  E.  892). 


Law  will  •  not  relieve 
parties  from  results  of  their  negli- 
gence in  failing  to  read  contract 
which  was  not  made  under  disability 
or  an  emergency  or  induced  by  fraud 
of  other  party.  18  App.  258  (2)  (89 
S.  E.  381). 

Fact  that  party  tendering  contract 
to  be  signed  stated  that  it  was  du- 
plicate of  former  contract  did  not  re- 
lieve other  party  from  reading  it.  18 
App.   258    (2)    (89   S.   E.   381). 


§  4582.  (§  3985.)  Mutual  ignorance,  etc. 

Cited.     147/318,  321   (93  8.  E.  892). 

§  4583.  (§  3986.)  Execution  of  power,  remedied. 

stated.     140/467,  476    (79  8.   E.   124). 


§  4584.  (§  3987.)  Equity  may  set 

Attorney:  Verdict  for  defendant  in 
suit  by  plaintiff  to  set  aside  judgment 
rendered  against  her,  in  absence  of 
attorney  employed  by  her,  without 
any  showing  why  defense  to  action 
was  not  filed,  was  proper.  143/729 
(85    8.    E.    869). 

Consent  decree  or  judgment:  Where 
homestead  was  levied  on  under  judg- 
ment against  firm,  claim  interposed 
by  head  of  family,  member  of  firm, 
and  consent  judgment  rendered  find- 
ing part  of  land  subject,  burden  is  on 
beneficiaries  to  show  such  judgment 
void  for  fraud.  144/442  (87  8.  E. 
470). 

Petition   by   children   of   partner   to 
recover     homestead     was     demurrable 


aside  judgments. 

in    absence    of    allegations    that    judg- 
ment was  void  or  voidable.     Id. 

Fraud:  Judgment  against  defendant 
may  be  set  aside  where  assurances 
that  the  suit  would  be  dismissed  op- 
erated as  a  fraud  and  caused  defend- 
ant not  to  file  pleas  in  time.  142/834 
(83  S.  E.  942). 

O'n  demurrer  to  equitable  petition 
to  set  aside  judgment  for  fraud,  court 
could  not  look  to  answer  to  sustain 
demurrer.     Id. 

Pleading:  Allegations  of  fraud  relied 
on  to  set  aside  judgment  rendered  in 
city  court  were  insuflScient  where  they 
were  mere  conclusions,  without  any 
statement  of  facts  to  sustain  them. 
147/1]9    (2)    (92   8.   E.   939). 


CHAPTER  5. 
Of  Account  and  Set-Off. 


§  4586.  (§  3989.)  Account. 

Adequate  and  complete:  Where  full  and 
complete  remedy  for  settlement  of  ac- 
counts can   be   had   it   law,  equity  is 


ousted  of  its  jurisdiction.     19  App.  79 
(3)   (90  S.  E.  1038). 
Evidence:      Where     defendants     agreed 
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to  dispose  of  plaintiff's  land,  satisfy 
a  debt  and  account  for  balance,  deeds 
by  such  ^^efendants,  after  having 
bought  in  land  at  sheriff's  sale,  were 
admissible.  145/179.  180  (5)  (88  8. 
E.  937). 

While  under  the  facts  defendant 
was  liable  only  for  one-half  the  rents 
received  by  him,  nevertheless  evidence 
of  value  of  premises,  of  quantity  of 
crops  ordinarily  and  generally  grown 
thereon,  and  of  fair  and  reasonable 
value  of  premises  for  rent,  was  admis- 
sible as  tending  to  show  amount  ac- 
tually received  by  defendant  as  rents. 
149/225,  226   (2)    (99  8.  E.  884). 

Husband  and  wife:  Petition  in  equitable 
action  brought  by  widow,  alleging 
death  of  husband  intestate,  without 
lineal  heirs,  seized  and  possessed  of 
certain  lands,  that  petitioner  is  sole 
heir,  has  paid  all  debts  with  possible 
exception  of  one  to  defendants,  de- 
fendants' possession  and  conveyance 
of  such  land,  her  willingness  to  pay 
balance  of  any  indebtedness  and  ten- 
der thereof,  and  seeking  accounting 
as  to  amount  paid  on  indebtedness  and 
rents  of  land,  set  forth  cause  of  action 
against  all  defendants.  148/675,  676 
(2)   (97  8.  E.  856). 

Jurisdiction:  Where,  properly  con- 
strued, petition  for  accounting  under 
contract  to  pay  royalties  on  certain 
patented  roofing,  made  plain  action  at 
law  based  on  contract,  notwithstanding 
prayer  for  discovery,  accounting,  and 
relief  in  equity,  equity  has  no  jurisdic- 
tion.     148/548    (5)    (97    8.    E.   538). 

Where  accounting  sought  is  neither 
mutual  nor  complicated,  and  no  fiduci- 
ary relation  between  the  parties  is  al- 
leged, equity  has  no  jurisdiction. 
148/548    (4)    (97  8.  E.  538). 

Mutual  accounts:  When  account  is  mu- 
tual as  matter  of  law  and  when  mu- 
tuality is  question  for  jury  stated. 
14  App.  299  (1)  (80  8.  B.  698). 

Account  may  be  shown  to  be  mu- 
tual by  evidence  of  conduct  of  par- 
ties or  such  course  of  dealing  as  will 
support  inference  that  there  was  mu- 
tual understanding  that  each  would 
continue  to  credit  other  until  one  in- 
dicated desire  to  terminate  course  of 
dealing  and  to  withdraw  tacit  agree- 
ment.    Id.  229  (2). 


Parent  and  child:  Where  testator  be- 
queathed to  his  wife  and  two  sons  all 
his  property,  share  and  share  alike, 
and  directed  that  it  be  kept  together 
and  not  sold  for  twenty  years  after 
his  death,  and  it  was  left  entirely 
discretionary  with  widow  what  annual 
allowance  she  should  make  to  the  son, 
a  son  who  had  become  of  age  and  who 
had  married  and  moved  away  from  the 
estate,  could  enforce  demand  for  pay- 
ment to  him  of  portion  of  net  income 
from  estate,  in  equitable  suit  seeking 
accounting  and  ascertainment  of 
amount  due  him.  149/725  (3)  (101 
S.   E.   793). 

Partnership:  Court  of  equity  has  juris- 
diction in  all  cases  of  an  accounting 
and  settlement  between  partners. 
149/217  (1)   (99  8.  E.  854). 

Pleading:  General  demurrer  to  petition 
here  in  action  by  administrator  to  have 
title  to  certain  land  decreed  to  be  in 
liira  and  to  have  accounting  for  rents, 
issues,  and  profits  was  properly  over- 
ruled. 149/225,  226  (1)  (99  8.  E.  884). 
Petition  alleging  facts  showing  that 
plaintiff  and  defendant  each  owned 
half  interest  in  mill,  and  to  be  entitled 
to  profits  after  payment  of  purchase 
price,  and  defendant's  refusal  to  ac- 
count to  plaintiff  and  withholding  of 
entire  partnership  property,  stated 
cause  of  action  for  appointment  of  re- 
ceiver, to  pay  off  partnership  indebt- 
edness, and  for  accounting,  and  pay- 
ment of  any  profits  to  each  entitled 
thereto.     149/754  (2)   (102  8.  E.  159). 

Bents  i^id  profits:  One  entering  into 
possession  of  land  under  deed  from 
pretended  purchaser  under  power  of 
sale  in  security  deed,  who  had  notice 
that  property  was  not  exposed  for  sale 
at  time  and  place  specified  in  adver- 
tisement, holds  possession  subject  to 
right  of  grantor  in  security  deed, 
and  her  successors  in  title,  to  have  ac- 
counting for  rents  and  profits  derived 
from  the  land,  and  to  have  so  much 
thereof  as  may  be  necessary  to  dis- 
charge secured  debt  credited  thereon, 
and,  when  debt  should  be  extinguished, 
the  property,  to  return  to  the  grantor 
of  her  successors  in  title.  149/825  (2). 
(102  8.  E.  526). 

Net  profit  which  defendant   realized 
from  Cultivation  and  use  of  lan«l  was 
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not  the  sole  measure  of  his  liability 
on  accounting.  149/825  (6)  (102  8. 
E.  526). 
Security:  Where  sureties  agreed  with 
principal  debtor  to  dispose  of  his 
landy  satisfy  his  debt,  and  account 
for  balance  and  they  bought  in  land 
at  sheriff's  sale,  they  were  accounta- 
ble for  advanced  price  received  by 
them  at  subsequent  private  sale. 
145/179,  180   (6)    (88  8.  E.  937). 

§  4588.  (§  3991.)  ContribatiGn. 

Employee:  Act  of  railroad  company  in 
operating  train  along  private  track 
and  under  dangerously  low  shed  main- 
tained by  oil  mill  company,  without 
warning  employee  who  was  killed, 
amounted  to  actual  participation  in 
proximate  cause  of  homicide  rather 
than  mere  legal,  passive  acquiescence 
in  negligence  of  oil  mill  company  in 
maintaining  shed  in  dangerous  condi- 
tion, and  railroad  company  could  not 
recover  from  oil  mill  company  amount 
of  judgment  paid  for  homicide  of  em- 
ployee.   23  App.  346  (2)  (98  8.  E.  256). 

Note:  Suit  at  law,  without  equitable 
features,  to  enforce  contribution  by 
joint  makers  of  promissory  notes  who 
have  paid  off  same  against  one  jointly 
alleged  to  be  liable  who  has  paid 
nothing,  neither  plaintiffs'  petition  nor 
defendant's  answer  alleging  facts  to 
bring  case  within  jurisdiction  of  court 
of  equity,  will  be  transferred  by  Su- 
preme Court  to  Court  of  Appeals,  lat- 
ter court  having  jurisdiction.  148/249 
(96  S.  E.  338). 

Person  jointly  liable  with  another 
upon  promissory  note  or  other  like 
obligation,  and  therefore  equally  bound 
with  him  to  bear  the  common  burden, 
is  entitled  to  contribution  from  his 
joint  obligor,  should  he  be  compelled 
to  discharge  the  common  liability.  18 
App.  128  (1)   (88  S.  E.  899). 

In    suit     for      contribution     against 


Trustee  in  baxikrnptcy:  Where  plaintiff 
sued  for  an  accounting  and  a  decree 
that  title  to  land  was  in  him,  and 
pending  action  he  became  bankrupt, 
final  decree  should  declare  the  amount 
to  be  due  by  the  bankrupt  and  au- 
thorize its  payment,  and  that  on  mak- 
ing of  such  payment  his  trustee  should 
have  title  executed  to  him,  or  on  ter- 
mination of  bankruptcy  to  person  suc- 
ceeding to  plaintiff's  right  to  the  land. 
141/73   (4)   (80  8.  E.  316). 


joint  maker  of  promissory  note, 
whether  one  of  plaintiffs  had  in  fact 
procured  from  other  joint  makers 
amount  contributed  by  giving  such 
joint  maker,  joint  personal  note,  and 
whether  such  note  had  ever  been  paid, 
was  immaterial.  24  App.  80  (3)  (100 
S.  E.  34). 

In  suit  against  joint  maker  of  prom- 
issory note  for  contribution  brought 
by  other  joint  makers,  evidence  show- 
ing indebtedness  on  part  of  one  of 
plaintiffs  to  one  of  banks  for  whose 
benefit  note  was  given  was  immaterial. 
24  App.  80,  81  (4)  (100  S.  E.  34). 
Tort:  Where  one  of  two  or  more  joint 
tort-feasors  has  been  sued  for  and 
compelled  to  satisfy  damages  arising 
from  jointly  tortious  transaction,  he 
can  not,  as  general  rule,  maintain  ac- 
tion either  for  contribution  or  indem- 
nity over  against  those  connected  with 
him  in  tort.  23  App.  346  (1)  (98  S. 
E.  256). 

Where  liability  of  tort-feasor  in  orig- 
inal suit  arises  merely  from  negative 
acts  of  omission,  such  as  failure  in  his 
duty  to  inspect,  and  proximate  cause 
of  injury,  so  far  as  joint  tort-feasors 
are  concerned,  lay  in  active,  positive 
acts  of  negligence  on  part  of  other 
tort-feasor,  in  which  original  defend- 
ant did  not  participate,  general  rule 
does  not  apply.  Id.  23  App.  346  (1) 
(98  S.  E.  256). 


§  4591.  (§  3994.)  Party  must  surcharge  and  falsify. 


Definition:     Amount  stated  is  an  agree- 

.  mont  between  persons  who  have  had 

previous       transactions       fixing       the 

amount   due    in   respect    thereto    and 

promising  payment.     144/646    (1)    (87 


8.  E.  915),  citing  1  Words  &  Phrases 
93;  21  App.  194,  195  (1)  (94  S.  E.  83). 
Dnty:  In  a  case  where  requirements  of 
action  on  stated  account  are  met,  de- 
fendant, in   order   to   dispute   correct- 
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ness  of  amount  so  alleged  to  be  due, 
would  have  to  surcharge  and  falsify; 
that  is,  he  must  allege  the  omissions 
and  deny  the  correctness  of  the  items 
rendered.  21  App.  194,  196  (94  8.  E. 
83). 
Failure  of  consideration:  Where  peti- 
tion in  suit  as  on  an  ''account  stated" 
not  only  fails  to  allege  necessary  prom- 
ise to  pay,  but,  by  embodying  written 
agreement  relied  on,  shows  within  it- 
self that  no  such  promise  was  in  fact 
made,  demurrer  to  answer  that  articles 
furnished  proved  worthless,  and  plead- 
ing failure  of  consideration  under  the 

§  4593.  (§  3996.)  Equitable  set-oflf. 

Bank:  Heceiver  of  bank  takes  assets 
and  choses  in  action  of  such  bank  sub- 
ject to  any  equitable  set-off  which  de- 
fendant in  action  by  the  receiver 
might  have  urged  against  the  corpora- 
tion itself.  20  App.  36  (3)  (92  S.  E. 
397). 

City  court  has  no  jurisdiction  to  grant 
affirmative  equitable  relief,  and  there- 
fore can  not  allow  claim  ex  delicto 
to  be  set  off  against  claim  ex  con- 
tractu.   14  App.  84  (2)  (80  S.  E.  341). 

Judgment:  While  in  appropriate  case 
indebtedness  on  open  account  may  be 
set  off  against  judgment  when  holder 
of  such  judgment  is  insolvent,  it  is  not 
abuse  of  discretion  to  refuse  injunction 
to  restrain  levy  of  fi.  fa.,  because 
amount  of  alleged  equitable  set-off 
was  less  than  amount  of  judgment, 
and  there  was  no  tender  of  the  differ- 
ence.    146/180,  181  (2)   (91  S.  E.  21). 

Non-residence:  In  distress  warrant  pro- 
ceeding by  purchaser  of  title  pending 
lease  as  agent  for  original  landlord, 
exclusion  of  defendant's  evidence  to 
show   that   original   landlord   was   not 


contract,  was  properly  overruled.  21 
App.  194,  195  (1)  (94  8.  E.  83). 
Fraud:  Where  account  is  stated  by  cred- 
itor, and  debtor  gives  his  promissory 
note  in  settlement,  and  is  grossly  negli- 
gent in  failing  to  inform  himself  as 
to  elements  of  accoupt,  he  will  not  be 
allowed  to  plead,  as  a  defense  to  action 
upon  the  note,  that  certain  items  in  the 
account  for  which  he  was  not  legally 
liable  were  fraudulently  placed 
therein,  where  his  plea  does  not  show 
that  any  trick  or  artifice  was  used  to 
prevent  him  from  discovering  the 
fraud.  21  App.  100  (1)  (93  S.  E. 
1023). 


resident  could  not  have  been  harmful 
to  defendants,  where  they  supplied 
no  valid  testimony  showing  alleged 
contract  for  services  on  which  set-off 
was  based,  but  at  time  of  alleged  sale 
themselves  claimed  that  title  had 
passed  out  of  plaintiff.  24  App.  509, 
510  (2)   (101  S.  E.  304). 

Non-residence  of  plaintiff  who  sub- 
mits himself  to  jurisdiction  of  courts 
of  this  State  affords  equitable  ground 
for  filing  by  defendant  of  plea  of  set- 
off.    24  App.  663    (101  S.  E.  768). 

Mere  fact  that  plaintiff  and  partner- 
ship debtor  of  defendant  are  non-res- 
idents does  not  amount  to  such  a 
"special  equitable  circumstance"  as 
will  take  case  out  of  general  rule  and 
authorize  equitable  set-off.  24  App. 
663   (101  S.  E.  768). 

In  suit  by  individual,  answer  that 
plaintiff  was  member  of  non-resident 
partnership,  and  alleging  claim  against 
partnership  for  breach  of  contract  be- 
tween it  and  defendant,  was  demur- 
rable. 24  App.  663,  664  (2)  (101  S. 
E.  768). 


CHAPTER  6. 
Of  Administration  of  Assets. 
§  4596.  (§  3999.)  Interfering  with  administration. 


Applied.      147/739    (95    S.    E.    231). 
Distributive   sharoB:     In    cases   of   real 
difficulty  in  construing  will,  or  in  dis- 


tributing assets,  in  ascertaining  per- 
sons entitled,  or  in  determining  under 
what  law  property  should  be  divided, 
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personal  representative  may  ask  direc- 
tion of  court  of  eqnitj;  but  direction 
of  court  can  not  be  invoked  by  legatee 
or  heir  unless  such  direction  is  essen- 
tial to  protection  of  legacy  or  dis- 
tributive share,  or  ia  necessary  as 
foundation  for  recovery  by  legatee  or 
heir  of  legacy  or  distributive  share. 
147/465,    466  '(5)    (94   8.   E.    569). 

Fraud:  This  section  authorizes  equita- 
ble relief  to  non-resident  claimants 
against  fraudulent  administration  of 
decedent's  estate.  232  Fed.  921,  923 
(13). 

Injunction  will  not  issue  to  restrain 
payment  by  administratrix  of  amount 
found  by  arbitrators  to  be  due,  on 
ground  of  fraud,  this  section  afford- 
ing a  legal  remedy  to  correct  any  ille- 
gality.     148/176    (96  S.   E.   214). 

Judge:  Where  superior  court  judge 
has  become  disqualified,  any  other 
superior  court  judge  may  grant  eq- 
uitable relief  provided  for  against 
wrongful  administration.  232  Fed. 
921,   923    (14). 

Judgment:  Under  issues  made  and  the 
facts  here,  it  was  office  of  judgment 
and  decree,  and  not  of  verdict  of  jury 
(which  was  special  in  its  character  and 
in  answer  to  questions  submitted),  to 
fix  dignity  and  priority  in  payment  of 
amount  due  and  payable  under  item 
of  will  creating  legacy;  hence  ground 
of  motion  for  new  trial  complaining  of 
failure  of  verdict  to  establish  such 
priority  was  without  merit.  149/340 
(3)    (100  S.  E.  106). 

Pajanent:  Where  testator  bequeathed  to 
his  wife  and  two  sons  all  his  prop- 
erty, share  and  share  alike,  and  di- 
rected that  it  be  kept  together  and 
not  sold  for  twenty  years  after  his 
death,  and  it  was  left  entirely  discre- 
tionary with  widow  what  annual  al- 
lowance she  should  make  to  the  son, 
a  son  who  had  become  of  age  and  who 
had  married  and  moved  away  from 
the  estate,  could  enforce  demand  for 
payment  to  him  of  portion  of  net  in- 
come from  estate,  in  equitable  suit 
seeking  accounting  and  ascertainment 

*  of  amount  due  him.  149/725  (3)  (101 
S.  E.  793). 

Petition  here  to  enjoin  temporary  ad- 
ministrators from  management  of  es- 
tate and  for  administration   of  estate 


in  equity  did  not  set  forth  facta  suf- 
ficient to  authorize  court  of  equity  to 
interfere  with  reg^ar  administration. 
148/543,  544  (2)  (97  S.  E.  623). 

Where  demurrer  to  petition  for  ad- 
ministration of  estate  in  equity  was 
improperly  overruled,  error  in  overrul- 
ing demurrer  rendered  nugatory  sub- 
sequent order  of  court  appointing  per- 
manent receivers  to  administer  the  es- 
tate in  court  of  equity.  148/543,  544 
(2)  (97  S.  E.  623). 

General  demurrer  to  petition  here  in 
action  by  administrator  to  have  title 
to  certain  land  decreed  to  be  in  him 
to  have  accounting  for  rents,  issues, 
and  profits  was  properly  overruled. 
149/225,    226    (1)    (99    S.    E.    884). 

Under  facts  in  record,  no  grounds 
were  shown  by  petition  here  for  inter- 
ference by  court  of  equity  with  admin- 
istration of  estate.  149/422  (1)  (100 
8.  E.  375). 
Qualifying:  Fact  that  one  who  had  been 
appointed  administrator  by  court  of 
ordinary  was  served  with  petition  and 
temporary  restraining  order  thereon, 
before  he  gave  bond,  took  oath,  and 
had  letters  of  administration  issued  to 
him,  did  not  authorize  court  of  equity 
to  enjoin  him  from  qualifying  as  ad- 
ministrator and  receiving  his  letters. 
149/176,  180  (99  S.  E.  624). 
Strong  case:  As  general  rule,  court  of 
equity  will  not  interfere  with  regular 
administration  of  estate  by  the  repre- 
sentative; and  to  authorize  such  inter- 
ference, facts  must  clearly  show  there 
is  good  reason  for  so  doing.     149/699 

(1)  (101  8.  E.  806);  147/465  (4)  (94 
8.   E.   569). 

Title:  As  general  rule,  court  of  equity 
will  not  interfere  with  regular  admin- 
istration of  estate  by  administrator; 
but  where  one  is  interested  in  title 
to  certain  real  estate  in  hands  of  ad- 
ministrator, and  has  intervening  equi- 
ties therein  not  reached  by  law,  and 
is  liable  to  suffer  loss  unless  court  of 
equity  intervenes,  court  of  equity  will 
interfere  to  prevent  such  loss.    149/783 

(2)  (102  8.  E.  145). 

Will:  8uperior  court,  exercising  equity 
jurisdiction,  has  authority  to  construe 
wills,  and  to  declare  devices  con- 
tained  therein  void  when  contrary  to 
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law.      141/390,    391     (2-b)     (81    S.    E. 
238). 

Petition  here  by  administrator  of 
legatee  against  administrator  cum  tes- 
tamenta  annexo  of  will  for  construc- 
tion   of    the    will    and    for   decree   re- 


quiring payment  of  certain  money, 
with  intervention  by  heirs  of  such 
legatee,  which  set  forth  their  interests 
and  prayed  decree  distributing  the  es- 
tate, etc.,  stated  a  cause  of  action. 
149/340    (1)    (100    S.    E.    106). 


§  4597.  (§  4000.)  Petitions  for  direction. 


Legatees:  In  cases  of  real  difficulty  in 
construing  wills,  or  in  distributing  as- 
sets, in  ascertaining  persons  entitled, 
or  in  determining  under  what  law 
property  should  be  divided,  personal 
representative  may  ask  direction  of 
court  of  equity;  but  direction  of  court 
can  not  be  invoked  by  legatee  or  heir 
unless  such  direction  is  essential  to 
protection  of  legacy  or  distributive 
share,  or  is  necessary  as  foundation 
for  recovery  by  legatee  or  heir  of 
legacy  or  distributive  share.  147/465, 
466   (5)   (94  S.  E.  569). 

There  was  no  error  in  dismissing  on 
general  demurrer  petition  in  equity 
filed  by  legatee  praying  that  trial  of 
appeal  in  superior  court  be  enjoined, 
that  assets  of  estate  be  marshaled,  that 
realty  be  sold  for  purpose  of  reimburs- 
ing petitioner  for  money  expended  for 
costs,  counsel  fees  etc.,  and  that  will 
be  construed,  and  estate  distributed. 
147/465,  466   (6)    (94  S.  E.  569). 


Parties:  Only  representative  of  the 
State  may  ask  for  direction  of  court. 
147/399   (94  8.  E.   227). 

Petition:  Under  petition  here  construed 
as  one  by  legatee  for  recovery  of  prop- 
erty devised,  construction  of  will  may 
be  invoked  as  basis  for  such  recovery, 
but  petition  must  allege  that  admin- 
istrator has  assented  to  devise,  or 
wrongfully  refuses  to  assent.  147/399 
(94   S.   E.   227). 

Removal  of  cause:  Suit  in  superior 
court  by  administrators  for  directions 
in  distribution  of  estate  is  part  of  or 
ancillary  to  probate  proceedings,  and 
is  not  removable  into  Federal  court. 
•257  Fed.  823. 

Will:  The  superior  court,  exercising 
equity  jurisdiction,  has  authority  to 
construe  wills,  and  to  declare  devices 
contained  therein  void  when  con- 
trary to  law.  141/390,  391  (2-b)  (81 
S.  E.  238). 


§  4598.  (§  4001.)  Marshaling  assets. 


OoUateral  attack:  Where  directors  of 
bank,  in  order  to  prevent  run  upon 
bank  and  to  preserve  its  assets  for 
creditors  and  stockholders  alike,  peti- 
tion court  of  equity  for  appointment  of 
receivers,  and  bank  itself,  its  stock: 
holders,  and  creditors  are  duly  made 
parties,  such  stockholders  will  not  be 
heard  to  question,  by  collateral  attack, 
authority  and  jurisdiction  of  court  to 
appoint  receivers  and  to  marshal  and 
distribute  assets  of  bank.  148/854  (98 
S.  E.  491). 


Oorporation  can  not  maintain  equitable 
suit  to  marshal  its  own  assets; and 
appointment  of  receiver  under  such 
proceeding,  over  objection  of  credit- 
ors, is  error.  142/34  (1)  (82  S.  E. 
464).    See  142/796   (83  S.  E.  782). 

Parties:  Corporation  can  not,  as  plain- 
tiff, maintain  equitable  suit  to  marshal 
its  own  assets,  and  appointment  of  re- 
ceivers under  such  a  proceeding,  over 
objection  of  creditors  or  stockholders, 
duly  made,  is  error.  148/854  (98  S. 
E.  491). 


§  4600.  (§  4003.)  Creditors'  petitions. 


Cited.  146/383,  390  (91  S.  E.  463). 
Judgment:  Property  in  one  person's 
hands  can  not  be  subjected  to  an- 
other's general  debt  unless  it  has 
been  reduced  to  judgment  or  there  is 
a    proceeding    coincidently    to   reduce 


it  to  judgment.  143/703  (1)  (86  S. 
E.  780). 
Time:  Fact  that  copy  of  referee's  or- 
der, attached  by  amendment  to  peti- 
tion seeking  to  subject  bankrupt's  ex- 
empt   property    to    debts    and    stating 
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that  his  exemption  had  been  set 
apart,  showed  that  order  was  dated 
after  filing  of  original  petition,  did 
not  render  original  petition  demur- 
rable as  prematurely  filed.  143/229  (1) 
84  8.  E.  477). 


Title:  Evidence  in  creditor's  bill  here 
was  insufficient  to  make  prima  faeie 
case  of  title  to  the  land  in  the  debtor 
as  heir  or  devisee  of  his  father. 
142/422  (1)   (83  8.  E.  99). 


CHAPTER  7. 
Of  Charities. 

§  4603.  (§  4006.)  Charitable  bequest. 

Cited.    147/633,  634  (1)  (95  8.  E.  210). 

§  4604.  (§  4007.)  Cy  pres. 

Education:  Devise  of  estate  "to  be  in- 
vested in  safe  securities,  and  the  in- 
come arising  therefrom  to  be  used  for 
the  purpose  of  educating  poor,  worthy 
girls  of  good  families  and  legitimate," 
is   not    void    for   alleged    reason    that 

§  4605.  (§  4008.)  Subjects  of  charity. 


designation  of  girls  to  be  benefitted  is 
so  indefinite  and  uncertain  as  to  render 
their  identity  impossible,  and  that  the 
kind,  amount,  and  quality  of  educa- 
tion to  be  bestowed  is  not  ascertain- 
able.    149/361    (100  8.  E.  103). 


(General 

Edacation:  Devise  of  estate  "to  be  in- 
vested in  safe  securities,  and  the  in- 
come arising  therefrom  to  be  used  for 
the  purpose  of  educating  poor,  worthy 
girls  of  good  families  and  legitimate," 
is  not  void  for  alleged  reason  that  des- 


Note. 

ignation  of  girls  to  be  benefitted  is  so 
indefinite  and  uncertain  as  to  render 
their  identity  impossible,  and  that  the 
kind,  amount,  and  quality  of  education 
to  be  bestowed  is  not  ascertainable. 
149/361   (100  8.  E.  103). 


CHAPTER  8. 
Of  Election. 


§  4609.  (§  4012.)  Election. 

Ejectment:  In  action  of  ejectment 
wherein  two  demises  are  laid,  not  er- 
ror to  refuse  motion  to  require  plain- 
tiflf  to  elect  on  which  demise  he  will 
rely  for  recovery.  145/184  (2)  (88  8. 
E.   949). 

Judicial  sale:  One  who  defers  prosecu- 
tion of  his  remedy  under  forthcoming 
bond  until  after  he  has  claimed  fund 
arising  from  sale,  under  judicial  proc- 
ess, of  property  the  production  of 
which   the  bond  was  given   to  secure, 


is  confined  to  his  election,  and  is  es- 
topped to  assert  the  invalidity  of  the 
sale.  18  App.  77  (2)  (89  8.  E.  163). 
Title:  Fact  that  petition,  claiming 
ownership,  asked  that  deed  by  which 
plaintiff  had  conveyed  the  land  be 
set  aside,  and  also  alleged  that  the 
land  had  been  reconveyed  to  her,  did 
not  require  election,  as  invoking  in- 
consistent remedies  by  setting  up  ti- 
tle and  denying  title.  142/322  (1) 
(82  8.  E.  1069). 
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CHAPTER  9. 
Of  Execution  of  Powers. 


§  4614.  (§  4017.)  Jurisdiction  over  powers. 


Appointment:  Power  here  given  to 
wife  by  husband's  will  extended  only 
to  nomination  of  certain  persons 
from  a  class,  and  the  apportionment 
of  property  among  her  appointees, 
who  would  become,  under  the  do- 
nor's will,  subject  to  the  terms,  con- 
ditions, and  limitations  therein  im- 
posed upon  each  appointee.  140/467 
(2)    (79  S.  E.  124). 


Where  quantity  of  interest  to  be 
taken  by  appointee  is  expressly  lim- 
ited by  instrument  creating  power, 
and  donee  is  only  authorized  to  ap- 
point the  property  over  which  estate 
is  to  ride,  appointment  of  interest  ex- 
ceeding that  intended  to  be  given  to 
appointee  is  tantamount  to  an  exer- 
cise of  the  power  of  appointment  to 
the  extent  of  the  power.     Id. 


§  4616.  (§  4019.)  Collusive  execution. 


Reference  to  power:  Where  donee  of 
power  to  apportion  property,  etc., 
executes  will  devising  the  specific 
property  in  parcels  to  appointees  se- 
lected    from     the    proper    class,   such 


will  is  to  be  regarded  as  an  act  indic- 
ative of  donee's  intention  to  execute 
the  power.  140/467  (1)  (79  S.  E. 
124). 


§  4620.  (§  4023.)  Power  of  sale  in  deeds  of  trust,  etc 


stated.     140/798,   799    (80   S.   E.   12). 

Burden:  Where,  under  state  of  record, 
it  is  impossible  to  determine  scope  of 
power  of  sale  in  security  deed  with 
such  certainty  as  to  pass  upon  validity 
of  sale  as  matter  of  law,  and  burden 
being  upon  plaintiff  attacking  such 
sale,  judgment  refusing  interlocutory 
injunction  will  not  be  disturbed. 
148/513   (1)    (97  S.  E.  441). 

Condition:  Provision  of  will,  "In  event 
that  said  daughter  should  die  without 
children,  then  I  invest  and  clothe  her 
with  the  right  to  dispose  of  said 
property  by  deed,  will,  or  otherwise  as 
she  may  think  proper,"  contemplated 
that  donee  might  execute  the  power  at 
any  time  during  her  life,  effect  thereof 
to  be  postponed  until  her  death,  at 
which  time  contingency  upon  which 
existence  of  power  depended  must 
have  happened.-  149/752,  753  (3)  (102 
8.  E.  351). 

Attempt  by  donee  to  execute  power 
before  happening  of  contingency  would 
not  render  her  act  invalid,  if  contin- 
gency   actually    happen.     Id. 

Executor:  Petition  here  in  action 
against  defendant  as  executor,  and 
seeking  judgment  against  him  as  such, 
generally  against  the  estate  of  testator, 


and  specially  against  certain  land  de- 
scribed in  a  deed  executed  by  such 
executor,  for  money  loaned  to  operate 
farms  of  the  estate,  set  out  cause  of 
action,  and  it  was  erroneous  to  dis- 
miss action  on  general  demurrer. 
147/444  (94  S.  E.  666). 

Ouardian:  Power  in  will  here  to  ex- 
ecutor and  guardian  to  sell  land  con- 
ferred on  them  only  such  power  as 
the  ordinary  could  confer  to  sell  upon 
application,  and  dispensed  with  neces- 
sity of  such  order  from  the  ordinary, 
but  all  other  requirements  in  order 
to  make  same  valid  remained  same  as 
in  cases  of  public  sale.  148/77,  78  (2) 
(95  8.  E.  865). 

Life  tenant:  Where  testator  devised 
land  to  his  son  for  life,  with  re- 
mainder to  his  children  living  at  time 
of  his  death,  and  empowered  life- 
tenant  to  sell  timber  on  land,  deed 
by  life-tenant  to  such  timber  is  to  be 
construed  as  in  execution  of  the 
power.  141/653  (1)  (81  8.  E.  1119). 
Deed  from  life-tenant  giving  grantee 
20  years  within  which  to  cut  and 
remove  timber  conveyed,  and  10 
years  additional  continually,  was 
not  necessarily  in  violation  of  power 
conferred  by  will  to  sell  timber  with 
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right  in  purchaser  to  havo  reasonable 
time  within  which  to  cut  and  remove 
it;  what  would  constitute  reasonable 
time  being  question  of  fact,  to  be  de- 
cided in  light  of  attendant  circum- 
stances.    Id.   653,   654    (2). 

Where  will  created  life  estate  in 
widow  of  testator,  with  remainder  to 
his  children,  and  widow,  who  was 
named  as  executrix,  sold  property  of 
estate  at  private  sale  without  order 
authorizing  sale,  her  deed  conveyed 
only  the  life  estate,  and  did  not  divest 
the  children  of  their  interest  in  the 
remainder.     148/44  (2)   (95  8.  E.  682). 

In  deed  where  power  is  given  to 
trustee  to  sell  real  estate  with  written 
consent  of  life  tenant,  such  consent 
is  for  benefit  of  life  tenant  only,  and 
as  to  such  consent  the  life  tenant  does 
not  occupy  fiduciary  position  to  the 
remainderman.  148/712  (3)  (98  S.  E. 
472). 

Where  testator  devised  life  estate 
to  his  daughter,  with  power  of  dis- 
posal if  she  die  without  children,  and 
during  lifetime  daughter  attempted  to 
convey  entire  estate  in  fee  for  valu- 
able consideration,  with  warranty  of 
title,  inference  arose  that  daughter  in- 
tended by  executing  such  deed  to  con- 
vey full  fee  simple  title,  and  her  right 
to  do  so  depended  upon  her  dying 
without  issue.  149/752,  753  (4)  (102 
S.  E.  351). 
Mortgagee:  Sale  here  under  power  by 
mortgagee  in  possession  as  lessee 
was  void  under  this  section  for  irreg- 
ularity and   bad   faith.     221   Fed.   736 

(1). 

Where  mortgage  executed  by  life 
tenant  under  will  to  secure  promissory 
note  made  by  her  to  third  person  did 
not  refer  to  powers  expressed  in  will, 
it  was  not  an  execution  of  such  pow- 
ers. 147/472  (2)  (94  S.  E.  563). 
Notice:  Grantee  of  a  deed  given  to  se- 
cure a  debt  and  containing  a  power 
of  sale  need  not  notify  the  grantor  of 
his  intention  to  sell,  where  the  deed 
provides  for  no  other  notice  than  ad- 
vertising in  a  given  manner.  141/63 
(1)   (80  S.  E.  312). 

One  entering  into  possession  of  land 
under  deed  from  pretended  purchaser 
under  power  of  sale  in  security  deed, 
who  had  notice  that  property  was  not 


exposed    for    sale    at    time    and   place 
specified   in   advertisement,   holds   pos- 
session  subject  to  right  of  grantor  in 
security    deed,    and    her    successors   in 
title,  to  have  accounting  for  rents  and 
profits  derived  from  the  land,  and  to 
have  so  much  thereof  as  may  be  neces- 
sary to  discharge  secured  debt  credited 
thereon,  and,  when  debt  should  be  ex- 
tinguished,  the   property  to  return  to 
the  grantor  or  her  successors  in  title. 
149/825   (2)    (102   S.  E.  526). 
Ordinary:        Concurrence     of     ordinary 
was    necessary     here    to    proper     exer- 
cise   of    testamentary    power   of    sale. 
143/756    (3)    (85    S.    E.    917). 
PossesBion:     Under  a  power  of  sale  in 
a   deed   to   secure   a   debt,  authorizing 
the    grantee    to     take     possession    of 
and    sell    property,    after    advertising 
it    in    a    certain    manner,   the    grantee 
was    not    required    to    take    possession 
of  the  land  in  order  to  effect  a  valid 
sale.      141/63    (2)    (80   S.    E.    312). 
Sale:       Under     allegations    of    petition 
here  praying  cancellation  of  deed  and 
that    petitioner    recover   possession    of 
lands    conveyed    by    such    deed,    peti- 
tioner was  not  entitled  to  relief  prayed 
for,    and    court    did    not    err    in    dis- 
missing    the     petition     on     demurrer. 
148/117   95  S.   E.  980). 
Security    deed:      Where     one     executes 
deed  to  secure  debt  and  creates  power 
of   sale   in   grantee,   and   latter   subse- 
quently   transfers    evidences    of    debt 
in  form  of  notes  and  transfers  security 
deed  by  indorsing  thereon  **For  value 
received  I  hereby  transfer  the  within 
mortgage  deed  to'*  named  person,  but 
does   not    execute   further   conveyance 
to  transferee,     latter     is     not     vested 
with   legal   title  and  can  not  exercise 
power  of  sale.     146/93   (90  8.  E.  713). 
Trust  to   married   woman   for  life,  with 
remainder    to    her   surviving   children, 
became  executed  immediately  upon  de- 
livery of  deed,  but  did  not  extinguish 
power    of    sale    conferred    on    trustee, 
when    empowered   by   wife,   of   seUing 
Ufe  estate.    147/5,  6  (2)  (92  S.  E.  514). 
Provision  of  trust  deed  empowering 
trustee   to  sell  trust   estate  conferred 
power  to  sell  interest  of  life  tenant  in 
land  in  which  she  had  reinvested  the 
trust    fund,   and    purchaser   at   second 
sale   and   his  successors  acquired   title 
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to  life  estate.  147/5,  6  (3)  (92  S.  E. 
514). 

Deed  by  which  grantor  conveyed 
land  to  one  in  trust  for  separate  use 
of  his  wife  for  life,  with  "reversion" 
to  trustee  or  **her  heirs  or  heirs  at 
law"  empowering  wife  to  authorize 
trustee  in  writing  to  sell  estate  and 
reinvest  proceeds,  authorized  the 
trustee,  when  duly  empowered,  to  sell 
and  convey  in  fee  simple  the  land  de- 
scribed, notwithstanding  there  were 
minor  children  then  in  life.  147/493 
(1)    (94  S.  E.   765). 

Where  trustee  under  deed  executed 
deed  of  conveyance  and  cestui  que 
trust  executed  writing  empowering 
trustee  to  sell  and  ratifying  the  sale, 
such  deed  conveyed  the  entire  estate 
conveyed  by  the  deed  to  the  trustee. 
147/493    (2)    (94  8.  E.   765). 

Where    grantor     conveyed     land    in 


trust  for  himself  and  wife  for  life, 
with  remainder  over  on  death  of  sur- 
vivor, and  directed  trustee,  on  wife's 
written  request,  to  convey  on  such 
terms  as  she  directed,  power  contem- 
plated only  bona  fide  and  valid  sale 
for  sufficient  valuable  consideration, 
and  did  not  authorize  conveyance  as 
a  gift  or  upon  a  nominal  considera- 
tion.    147/761    (95  8.  E.   289). 

Power  of  sale  in  trust  deed  empow- 
ering the  trustee  as  often  as  he  may 
think  and  deem  best,  to  sell  and  re- 
invest proceeds  or  to  exchange  the 
same  and  execute  titles  therefor  and 
to  receive  and  accept  titles,  all  to  be 
done  without  any  order  of  court,  au- 
thorized trustee  to  sell  entire  estate 
in  land,  and  hence  substituted  trustee 
conveyed  fee  simple  title  to  grantee 
by  her  deed.  148/712  (5)  (98  8.  E. 
472). 


CHAPTER  10. 
Of  Fraud. 

§  4621.  (§  4024.)  Jurisdiction  over  fraud. 


Will:  Equity  has  concurrent  jurisdic- 
tion with  courts  of  law  in  all  cases  of 
fraud  except  in  execution  of  will. 
232   Fed.   921,  924    (18). 

Probate     proceedings     pending     on 


appeal  in  superior  court  can  not  be 
disposed  of  by  separate  suit  to  de- 
clare will  void  and  for  merger  of 
pending  probate  proceedings.  145/603, 
604  (2)   (89  S.  E.  700). 


§  4622.  (§  4025.)  Actual  and  constructive  fraud. 


Bankruptcy:  Discharge  in  bankruptcy 
does  not  relieve  bankrupt  from  lia- 
bility upon  actions  for  fraud  or  for 
obtaining  property  by  false  pretenses 
or  false  representations.  20  App.  664 
(1)   (93  S.  E.  255,  40  A.  B.  Rep.  161). 

Oliarge  on  actual  and  constructive 
fraud     in    substantially    the  language 


of  this  section,  was  not  erroneous. 
142/51  (3)  (82  8.  E.  449). 
Deceit:  Many  of  the  Code  provisions 
found  under  the  head  of  "Fraud"  and 
dealing  generally  with  the  question  of 
fraud  are  applicable  in  an  action  for 
deceit;  charge  here  giving  precise  lan- 
guage of  this  section  was  not  error. 
20  App.  374,  378   (4)    (93  8.  E.  20). 


§  4623.  (§  4026.)  Misrepresentation. 


Charge:  Where,  in  action  on  insurance 
policy,  it  did  not  appear  that  plain- 
tiff made  misrepresentations  as  to 
insured  stock,  prior  to  issuance  of 
policy,  this  section  should  have  been 
omitted  from  charge.  144/783,  784 
(3)  (87  8.  E.  1077). 
In    action    for    damages     for    false 


representations,  conceding  that  it 
was  error  to  read  to  jury  this  sec- 
tion, it  was  harmless  in  view  of 
other  instructions.  214  Fed.  168  (3). 
Deceit:  Many  of  the  Code  provisions 
found  under  the  head  of  * 'Fraud "  and 
dealing  generally  with  the  question  of 
fraud  are  applicable  in  an  action  for 
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deceit;  charge  here  giving  precise  lan- 
guage of  this  section  was  not  error. 
20  App.  374,  378  (4)  (93  8.  E.  20). 
Diligence:  Where  one  purchasing  land 
has  opportunity  to  examine  it  before 
buying,  but,  instead  of  doing  so,  volun- 
tarily relies  upon  statements  of  vendor 
concerning  its  character  and  value, 
contract  will  not  be  rescinded  or  set 
aside,  or  purchase  price  abated,  be- 
cause of  falsity  of  statements,  unless 
some  fraud  or  artifice  was  practiced 
by  vendor  to  prevent  such  examina- 
tion; this  is  true  although  vendee  may 
have  acted  upon  misrepresentations  of 
vendor  or  his  agent.  19  App.  16  (1) 
(90  S.  E.  742). 

Charge  that  if  purchaser  has  equal 
opportunities  with  seller  for  discover- 
ing dimensions  of  lot  sold,  and  both 
parties  act  in  good  faith,  he  is  bound 
to  avail  himself  of  such  opportunity, 
and,  further,  if  agent  of  defendant 
did  not  act  in  good  faith,  but  was 
guilty  of  actual  fraud,  the  rule  would 
be  otherwise,  notwithstanding  both 
parties  may  have  had  equal  opportu- 
nity to  judge  the  dimensions,  was  not 
erroneous.  19  App.  795  (1)  (92  8.  E. 
290). 

Where  petition  directly  alleged  that 
defendant,  in  exercise  of  ordinary  dil- 
igence, should  have  discovered  falsity 
of  statements  alleged  to  have  been 
made  by  him  with  reference  to  value 
of  stock,  and  he  failed  to  file  a  de- 
murrer, he  can  not  justly  complain  of 
charge  that  if  defendant  recklessly, 
and  without  inquiring  into  the  facts 
or  exercising  ordinary  diligence  to 
know  the  facts,  and  without  knowl- 
edge of  the  facts,  recklessly  made  rep- 
resentations to  plaintiflf  to  induce  him 
to  buy  the  stock,  and  these  representa- 
tions were  false,  and  plaintiflf  acted 
upon  them,  the  jury  would  be  author- 
ized to  find  for  plaintiflf.  20  App.  374, 
380  (6)  (93  8.  E.  20). 
Insurance:  If,  when  sale  of  policy  of 
insurance  was  eflfected,  vendor,  by  her 


agent,  expressly  stated  that  unexpired 
term  extended  for  four  and  a  half 
years,  and  accepted  payment  on  that 
basis,  purchaser  had  right  to  rely 
upon  that  statement  as  forming  part 
of  contract  of  purchase,  it  being  shown 
that  seller  retained  possession  of  pol- 
icy, and  it  not  appearing  that  policy 
was  present  at  the  time.  19  App.  401, 
410    (5)    (91   S.  E.  579). 

Jury:  While  questions  as  to  truth  and 
materiality  of  representations  are  gen- 
erally for  determination  of  jury,  yet 
where  all  testimony  excludes  every 
reasonable  inference  but  one,  issue  be- 
comes one  of  law  for  court.  23  App. 
191,  192  (3)   (97  8.  E.  879). 

Opinion:  Statement  by  seller's  agent  of 
value  of  corporate  stock  sold,  being 
a  mere  matter  of  opinion,  could  not 
amount  to  such  fraud,  though  untrue, 
as  entitled  buyer  to  avoid  the  sale. 
13   App.   772,  774    (80  8.  E.  32). 

Representations  by  plaintiffs  that  de- 
fendant could  occupy  peaceably  the 
rented  premises  without  objection  on 
part  of  third  persons  living  in  that 
locality  could  not  have  amounted  to 
more  than  expression  of  personal  con- 
viction, and  could  not  have  amounted 
to  guarantee  that  adjacent  property 
holders  might  not  thereafter  object  to 
occupancy  of  premises  by  defendant. 
19  App.   18   (1-a)    (90  8.  E.   742). 

Where  express  representations  con- 
stituting part  of  contract  are  made 
by  seller  as  to  existence  of  fact,  in 
contradiction  to  statement  of  mere 
opinion  or  judgment,  purchaser  ordi- 
narily has  right  to  rely  thereon.  19 
App.  401,  410  (5)  (91  8.  E.  579). 
Stock:  Breach  of  seller's  oral  prom- 
ise, that  stock  of  corporation  would 
be  sold  only  in  Georgia,  afforded  no 
ground  for  rescission  by  the  buyer, 
where  such  breach  did  not  lessen  the 
value  of  the  stock,  or  affect  any  of 
the  buyer's  rights.  13  App.  772,  775 
(80  8.  E.  32). 


§  4624.  (§  4027.)  Suppression  of  the  truth. 


Charge:  Where,  in  action  on  insurance 
policy,  it  did  not  appear  that  plain- 
tiflf made  misrepresentations  as  to 
insured     stock,    prior    to     issuance    of 


policy,  this  section  should  have  been 
omitted  from  charge.  144/783,  784 
(3)    (87  8.  E.  1077). 
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§  4625.  (§  4028.)  Fraud,  how  consiunmated. 


Deceit:  Many  of  the  Code  provisions 
found  under  the  head  of  "Fraud"  and 
dealing  generally  with  the  question  of 
fraud  are  applicable  in  an  action  for 

§  4626.  (§  4029.)  Slight  evidence 

stated.     144/550    (1)    (87  S.   E.  651). 

Charge  that  fraud  may  not  be  presumed, 
but,  being  in  itself  subtle,  slight  cir- 
cumstances may  be  sufficient  to  carry 
conviction  of  its  existence,  was  not 
error.    18  App.  402  (2)  (89  S.  E.  625). 

Clrcmnstances:  Fraud  may  be  estab- 
lished by  circumstances,  as  well  as  by 
positive  proof,  and  much '  latitude  is 
allowed  in  introducing  evidence  for 
such  purpose.  24  App.  727,  728  (2) 
(102    S.    E.    192). 

§  ^627.  (§  4030.)  Confidential  relations. 

stated.     14  App.  666,  667   (3)    (82  8. 
E.  60). 

Agency:  Belationship  of  principal  and 
agent  demands  entire  good  faith  of 
agent  to  principal,  and  any  breach  of 
loyalty  resulting  in  advantage  to 
agent  will,  at  principal's  instance, 
void  contract  between  them,  pro- 
cured by  such  breach.  15  App.  1  (2) 
(82    8.    E.    381). 

Where  agent  presents  to  his  em- 
ployer for  approval  contract  made  in 
employer's  behalf  with  third  person 
and  relating  to  business  and  purposes 
of  his  employment,  but  also  containing 
stipulation  foreign  to  subject  matter 
of  lease  and  concerning  rights  and 
interests  of  employer  and  agent  as  to 
matters  arising  out  of  the  contract, 
employer  will  not  be  bound  to  agent 
by  his  approval  of  stipulations  thus 
embraced  in  the  writing,  unless  he 
had  actual  knowledge  that  it  contained 
such  provision.  23  App.  290,  291  (3) 
(98  S.   E.   224). 

Bank:  Where  officers  of  bank  obtained 
loan  from  another  bank  on  notes 
signed  by  them  as  individuals,  and, 
at  their  request  proceeds  were  cred- 
ited to  their  bank,  which  thereafter 
became  insolvent,  it  was  not  liable  on 
such  notes.     146/799  (92  S.  E.  525). 

Charge  here  on  confidential  relations, 
substantially  in  language  of  this  sec- 


deceit;  charge  here  giving  precise  lan- 
guage of  this  section  was  not  error.  20 
App.   374,   378    (4)    (93   S.   E.   20). 


sometimes  sufficient. 

Fraud  being  of  peculiarly  subtle  na- 
ture, slight  circumstances  may  be  suf- 
ficient to  establish  it;  this  rule  is 
particularly  applicable  where  fraud  is 
charged  in  family  transaction.  24 
App.  727,  728  (2)  (102  S.  E.  192). 
Deceit:  Many  of  the  Code  provisions 
found  under  the  head  of  ''Fraud"  and 
dealing  generally  with  the  question  of 
fraud  are  applicable  in  an  action  for 
deceit;  charge  here  giving  precise  lan- 
guage of  this  section  was  not  error. 
20   App.   374,   378    (4)    (93   S.   E.   20). 


142/51    (3) 


tion,   was   not   erroneous. 
(82  S.  E.  449). 

Guardian  and  ward:  Where  infant 
sought  to  establish  resulting  trust  in 
land  belonging  to  her  mother's  estate 
purchased  by  her  uncle,  who  subse- 
quently became  her  guardian,  there  be- 
ing no  fiduciary  relation  between  par- 
ties at  time  of  purchase  and  no  con- 
tractual relation  of  principal  and 
agent,  refusal  of  instructions  based  on 
theory  existing  fiduciary  relation  was 
proper.      146/528    (1)    (91   8.   E.   772). 

Parent  and  child:  Son  who  protected 
and  assisted  aged  mother  at  sale  of 
land  under  a  fi.  fa.  issued  from  a  jus- 
tice court,  and  loaned  her  the  money 
to  make  the  purchase,  estopped  to 
assert  that  mother  did  not  obtain  ti- 
tle to  land.     140/318  (78  8.  E.  1066). 

Stepparent:  Kelation  of  stepmother  and 
stepchild  is  not  confidential  one;  at 
least  confidential  relation  does  not  nec- 
essarily exist.  147/609  (1)  (95  8. 
E.  4). 

Where  intestate  left  widow  and 
three  adult  children  by  a  former  mar- 
riage, who  informed  stepmother  of  her 
right  to  year's  support,  etc.,  and  sug- 
gested friendly  division  of  property 
and  they  relied  on  her  promise  to  let 
them  know  her  decision,  she  was  bound 
to  advise  them  of  her  decision. 
147/609    (2)    (95  8.  E.  4). 
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§  4628.  (§  4031.)  Confidential  relations  preventing  acquisition  of  ad- 
verse rights. 


Cited   and   applied.      145/760,   757    (89 

S.   E.   1071). 

Parent  and  child:     Son   who  protected 

and   assisted   aged  mother  at   sale   of 

land  under  a  fi.  fa.,  issued  from  a  jus- 


tice court,  and  loaned  her  the  money 
to  make  the  purchase,  estopped  to 
assert  that  mother  did  not  obtain  ti- 
tle to  land.     140/318   (78  S.  E.  1066). 


§  4629.  (§  4032.)  Fraud  annuls  deeds,  judgments,  etc. 


A.dmini8trator:  Where  judgment  of 
court  of  ordinary  authorizing  sale  of 
lands  by  administrator  is  attacked  for 
fraud,  and  it  is  sought  to  have  can- 
celed deed  made  by  administrator  to 
purchaser,  and  also  deed  made  two  or 
three  years  later  by  purchaser,  con- 
veying to  said  administrator  the  same 
property,  purchaser  at  that  sale  is  nec- 
essary party  to  petition  for  cancella- 
tion of  deeds,  etc.  147/610  (2)  (95 
S.  E.  3). 

Oliarge:  It  was  erroneous  to  charge 
that  in  proceeding  to  set  aside  con- 
veyance on  ground  of  undue  influence, 
in  order  to  sustain  such  conveyance 
it  should  be  made  to  appear  that  the 
transaction  was  fair,  honest,  and  free 
from  fraud  and  undue  influence,  there 
being  no  confidential  or  fiduciary  re- 
lations between  the  parties.  148/238 
(3)    (96  S.  E.  327). 

It  was  error  to  charge,  on  issue  of 
fraud  and  undue  infiuenee,  that  if 
there  is  any  evidence  of  fraud  or  un- 
due influence,  the  conveyance  should 
not  be  sustained.  148/238  (4)  (96  S. 
E.  327). 

Charge  that  question  as  to  whether 
deed  was  forgery  involved  question  of 
fraud,  and  that  fraud  may  not  be  pre- 
sumed, but,  being  subtle  in  its  nature, 
slight  circumstances  may  be  sufiicient 
to  carry  conviction  of  its  existence, 
was  not  erroneous  in  that  it  misled 
and  confused  the  jury.  149/397,  398 
(5)    (100  8.  E.  447). 

ConBideration:  Absolute  deed  of  con- 
veyance will  not,  at  instance  of  grant- 
or, be  canceled  merely  because  of 
breach  by  grantee  of  promise  made 
by  him,  in  consideration  of  which  deed 
was  executed.  146/197,  198  (3)  (91 
S.  E.   13). 

Evidence  that  grantor  stated  three 
years     before     conveyance     that     she 


built  house  in  particular  way  because 
grantee  wanted  it  so,  and  the  land 
was  his  after  her  death,  was  admis- 
sible.    142/360   (1)    (82  8.  E.  1070). 

Evidence  that  grantor  had  other 
property  was  admissible  on  the  rea- 
sonableness of  her  disposition  of  the 
property  in  controversy.     Id.  360   (2). 

Evidence  that  grantor  stated  that 
she  put  the  property  in  grantee's 
hands  to  avoid  possible  judgment  was 
inadmissible.     Id.  360,  361    (4). 

Evidence  in  suit  for  cancellation  of 
deed,  release,  and  order  for  cancel- 
lation of  judgment,  held  to  authorize 
verdict  against  defendants.  148/99, 
100  (2)   (95  S.  E.  964). 

Slight  evidence  of  fraud  and  undue 
influence  may  authorize  jury  to  cancel 
deed,  and  is  sufficient  burden  to  gran- 
tee and  require  him  to  show  that  trans- 
action was  fair  and  free  from  fraud 
and  undue  influence.  148/238  (4)  (96 
S.   E.   327). 

In  case  between  strangers  in  blood, 
and  where  no  fiduciary  or  confidential 
relation  is  alleged  or  proved,  it  is 
stating  rule  too  strongly  against  de- 
fendant to  charge  that  deed  should 
not  be  sustained  if  there  is  any 
evidence,  however  slight,  however 
strongly  rebutted,  however  opposed  by 
great  preponderance,  of  fraud  or  undue 
influence.  148/238  (4)  (96  S.  E.  327). 
Ouardian  and  ward:  Guardian's  suit  on 
behalf  of  wards  against  a  former  ward 
to  set  aside  award  of  property  in  pro- 
ceeding for  division  in  kind,  in  which 
no  fraud  or  notice  of  claim  of  irregu- 
larity in  proceedings  was  alleged 
against  purchasers  or  mortgagees,  was 
properly  dismissed  on  demurrer. 
146/482  (91  S.  E.  542). 
Maintenance:  Where  verdict  and  de- 
cree in  equity  cause  established  con- 
tract   for    maintenance    of    defendant. 
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consideration  for  deed,  and  that  Buch 
maintenance  was  to  be  furnished  at 
plaintiff's  home,  and  that  plaintiff  had 
not,  to  date  of  verdict  and  decree, 
breached  the  contract,  but  that  de- 
fendant had  voluntarily  and  without 
legal  reason  removed  from  the  home 
of  plaintiff,  if  defendant  refused,  with- 
out legal  justification,  to  return  to 
such  home  and  to  accept  support  sub- 
sequently to  date  of  verdict  and  de- 
cree, plaintiff  (defendant  in  justice's 
court  suit)  has  legal  defense  to  that 
suit,  and  her  remedy  at  law  is  ade- 
quate.    148/68  (95  S.  E.  683). 

Negligence:  Petition  in  action  to  can- 
cel deeds  on  ground  that  they  were 
procured  by  fraud  held  to  show  that 
plaintiff  was  so  negligent  in  execut- 
ing such  deed  that  equity  would  not 
aid  her  in  setting  them  aside.  144/676 
(87  S.  E.  772). 

Non-resident:  Petition  to  cancel  deed 
for  fraud  of  grantee  was  properly  dis- 
missed on  general  demurrer  where  de- 
fendant had  conveyed  the  land  to  non- 
resident before  action  was  brought 
or  lis  pendens  filed.  146/372  (91  S. 
E.   119). 

Parent  and  child:  Petition  alleging  that 
father  of  plaintiffs  had  been  induced 
by  fraud  and  intimidation  to  convey 
real  estate  and  to  transfer  promissory 
notes  to  son-in-law,  thereby  com- 
mitting wrong  and  injury  to  plaintiffs 
and  their  brothers  and  sisters,  and 
against  father  himself,  father  still  be- 
ing in  life,  and  praying  that  deed  and 
transfer  of  notes  be  declared  void, 
that  defendants  be  enjoined  from  cut- 
ting timber  on  land,  and  be  enjoined 
from    collecting   said   notes,   and   that 


receiver  be  appointed,  was  subject  to 
general  demurrer.  146/686  (92  S.  E. 
213). 

Pleading:  Allegations  of  fraud  relied 
on  to  set  aside  judgment  rendered  in 
city  court  were  insufficient  where  they 
were  mere  conclusions,  without  any 
statement  of  facts  to  sustain  them. 
147/119    (2)    (92   S.   E.   939). 

Petition  praying  for  cancellation  of 
deed,  release,  and  order  for  cancel- 
lation of  judgment,  held  to  state  cause 
to  action  as  to  all  defendants  148/99, 
100   (1)    (95  S.  E.  964). 

Allegations  in  petition  that  ''upon 
learning"  of  misrepresentation  of 
vendor  as  to  amounts  of  outstanding 
debts,  vendee  applied  to  vendor  to 
have  deed  canceled,  and  that  vendor 
promised  to  do  so,  but  had  failed  to 
move  in  the  matter,  otherwise  than  to 
request  vendee  to  bring  action  himself 
to  have  instrument  canceled,  was  suf- 
ficient as  against  general  demurrer 
complaining  that  it  did  not  appear 
that  action  was  commenced  promptly 
after  discovery  of  misrepresentation. 
149/555    (2)    (101   S.  E.   177). 

Petition  here  held  not  to  show  upon 
its  face  that  any  further  tender  or 
offer  to  restore  status  on » petitioner's 
part  was  neecessary,  as  condition  prec- 
edent, for  decree  of  cancellation  of 
deed.      149/555    (3)    (101    8.   E.    177). 

Tender:  Where  fraud  was  practiced 
upon  plaintiff  by  securing  her  signa- 
ture to  a  deed  which  she  never  had 
agreed  to  make,  she  was  not-  com- 
pelled to  tender  money  expended  by 
defendant  in  obtaining  year's  sup- 
port for  her  as  condition  to  setting 
the  deed  aside.     145/865  (90  8.  E.  73). 


§  4630.  (§  4033.)  Inadequacy  of  consideration. 


Mental  ability:  Contract  may  be  set 
aside  in  equity  where  great  inade- 
quacy of  consideration  is  joined  with 
great     disparity     of     mental     ability; 


principle  is  applicable  whether  con- 
sideration be  payment  of  money  or 
rendition  of  services.  145/373  (2) 
89  8.  E.  415). 


§  4632.  (§  4035.)  Fraudulent  trade-marks,  etc. 


Accounting:  Allegations  and  prayer  for 
accounting  are  incidental  and  appro- 
priate to  relief  by  way  of  injunction. 
148/326,  331    (4)    (96  8.  E.  627). 

Fraternal  order:     Equity  will  enjoin  in- 


dividuals or  a  corporation  that  are  us- 
ing the  name,  insignia,  and  emblems 
of  a  benevolent  and  fraternal  associa- 
tion to  injury  of  latter.  148/403  (1) 
(96   8.   E.   871). 
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CHAPTER  11. 
Of  Specific  Perfonnance. 
§  4633.  (§  4036.)  Specific  performance,  when  decreed. 


Adoption:  Parol  obligation  to  adopt 
child,  accompanied  by  virtual,  though 
not  statutory,  adoption,  and  acted  on 
for  many  years,  may  be  enforced  in 
equity  by  decreeing  child  entitled  to 
deceased  obligor's  property  undis- 
posed of  by  will.  144/571  (1)  (87  8. 
E.  782). 

Answer:  It  was  not  error  to  permit 
answer  in  suit  by  one  claiming,  un- 
der contract  of  adoption,  property 
of  adopting  parent  not  disposed  of  by 
will,  to  be  amended  to  set  up  that 
plaintiff  and  deceased  became  es- 
tranged and  disavowed  any  relation- 
ship.    144/571,  572  (3)  (87  S.  E.  782). 

Assignment:  Where  insurance  company 
refused  to  grant  extension  of  policy 
after  demand  and  .compliance  with 
stipulated  conditions  as  to  payment  of 
premiums,  specific  performance  at  in- 
stance of  assignee  was  available  rem- 
edy.    148/757,  758  (3)   (98  8.  E.  266). 

Bond  for  title  must  be  surrendered  be- 
fore delivery  of  deed  will  be  required 
of  obligor,  unless  it  is  shown  that  it 
can  not  afterwards  be  enforced  against 
him.  13  App.  112  (la)  (78  8.  E. 
942). 

Charge  that  if  plaintiff  surrendered 
voluntarily  bond  for  title  that  would 
end  her  claims  was  not  erroneous 
here,  parties  having  stipulated  that 
if  plaintiff  did  not  surrender  such 
bond,  note  for  price  had  been  paid, 
but  if  she  did  surrender  such  bond, 
that  was  settlement.  145/252,  253 
(3)    (88  8.  E.  974). 

Court  having  charged  as  requested 
by  plaintiff's  attorney  that  jury  will 
look  to  all  surrounding  facts  in  de- 
termining circumstances  under  which 
bond  for  title  was  surrendered,  and 
whether  or  not  they  allowed  plain- 
tiff to  still  remain  in  possession  of 
land,  it  was  not  erroneous  to  add 
*'and  whether  plaintiff  remained  in 
possession  under  an  agreement  to 
purchase,  or  as  a  tenant."  Id.  252, 
254  (4). 

It  was  not  error  to  refuse  interlocu- 


tory injunction  in  suit  by  transferee 
of  bond  for  title,  to  enjoin  suit  insti- 
tuted by  payee  of  purchase-money 
notes,  seeking  to  set  up  special  lien 
on  entire  tract,  and  to  compel  obligor 
to  convey  to  transferee  designated 
portions  of  entire  tract,  which  trans- 
feree had  caused  to  be  surveyed,  and 
to  which  deed  was  demanded  on  basis 
of  applying,  as  full  consideration  for 
land  designated  in  survey,  all  of  a 
portion  of  the  purchase  money  which 
had  been  paid  to  vendor.  147/478 
(3)    (94  8.  E.  564). 

Where  one  in  possession  of  land  un- 
der contract  not  fully  executed  sold 
land  for  another  with  consent  of  his 
vendor,  vendor  executing  bond  to 
make  title  to  second  vendee  on  pay- 
ment of  agreed  price,  and  agreeing 
that  second  vendee  should  have  pos- 
session at  stated  time,  in  suit  by  last 
named  against  obligor  in  bond  for  ti- 
tle, to  enforce  specific  performance  and 
other  equitable  relief,  court  did  not 
err  in  making  first  vendee  a  party 
defendant.  149/166  (1)  (99  8.  E. 
532). 

Charge:  Where  court's  charge  in  sub- 
mitting terms  of  contract  specific  per- 
formance of  which  was  prayed  was 
full,  apposite,  and  correct,  sufficiently 
covering  the  subject,  it  was  not  error 
to  refuse  to  give  charge  requested 
upon  such  subject.  148/774  (4)  (98 
8.  E.  477). 

Where  court 's  charge  in  suit  for  spe- 
cific performance  of  contract  to  make 
will  in  favor  of  another  as  to  what 
the  contract  was  and  whether  it  waa 
made  or  not  was  sufficiently  full  and 
comprehensive,  court  did  not  err  in 
refusing  to  give  requested  charge  on 
such  subject.  148/774  (5)  (98  8.  E. 
477). 

Conditions:  Provision  in  contract  for 
exchange  of  land  that  vendee  should 
assume  a  loan  was  for  the  vendee's 
benefit,  and  he  having  alleged  readi- 
ness to  comply  and  tender  of  deed 
of   property   he   was   to   convey,   with 
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deed  for  defendant's  signature  con- 
taining assumption  of  the  debt,  his 
petition  was  not  demurrable  on  ground 
that  it  did  not  appear  that  condition 
had  been  complied  with.  142/157  (2) 
82   S.   E.   530). 

OonBideratioii:  Agreement  to  convey 
certain  described  real  estate  to  vendee 
in  consideration  of  conveyance  of  cer- 
tain other  real  estate  by  vendee  is  on 
such  a  valuable  consideration  as  will 
support  contract.  147/30  (5)  (92  S. 
E.   636). 

Continuous  duties:  Court  of  equity  will 
not  decree  specific  performance  of  con- 
tract which  requires  discharge  of  con- 
tinuous duties  over  long  period  of 
time,  in  order  to  compel  obedience  to 
its  decrees.  147/730,  732  (1)  (95  S. 
E.  225). 

Contract:  Where  contract  for  sale  of 
land  is  in  writing  signed  by  both 
parties,  is  certain  and  fair,  is  for  ad- 
equate consideration,  and  capable  of 
.  being  performed,  it  may  be  specifi- 
cally enforced.  141/703  (1)  (82  8.  E. 
21);   145/828   (1)    (90  8.  E.  64). 

Allegations  in  petition  to  compel 
specific  performance  tending  to  show 
that  .contract  was  obtained  by  fraud 
or  duress  were  demurrable.  141/825 
(82  8.  E.  132). 

Equity  will  not  decree  specific  per- 
formance of  contract  for  sale  of 
land  where  it  is  not  clear  that  ex- 
act terms  of  contract  were  agreed 
upon  and  understood.  142/350  (82  8. 
E.   1058). 

Whether  contract  be  such  as  is 
provable  by  parol  or  is  required  by 
statute  of  frauds  to  be  in  writing,  it 
must  be  certain  and  unequivocal  in 
all  essential  terms  either  within  itself 
or  by  reference  to  some  other  agree- 
ment or  matter,  or  it  can  not  be  spe- 
cifically enforced;  certainty  required 
must  extend  to  all  particulars  essen- 
tial to  enforcement  of  contract. 
149/727,  728  (2-a)  (102  8.  E.  27). 

Decree:  That  purchaser  had  agreed  to 
pay  portion  of  price  on  certain  day 
and  give  his  note  for  balance  did  not 
preclude  vendor,  after  such  date  and 
default  of  purchaser,  from  obtaining 
decree  for  specific  performance  lim- 
ited to  exigencies  of  case.  141/703 
(1-b)    (82    8.    E.    21). 


Dedication:  Petition  here  to  compel 
dedicators  to  execute  deed  to  land 
dedicated  for  use  of  public,  school 
and  which  public  had  built  on  and 
was  using  for  school  purposes  stated 
cause  of  action.  144/688  (2)  (87  8. 
E.  917). 

Petition  was  not  demurrable  for 
failure  to  describe  land  with  sufficient 
certainty.  Id. 
Description  of  land  here  could  not  be 
declared  as  matter  of  law  so  uncer- 
tain that  it  could  not  be  made  basis 
of  decree  for  specific  performance. 
140/128   (1)    (78  8.  E.  714). 

Description  of  land  here  in  con- 
tract of  sale  was  not  too  vague  and 
uncertain  to  form  basis  of  decree  for 
specific  performance,  though  vendor 
described  such  land  merely  as  *'my 
place  adjoining  W.  T.  Mosher  8.  E." 
141/557    (1)    (81   8.  E.   852). 

Petition  against  seller  of  land  to 
compel  specific  performance  of  con- 
tract of  sale  was  not  demurrable  on 
ground  that  contract  was  too  vag^e 
to  be  specifically  enforced,  where  de- 
scription was  sufficiently  definite  to 
admit  of  parol  evidence  to  fix  bound- 
aries of  property.  141/618  (81  8.  E. 
867). 

Description  of  property  as-  "my 
property,  consisting  of  85  acres  more 
or  less,"  in  certain  county  and  dis- 
trict, words  quoted  prima  facie  meant 
that  seller  had  distinct  tract  of  about 
85  acres  located  at  place  designated. 
Id. 

Description  in  contract  for  sale  of 
land  as  the  "Humphrey  Place,"  con- 
taining 330  acres,  more  or  less,  was 
not  so  vague  and  indefinite  as  to  ren- 
der contract  unenforceable,  where  it 
could  be  applied  to  subject-matter  by 
extrinsic  proof.  141/703,  704  (2)  (82 
8.   E.  21). 

Where  contract  for  sale  or  ex- 
change of  land  was  headed  "Atlanta, 
Ga.,  June  7,  1912,"  and  described  the 
property  as  "401  Spring,  known  as 
the  Cob  Home,  50x160  more  or  less," 
it  was  not  too  indefinite  to  preclude 
specific  performance.  142/157  (1)  (82 
8.  E.  530). 

Description,  in  agreement  to  con- 
vey "certain  real  estate  of  the  plain- 
tiff known  as  No.  48  Angier  Ave"  in 
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certain  city,  named  county,  Georgia, 
is  not  so  indefinite  as  to  render  it 
void  for  uncertainty  and  subject  to 
general  demurrer.  147/30  (3)  (92  8. 
E.   636). 

Description  in  agreement  to  convey, 
'*  certain  tract  of  land  located  in  T. 
county,  State  of  Georgia,  in  the  4th 
land  district,  and  being  one  hundred 
and  thirteen  and  one-half  acres  from 
the  east  side  of  land  lot  54,  all  of 
land  lot  49,  six  acres  in  the  immediate 
northeast  comer  of  land  lot  21,  112 
acres  from  land  lots  20  and  21;  said 
tracts  comprising  approximately  four 
hundred  acres,  and  being  the  same 
property  as  described  in  deed  recorded 
among  T.  county  records  in  Book  10, 
p.  656,  and  known  as  the  Roberts 
place, ' '  is  not  so  indefinite  as  to  render 
it  void  and  subject  to  general  demur- 
rer.    147/30  (4)  (92  8.  E.  636). 

Trial  court,  in  suit  for  specific  per- 
formance, erred  in  refusing  to  allow 
amendment  to  petition,  more  fully  de- 
scribing land  in  controversy,  and  in 
rejecting  certain  bond  for  title,  to- 
gether with  evidence  offered  to 
identify  the  land.  147/118  (1)  (93  8. 
E.  81). 

Where  original  contract,  by  way  of 
description  of  land,  referred  to  cer- 
tain bond  for  title,  it  was  not  error 
for  trial  court  to  reject  deed  executed 
by  maker  of  bond  for  title,  when  of- 
fered in  evidence.  147/118  (2)  (93  8. 
E.    81). 

Specific  performance  of  contract  for 
sale  of  land  will  not  be  decreed  unless 
land  which  is  subject  matter  of  alleged 
sale  is  clearly  identified  in  the  con- 
tract.    147/478    (1)    (94  8.  E.  564). 

Description  in  the  paper  will  be  suf- 
ficient if  by  aid  of  extrinsic  evidence 
it  can  be  definitely  applied  to  particu- 
lar land;  as  corollary  to  this  rule,  de- 
scription of  land  will  not  be  sufficient 
if  paper  does  not  definitely  describe 
land  or  express  data  by  which  land 
might  be  definitely  located  by  aid  of 
extrinsic  evidence.  147/478  (1)  (94 
S.  E.  564). 

Stipulation  to  give  a  deed  to  any 
number  of  acres,  in  bond  for  title 
which  provided,  **  Seller  of  above-de- 
scribed property  agrees  to  give  a 
deed   to  any  number  of  acres  on  the 


payment  of  full  pro  rata  part  still  due 
on  said  acres,"  refers  to  quantity  of 
land  for  which  purchaser  might  de- 
mand deed,  but  does  not  describe  any 
particular  fraction  of  the  land  to 
which  deed  should  be  made,  or  give 
any  data  from  which  any  particular 
land  might  be  located  by  aid  of  ex- 
trinsic evidence.  147/478  (2)  (94  8. 
E.  564). 

Injunction:  Notwithstanding  equitable 
petition  seeking  specific  performance, 
under  doctrine  of  lis  pendens,  is  notice 
protecting  equities  of  petitioner,  con- 
tinuance of  restraining  order  prohibit- 
ing sale  or  transfer  of  property  or 
cutting  of  timber,  etc.,  was  not  abuse 
of  discretion.  149/166  (2)  (99  8.  E. 
532). 

Where  suit  by  married  woman  for 
specific  performance  of  contract  to 
convey  land  is  pending,  and  defendant 
sues  out  warrant  to  evict  plaintiff's 
husband  (with  whom  plaintiff  resides) 
as  tenant  holding  over,  injunction  will 
issue  at  instance  of  plaintiff,  to  re- 
strain execution  of  warrant,  if  it  ap- 
pear that  suit  for  specific  performance 
is  prosecuted  in  good  faith  and  is  well 
founded.     149/727   (1)    (102  8.  E.  27). 

Issues  determined:  Purchaser  here 
claiming  right  under  municipal  ordi- 
nance to  conveyance  by  municipality 
of  another  lot  called  an  "extension," 
might  in  suit  for  specific  perform- 
ance have  the  rights  of  the  parties 
as  to  the  extension  determined. 
145/828   (3)    (90  8.  E.  64). 

Land:  Not  error  to  charge  that  vendor 
would  not  be  bound  to  convey  any 
tract  of  land  other  than  that  sold  and 
that  performance  would  not  be  de- 
creed if  her  offer  to  do  that  had  been 
refused.     142/344  (1)   (82  8.  E.  1059). 

Nonsuit:  Where  there  was  no  evi- 
dence of  lawful  tender  of  the  pur- 
chase price,  or  of  waiver  of  tender, 
nonsuit  was  proper.  141/31  (4)  (80 
S.   E.  318). 

Option:  Where  by  terms  of  option  con- 
tract optionor  obligates  himself  to  sell 
described  lands  upon. payment  of  pur- 
chase price  on  day  fixed,  optionee,  in 
order  to  raise  binding  promise  on  part 
of  optionor  to  sell,  must  make  his 
election   and    offer   to   perform   within 
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time  stipulated  in  option  contract. 
149/147  (99  S.  E.  301). 
Parties:  Specific  performance  of  a  joint 
bond  for  title  can  not  be  decreed  in 
an  action  to  which  one  of  the  obli- 
gees is  not  a  party.  141/114  (3)  (80 
S.  E.  625). 

Equitable  suit  to  enforce  parol 
contract  of  adoption  against  estate  of 
adopting  parent  was  maintainable  by 
child,  without  bringing  in  name  of 
his  natural  parent,  who  was  party  to 
contract.     144/571   (1)    (87  8.  E.  782). 

Bank  interested  in  sustaining  judg- 
ment was  necessary  party  defendant 
in  error  in  suit  for  accounting  and 
specific  performance  against  bank  and 
another.  146/718  (1)  (92  8.  E.  211). 
Personal  services:  Equity  will  not  gen- 
erally enforce  specific  performance  of 
contract  for  personal  services  which 
are  material  or  mechanical  in  char- 
acter.    140/743   (1)    (79  8.  E.  846). 

Specific  performance  of  contract 
involving  skill,  judgment,  and  discre- 
tion, continuous  in  character,  and 
running  through  a  period  of  ninety- 
nine  years,  will  not  be  decreed.  Id. 
743  (2). 
Petition  in  vendor's  action  to  enforce 
specific  performance  alleging  notice 
by  defendant  of  refusal  to  perform  or 
offer  to  perform  on  compliance  by 
defendant  with  contract,  and*  to  ac- 
count for .  rents  and  profits,  was  not 
subject  to  general  demurrer.  141/703, 
704  (4)   (82  8.  E.  21). 

Petition  here  was  held  subject  to 
general  demurrer.  142/350  (82  8.  E. 
1058). 

Petition  here  in  equitable  action  by 
purchasers  for  specific  performance 
not  demurrable  on  ground  that  it  did 
not  sufSciently  specify  that  plaintiffs 
approved  the  title.  143/205  (2)  (84 
S.  E.  451). 

Petition  containing  no  prayer  for 
general  relief  construed,  and  held  that 
only  relief  sought  was  that  plaintiff 
specifically  perform  contract  by  exe- 
cuting deed,  or  in  lieu  thereof  that 
plaintiff  have  money  judgment. 
144/117,  118   (1)    (86  8.  E.  249). 

Petition  in  suit  by  child,  claiming 
under  contract  of  adoption  against  ad- 
ministrator of  estate  of  adopting  par- 
ent to  secure  property  undisposed  of 


by  will,  was  not  demurrable,  though 
plaintiff  did  not  expressly  pray  for 
specific  performance.  144/571  (2)  (87 
S.  E.  782). 

Paragraph  was  not  demurrable  for 
failure  to  state  terms  of  alleged  con- 
tract and  when  it  was  made.  Id.  571, 
572  (4). 

Petition  here  for  specific  perform- 
ance of  provision  in  option  in  lease  to 
purchase  at  certain  price  was  not  sub- 
ject to  general  demurrer.  145/312 
(4)    (89  8.  E.  214). 

Where  allegations  in  petition  for 
specific  performance  were  mingled 
and  connected  with  other  allegations, 
it  was  improper  to  strike  averments 
which  left  remainder  uncertain,  and 
rendered  complaint  subject  to  special 
demurrer  here.  145/828  (4)  (90  8. 
E.  64). 

Allegations  that  plaintiffs'  deceased 
brother  had  purchaser  land  to  be 
owned  in  common,  that  plaintiffs  con- 
tributed to  the  payment,  not  knowing 
that  title  was  in  brother  individually, 
with  prayer  for  general  relief,  were 
not  sufficiently  definite  to  raise  ques- 
tion of  specific  performance.  146/431 
(2)    (91  8.  E.  406). 

Failure  of  petition  for  specific  per- 
formance of  contract  to  allege  that 
contract  was  in  writing  can  not  be 
taken  advantage  of  by  demurrer;  such 
failure  raises  no  presumption  that  con- 
tract exists  only  in  parol.  147/30  (2) 
(92    8.   E.   636). 

Petition  here  sufficiently  alleged 
waiver  of  tender  of  agreed  price  and 
of  deed  for  execution.  148/480  (4)  (97 
8.  E.  74). 

Petition  here  in  suit  by  adminis- 
trator for  specific  performance  was  not 
subject  to  demurrers  filed.  149/241  (1) 
(99  8.  E.  869). 

Petition  alleging  agreement  between 
parties  to  purchase  certain  land,  se- 
curing of  verbal  option  by  petitioner, 
agreement  by  defendant  to  pay  certain 
purchase  price,  giving  mortgage  to  se- 
cure money  borrowed^  and  further  al- 
legging  that  petitioner  should  have  a 
half  interest  in  such  land,  that  he 
improve  and  manage  the  land  for  the 
joint  account  of  himself  and  defend- 
ant, receiving  no  compensation  for  his 
services,  and  turning  over  to  defend- 
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ant  his  share  of  the  profits,  to  be 
applied  to  extinguishment  of  the  debt, 
set  forth  cause  of  action  for  specific 
performance.  149/363  (1)  (100  S.  E. 
108). 

Petition  in  suit  for  specific  perform- 
ance of  contract  by  which  decedent 
agreed  that  if  petitioner  would  work 
for  him  so  long  as  decedent  should 
live,  etc.,  decedent  would  make  a  will 
and  leave  his  entire  property  to  peti- 
tioner, which  did  not  allege  value  of 
the  lands  or  value  and  extent  of  ser- 
vices, was  not  sufficient  to  support  de- 
cree for  specific  performance.  149/367 
(100  8.  ,E.  110). 

Possession:  Where  vendor  alleged  in 
petition  for  specific  performance  that 
purchaser  refused  to  receive  posses- 
sion, and  that  thereupon  it  became 
necessary  for  him  to  retain  posses- 
sion, and  that  he  had  offered  to  ac- 
count for  the  rents,  etc.,  to  execute 
bond  for  title  or  deed,  this  could  be 
adjusted  by  decree.  141/703  (1-c)  (82 
8.    E.    21). 

Premature:  Where  contract  to  sell  land 
provided  that  purchase-money  should 
be  paid  when  deed  was  executed,  and 
reserved  right  to  execute  conveyance 
on  or  before  May  15th,  suit  com- 
menced on  May  12th  was  prema- 
turely brought,  though  defendant  had 
refused  to  accept  purchase-money 
tendered.  141/557  (2,  3)  (81  8.  E. 
852). 

Besenratlon  in  deed  here  was  too  in- 
definite and  uncertain  to  constitute 
basis  for  specific  performance  thereof. 
145/811   (89  8.  E.  1082). 

Service:  Mere  constructive  service  did 
not  give  court  jurisdiction  to  grant 
relief  by  specific  performance,  which 
operated  only  against  person  of  non- 
resident defendant.  144/117,  118  (2) 
(86  8.  E.   249). 

Tender  of  cash  must  be  made  by  pro- 
posed purchaser,  unless  it  is  waived. 
140/719   (2)    (79  8.   E.   775). 

Before  specific  performance  of  con- 
tract for  sale  of  land  ^ill  be  decreed, 
there  must  be,  in  the  absence  of 
waiver,  an  unconditional  tender  of  the 
purchase  price;  offer  to  pay  purchase 
price  on  delivery  of  properly  exe- 
cuted deed  is  not  an  unconditional 
tender.     141/31   (2)   (80  8.  E.  318). 


Where  an  offer  to  pay  the  price  on 
delivery  of  a  deed  was  declined  by 
the  administratrix  of  the  deceased 
obligor,  who  stated  that  the  heirs 
were  dissatisfied  with  the  sale,  such 
statements  did  not  dispense  with  the 
necessity  of  a  lawful  tender.  Id.  31 
(3). 

Mere  statement,  in  amendment  to 
petition,  of  an  offer  to  pay  or  a  will- 
ingness to  pay,  does  not  take  the 
place  of  a  tender  where  no  reason  ex- 
cusing tender  is  alleged.  141/114  (2) 
(80  8.  E.  625). 

Specific  performance  will  not  be 
decreed  in  the  absence  of  uncondi- 
tional tender  of  purchase  price;  ten- 
der is  excused  if  vendor  by  conduct 
or  declaration  proclaims  that  if  ten- 
der should  be  made  acceptance  would 
be  refused.  142/344  (2)  (82  8.  E. 
1059). 

Where  seller  places  it  beyond  his 
power  to  perform  obligation  under 
contract  of  sale,  no  tender  before 
suit  by  the  other  party,  able  and 
willing  to  perform,  is  necessary. 
145/312  (2)  (89  8.  E.  214). 

Tender  before  suit  may  be  excused 
on  part  of  one  party  to  contract, 
claiming  right  to  purchase  land,  able 
and  willing  to  perform,  where  other 
by  conduct  or  declaration  proclaims 
that  '  if  tender  should  be  made  ac- 
ceptance would  be  refused.  145/312 
(2)  (89  8.  E.  214). 

Where  offer  to  pay  did  not  include 
reimbursements  for  expenditures  for 
rents  for  certain  years,  petitioner  was 
not  entitled  to  decree  of  specific  per- 
formance. 149/589,  590  (3)  (101  8. 
E.  582). 
Time  not  essence  of  contract,  delay  of 
four  years  and  seven  months  in  ten- 
dering purchase-money  not  bar  spe- 
cific performance  by  holder  of  bond 
for  title  on  making  proper  tender. 
140/128    (2)    (78    8.   E.    714). 

Equitable  petition  by  one  of  two 
joint  obligees  in  a  bond  for  title  was 
demurrable  where  the  date  of  the 
purchase  of  the  property  covered  by 
the  bond  was  neither  exactly  nor  ap- 
proximately alleged.  141/114  (4)  (80 
8.  E.  625). 
Title:  Where  contract  for  sale  of  two 
separate  and   distinct  parcels  of  land 
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for  lump  consideration  stipulated 
that  if  title  to  either  parcel  should  not 
be  good,  and  could  not  be  made  so, 
trade  to  be  void  and  canceled,  pur- 
chaser can  not  have  specific  perform- 
ance, where  vendor  had  no  title  to 
one  of  the  parcels.  145/682  (89  S. 
E.   780). 

Where  purchaser  is  entitled  to  re- 
ceive title  enabling  him  to  hold  land 
free  from  probable  claim  by  another, 
and  where  question  of  whether  such 
title  is  tendered  to  him  is  fairly  de- 
batable, equity  will  not  force  vendee 
to   perform.     145/866    (90   S.   E.   57). 

Voting  trust:  Petition  to  enforce  spe- 
cific performance  of  a  voting  trust, 
construed  as  petition  for  specific  per- 
formance of  contract  for  holding  and 
voting  of  stock  of  private  corporation, 
and  plaintiff  is  not  entitled,  under 
prayer  for  general  relief,  to  any  re- 
lief which  is  not  consistent  with  case 
made  by  petition  and  germane  to  its 
prayer  for  specific  performance.  147/ 
730,  732   (2)    (95  S.  E.  225). 

Will:  Nonsuit  held  properly  granted  here 
in  action  against  administrator  of 
widow  alleged  to  have  .been  sole  heir 
at     law     of     deceased     husband     and 


against  her  heirs  for  specific  per- 
formance of  parol  contract  entered 
into  by  her  deceased  husband  to  make 
petitioner  sole  beneficiary  in  will. 
147/495   (94  S.  E.  767). 

Specific  performance  of  contract  to 
make  will  in  favor  of  another,  where 
party  claiming  right  to  specific  per- 
formance has  performed  his  part  of 
contract,  will  be  decreed  where  con- 
tract is  shown  with  requisite  degree 
of  certainty  and  definiteness.  148/774 
(1)    (98  S.  E.  477). 

It  was  proper  to  refuse  charge  that 
specific  performance  of  contract  to 
make  will  in  favor  of  another  would 
not  be  enforced  where  refusal  to  en- 
force it  would  not  amount  to  fraud 
on  party  seeking  such  performance. 
148/774    (2)    (98   S.   E.   477). 

Portion  of  court's  charge,  in  suit 
for  specific  performance  of  contract 
to  make  will,  in  which  he  states 
issues  as  to  agreement  on  part  of 
decedent  as  to  what  he  would  leave 
by  his  will  upon  certain  consideration 
stated,  was  not  misleading  but  cor- 
rectly presented  real  issue.  148/774 
(6)    (98  S.  E.  477). 


§  4634.  (§  4037.)  Parol  contract  for  land. 


Administrator's  sale:  Agreement  that 
one  should  purchase  land  at  admin- 
istrator's sale  and  take  deed,  and 
that  on  other's  payment  of  price  he 
would  execute  bond  conditioned  to 
convey  the  land,  was  within  statute 
of  frauds  and  equity  will  not  decree 
specific  performance.  146/822  (92  8. 
E.  635). 

Charge:  Partial  blending  of  this  sec- 
tion and  section  4151,  though  likely 
to  be  misleading,  plaintiff  in  error 
here  not  injured,  the  only  effect  be- 
ing to  place  a  heavier  burden  on 
plaintiff  than  the  law  imposes. 
140/380    (2)    (78  S.   E.   928). 

Plaintiff  having  rested  her  prayer 
for  specific  performance  upon  conten- 
tion that  there  had  been  a  parol  gift, 
possession  under  the  gift,  and  sub- 
stantial improvements,  and  that  there 
was  an  agreement  amounting  to  a 
contract  of  sale  and  purchase  under 
which  she  had  entered  into  posses- 
sion    and     made     valuable     improve- 


ments, and  there  was  no  evidence  to 
support  the  theory  of  parol  gift,  etc., 
the  court  should  have  confined  the 
jury  to  the  allegations  of  contract  of 
sale  and  purchase  and  to  the  evi- 
dence thereon.  140/661  (1)  (79  8.  E. 
568). 

It  was  error  to  refuse  to  charge,  in 
suit  for  specific  performance,  that 
there  could  be  no  recovery  by  peti- 
tioner until  she  had  proven  to  jury's 
satisfaction,  by  preponderance  of 
evidence,  clearly  and  strongly  and  so 
satisfactorily  as  to  leave  no  reason- 
able doubt,  that  there  was  an  express 
contract  for  conveyance  by  will  to 
petitioner  of  specific  property  named 
in  bill,  in  consideration  of  certain  serv- 
ices, and  that  such  services  were 
rendered  and  performed.  148/394, 
395  (3)  (96  S.  E.  1006). 
Consideration:  Allegation  of  surrender 
by  plaintiff  to  widow  of  decedent  of 
his  equitable  right  in  estate  of  de- 
cedent   held    sufficient    allegation    of 
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consideration  to  support  contract  by 
her  to  convey  jand  to  plaintiff  at  her 
death,  so  that  contract  after  perform- 
ance by  former  was  enforceable.  147/ 
50,  51  (2)  (92  8.  E.  872). 
Evidence:  To  entitle  plaintiff  to  de- 
cree for  specific  performance  of  pa- 
rol contract  for  sale  of  land,  contract 
must  be  established  to  a  reasonable 
certainty,  and  a  consideration  must 
be  clearly  and  satisfactorily  proved; 
but,  if  plaintiff  relies  upon  possession 
with  valuable  improvements,  it  must 
be  established  by  clear  and  satisfac- 
tory evidence  to  have  been  made 
with  reference  to  the  contract. 
140/661  (3)  (79  8.  E.  568). 

Specific  performance  of  parol  con- 
tract to  sell  land  should  be  denied 
unless  contract  and  its  consideration 
is  clearly  shown.  144/546  (4)  (87  8. 
E.   668). 

Evidence  here  in  suit  for  specific 
performance  of  parol  contract  for  sale 
of  land  showed  that  complainant  had 
made  partial  payments  and  had  been 
admitted  into  possession,  and  also  im- 
proved the  land.    240  Fed.  751  (1). 

On  trial  of  suit  based  on  parol  gift 
of  land,  of  which  it  is  sought  to  re- 
cover possession,  and  for  specific  per- 
formance, and  to  cancel  deeds  as 
clouds  upon  title,  it  is  not  error  to 
charge  that  before  jury  would  deter- 
mine equitable  title  passed  by  reason 
of  gift,  so  as  to  entitle  plaintiff  to 
specific  performance,  they  must  be 
satisfied  beyond  reasonable  doubt  that 
there  was  gift  of  specific  tract  of 
land,  and  delivery  of  that  land,  as  set 
out  in  petition.  147/136  (1-a)  (93  8. 
E.  92). 

Court  erred  in  giving  instruction 
which  authorized  jury  to  find  for  de- 
fendant upon  contention  that  plain- 
tiff had  agreed  in  parol  to  convey 
certain  tracts  of  land,  if  they  should 
find  that  plaintiff  had  shown  his  con- 
tention in  regard  to  this  alleged  parol 
contract  by  preponderance  of  evi- 
dence, true  rule  being  that  in  order 
for  plaintiff  to  have  specific  perform- 
ance of  parol  contract,  under  alleged 
circumstances,  it  was  necessary  for 
him  to  establish  contract  by  evidence 
so    clear    as    to    leave    no    reasonable 


doubt   as  to   agreement.     147/219    (2) 
(93  8.  E.  215). 

Parol  contract  for  land  of  which 
specific  performance  is  sought  should 
be  made  out  so  clearly,  strongly,  and 
satisfactorily  as  to  leave  no  reason- 
able doubt  as  to  the  agreement.  148/ 
394    (2)    (96  8.  E.  1006). 

Where  specific  performance  is 
sought  for  enforcement  of  parol  con- 
tract for  sale  of  lands,  contract  and 
terms  thereof  should  be  established  so 
clearly,  strongly,  and  satisfacorily  as 
to  leave  no  reasonable  doubt  as  to  the 
agreement.     148/575  (97  8.  E.  523). 

Full  performance  by  purchaser,  includ- 
ing payment  or  tender  of  price,  is  es- 
sential to  his  right  to  compel  specific 
performance  of  parol  contract  for 
sale  of  land,  though  he  went  into  pos- 
session and  erected  valuable  improve- 
ments on  faith  of  such  contract. 
141/478    (1)    (81  8.   E.   210). 

Improyements:  Complainant  who,  hav- 
ing entered  into  possesion  of  land  with 
his  mother-in-law,  remained  after  she 
left  under  parol  contract  to  purchase 
from  owner,  is,  having  made  valuable 
improvements  and  paid  all,  or  nearly 
all,  of  the  purchase  price,  entitled  to 
specific  performance  of  the  contract. 
246  Fed.  236  (1);  s.  c.  158  C.  C.  A. 
396). 

It  was  error  to  overrule  ground  of 
demurrer  that  plaintiff  failed  to  al- 
lege in  equitable  petition  that  she 
made  permanent  improvements  on 
land  sued  for,  before  filing  original 
petition,  and  subsequently  to  time 
when  relation  of  landlord  and  tenant 
terminated,  and  after  relation  of  ven- 
dor and  vendee  existed,  and  while  she 
held  possession  as  such.  146/689  (92 
8.  E.  57). 

Limitation:  Where  services  are  to  be 
performed  in  consideration  of  oral 
agreement  to  compensate  by  devise 
in  will  of  person  for  whom  services 
are  to  be  performed,  cause  of  action 
docs  not  accrue  until  death  of  prom- 
isor and  failure  to  make  devise  ac- 
cording to  terms  of  contract.  145/682, 
683   (6)    (89  8.  E.  749). 

Part  performance:  Equity  will  specific- 
ally enforce  parol  agreement,  by  terms 
of  which  one  person  is  to  perform 
certain    services    during    lifetime    of 
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other,  and  latter  is  to  convey  certain 
land  at  or  before  his  death  in  con- 
sideration of  such  services,  if  contract 
be  definite  and  specific,  based  upon 
full  or  partial  performance  of  consid- 
eration in  way  of  services  performed 
on  one  side  and  failure  or  refusal  to 
perform  on  other,  and  proof  of  con- 
tract be  clear,  strong,  and  satisfac- 
tory.    149/767   (2)   (102  8.  E.  131). 

Parties:  Where  administrator  sought 
specific  performance,  alleging  that  in- 
testate had  contracted  for  purchase 
of  two  lots  constituting  northern  half 
of  certain  tract  of  land,  that  defend- 
ant, son  of  intestate,  had  purchased 
from  same  owner  two  lots  constitut- 
ing southern  half  of  such  tract,  and 
had  taken  deed  conveying  entire  tract, 
including  four  lots  referred  to,  to 
his  mother  and  himself  jointly  and 
that  after  date  of  deed  he  had  recog- 
nized right  and  title  of  mother  to  the 
two  nothem  lots  and  agreed  to  convey 
same  to  her,  petition  was  not  demurr- 
able because  grantor  in  deed  to  de- 
fendant was  not  party  to  petition. 
146/643    (1)    (92    S.   E.   42). 

Partition:  Parol  agreement  between  ten- 
ants in  common  for  partition  of  land 
held  by  them  as  such,  when  carried 
out  by  parties  taking  exclusive  pos- 
session in  severalty  according  to 
agreement,  may  be  confirmed  and  en- 
forced by  decree.  146/819  (92  8.  E. 
632). 

Petition  for  specific  performance  of 
parol  partition  of  land  is  defective  if 
possession  of  several  cotenants  as 
to  portion  alloted  to  each  is  not  al- 
leged to  have  been  of  that  exclusive 
character  which  demands  conclusion 
that  parties  took  possession  of  their 
respective  allotments  with  intent  to 
give  effect  to  parol  division.  146/ 
819  (92  8.  E.  632). 

Payment:  Where  vendor,  after  enter- 
ing into  parol  contract  of  sale  and 
placing  in  possession  the  vendee,  who 
makes  valuable  improvements,  sells 
the  land  to  another  having  knowledge 
of  the  prior  contract,  equity  will  com- 
pel specific  performance  against  such 
other,  upon  the  original  purchaser's 
paying  or  tendering  the  purchase 
money.  141/478  (2)  (81  8.  E.  210). 
Where,  subsequently  to  execution  of 


bond  for  title  to  convey,  npon  condi- 
tion stated,  several  described  tracts 
of  land,  owner  of  land  makes  parol 
agreement  to  convey  two  of  the  tracts 
upon  payment,  before  due,  of  one  of 
the  purchase  money  notes  and  imme- 
diate payment  of  certain  sum,  agree- 
ment is  enforceable,  where  purchaser 
has  fully  performed  his  part  of  con- 
tract by  making  payments  in  accord- 
ance with  terms  thereof.  147/219  (1) 
(93  8.  E.  215). 
Petition:  Facts  alleged  here  in  amended 
petition  did  not  create  parol  gift  of 
land,  such  as  would  authorize  plain- 
tiff to  have  specific  performance. 
143/539   (85  8.  E.  693). 

Where  suit  is  brought  to  compel 
specific  performance  of  parol  contract 
for  land,  and  no  facts  are  alleged  to 
bring  case  with  any  of  the  exceptions 
to  statute  of  frauds,  petition  is  de- 
murrable.    147/15  (1)   (92  8.  E.  531). 

Petition  here  held  to  allege  con- 
tract between  plaintiff  and  a  dece- 
dent, full  performance  of  which  by 
plaintiff  would  entitle  him  to  specified 
interest  in  estate  of  decedent  at  his 
death.     147/50,  51  (1)   (92  S.  E.  872). 

Allegations  of  contracts  with  dece- 
dent and  after  his  death  with  his 
widow,  and  of  full  performance  there- 
of, were  sufficient,  in  contest  between 
plaintiff  and  administrator  of  widow 
and  the  several  defendants  claiming 
under  her  with  notice,  to  support  ac- 
tion for  specific  performance.  147/ 
50,  51  (3)   (92  8.  E.  872). 

Amendment  to  petition  setting  up 
that  Mrs.  W.,  widow  of  B.,  while  and 
after  she  was  wife  of  B.  fully  recog- 
nized agreement  between  plaintiff  and 
B.,  and  that  she  recognized  and  adopt 
ed  such  agreement,  and  often  admitted 
that  land  in  controversy  belonged  to 
plaintiff  at  her  death,,  she  having 
agreed  to  give  her  interest  to  plain- 
tiff in  consideration  of  work  and  serv- 
ices rendered  her  in  conduct  and 
management  of  her  business,  was  too 
vague  and  indefinite  to  set  forth 
cause  of  action.  149/767  (1)  (102 
8.  E.  131). 
Possession:  Party  here,  never  having 
been  in  possession  of  land,  not  entitled 
to  specific  performance.  140/765  (2) 
(79  8.  E.  852). 
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Timber:  Parol  contract  between  owner 
of  growing  timber  and  another  where- 
by latter  was  to  immediately  cut  tim- 
ber makirtg  merchantable  cross-ties, 
owner  to  receive  stated  amount  for 
each  tie,  and  contract  to  be  com- 
pleted as  soon  as  practicable,  was  one 
for  sale  of  growing  trees  standing 
upon  land,  which  should  be  in  writing. 
148/633   (1)    (97  S.  E.  671). 

Verdict  for  amount  not  exceeding  value 
of  property  devised  in  violation  of 
terms  of  contract  of  which  party 
sought  to  have  specific  performance, 
and  decree  in  favor  of  making  such 
amount  a  charge  upon  property  de- 
vised, was  proper  application  of 
equitable  principle  and  holding  in 
former  decision,  and  court  did  not  err 
in  overruling  motion  in  arrest  of 
judgment.  148/394  (1)  (96  S.  E. 
1006). 

Will:  Parol  contract  to  devise  realty  is 
enforceable    where    it    has   been    fully 


performed  by  plaintiff.  144/467,  468 
(2)  (87  S.  E.  472);  145/103  (88  S.  E. 
576). 

Demurrer  to  petition  here  in  suit 
against  administrator  to  enforce  pa- 
rol contract  of  decedent  to  make  will 
in  favor  of  minor  was  properly  over- 
ruled.    Id. 

Oral  contract  by  which  party 
agrees  to  make  will  with  devise  of 
sjKjcific  property,  as  compensation  for 
services  rendered  and  to  be  rendered 
during  testator  *s  life,  is  valid  and  en- 
forceable.    145/682  (1)   (89  S.  E.  749). 

Parol  agreement  to  devise  described 
land,  on  consideration  of  certain  sum 
of  money  which  had  been  left  by 
promisee  with  promisor  for  safe-keep- 
ing and  value  of  certain  services 
which  promisee  had  rendered  prom- 
isor, is  enforceable  at  death  of  prom- 
isor by  equitable  remedy  of  specific 
performance.  147/145  (2)  (93  S.  E. 
296). 


§  4636.  (§  4039.)  Voluntary  promises. 


Charge:  In  suit  for  injunction  and  pos- 
session of  lands,  defendants  claiming 
under  parol  gifts,  not  error  to  charge 
jury  in  language  of  this  section. 
145/195    (1)    (88   S.   E.   931). 

Charity:  As  general  rule  promise  to  do- 
nate money  to  charitable  purpose  is 
gratuitous  and  unenforceable  unless 
some  consideration  therefor  exists.  24 
App.   388    (1)    (100   S.   E.   784). 

Consideration  for  promise  to  do- 
nate money  to  charitable  purpose  is 
supplied,  where  promisee  during  life 
of  promisor,  and  before  withdrawal 
of  promise  and  in  reliance  thereon,  ex- 
pends money  and  incurs  enforceable 
liabilities  in  furtherance  of  contem- 
plated enterprise.  24  App.  388  (1) 
(100  S.  E.  784). 

Evidence,  in  action  to  enjoin  adminis- 
trator from  selling  land,  did  not  au- 
thorize charge  on  theory  of  parol 
gift  and  improvements  made  on  faith 
thereof,  so  as  to  make  this  section 
applicable.  144/318  (3)  (87  S.  E.  22). 
On  trial  of  action  for  injunction  and 
specific  performance,  instituted  by 
daughter  against  father,  based  upon 
alleged  parol  gift  of  land  to  daughter, 
accompanied  by  possession  and  valu- 
able   improvements,    by    daughter    and 


her  husband  on  strength  of  gift,  in 
which  there  was  issue  as  to  whether 
land  was  given  to  daughter,  evidence 
as  to  amount  of  land  owned  by  father 
at  time  of  alleged  gift  and  as  to  num- 
ber of  children  was  admissible  in  con- 
nection with  testimony  that  father  had 
in  contemplation  division  of  property 
amond  his  children  at  death.  147/523 
(1)    (94  8.  E.  1013). 

It  was  not  error  to  exclude  testi- 
mony of  defendant,  given  while  testi- 
fying for  himself,  to  effect  that  after 
time  of  alleged  gift  plaintiff's  hus- 
band had  cut  wood  off  of  land  and 
defendant  had  continuously  objected 
to  his  doing  so,  it  appearing  that 
plaintiff  was  in  possession  of  land  at 
time.     147/523    (2)    (94  S.  E.   1013). 

Hnsband  and  wife:  Where,  by  allega- 
tions of  petition,  wife  was  mere  vol- 
unteer in  whom  husband  had  caused 
legal  title  to  be  taken  to  avoid  opera- 
tion of  contract,  and  husband  was  real 
owner,  all  the  parties  being  before 
the  court,  equity  would  afford  a  reme- 
dy by  decreeing  specific  performance. 
148/480    (3)    (97    8.   E.    74). 

Improyements:  Where  in  charging  ef- 
fect of  voluntary  promises  and  agree- 
ments    and     surrender     of     possession 
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under  such  promises,  and  the  making 
of  improvements  on  the  lands,  the 
court  uses  the  language  "substantial 
improvements'*  instead  of  the  ex- 
pression *  *  valuable  improvements, ' ' 
even  if  an  inaccuracy,  it  will  not  af- 

§  4637.  (§  4040.)  Inadequacy  of  price. 


ford  ground  for  grant  of  new  trial, 
especially  where  in  another  portion 
of  the  charge  the  court  uses  the  lan- 
guage of  the  statute.  140/380  (4)  (78 
S.   E.   928). 


Fraud:  Where  consideration  is  so  gross- 
ly inadequate  as  to  shock  conscience 
and  to  amount  in  itself  to  evidence  of 


fraud,   equity  will  not   enforce  agree- 
ment.    148/500  (2-a)   (97  S.  E.  66). 


§  4638.  (§  4041.)  Ability  of  complainant  to  comply. 


Porchase  price:  Answer,  in  ejectment 
suit  by  vendor  against  vendee  pray- 
ing for  accounting  for  amount  paid  by 
defendant  on  purchase  price  of  land, 
set  up  substantial  equity  and  was  suf- 
ficient as  a  basis  for  a  decree.  148/ 
418    (2)    (96   S.  E.  993). 

If  upon  accounting  prayed  by  de- 
fendant vendee  in  ejectment  suit  by 
vendor  it  should  be  determined  that 
defendant  had  fully  paid  purchase 
money,  she  would  be  entitled  to  relief 
prayed;  if  it  should  be  determined 
that  she  had  not  fully  paid  purchase 


price,  she  would  be  entitled,  upon  pay- 
ment of  balance  due,  to  decree  for 
portion  of  land  to  which  plaintiff  could 
execute  title  in  conformity  with  his 
bond.  148/418  (2)  (96  B.  E.  993). 
Title:  Where  agreed  statement  of 
facts,  in  action  for  specific  perform- 
ance of  contract  to  buy  land,  showed 
that,  of  two  outstanding  recorded  se- 
curity deeds  of  which  defendant  com- 
plained, one  had  been  paid  and  the 
other  was  held  by  plaintiff's  grantor, 
decree  for  plaintiff  was  properly  en- 
tered.    143/64  (2)   (84  S.  E.  123). 


§  4639.  (§  4042.)  Damages  for  breach. 


Damages:  Where  plaintiff  can  not  have 
contract  specifically  performed,  the 
prayer  is  for  damages.  149/50,  52  (99 
8.   E.   31). 

Eyldence  that  lessees  in  99year  lease 
of  portion  of  telephone  system,  which 
bound  lessees  to  furnish  free  service 
to  lessors,  had  sold  entire  system  and 
that  purchasers  refused  to  carry  out 
the  covenant,  authorized  submission 
to  jury  whether  lessees  were  liable 
in  damages  in  lieu  of  specific  per- 
formance. 140/743,  744  (5)  (79  S.  E. 
846). 

Measure  of  damages:  Where  testator 
breached  his  contract  to  make  devise 
of  specific  property  as  compensation 
for  services  rendered  and  to  be  ren- 
dered damages  are  measured  by  value 


of  property  promised  to  be  devised, 
and  not  value  of  plaintiff's  services. 
145/682,  683   (4)    (89  S.  E.   749). 

Mnltlfarlouaness:  Petition  is  not  multifa- 
rious because  it  asks  for  both  specific 
performance  of  contract  and  damages 
for  alleged  1t)reach  thereof,  prayer 
being  in  the  alternative.  147/30  (1) 
(92    S.    E.    636). 

Will:  Where  on  trial  of  action  against 
devisee  for  specific  performance  of 
plaintiff's  contract  with  testator  of 
devisee,  with  reference  to  land  de- 
vised, it  develops  that,  without  fault 
of  plaintiff,  but  on  account  of  defend- 
ant himself,  specific  performance  is 
impossible,  damages  may  be  awarded 
for  breach  of  contract.  145/682,  683 
(3)    (89  S.   E.   749). 
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